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PREFACE 


An apology is due to tlie subscribers for the delay in 
producing the present edition* This delay has arisen^ not 
from any want of assiduity or interest in the work, but from 
the bulk of the materials to be dealt with, and from official 
engagements which have left but a scanty and occasional 
leisure for carrying this book through the press. The 
matter is more than double that of the preceding edition, 
and now affords, it is hoped, a pretty full view of the prin- 
cipal topics connected with the Hindd Law of Inheritance, 
Partition, and Adoption. 

Book III., on the last named subject, is a new part of the 
work, in which an attempt has been made to bring together 
both the doctrines of the Hiiidfi sources and the most impor- 
tant decisions of the Courts. The latter are numerous, and 
not in all cases readily reconcilable with the opinions of the 
Sastris. Discussions were thus made necessary, which have 
added something to the length of the book, and will induce 
the reader perhaps more readily to excuse the omission in 
this part of the work of the detailed statement given in 
Books I. and II. of each question put and answer returned 
by the Sastri, and of the authorities quoted in support of 
his opinion. I some years ago made out a list of these 
authorities, and with some trivial exceptions they are dis- 
cussed in the first part of Book III. The many references 
to the sources in the second and following Sections of the 
same Book are in part identical with those made by the Sastris, 
but extend over a wider field, consistently with a desire to 
make Adoption better understoo(^^/by''-^howing what its his- 
tory has been, and what relative place it holds in the deve- 
lopment of the Hindu law. It is to be regretted that in 
this part of the work I have not had the aid cf Dr. Biihler^s 
distinguished scholarsh^and his intimate acquaintance wjth 
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the Sanskrit law literature. Circumstances — chiefly the 
great distance between our spheres of work — have prevented 
this co-operation, and much no doubt has thus been lost. 
Such authorities as were within my own compass I have 
worked at not without diligence, and should the conclusions 
deduced be erroneous the references will supply the means 
of correcting them. 

For the present edition Dr. Buhler has however revised his 
survey of the Hindi! law literature, which now appears as 
Section 11. of the Introduction to Book I. The advances* 
made of late years in this branch of learning made such a 
I’evision very necessary, and it may be accepted with some 
confidence as presenting the latest gains o£ scholarship. 
With the exception of a few notes, the authorship of which 
will be easily recognized, this part of the work is entirely 
due to Dr. Biihlor. For the rest of the new work he is not 
to be held answerable. 

In the parts of the Introduction to Book I. bearing on 
the Limitations of ProjH^rty, the Testamentary Power, and 
Maintenance, an endeavour has been made to bring together 
the new and old authonties, so as to contribute to the for- 
mation on each of those subjects of a definite and consist- 
ent theory. The article on Stridhana has been transferred 
from the Appendix to the Introduction with some abridge- 
ment, and with several reinforcements from Hindu sources 
of the views set forth in it. The decisions of the Courts 
have, in some instances, been opposed to these views ; and 
the decisions will probably form the law of the future; but 
as they do not seem to bo reducible to a single and consist- 
ent system, a statement of the doctrines of the Hindu, 
lawyers may still bo practically useful. There must bo 
some error where than'' I" a conflict of authorities ; the way 
to truth lies through a conb^arison of them, and for this the 
materials* are laid before the reader. Much the same may 
be said on the subject of a widow^s maintenance by her 
husband^s family. The dccisions^on the subject are not 
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uniform, nor are the HindA commentators themselves in 
complete accord as to the widow^s right to a separate 
Maintenance. The principle of a change of family, which 
rests immediately on the Sastras, coupled with the equally 
recognized right of the family to subsistence at the hands 
and as dependants of the chief, leads directly to couclu' 
sions which have here been put forward as probably connect. 
The customary law of the castes is shown to agree, almost 
without exception, with these conclusions, and thus the 
subject is left for the further consideration of the Courts. 

The problem of the father^s capacity to alien and incumber 
the family estate to the injury of his sons is one that has 
much exercised the Courts in recent years. The decisions 
arrived at have, in some respects, been almost as various as 
the Courts that pronounced tlmm. The powers of a manager 
or representative member of a HindA family, and the capa- 
city of a Hindu widow for transactions affecting different 
classes of propei’ty, have not been defined in precisely uni- 
form terms or referred to exactly the same principles. The 
Hindu authorities themselves, as received in the difierent 
provinces, differ in their conception of the Hindu family, and 
the proper relations of its members ; and hence naturally 
arrive at different results in the details of the system. 
Yet within their own sphere or with reference to the 
accepted foundations on which they have severally worked, 
the native writers of any particular school or province are, 
perhaps, on the whole, more consistent than some of the 
judgments which have borrowed at need from antagonistic 
sources. An attempt has been made to present the course 
of thought followed in the several High Courts and in the 
Judicial Committee, and to compare it with the doctrine 
of the Mitakshara. Some passa^i of the lafctef*, hitherto 
untranslated, have been given in an Appendix, in order to 
correct misconceptions and to bring out more clearly what 
was the author^s notion of the capacities and duties of a 
father and a son. His %cw of the necessary or typical 



VI 


mEFAOB. 


family relations as to property, thougli widely different from 
that of the English law, agrees pretty closely with the ideas 
on the same subject of Hegel. His discussion of the relation 
of a head of a family to its dependent members as partaking 
of the nature of property without being property will remind 
students of a somewhat similar dissertation in Kant. The 
translations have been obtained from an independent hand^ 
(that of Dr. A. Fiihrer) as both the more competent and 
more free from any suspicion of finding in the original 
what was suited to support a preconceived opinion. 

The great accumulation in recent years of published deci- 
sions on points of Hindu law has added much to the labour 
of the student or practitioner who desires to bo abreast of the 
latest developments of the case law. Though the present 
edition in some measure reflects the over growing reports in a 
great increase of the table of cases cited, it is not pretended 
that the list is at all exhaustive. Only those cases have in 
general been referred to which wore thought for one purpose 
or another really valuable, the others have been loft unnoticed. 
The series of judgments delivered by Sir M. R. Westropp, 
late Chief Justice of the High Court of Bombay, has fur- 
nished many instructive illustrations for the present work. 
In one or two instances leave has been taken to differ from 
the conclusions arrived at by that eminent judge, but this 
liberty has not been used without some diffidence or in forget- 
fulness of the obligations under which every student of the 
Hindfl law lies to one who has contributed with such patience, 
learning, and acuteness to its scientific development and 
adaptation to the needs of a new generation. 

A more prominent place is given to Customary Law in the 
present than in thiaM^iw^ious editions of this work. It 
began as a mere collection of the responses of the Hindil 
law officers with so much of introduction and comment as 
seemed necessary to connect the answers in a system. The 
authority accorded to the work h|? made it desirable that 
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within its own range it should present a tolerably full as well 
as accurate view of the subjects with which it deals. The 
usage of the people differs materially on some points from the 
rules laid down in books which are otherwise received as 
unimpeachable authorities. It may perhaps be a question 
whether, as a matter of policy, every fragment of custom 
ought to be diligently sought out and preserved. A wider 
and more uniform customary law may be more consistent with 
moral and material progress than an indefinite segmentation 
into slightly varying usages which causes perpetual doubt 
and difficulty in necessary transactions. But the usage of the 
country is the law of the people ; and this usage amongst the 
Hindis allows, at least within certain limits, the minor usages 
of classes and families to bo their law. There is no collec- 
tion pretending to completeness of the customs even of the 
people of Western India, but in Steele^s Caste Law^s are to be 
found a great many departures, more or less conspicuous, from 
the general track, and many rules of the lower castes on 
matters unregulated by tho sacred writings. Borradaile^s 
collection of tho caste customs of Gujarat is almost equally 
valuable. It has long lain by in manuscript, not without 
some injury from time and accident,butnow at last an edition 
is in preparation at the cost of Sir Mungaldas Nathubhai, 
under tho superintendence of a competent Gujarati scholar, 
whose work is revised or checked by Mr. Fulton, 0. S., 
Eegistrar of tho High Court of Bombay. In tho mean time 
I have drawn pretty copiously from this collection as well as 
from Steele^ s, and I have supplemented the information thus 
gained by frequent personal inquiries. Native friends, who 
have been amused at my persistence in turning our conver- 
sation to the subject of their usages, will find the matter of 
our talk in many instances here set forth in print. In this way 
it is hoped a pretty fair view has bccSa»obtained and repro- 
duced of the modifications of the law of the books which are 
established by practice and acceptance. In the case of Parti- 
tion, of Adoption, and of the Rights of a Widow, the peculi- 
arities are so important Us to invite particular attention. 
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The extracts from several Smritis and from the Virami- 
trodtiya, which were printed in an Appendix in the previous 
editions^ have in this been omitted. The Viramitrodaya iS 
now accessible in a very good translation, published by 
Mr. G. Sarkar, of Calcutta. Translations of Narada and 
Vishnu, by Professor Jolly, have been published by Messrs. 
Triibner & Co., whose series of the Sacred Books of the Bast 
contains the other works also above referred to. As they 
are thus placed within reach of the English scholar, it seem- 
ed needless to retain the translations of particular chapters 
which had formerly been a useful supplement to this work. 
It is, though in parts almost excessively condensed, suffi- 
ciently bulky even after discai’diiig all matter that could well 
be dispensed with. 

Exception may perhaps be taken to the large number of 
comparisons instituted between thcHindil law and the Roman, 
English, and other laws. In the case of adoption these 
comparisons have generally had a directly practical purpose. 
It is very desirable to know how far in this department the 
analogous Roman institution can help the student of the 
Hindi! law, and how far it cannot. That it affords some 
valuable suggestions will be admitted by those familiar with 
the subject. In the other comparisons the purpose has been 
partly to show that the Hindu system stands much less iso- 
lated than is usually supposed, but more especially to awaken 
the interest of Native scholars if possible in the subject 
of comparative law. A complete investigation of the rela- 
tions of their own to other systems would probably be of 
great value to the history of human development, and would 
be fruitful in suggestions of improvement and adaptation 
without a painful and destructive breaking with the past. 

In the corrections^ ^e press the assistance has been 
had of Dr. A. Fiihrer, e^ecially for the references to the 
Hindd authorities. The references to the law reports have 
been verified by Mr. Sivaram SitarAm Vagle, pleader of the 
High Court of Bombay, and no^ acting as Subordinate 
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Judge of Saswad. The latter gentleman has aided also 
in preparing the Index, by noting down the principal 
Subjects as the work progressed. Another Index was inde- 
pendently prepared by myself; and with these two have been 
blended the appropriate entries in the Index to the previous 
edition. That was drawn up with the aid of Mr. J. B. T. 
Inamdar, who is now Subordinate Judge of Belgaum. Three 
or four years ago this gentleman was so kind as to copy and 
arrange my notes on Adoption and some others that have 
been used for this edition, and unwilling not to have a hand 
in bringing it out, he has now kindly drawn up the Table of 
Contents. The lists of cases cited, and of authorities referred 
to, were in great part prepared by Mr. J. M. Kharsedji, 
Assistant fco the Commissioner of Customs : they have been 
completed by Mr. Kaikhasru P. Modi, B. A., who has also 
re-arranged the Index under my personal direction. In a 
work of so much labour it is a pleasure to acknowledge 
having found such cheerful and intelligent auxiliaries. 
Whatever may be the worth of the book, the aids to its 
perusal will, it is hoped, be found more lhan usually accurate 
and complete. 


R. W. 
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INTRODUCTION. 


I . — Operation of the Hindti Laio. 

The HindA Law, so far as it governed the private 
relations of the inhabitants of any part of India, was not 
affected by their reduction under British rule. But the new 
Sovereign thus acquired a power to legislate for them, and this 
sovereignty was in part delegated to the East India Company 
during its existence and down to 1833 a. d. (a) 

The application of the Hindu Law to litj-igation by the 
courts in British India is authorized and regulated by 
statutes of the Imperial Parliament and by Regulations (Jj) 
and Acts of the local Legislatures. 

It is subject even without a statutory provision to modi- 
fication by custom, (c) which indeed may bo regarded as the 


(a) See Gamphell v. Hallf 1 Cowp. 204 ; Moodley v. The East 
India Company, 1 Br. R. 460 ; Dohie v. The Temporalities Board, 
L. R 7. A. C. at p. 146. Lewis on the Government of Dependencies, 
203, ss., and Note m, 

{b) See the Statutes 13 Geo. III. c. 63; 21 Geo. Ill c 70; 4 Geo 

IV. c. 71 ; St. 24 and 25 Vic. c. 104; and the Letters Patent of the 
High Court under that Statute. These are discussed in the case of 
Kdhdndds Ndrandds, I. L R. 5 Bom. ISt, and other cases there 
referred to. For the Mofussil, see Bombay Reg. IV. Sec. 26 of 1827. 
Under this a collection of the caste rules of Gujardt was made by 
Mr. Borradaile, to which the Courts were directed to conform in all 
cases to which they applied, by a Circular Order of the late Saddar 
Addlat, dated 24th December 1827. 

(c) See Manu I. 108, 110. II. 12, 18. VII. 203. Vlfl. 41, 42, 46. 
Vyavahara May. Ch. I, Sec. 13. Ch. IV. Sec. V. 10, 11. Vijndne^mra 
on Yajnavalkya B. II. Sloka 4 ; Coleb. Dig., Bk. I., Ch. II., T. 49. 
Comm, ad fin. and note; T. 50. Bk. II., Ch IV., T. 18. Com. Yajna- 
valkya, Bk. II. 117 note by Roer and Montriou ; Collector of Madura 

V, Mootoo Bamdlinga, 12 M. I. .A? 397. 

1 H 
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OPERATION OP THE HINDU LAW. 


basis, for all secular purposes, of the HindA Law itself, (a) 
Thus, when a custom is proved, it supersedes the general 
law so far as it extends ; but the general law still regulates 
all that lies beyond the scope of the custom, (b) The duty 
devolving, according to the HindA sages, upon a conqueror 
of maintaining the customary private law of the conquered 
territory, (c) has been recognized as fully, or even more 
fully, by the British Courts than by the Legislature. Thus 
the Privy Council says in Edmalakshmi Ammal v. Sivdnan- 
tha Perumal Sethurayar {d) : — Their Lordships are fully 
sensible of the importance and justice of giving effect to 
long-established usages existing in particular districts and 
families in India.^^ They give effect to a course of descent 
in a family, differing from the ordinary course of descent (e) ; 
and to a right of a reigning rAjd to select his heir (J') founded 
on custom though for somo time disused or not distinctly 
asserted. In the Collector of Madura v. Moottoo Ramalinga 
Sathupathy (g) their Lordships dwell on the importance 
of the opinions of Pandits, such as those collected in the 
present work. By Bombay Begulation II. of 1827, a HindA 
law officer was attached to the Saddar Adflat, and one to 
each Zilla Court, and questions of HindA Law wore disposed 

(а) Seo Bliau Ndiidji v. Sundrdhdi, 11 Bom. H. C. R. 249 ; Mathura 
Ndikin v. Esu Ndikin, I. L. E. 4 Bom. 546 ; Lulloohhoy BdjppooWioy 
Vr Cassihdi, L. E. 7 I. A. at p. 237. 

(б) Neelhisto Deh Burmono y. Beercimnder Tlidhoor and other 8^ 

12 M. I. A. 523. 

(c) Manu YIT. 203. Yajnav. I. 342. The same edited by JanArdan 
MahAdev, p. 358; Coleb. Dig., Bk. II., Oh. III., T. 60. 

id) 14 M. I. A. 570, 585. 

(e) Soorendramih Boy v. Massamut Heerdmonee Burmoneah, 12 M. I. 

A. 81, 91. 

(/) Neelkisto Deh Bmmono v. Beerchunder Thdkoor cmd others, 12 

M. I. A. 523. 

(^) 12 M, I. A. 397, 438, 439. See also Lulloohhoy Bappoohhoy v. 
Odssihdi, L. R. 7 I. A. at p. 230. That the SAstris were under strong 
religious obligation, see Yasishtha !y!I. 6, Compare Savigny’s His- 
toiy of the Roman Law, English Translation, p. 284. 
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of in accordance, generally, with the responses of these 
ofillpers. Each of the answers collected in this volume thus 
became the basis of an actual decision. The functions of the 
HindA, as of the Mahomedan law officers were virtually set 
aside by the new Civil Procedure Code Act yill. of 1859; 
and by Bombay Act IV. of 1864, supplementing (General) 
Act XL of 1864, the sections of the Regulation relating to 
the HindA law officers were repealed. Their services were dis- 
continued, and the HindA law has since then had to be collect- 
ed from the recognized treatises and from the records which 
these officers (usually called Sastris) had left behind them. 

Residence within a Presidency town of which the chief 
inhabitants are English, does not, of itself, subject a HindA 
to the English law, (a) though in Bombay particular legis- 
lation may to some extent have had this effect. (6) 

Emigration from one to another province of India does 
not necessarily alter the law of inheritance to which the 
emigrant family originally belonged. (c) This marks the 
close connexion of the law of Inheritance amongst the Hin- 
dus with their family law. But at the same time a customary 
law of inheritance may, it appears, be changed at his election 
by the person subject to it attaching himself to a class of the 
community on which the custom does not operate (d) and 

(a) The Administrator General of Bengal v. Banee Surnomoyee 
Dosee, 9 M. I. A. 387. 

(b) Naoroji Beramji v. Bogers^ 4 Bom H. C. R., p. 28 et seq. ; In re 
K^hAndas NarandAs, I. L. R. 5 Bom. 164, 165, 170. 

(c) B'titche'i'jputhy Butt et al. v. Bdjunder Ndrrdin Bde et al. 2 
M. I. A. 132. Compare on this point Bdni Pudmdvati v. B. Poolar 
Singh et al. 4 M I. A. 259, with Bdny Srimnti Beheah y Bony Koond 
Lutd et al. Ibid. 292 ; Clmndro Sheekhur Boy v. Nohin Soondcr Boy 
et al. 2 C. W. R. 197 ; Nohin Chunder v. Jundrdhun M'^ser^ C. W. R. 
Sp. No. p. 67 ; Lukked Bebed v. Gungd Qobind Bobey et al. Ibid, for 
1864, p. 56 ; the RAjAh of Coorg’s case, and others quoted in 2 Nort. 
L. C. 474 and 12 M. I. A. 90 ; 1 Beng. Law R. 26 P. C. 8 C. W. R. 
261. 

(d) Abraham v. Abraham, 9 Af. 1. A. 195. 
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subject to a different law. It may be abandoned in favour 
of the general law either by agreement or desuetude, {a) 
ltdjdh Nvgendur N drain v. Bdghondth Ndrdyan Dey{b) it 
was held that a family custom as to intermarriages might 
bo proved by declarations made by members of the family. 
But still the course of devolution prescribed by law cannot be 
altered by a mere private agreement, {e) 

In a recent case at Madras (cJ) it has been ruled that since 
the passing of the Indian Succession Act native Christian 
families have no longer been free to adhere to the Hindu 
Law of Succession, but that members born before the Act 
came into operation would not bo deprived of their rights 
under the Hindu law. The latter point has been similarly 
ruled at Calcutta, {c) 

111 Mynd Boyeo v. (/) it was held that the illegi- 

timate sons of a European by two native women could not 
form a joint Hindfl family in the proper sense, but could 
constitute themselves parceners in the enjoyment of their 
property after the manner of a Hindft joint family See 
further Lord Westbury^s judgment in Barlow v. Orde (g) to 
the effect that in the absence of a general lex loci, the law 
applicable to the succession of any individual depends on 
his personal status, which again mainly depends on his 
religion, fji) 


(a) Abraham v. Abraham supra ; Court of Wards v. Plrthd Singh, 
21 W. R. 89, 92, 0. R. ; Baroda Debed v. lidjdh Prdnkishen Singh, 2 
C. W. R. 81. 12 M. I. A. supra. See further below, and Index “ Cus- 
tom.**. 

(5) 0. W. R. for 1864, p. 20. 

(c) Balkrishna Trimbak Tendulkar v. SdvUribdi, I. L. R. 3 Bom. 64, 
67. See In reXahand&s Narandas, I. L. R. 6 Bom. 164,164. 

(d) Ponnuedvii Nddan v. Dorasdmi Ayyan, I. L. R. 2 Mad. 209. 

(e) Sarkies v. Prosonomoyee Dossee, I. L. R. 6 Cal, 794, 

(/) 8M. 1. A., 400. 

(g) 13 M. I. A., 277, 307.^ 

(A) See In re Kdhandds Ndrandas, i. L. R. 6 Bom. 154. 
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In litigation between a Hindi! on the one side and a 
MIbomedan, a Christian or a Parsee on the other, it some- 
times happens that the decision would be different according 
as the law governing the one or the other party as a member 
of a class should be applied. The Statute 21 Geo. IIL, c. 
70, § 1 7, enabling the Supreme Court to hear and determine 
all suits against inhabitants of Calcutta provides ‘Hhat their 
inheritance and succession to lands, rents, and goods, and 
all matters of contract and dealing between party and party 
shall be determined, in the case of Mahomedans, by the laws 
and usages of Mahomedans, and in the case of Gentoos, by 
the laws and usages of Gentoos ; and where only one of the 
parties shall be a Mahomedan or Gentoo, by the laws and 
usages of the defendant/^ The Statute 4 Geo. IV., c. 71, § 7, 
17, enabled the Crown to confer a jurisdiction on the Supreme 
Court of Bombay, similar to that enjoyed by the Supreme 
Court of Bengal, and the Charter founded on this Statute, 
after giving authority to the Supreme Court to hear and 
determine all suits and actions that may be brought against 
the inhabitants of Bombay continues thus — yet, neverthe- 
less, in the cases of Mahomedans or Gentoos, their inheri- 
tance and succession to lands, rents, and goods and all 
matters of contract and dealing between party and party, 
shall be determined, in the case of the Mahomedans, by the 
laws and usages of the Mahomedans, and where the parties 
are Gentoos, by the laws and usages of the Gentoos, or by 
such laws and usages as the same would have been deter- 
mined by, if the suit had been brought and the action com- 
menced in a Native Court ; and where one of the parties 
shall be a Mahomedan or Gentoo, by the laws and usages 
of the defendant. 

On the construction of the Statute 21 Geo. III., c. 70, § 
17, Pontifex, J., would confine the words ^ their inheritance 
and succession^ to questions relating to inheritance and 
succession by the defendants.’’ The present,’’ he said, is 
a question of the plaintiff^ succession and, therefore, not 
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determinable by the laws and usages of the Gentoos/^(a) It 
can hardly have been intended that a Gentoo should tose 
his law of inheritance whenever he entered the Court to 
enforce it. In the Bombay Charter (as in that of the 
Supreme Court of Madras, para. 82,) the expression is slightly 
varied, yet the mere words would, equally with the Statute, 
admit of the construction put on the latter at Calcutta. It 
cannot well be doubted, however, that the Statutes and the 
Charters alike were intended to preserve the Hindil and 
Mahomedan laws of inheritance amongst Hindfls and Maho- 
medans.(6) The provision for the case of only ^^one of the 
parties being a Mahomedan or Gentoo^' had relation 
primarily, if not solely, to the cases of contract and deal- 
ing between party and party in which the principle In 
pactionibus et conventionibus uuusquisque se sua lege defen- 
dere potest — is one of general though not of universal 
application. On a different construction of these provisions 
the property of a Hindu transferred to a Christian might 
have been freed from the claim of widows and daughters 
to maintenance, but at the same time subjected to dower. 

It could not have been intended by the Legislature 
that the power of a Mahomedan to convey should be 
ineasured by the Hindi! law.^’ (c) But where there has 
been a contract between a Christian and a Hindfi, on which 
the HindA is sued, the right of each to his own law is equal 
to that of his adversary, and in such a case it is provided 
in favour of the defendant that he shall have the benefit of 
his own law, with which he is assumed to have been 
comparatively familiar, {d) 


(a) Sarkies v. Frosonomoyee Fossee, I. L.R. 6 Oal. 794, 808. “ Gentoo*’ 
means HindO. 

(h) See In r^Kahdndds Ndrandds, I. L R. 5 Bom 154, 166. 

(c) Per Sir M. R. Westropp, C. J., in Lakshmandds SarupcJiand v. 
Basrat, I. L. R. 6 Bom. 168, 184. 

(d) Compare the language of Lord Ellenborough in R. v. Picton, 
20 Howell’s St. Trials, 944-5, quoted by Sir G. 0. Lewis, Govern- 
ment of Dependencies, Note (m), p. 3?2. 
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In the mofussil of the Bombay Presidency the Regulation 
(I¥. of 1827, § 26,) says — The law to be observed in the 
trial of suits shall be Acts of Parliament and Regulations of 
Government applicable to the case ; in the absence of such 
Acts and Regulations, the usage of the country in which 
the suit arose ; if none such appears, the law of the defen- 
dant, and in the absence of specific law and usage, justice, 
equity and good conscience alone/^ Here the law of the 
defendant prevails, failing Statute law and usage of the 
country, but such usage there is governing inheritance, 
partition, adoption and the whole province of family law 
amongst the Hindus. The provision in favour of the defen- 
dant is not meant to have an operation such as to enable 
one man to dispose of another's rights, (a) It is frequently 
a matter of accident which of the two parties to a suit is 
plaintifi* and which defendant, and only where the plaintiff 
for instance could dispose and has disposed of rights of 
his own, is he deprived, failing Statute law and custom, 
in case of an alleged infringement of the right under 
another personal law, of a remedy adhering to the right 
under his own personal law. A son or a wife cannot 
be deprived of a real right under the Hindu law by a mere 
transfer to a Christian ; the ownership ” transferred can- 
not be greater than that of him who transfers it, and cannot 
be enlarged in the Christian’s hands merely because under 
the English law the (HindA^s) ownership would perhaps 
have been unencumbered. How far then the volition of a 
HindA passes property, depends on his law, as in the case 
of a Christian on the English law. What personal duty can 
be enforced against a HindA will sometimes depend on the 
Hindu law, and especially the law of Inheritance. In the 
sphere of contract the Statute law (6) has now, for most 
purposes, superseded the HindA law, and even in giving 
effect to the HindA law of property and family law, equitable 

(a) Lahahmandds Sarukohemd v. Baarat, I. L. R. 6. Bom. 183, 

(5) The Indian Contract Act JX. of 1872. See also in Molhoo Mmch 
and Co. v. The Oowrt of Warda, the dictum Sapp. I. A. at p. 100. 




8 


OPERATION OP THE HINDU LAW. 


principles derived from the English Courts are brought to 
bear on its development in the exigencies to which ^he 
present age gives rise, {a) This process is consistent with 
the Hindd law which seeks always to undo what has 
been fraudulently done, (&) and strives to enforce a con- 
scientious fulfilment of engagements (o) ; but as regards 
a heritage or the mutual relations of the persons inter- 
ested in property through family connexion or by rights 
derived from those so connected, it rests always on the 
basis of the positive law. This, therefore, is by no means 
superseded by the perpetual extension and the diversity of 
the cases brought to decision in the courts : a firm grasp of 
its principles and main provisions becomes all the more 
necessary as details and particular instances multiply in the 
reports, in order to prevent the confusion which must arise 
from the incautious admission of rules incongruous in 
their logical consequences with the Hindil system. 

To be correctly apprehended the Hindfi law, like other 
systems of law, must be studied in its history, and in its 
connexion with the religious and ethical notions of the 
people amongst whom it has come to prevail. The 
interpretation given to its ancient precepts by the com- 
mentators of authority, has been largely influenced 
by the philosophical systems, {d) The texts have in 
some instances been manipulated in order to bring 
them into accordance with notions of comparatively 
recent growth. Thus to reduce the law presented by the 
sources to precision and harmony, there is need for a strict 

(a) See In re Kdhdndas Narandds, I. L. R. 5 Bom. 154. Filo of 
Printed Judgments for 1880, p. 118, referring to 1 Mori. Dig. 106 ; 2 
Bom. F. C. R. 62 ; 4 Beng. L. R. 8, A. C. As to the doctrine of 
notice, see I. Ij. R. 6 Bom. 193, 207, referring to Eddlidndtli Doss v. 
Oishorne, 14, M. I. A., at p. 17. 

(h) Vyav. May. Ch, IV., Sec 7, para. 24. Stokes H. L. B. 79. 

(c) Vyav. May. Ch. IX., 4, 10. Stokes H. L. B. 134, 136. 

(d) See Vasishtha, Ch. XVI., par^. 1, 5, and Note. Transl. p. 79. 
Co. Di. B. I., Ch. il., T. 49. Comm, and note. 
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»,nd ratter widely-ranging criticism. Those sources, however, 
or\)ttt least the more ancient ones, are looked on as of so 
sacred a character j the references to them by the accepted 
guides of ethical and legal thought, are so frequent and 
so submissive j the tendency of custom, even where it has 
diverged from their teaching, is so strong to revert to 
obedience to their rational commands, (a) that a study of 
them, some comprehension of their character and teachings, 
is indispensable as a foundation for a true mastery of the 
practical law of to-day. 


ILSources of the Hindu Law. 

L — On the Authorities of the Hiudd Law as prevailing in 
the Bombay Presidency. 

The authorities on the written Hind A Law in Western India Enun 
are, according to Colebrooke, [h) the Mitakshara of VijiiA- 
nesvara and the Mayiikhas, especially the VyavahAramayukha 
of Nilakautha, Morley (c) adds the Vyavahfiramadhava 
Nirnayasindhu, Smritikaustubha,Hem{idri, Dattakamlmamsa, 
and Dattakachandrika. The quotations of the Sastris, ap- 
pended to their Vyavasthas, which perhaps afford the most 
trustworthy information on the subject, show that the 
following works are considered by them the sources of the 
written law on this side of India : — 

1. The Mitakshara of Vijhanesvara, 

2. The MayAkhas of Nilakantha, and especially the Vya- 
vaha ramay Akha, 

3. The Viramitrodaya of Mitramisra, 


(а) Compare the remarks of Innes, J., as to the subAission of the 
non- Aryan tribes to the HindU Law in Muttu Vadujanadha Tevar v. 
Dora Singha Timr^ I. L. R. 3 Mad. at p. ^09. 

(б) Strange, El. H. L , 4th ed., p. 318. Preface to Treatises on 
Inheritance, Sfcokes’s H. L. B., p. 173. 

(c) Digest II. OCXXII. ' 

2h 
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Eelative posi- 
tion. 


4 and 5. The Dattakaniim&msa of Nandapandita and the 
Dattakachandrika of [Devandabhatta] Kubera. (a)/ 

6. The Nirnayaaindhu of Kamalakara, 

7 and 8. The Dharmasindhu of Kasinatha Dp&dhyS.ya 
and the Saraskarakaustubha of Anantadeva, 

9 , and lastly, in certain cases the Dharmasastras, or the 
Smritis and Upasmritis, which are considered to be 
Eishivakyani, ‘ sayings of the sages/ together with 
their commentaries. These results have been corro- 
borated by the concurrent testimony of those Law 
Officers and Pandits whom wo have had an oppor- 
tunity of consulting. 

2. The relative position of these works to each other may 
be described as follows: — In the Maratha country and in 
Northern Kuiiara the doctrines of tho Mitakshara are para- 
mount; the Vyavaharamayukha, tho Viramitrodaya and the 
rest are to be used as secondary authorities only. They serve 
to illustrate the Mitakshara and to supplement it. But they 
may be followed so far only as their doctrines do not stand 
in opposition to tho express precepts or to the general 
principles of the Mitakshara. (6) Among the secondary 
authorities, the Vyavaharamayukha takes precedence of the 
Viramitrodaya. (c) Tho Dattakamimamsa and the Dattaka- 

(a) Eao Saheb Y. N. Mandlik, YyavahararaayOkha and 
Introd., p, Ixxii., is right in objecting to Mr. Sutherland’s conjec- 
ture, which attributes the authorship of the Dattakachandrikd to 
Devandabhatta. 

(&) See The Collector of Madeira v. Mooioo Ramalinga Sathv/pathyf 
12, M. I. A. 438 ; Na/rdyan Bdhdji v. Ndnd Manohar, 7 Bom. H.O.R. 
167, 169, A. C. J.; Krishndji Vyanhatesh v. Fdndurang, 12 Ibid. 65; 
Bdhi V. Oovind valad Teja^ In. L. R. 1 Bom. 106; Lahskman Bddd 
Ndih V. Bdmchandra Bddd Ndihj 565 S. C. in appeal to P. C. L. R. 7 
I. A. at p. 191 ; Bamhoonwur v. Ummer, 1 Borr. R. 460. 

(c) See Colebrooke’s Introduction to Treatises on Inh., Stokes’s H, 
L. B. 173, 176, 178 ; Qridharl Ball v. The Bengal Govt, 12 M. I. A 
646. 
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chandrika, the latter less than the former, are supplementary 
auMiorities on the law of adoption. Their opinions, however, 
are not considered of so great importance, but that they may 
be set aside on general grounds, in case they are opposed to 
the doctrines of the Vyavaharamayftkha or of the Dharma- 
sindhu and Nirnayasindhu. The two latter works and the 
Samskarakaustubha, occupy an almost equal position in re- 
gard to questions on ceremonies and penances. They are 
more frequently Consulted by the S^stris of the MarS,tha 
country than the MayAkhas, which refer to the same portions 
of the Dharma. . Among these three, the Nirnayasindhu is 
held in the greatest esteem. 

All points of law, which may be left undecided by the 
works mentioned, may be settled according to passages from 
the Smritis or DharmasAstras, or even from the Pur&nas. 
The latter have less authority than the former, and may 
be overruled by them, (a) In case of a conflict between 
the rules of the Smritis either may be followed, as reason- 
ing on principles of equity (yuktivichara) shall decide tbo 
solution. (6) 

The law of Gujarat in some cases, it seems, alters the 
order of the authorities and places the Vyavaharamayilkha 
before the Mitakshara. As an instance may be quoted the 
case of a sister^s succession to her brother's estate, imme- 
diately after the paternal grandmother, which, in accordance 
with the MayAkha, is allowed in GujarAt. How far pre- 
cisely this preference of the MayAkha goes, is a matter of 
some doubt, to be cleared up by judicial determination, (c) 


(а) VyAsa I. 4. “Where a conflict between the ^ruti, Smriti 
and Puranas appears, the text of the Srati is the norm ; but in case 
of a conflict between the (latter) two, the Smriti is preferable.^' 

(б) See Muir’s Sanskrit Texts, II., 105, and III., 179, &c. 

(c) See below; B, L Introd , sect. 4, B. (7) ; Introductory remarks 
to Ch. II., sect. 14. I. A. 1. ; tlie^case of Vijayaranyam v. Lahshman, 
8 Bombay H. C. R. 244 0. C. J. ; Lalubhai v. Mankuvarhai, I. L. R. 
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Akshari 3. The first of these authorities^ the Mit&kshar4y(a) i» the 
famous commentary of Vijnanesvara on the Institutes^ of 


2 Bom. 388; L. R. 7. I. A. 212; S. A. No. 158 of 1870, decided on 
March 27, 1871. Bom. H. C. printed Judgments File for 1871. 

Rao Saheb V. N. Mandlik (Introd. to VyavahSramayAkha and 
YAjnavalkya, pi,) has found fault with the above statement of the 
sources of the Hindid Law in Bombay, and of their relative importance. 
He thinks that the editors of the Digest consider the MitSksharS, the 
Maytlkha and the Nirnayasindhu the only recognised oflBcial guides 
for settling the Hindd law, and adds that this opinion is a grave error. 
The ce*isure however rests on an entire misapprehension of the views 
entertained. In the first two editions of this work, the LharmaMsirait 
and their Commentaries have been mentioned as the ninth division 
of the sources of the law (as administered in Bombay), and in the 
amplification of that passage, the Purdms, likewise, have been named. 
What the editors have stated and still hold, is that the eight works, 
enumerated by name, hold the first rank among the legal works, 
used in Bombay, and that their doctrines cannot be set aside lightly 
in favour of confiicting opinions of other authors, however much 
the latter may please individual taste. The editors have further 
pointed out that the numerous omissions in the standard works may 
be supplied by information, derived from the dicta of the authors of 
Smritis, whether these be contained in complete origii^al treatises 
(Sfitras or Dharmu^sti-as), or in quotations given by the medieval 
Nibandhakdras, and by reasoning on principles of equity. In accord- 
ance with these principles, they have in the notes on the cases, 
freely drawn on published and unpublished legal works, not contained 
in their list, in order to elucidate points left undecided or doubtful 
in the Mit&kshara Mayftkha, &c. But it did not enter into their plan 
to give a review of the medieval literature on Dharma or on Vyava- 
hara, and without such a review no useful purpose, they thought, 
could be served by printing a mere list of authors' names aiid of titles. 
The Rao Saheb has given such a list, at pp lx. and lix. of his Intro- 
duction, but one drawn up with so little regard to system that in 
some instances the same works are eutci-ed under two names, and 
treatises on sacrifices, astrology, astronomy and philosophy, nay 
poetical and story-books are placed side by side with works on the 
civil and religious law. The list, given at pp, Ixviii. and Ixix., 

(a) The proper title of the work, which however is used in the 
MBS. only, is Rijumitaksherattka. * 
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T^jnavalkya. The latter work, which probably in a versi- 
fioaiion of a Dharmasfltraj i.c., of a set of aphorisms on 
Dharma belonging to the White Yajurveda^ (a) contains about 
a thousand verses divided into three chapters (k&ndas) which 
treat respectively of ^ the rule of conduct ^ (Sch^ra), of civil 
and criminal law (vyavahara), and of penances (prayaschitta). 
As may be inferred from the small extent of Yajnavalkya^s 

which is stated to have been compiled from answers of Sastrfs, 
contains several double and inaccurate entries, (such as MitaksharA 
and VijuAnesvara, Sarvamay dkha, = all the Maydkhas and the sepa- 
rate titles of the twelve Maydkhas, such as Madhava, Dinakaroddyota, 
&c., where specifications are required. It is incomplete also, as the 
Rao Saheb himself suspects, and appears to have been made up 
exclusively by Konkanastha and Desastha Pandits. Much fuller 
information on the legal books, consulted by the Bombay Pandits 
may be obtained from Dr. Biihler’s Catalogues of MSS. from 
Gujarath (fasc. III., p. 67 seq.) and Dr. Kiclhorn’s Catalogue of MSS, 
from the Southern Marat ha Country. As regards the comparative 
estimation in which the books, contained in the Rao Saheb’s list, are 
held, no information is given — an omission which makes it almost 
valueless for the purpose which it is intended to servo The fact that 
a good many other books besides those enumerated in the Digest are 
consulted, i. e., occasionally referred to by Pandits, proves nottiing 
against the opinion advanced by the editors that the eight works, 
named above, arc the standard authorities, nor do the Rao Saheb’s 
remarks on the Mitakshara (p. Ixxi.) disprove its preeminence, 
as far as questions of the Civil Law are concerned. His diefim 
that there is nothing remarkable about the book is controverted by 
the view of the responsible Court Sastris as pointed out in Krishndji 
Vyanhateah v. Tdndiirang, 12 Bom. H. C. R. 65, and in Lalluhhdi 
Bdpubhdi v Mdnhuverhdi, I. L. R. 2 Bo. S., at pp. 418, 445, and of many 
excellent native authorities, as well as by the respectful treatment 
accorded to Vijuanayogin, in the best native compilations of the 
iGth and 17th centuries, llis remark that the works of Kamala- 
kara, Madhava, Narayana and other Bhattas are more frequently 
consultedT than the MitAkshara is true. But the reaspn of this is 
that, under British rule, with its organized judiciary, Pandits are 
consulted by the people not on civil law, but on vows, penances, 
ceremonies, and other matters of the religious law, on which sub- 
jects the books, named by him, give fuller information than the 
MitAksharA. ^ 

(a) See below. 
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work, this author gives fragmentary rules only, which neither 
exhaust their subject, nor are in every case easily intelligible, 
Vijnanesvara remedies the defects of his original, not only 
by full verbal interpretationSs but also by adding long discus- 
sions on doubtful points, and by illustrating and developing 
Yajnavalkya’s and his own doctrines by quotations from the 
Institutes of other Rishis. For he holds the opinion, which 
is also the generally received one among modern Hind A law- 
yers, that the Smritis or various Institutes of Law form one 
body, and are intended to supplement each other, (a) But 
this opinion occasionally misleads him, and causes him in some 
few cases to explain the text of Tajnavalkya in a manner 
inconsistent with the rules of sound interpretation. With 
these occasional exceptions, his expositions certainly merit 
the high repute in which they long have stood with the 
learned of the greater part of the Indian Peninsula, The 


(a) YijnAnesvara says in his commentary on Yajnavalkya I. 5, 
which contains an enumeration of certain authors of Smritis, (Mit. 
AchArak, lb, 15, BahAram’s edition of Sadavat 1869) : — 

“The meaning (of this verse, I. 5,) is that the Institutes of Law 
composed by Yajnavalkya ought to be studied. The enumeration 
(of authors of Smritis given in this verse) is not intended to be 
exhaustive, but merely to give examples. Therefore (this verse) does 
not exclude (the works of) Baudhayana and others (who are not 
mentioned) from the Institutes of Law; as each of these (Smritis) 
possesses authority, the points left doubtful (by one) may be decided 
according to others. If one set of Institutes contradicts the other, 
then, there is an option.” — See Maim II., 10, 14 ; XII. 105, 106 ; Vyav.» 
May., ch. I , pi. 12 ; Col. V. Dig. sect 7, 424 ; Mit. in 1 Macn. H. L. 188. 
Muir’s Sanskrit Texts II , 165 ; III., 179, ss., and as to the applications 
of the texts, Bhyah Ram Singh v, Bhyah Ugur Singh, 13 M. I. A. 
390, and Collector of Madura v. Mootoo Eamalinga Sdihapathy, 12 
M. L A., at p. 438. 

The Hindi! commentators always endeavour, even at the cost 
of much straining, to extract consistent rules from texts which they 
regard as equally above human censure “ comme d’apres la m^thode 
des l^gistes il faut que les textes aient raison lorsqu’ils ne pr^sentent 
aucun sens.” See Goldstiicker “On ^he Deficiencies in the Adminis- 
tration of the Hindu Law,” p. 2. 
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discussions and amplifications, added by Vijnanesvara to his 
explanation of Yajncivalkya^s text, make tho Mitakshara 
rather a new and original work, based on Yajnavalkya than 
a mere gloss, and one more fit to serve as a code of law than 
the original. But extensive as the Mitakshara is, it does not 
provide for all tho cases arising, and, if used alone, would 
often leave the lawyer without guidance for his decision. 

Eegarding tho life and times of Vijnanesvara little is known. 
Eecent discoveries, however, make it possible to fix bis 
date with greater certainty than could be done formerly. 
Mr. Colebrooke (a) placed Vijnanesvara between 800 — 1300 
A. D., because, on the one hand, he is said to have belonged 
to an order of ascetics founded by Sankaracharya, who lived 
in the 8th century A. n., and because, on the other hand, 
Visvesvara, the oldest commentator, flourished in the 
1 4th century of the Christian era. He adds that if the Dh4- 
res vara, (i) ^the lord of UharV quoted in tho Mitaksharfi 
is the same as tho famous Bhojaraja, king of DharS., the re- 
moter limit of Vijnanesvara’s ago will be contracted by more 
than a century. In favour of Mr. Oolebrooke^s latter state- 
ment, Kamalakara^s testimony may be adduced, who in the 
Vivadatdndava (succession of a widow) ascribes tho same 
opinion to Bhojaraja, which the Mitakshara attributes to 
Dh&resvara (the lord of Dhara). 

A much better means for settling the date of Vijnanesvara 
is, however, furnished by some verses, which are found at 
the end of the Mitakshara in some of the oldest MSS. {r) and 
in the Bombay lithographed edition, and which were appa- 
rently not unknown to Mr. Colebrooke. {d) 


(a) Stokes’s Hindti Law Books, p. 178. 

(b) See, e. g.. Col. Mit. H. 1., 8 (Stokes, p. 429), 

(c) The MS. of the Govt, of Bombay, dated Saka Sainvat 1389, 
Dr. Bh&fl D&ji MS. and Ind. Off. No. 2170, dated Vikrama Samvat, 
1835. 

id) Stokes, p. 178. 
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There we read verses 4 and 6 (a) : — 

4. There has not been, nor is nor will be on earth a 
city, comparable to KalyAnapura ; no king has been seen or 
heard of, who is comparable to the illustrious Vikramanka; 
nothing else that exists in this kalpa bears comparison with 
the learned Vijnanesvara. May these three who resemble 
(three) kalpa-creepers, bo endowed with stability/' 

6. Up to the bridge of famous (Rama), the best of the 
scions of Raghil's race, up to the lord of mountains, up to the 
western ocean, whose waves are raised by shoals of nimble 
fishes, and up to the eastern ocean, may the lord Vikrarn^- 
ditya protect this world, as long as moon and stars endure." 

Vijnanesvara lived, therefore, in a city called KalyAnapura, 
under a king named Vikramaditya or Vikramanka. As the 
learned Paiidifc, by speaking of his opponents as ‘the North- 
erners' shows (5) that he was an inhabitant of Southern India, 
it cannot bo doubtful that the Kalyanapura named by him is 
the ancient town in the NizSlm's dominions, which from the 
10th to the 14th century was the seat of the restored 
Chalukya dynasty, (c) This identification is supported by 
the consideration that Kalyana in the Dekhan is the only 
town of that name, where princes, called Vikramaditya, are 
known to have ruled. One of these, Vikramaditya-Ka- 
livikrama-Parmildiruya, bore also, according to the testi- 
mony of his chief Pandit and panegyrist, Bilhana, the not 

{a) See Journ. Bo. Br. Roy. As. Soc. IX., pp. 134-138, and Ixxiv.— 
Ixxvi. The recovery of the Vikramankadevacharifca makes it 
probable that Vikramankopamah, not Yikram&rkopamah, is the cor- 
rect reading in verse 4. The statement made at the end of the article, 
that the concluding verses belong not to Vijndnesvara, but to some 
copyist, is no longer safe. Recent researches show that most if not 
all Sanskritc authors appended to their works statements regard- 
ing their own private affairs, which frequently are not in harmony 
with our notions of modesty. 

(b) See Journ. Bo. Br. As Soc. IX., p. Ixxv. 

(c) Regarding the Ch&lukya dynasty, eee Sir W. Elliott, Journ. 

Bengal Br. As. Soc. IV., p. 4. • 
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VDry common appellation, Vikramanka. (a) He appears to bo 
the prince named as Vijnanesvara’s contemporary. His reign 
falls according to his inscriptions between the years 1076 — 
1127 A.D, Hence it may be inferred that Vijnanosvara wrote 
in the latter half of the eleventh century, a conclusion which 
agrees well enough with his quoting Bhoja of Dhara, who 
flourished in the first half of the same century, (b) It may 
be added that Vijhaiiosvara certainly was an ascetic, because 
ho receives the title paramahamsapiirivrajakacharya. By 
sect he was a Vaisliuava. His father’s name was Padmana- 
bha-blnitta and belonged to the Bliaradvaja gotra. The 
discovery that Vijnanesvara was an inhabitant of Kalyilna in 
tlio Dokhan, and a contemporaiy, it‘ not a protog^, of the 
iriost powerful king whom the restored Clialukya dynasty 
produced, explains why his book was adopted as the standard 
work in Western and Southern India, and even in the valley 
of the Ganges. 

The explanation of the Mitaksliava is facilitated by two 
Sanskrit commentaries, the above-mentioned SuljodliinJ of 
Visvosvarabhatita and the Lakshmivyrikliyaiia, commonly 
called Bfilambhattatika, the work of a lady, Lakslmudevi, 
who took the lunn d/? BiUambhafta. (r) Visvosvara’s 

comment explains selected passages only, while Lakslimidevi 
gives a full and continuous verbal interpretation of tho 
Mitiikshara accompanied by lengthy discussions. She gene- 
rally advocates latitudinarian views, and gives tho widest 
interpretation possible to every term of Yujhavalkya. 

Instances of this tendency may bo seen in the quotations 
given below. Her opinions are held in comparatively small 
esteem, and are hardly ever brought forward by the S<istris, 
if unsupported by other authorities. . ^ 

(a) See Vikramankadovacharita of Bilhana, passim. 

{h) See Indian Antiquary, VI., p. 50, scq. 

(c) See Colebrookc Stokes’s H. L., p. 177, Aufrecht, Oatal. Oxf. 
^SS p. 262a;P. E. Hall Contijibution towards Ind. Bibb, p. 175. 
The correct form of Lakishmidovi's family name is Pdyagundc. 
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Two other works, the Viramitrodaya and the Yajnavalkya- 
dharmasastranibandha, a commentary on Yajiiavalkya,. by 
AparMityadeva, or Apararka, also give great assistance for 
the explanation of the Mit&kshara, About the former 
more will be said below. As regards Apararka^s bulky 
work, it must be noted that Mr. Colebrooke recognised its 
importance, and frequently quoted it. (a) If his example 
has not been followed in the first edition of this 
work, the sole reason was that no MSS. were then 
procurable in Bombay. The Nibandha is now accessible 
in several copies, and has been used to elucidate Several 
important points. Apararka or Aparadityadeva belonged to 
•the Konkana branch of the princely house of the Silaras, or 
^ilahc^ras, who had their seat at Puri, and held the Konkana 
as well as the adjacent parts of the Dekhan as feudatories, 
first of the Rathors of Manyakheta-M^lkhet, and later of the 
ChWukyas of Kalyana. He reigned and wrote between 
1140 — 1186 A. n., shortly after Vijil a nes varans times, {h) His 
doctrines closely resemble those of his illustrious predecessor; 
several passages of his work look like amplifications of 
Vijnanesvara^s dicta, and are of great value for the correct 
interpretation of the Mitakshara. It is, however, difficult 
to say whether Apararka in these cases actually used the 
Mitkshara, or whether both drew from a common source. 

Besides the native commentaries and Nibandhas, there is 
the excellent translation of the MitaksharS» on Inheritance, 
by Colebrooke, (c) which has always been made use of in trans- 
lating the authorities appended to the Vyavasthas. In some 
places we have been compelled to dissent from Colebrooke; 


(fl) Stokes’s Hindu Law Books, p. 177, and Translation of the Mit. 
on Inh., pcSsim, 

[b) See Joum. Bo. Br. As. Soc., Yol. XII. Report on Kasmir, p. 52. 

(c) Two treatises on the HindA Law of Inheritance, translated by 
H. T. Colebrooke, Calcutta, 1810, 4to. Reprinted in Wh. Stokes’s 
Hindu Law Books, Madras, 1865, an(y>y Girish Chandra Tarkalankar, 
Calcutta, 1870. 
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but we are persuaded that in nearly all these instances 
Colebrooke had different readings of the text before him. 

The first part of the Vyavaharakinda of the Mitkashara has 
been translated by W. H, Macnaghten. The edition of the 
Sanskrit text of the Mit^kshara used for the Digest is that 
issued by Babhrslra, Samvat 1869. 

4. The VyavahAramayflkha is the sixth Mayukha or ^ray ^ VyavahAra. 
of the Bhagavanta-bhaskaraj Hhe sun/ composed (with the 
permission of, and dedicated to, king Bhagavantadeva,) by 
Nilakanthabhatta. The Bhaskara, which consists of twelve 
^rays ’ *or divisions, forms an encyclopedia of the sacred law 
and ethics of the Hindis. It contains : — 

1. The Samskaramayiikha, on the sacraments. 

2. The AcharamayAkha, on the rule of conduct. 

3. The SamayamayAkha, on times for festivals and reli- 
gious rites. 

4. The SraddhamayAkha, on funeral oblations. 

5. The Nitimayukha, on polity. 

6. The VyavaharamayAkha, on Civil and Criminal Law. 

7 The Danamayukha, on religious gifts. 

8. The Utsargamayukha, on the dedication of tanks, 
wells, &c. 

9. The PratishthAmayAkha, on the consecration of tem- 
ples and idols. 

10. The Prayaschittamayukha, on penances. 

11. The SuddhimayAkha, on purification. 

12. The SantimayAkha, on averting evil omens, (a) 

The VyavaharamayAkha, which has the greatest interest 

(a) See Borradaile in Stokeses H. L. B., p. 8. The correctness of 
the order in which the books are enumerated is proved by the in- 
troductory verses of each MayAkha, where the immediately preceding 
one is always mentioned, as well as by the longer introduction to one 
of the MSS. of the NitimayAkhaT 
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for the student of HiiidA law, is, like all the other divisions of 
the Bhaskara, a compilation based on texts from ancient 
Smritis, and interspersed with explanations, both original and 
borrowed from other writers on law. It treats of legal 
procedure, of evidence, and of all the oiglitocn titles known 
to Hindil law, which, however, are arranged in a peculiar 
manner differing from the systems of other Pandits. In his 
doctrines Nilakhantha follows principally the Mitiikshara 
and the Madanaratna of MadanasiiTihadcva(ry), sometimes 
preferring the latter to the former. Prom a comparison of the 
portions on inheritance of the Maydkha and -^Madanaratna, 
it would seem that Nilakautha sometimes oven borrowed 
opinions from Madana without acknowledgment. Some 
passages of the Mayukha, e.fj., the discussion on the validity 
of certain adoptions, are abstracts of sections of the Dvai- 
tanirnaya, a work by Sankara, tlio father of Nilakautha, 
and arc not iiitolligiblo without the latter work. (/>) 

Of Nilakantha’s life and times some account has been 
giv^en by Borradaile. (c) According to him, that Pandit was 
of Desastha- Maharashtra descent and born in Jh^narcs. lie 
lived, as one of his descendants, Harabhatta Kasikar, told 
Captain Eobortson, tlic Collector of Puna, upwards of two 
hundred years ago, i.e,, about IGOO, sixteen generations 
haviug passed since his time. Other Puna Pandits gave it as 
their opinion that Nilakantha's works came into general use 
about tlio year 1 700', or 1 25 years before Borradaile wrote. ((/) 


(a) This author compiled an encyclopedia, similar to that of 
Nilakautha, the twelve Ueldyotas The work, commonly called Ma- 
danaratna, bears also the title Yyavahfiraddyota. 


(Z;) Stokes’s Hindu L. B , p. 58, seq.; May , chap. IV , sect. V., ss. 
1 — 5. 


(c) Stokes's H. L. B., p. 7, scq. 

id) The correctness of tlio information given to Borradaile is now- 
attested by the pnpor of Professor Bal ^astri, translated in the 
Introd to RaoSahcbV.N. Mandlik’s Vyavah&ramaytikha, p. Ixxv, 
For it appears that Ntlakantha was the grandson of N&r&yana* 
bhattn, who wrote in 6aka Sariivat 1459, or 1636 a. n 



VIRAMITRODAYA. 


21 


Borraclftilc adduces also the statement made at the end of 
some MSS. of the Vyavaliaramayilkha, that Nilakantha 
lived, whilst composing the Hhaskara, under the protection 
of Bhagavantadeva, or Yuddhasilra, a Rajput chief of the 
Sangara tribe, who ruled over the town of Bhareha, near the 
confluence of the Chanibal and of the Jamna. A possible 
doubt as to whether the passage containing these notes 
is genuine and its contents trustworthy, is removed 
by the fact that many copies of the Sraddha, Samskara 
and Nitimayukhas likewise contain the statement that 
iSilakantha-bhatta, son of Sankara-bhatta, and grardson of 
Narayanasfiri, was ordered by Bhagavantadeva, a king of the 
Sangara dynasty, to compose the Bhaskara. Some copies of 
the Nitirnayfikhaand of theVyavaharamayukha enumerate also 
nineteen or twenty ancestors of Bhagavantadeva. (c) At the 
same time tlie author calls himself there Dakshinatyavatamsa 
' of Dckliani descent/ and thus contirms the report cf the 
runa Brahmins. The edition of the Sanskrit text of the 
Vyavaharamayukha used for the Digest is the oblong 
Bombay edition of 182t). The translation of the passages 
from the Mayuklia quoted in tlie Digest has been taken from 
Borradaile’s translation. This work, though in general of 
great service, is freciuently inaccurate. Some passages of 
the text have been misunderstood, and others are not clearly 
rendered. Where this occurs in the passages quoted, the 
correct translation has been added in a note, (h) 

5. The Virainitrodaya is a compilation by Mitramisra, 
which consists of two kandas on Achuraand on Vyavahara.(r) 

(a) See Aufrocht, Oxf Cat., pp. 2!^0-81 Ills list does not quite 
apfrcc with that given in the 1st edition of the Digest. The text of 
the verses is so corrupt that it cannot be settled without a collation 
of fresh and more ancient copies. • 

(&) The translation of Rao Sahob V. N. Mandlik, published in 
Bombay, 1880, is, though in some respects better than Borradaile’s, not 
sufficiently accurate to warrant its adoption in the place of the old one. 

(c) This would not be a matter of surprise if a third kanda on 
penances (prAyaschitta) were jbuud. But hitherto only two have 
become known. 
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The latter is written nearly in the same manner as the Mayft- 
kha. But Mitramisra adheres more closely to the MitaksharS. 
than any other writer on law. He frequently quotes its very 
words ; to which he adds further explanations and para- 
phrases. At the same time ho enters on lengthy discussions 
regarding the opinions advocated by Jimutavahana, 
Raghunandana, and the Smriticliandrikd. Occasionally he 
goes beyond or dissents from the doctrines of theMitakshara. 
In the Vyavaharakanda (a) which has been published, Mitra- 
misra says that he was the son of Parasuraina and grandson 
of Hamsapandita, and that he composed his work by order 
of king Virasimha, who, according to the last stanza of tho 
book, was the son of Madhukarasaha. The beginning of the 
unpublished acharakanda gives a fuller account of tho 
ancestors of Mitramisra^s patron, among whom, Medinimalla, 
Arjuna, Malakhana, Prataparudra, and Madhukara are 
enumerated. Besides, it is stated that these kings were 
Bundel&s. {b) This last remark makes it possible to identify 
the au thorns patron. 

Virasimha is nobody else but the well-known Birsinh Deo 
of Orchha, who murdered Abul Fazl, the minister of Akbar, 
and author of the Ayin-Akbari.(r) This chief, who was 
violently persecuted by Akbar for the assassination of his 
minister, was also a contemporary of Jehangir and Shah 
Jehan. The Viramitrodaya, therefore, must have been 
written in the first half of the 17th century, or a little 
later than we had placed it according to internal evidence in 
the first edition of this work. The references in the Digest 
are to the quarto edition published by ChAdamani at Khidi^ 
rapura, 1815. A careful translation of the part of the Vira- 
mitrodaya ^relating to inheritance has been published, 

(a) Yiramitrodaya, ^loka 2. 

(b) Yiramitrodaya, Ind. Off. No. 930, slokas 1—37. 

(c) See Gazetteer North-West Provinces, I., pp. 21-23, where Bir- 
simh’s pedigree, which exactly corresponds with Mitramisra’s 
genealogy of Yirasimha, has been given. 
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accompanied by the text, by Mr. Golapohandra Sark^r ^4stri, 

Calcutta, 1879. 

6. The next two authorities, the Dattakamimdmsa DattakamJ- 
and Dattakachandrika, do not call for any remark here, as ^uataclm- 
they have little importance for the law of inheritance. The 
discussion of them belongs to the law of adoption. 

7. The Nirnayasindhu of Kamalakara, called also Nir- 
nayakamalakara, consists of three parichhedas, or chapters. 

The first and second contain the kManirnaya, i,e, the divi- 
sion of time, the days and seasons for religious rites, eclipses 
of the sun and moon, and their influence on ceremo- 
nies, &c. The third chapter is divided into three prakaranas 
or sections. The first of these treats of the sacraments 
or initiatory ceremonies, the second of funeral oblations, 
and the third of impurity, of the duties of Sarhnyasis 
and other miscellaneous topics of the sacred law. The book 
is a compilation of the opinions of ancient and modern 
astronomers, astrologers, and authors on sacred law, from 
whose works it gives copious quotations. The passages quoted 
are frequently illustrated by Kamalakara^s own comments, 
and occasionally lengthy discussions are added on points 
upon which his predecessors seem to him to have been at 
fault. Kamalakara himself tells us that in the first and 
second chapters he chiefly followed Madhava^s Kalanirnaya 
and the section of Hemadri’s work which treats of Times. (a) 

His learning is esteemed very highly in Western India, 
especially among the MarAthas, and the Nirnayasindhu is 
more relied upon in deciding questions about religious cere- 
monies and rites than any other book. 

In the introductory and in the concluding flokas of the 
Nirnayasindhu, Kamalakara informs us that he \^s the son 
of ES-makrishna, the grandson of Bhatta Narayanasflri, 
and the great grandson of Ramesvara. He also names 
his mother Uma, his sister Ganga, and his elder brother 


(a) Nirnayasindhu I. 7. 
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Dinakara, the author of the Uddyotas. {a) His literary acti- 
vity was very extensive. He wrote^ also, the Vivudataiidava, 
a compendium of the civil and criminal law, based on the 
Mitakshani, a large digest of the sacred law, called Dharma- 
tattva-Kamalakara, divided into 10 sections : 1, vrata, on 
vows j 2, dana, on gifts ; 3, karmavipaka, on the results of 
virtue and sin in future births ; 4, saiiti, on averting evil 
omens ; 5, pdrta, on pious works ; 6, acliara, on the rule 
of conduct 3 7, vyavahara, on legal proceedings ; 8, pra- 
yaschitta, on penances ; 9, sudradharma, on the duties of 
Sudras ; 10, tirtha, on pilgrimages. The several parts arc 
frequently found separate, and many are known by the titles 
sudrakamalakara, danakamalakara, &c. Kamalakara, further, 
composed a large work on astronomy, the siddhantatattva, 
vivekasindhu and other treatises. (Z)) He himself gives his 
date at the end of the Nirnayasindhu, where he says that the 
work was finished in Vikrama Saih\rat 1GG8 or IGll — 12 
A. D. The edition of the Nirnayasindhu, used for the Digest, 
is that issued by Vitthal Sakharain, Saka 1779, at I’una, 

8. The Saihskarakaustubhaof Anantadeva, son of Apadova, 
or one of the numerous compilations treating of the sixteen 
sacraments and kindred matters. It is said to belong to the 
same time as the Nirnayasindhu. 

The author (c) compiled a good many other treatises on 
philosophical subjects, a Smritikaustubha and a Dattakau- 
stubha on the law of adoption. (tZ) The edition referred to in 

(fl) Compare also Professor Bal ^astri’s paper in Ruo Saheb 
Mandlik’s YyavaliaramayAklia, &c. pp. lxxv.~vi. 

(A) See Rajendralal Mitra, Bikaner Catalogue, pp. 499, 504*. — Hall, 
Index of Indian Philosophical Systems, pp. 177, 183, where the date 
is, however, given wrongly. The latter is expressed by words : vasu 
(8), ritu (6), bhd (1), mite gatebde narapativikramato. The second 
figure has, as is frequently required in dates, to be read twice. . 

(c) The author’s patron was a certain Raja Chandadova Baha- 
dur, about whom nothing further is known. 

(d) Compare F. E. Hall, 1. c , p. 62, 145, 186, 190, 191, and 
particularly p. 185, Rajondralal Mitra, Bikaner Catalogue, p. 466. 
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the Digest is the one printed at B&pft Saddsiv^s Press, 

Bombay, 1862. 

9. The Dharmasindhu or Dharmasindhusara, by KislnH- Dhanna- 
tha,(a) son of Anantadeva, is a very modern book of the same 
description as the Nirnayasindhu. The author, according to 

the Pandits, was a native of Pandarpur, and died about forty 
or fifty years ago. 

10. The word Smriti means literally ‘ recollection,' and is Smritig. 
used to denote a work or the whole body of works, ( h) in which 

the Eishis or sages of antiquity, to whose mental eyes 
the Vedas were revealed, set down their recollections regard- 
ing the performance of sacrifices, initiatory and daily rites, 
and the duty of man in general. The aphorisms on Vedic 
sacrifices (Srautasfitras), the aphorisms on ceremonies for 
which the domestic fire is required (Grihyasutras) and the 
works treating of the duties of men of the various castes 
and orders (DharmasAtras, Dharmasastras, ) are all included 
by the term Smriti. In the common parlance of our days, 
however, the term has a narrower meaning, and is restricted 
to the last class of works. Of these there exist, according to 
the current tradition, thirty-six, which are divided, at least 
by the Sastris of the present day, into Smritis and Upa- 
smritis, or supplementary Smritis. Neither the limitation 
of the number, nor the division is, however, found in the 
older works on law, such as the Mitakashara and those 
books which contain it, do not always place the same works 

(а) Prof. Goldstiicker ‘On the Deficiencies in the present Ad- 
ministration of Hindu Law/ App.« p. 35, is mistaken in stating that 
the Editors of the Bombay Digest have invented the abbreviation 
‘ Dharmasindhu.* Pandits of the Mar&thd Country generally use this 
form, and the Law Officers quote the book under this title. The 
form Dharmasindhusara finds just as little favour with the learned 
of Western India, as the full title of Vijfianesvara’s great commentary, 
Bijumith&ksharA, instead of which the abbreviation MitAkshard, alone, 
is current. 

(б) Hence the word is sometimes used in the singular as a 
collective noun and sometimes m the plural. 
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in the same class, (a) According to HindA views, the Smritls 
were mostly composed and proclaimed by the Rishis whose 
names they bear. But in some cases it is admitted that the 
final arrangement of these works is due to the pupils of the 
first composers. (&) The Hindus are driven to this admission 
by the circumstance that some times the opening verses of the 
Dharmasastras contain conversations between the composer 
and other Rishis, stating the occasions on which the works 
were composed. In other cases the Smritis are considered to 
have originally proceeded from gods or divine beings, and 
to have descended from them to Rishis, who in their turn 
made them known among men. Thus the Vishnu Smriti 
is ascribed to Vishnu ; and Nandapanclita in his commentary 
suggests that it must have been heard by some Rishi who 
brought it into its present shape. Or, in the case of the 
MAnava Dharmasastra, it is assorted that Brahma taught its 
rules to Manu, who proclaimed them to mankind. But his 
work was first abridged by Narada, and the composition of 
the latter was again recast, by Sumati, the son of Bhrigu. (c) 
But, as even such Smritis were proclaimed by men, they 
partake of the human character, which the Mimamsakas 
assign to this whole class of works, and the great distinc- 
tion between them and the revealed texts, the Veda or Sruti 
remains. 

HindA tradition is here, as in most cases where it concerns 
literary history, almost valueless. Firstly, it is certain that 
more than thirty-six Smritis exist at the present time, and 
that formerly a still greater number existed* From the quo- 
tations and lists given in the Smritis, their commentaries. 


(а) Borradaile in Stokes’s Hindd Law Books, p 4 , seq. 

(б) Mit. A^ifi-ra la, 13. ‘‘ Some pupil of Yajnavalkya abridged the 
Dharma^stra composed by Yajuavalkya, which is in the form of 
questions and answers, and promulgated it, just as Bhrigu, that 
proclaimed by Manu.” 

(c) See preface to Narada, translated by Sir W. Jones, Institutes 
of Manu, p. xvi. (ed, Haughton). ^ 
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the Purdnas and the modern compilations on Dharma, as 
well as from the MSS. actually preserved, it appears that, 
counting the various redactions of each work, upwards of 
one hundred works of this description must have been in 
existence. Their names are: 1, Agni; Angiras; 2b, 
Madhyama- Ang. ; 2c, Brihat-Ang.* (two redactions in 

verse exist, which seem to be different from the treatises 
quoted) ; 3, Atri (two redactions exist); 4, Atreya; ha, Apa- 
stamba (prose, exists) ; hh, Ditto (verse, exists); 6, Alekhana; 
7, Asmarathya; 8a, Asvalayana (verse, exists) ; 8&, Brihat- 
A. (verse, exists); 9a, Usanas (prose, fragment exists); 
9&, Ditto (verse, exists); 10, Risliyasrihga ; 11, Eka ; 12, 
Audulomi; 13, Aupajandhani ; 14, Kanva (verse, exists) ; 15, 
Kapila (verse, exists); IG, Kasyapa (prose, exists); 17a, 
Kanva; 176, Kanvayana (prose, exists); 18 Katya; 19a, 
Katyayana (verse) ; 196, Ditto (karmapradipa, exists) ; 
19c, Vriddha Katy (verse) ; 20, Karshiiiijini ; 21a, KSsyapa ; 
21, TJpa-Kasyapa (prose, exists) (a); 22, Kuthumi ; 23, 
Kiinika; 24, Kutsa; 25, Krishnajini ; 2G, Kaundinya ; 27, 
Kautsa; 28, Gargya; 29a, Gautama (prose, exists) ; 296, 
Ditto (verse, exists); 29c, Vriddha Gaut ; 30, Ohi- 
dambara ; 31, Chyavana; 32, Chhfigaleya ; 33, Jamadagni; 
34, Jatukarnya; 35, JabMi; (6) 3G, Datta; 37a, Daksha 
(verse, exists) ; 376, Ditto (quoted) ; 38, Dulbhya (verse,, 
exists) ; 39a, Devala (verse, exists) ; 396, Ditto (quoted) ; 
40, Dhaumya; 41, Nachiketa; 42, Narada (verse, vyava- 
hara-section exists) ; 43a, Parasara (verse, exists) ; 436, 
Brihat Par. (verse, exists) ; 44, Paraskara; 45, Pitamaha; 46a,, 
Pulastya ; 466, Laghu Pul; 47, Pulaha; 48, Paithinasi; 
49, Paushkarasadi or Pushkarasadi; 50a, Prachetas ; 506, 
Laghu. Prach. ; 51, Prajapti (verse, exists) ; 52, Budha 
(prose, exists) ; 53a, Brihaspati (verse, part e«ists) ; 586, 
Brihat Brihaspati ; 54, Baudhayana (prose, exists) ; 55, 
Bharadvaja (verse, exists); 56, Bhrigu (said to exist) ; 57a, 


(а) Burnell, Tanjor Cat., p. 124. 

(б) BometimA spelt J&bSrla. 
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Manu (prose, quoted) ; 576, Ditto (verse, exists) ; 57c, 
Vriddha M.; 57<i, Brihat M.; 58, Mariclii; 59, MS.rkandeya; 
60, Maudgalya; 61a, Yama; 616, Laghu T. (verse, exists); 
62a, Yajnavalkya (verse, exists) ; 626, Vriddha Y. ; 62c, 
Brihat Y, (exists) ; 63, Likhita (verse, exists) ; 64, Lohita 
(verse, exists) ; 65, Laugakshi; 66 , Vatsa; 67a, Vasishtha 
(prose, exists) ; 676, Ditto (verse, exists) ; 67c, Ditto 
(verse, exists) ; 67^?, Vriddha V. ; 67c, Brihat V. ; 68 , 
VArshy&^yani; 69, Visvamitra (verse, exists) ; 70a, Vishnu 
(prose, exists); 706, Laghu V. (verse, exists) ; 71, Vyaghra; 
72, Vyaghrap§.da (verse, exists); 73a, Vy£i.sa; 736, Laghu 
Vy. (verse, exists) ; 73c, Vriddha Vy. ; (verse, exists) ; 74a, 
6 aiikha (prose) ; 746, Ditto (verse, exists) ; 74c, Brihat or 
Vriddha S. ("chiefly verse, exists) ; 75, Sahkha, and Likkita 
(verse, exists); 76, Sakatayana; 77, Sakalya (verse, part 
exists); 78, Sahkhayana (verse, part exists); 79, S&ty&yana; 
80, Sandilya (verse, exists) ; 81a, Satatapa (verse, exists) ; 
816, Vriddha or Brihat S. (verse, exists); 82a, Saunaka 
(prose) ; 826, Ditto (karika or brihat, verse, exists) ; 82 c 3 
Ditto Yajnahga (verse, exists) ; 83a, Samvarta (verse, 
exists); 836, Laghu S. ; 84, Satyavrata; 85, Sumantu; 86 , 
Soma; 87a, Harita (prose) ; 876, Brihat H. (verse, exists); 
87c, Laghu H. (verse, exists) ; 88 a, Hiranyakesin (prose, 
exists), (a) 

Even this list most likely does not comprise all the an- 
cient works on Dharma, and a more protracted search for 

(a) All those Smritis, to which the word ‘ exists’ has been added, 
have been actually procured. The remainder of the list is made up 
from the authorities quoted in Wh. Stokes’g Hindu Law Books, p. 5, 
note (a) in the Apastamba, Baudhayana, Vasishtha Dharmasdtras, 
in the Mddhava Parfisara and other modern compilations. Owing to 
the looseness of the Hindu Pandits in quoting, it is not always certain 
if the redactions, called Vriddha (old) and Brihat (great) had a separate 
existence. In some cases the same book is certainly designated by 
both. Collections of S myitis, and extracts from them, such as the 
Chaturvimsati, Shattrim^at, Kokila and Saptarshi Smyitis have been 
intentionally excluded from the abov^ list. 
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MSS., and a more accurate investigation of the modem 
compilations, will, no doubt, enlarge it considerably. 

As regards the value of the HindA tradition about the 
origin and history of the Smritis, the general assertion that 
these works belong to the same class of writings as the 
Srauta and GrihyasAtras, and that in many instances they 
have been composed by persons who were authors of such 
Sutras, is in the main correct. But the tradition is utterly 
untrustworthy in the details regarding the names and times 
of the authors, and the immediate causes of their composi- 
tion, and it neglects to distinguish between the various 
classes, into which the Smritis must be divided. 

It is, of course, impossible for the critic to agree with the 
HindA in considering Vishnu or any other deity of the 
Brahmanic Olympus, or Mann, the father of mankind, as 
authors of Dharmasastras. But it is, in most cases, also 
highly improbable that the Rishis, who may be considered 
historical personages, composed the Smritis which bear their 
names. For, to take only one argument, it is not to be 
believed, that, for instance, Vasishtha and Visvamitra, the 
great rival priests at the court of King Sudas, or Bharadvaja 
or Samvarta, are the authors of the hymns preserved in the 
Rigveda under their names, and of the Smritis called after 
them, as the language of the former differs from that of the 
latter more considerably than the English of the fifteenth 
century from that of the present day. Much less can it be 
credited that Angiras or Atri, who, in the Rigveda, are half 
mythic personages, and spoken of as the sages of long past 
times, proclaimed the treatises on law bearing their names, 
the language of which obeys the laws laid down in Panini^s 
grammar. Nor can we, with the Hind As, place some of the 
Smritis in the Satyayuga, others in the Treta, others in the 
DvApAra, and again others in the Kali age.(a) The untrust- 
worthiness of the HindA tradition has also been always recog- 
nised by European scholars, and, in discussing the age and 



(a) This division is found in FarASara Dharma^&stra I., 12. 
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history of the Smritis they have started from altogether 
different data. In the case of the M&nava and of the T^jna- 
valkya Dharmai^istras, Sir W. Jones, Lassen, and others have 
attempted to fix their ages by means of circumstantial, and 
still more^ of internal evidence, and the former work has 
been declared to belong perhaps to the ninth century, b.c. (a) 
or, at all events, to the pre«Buddhistic times, whilst the 
latter is assigned to the period between Buddha and Vikra- 
m&ditya.(6) But the bases on which their calculations and 
hypotheses are grounded are too slender to afford trustworthy 
j’esults, and it would seem that wo can hardly bo justified in 
following the method adoj^ted by them. The ancient history 
of India is enveloped in so deep a darkness, and the indica- 
tions that the Smritis have frequently been remodelled and 
altered, are so numerous, that it is impossible to deduce the 
time of their composition from internal or even circum- 
stantial evidence, (r) 

^ (a) Sir W, Jones, Mann, p xi. 

(b) Lassen, Iiid. Alt II., illO 

(c) A statement of the case of the Manava Dharmasastra will suffice 
to prove this assertion. Tradition tells ns that there were three 
redactions of Mann, — one by Mann, a second by ISTarada, and a third 
by Sumati, the son of Bbrigii, and it is intimated that the Dharma- 
sastra, proclaimed by Bhrigu, and in our possession, is the latter 
redaction Now this latter statement must be incorrect, as the 
Sumati’s ^Aistra contained 4,000 slokas, whilst ours contains only 
2,885. Sir W. Jones, therefore thought that, as wc find quotations 
from a vridclha or “ old ” Manu, the latter might bo a redaction of 
Bhrigu, a conjecture for which it would be difficult to bring forward 
safe arguments Besides the Yriddha Manu, wo find a Brihat- 
Mauu, “ great Manu/’ (juoted. Further, Manu VIII., 140, quotes 
Vasishtha on a question regarding lawful interest, and this rule is 
actually found in the Ydsishtha Dharmasastra, (last verse of chapter 
II). But nevertheless the Yasishtha Dharmasastra quotes four 
verses from Manu (manavdn slokdii), two of which are found in our 
Mdnavadharmasdstra, whilst one is written in a metro which never 
occurs in our Samhita. Besides, the Mahdbharata and Yardhamihira, 
who lived in the sixth century, a. d., quote verses from Manu which 
are only found in part in our Dharmasdstra. See Stenzler in the 
Indische Studieij I., p. 245, and Kern Byihatsamhita, preface, p. 43, 
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Of late, another attempt to fix the age of the Dharmds&stras, 
at least approximately, and to trace their origin, has been 
made, by Professor M. Muller. According to him, the Dhar- 
masastras formed originally part of those bodies of Sfitras or 
aphorisms in which the sacrificial rites and the whole duty 
of the twice-born men is taught, and which were committed 
to memory in the Brahminical schools. As he is of opinion 
that all the Sfitras were composed in the period from 600 — - 
200 B. c 5 he, of course, assigns Dharmasastras in Sfttras or 
Dharmasutras to the same age, though he states his belief 
that they belong to the latest productions of the period 
during, which the aphoristic style prevailed in India, (a) He 
moreover considers the Dharmasastras in verse to be mere 
modern versifications of ancient Dharmasutras. Thus he 
takes the Manava Dharmasiistra not to bo the work of Manu, 
but a metrical redaction of the Dharmasutra of the Manavas, 
a Brahminical school studying a peculiar branch or Sakha 
of the Black Yajurveda This view of the origin of the 
Smriti literature was suggested chiefly by the recovery of 
one of the old Dharmasutras, that of Apastamba, who was 
the founder of a school studying the Black Yajurveda, and 
author, also, of a set of Srauta and Grihyasutras, 

The results of our inquiries in the main agree with those of 
Professor Muller, and we hope that the facts which, through 
the collection of a large number of Smritis, have come to 
light, will still more fully confirm his discovery, which is of 
the highest importance, not only for the Sanskrit student, 
but also for the lawyer and for the Hindu of our day, who 
wishes to free himself from the fetters of the achara. 

We also divide the Smritis into two principal classes, the 
SAtras and the metrical books. In the first class ^ we distin- 


(a) See M. Muller’s Hist, of Anc. Skt. Lit., pp. 61, 132, 199, 206—208, 
and his letter printed in Morley’s Digest and Sacred Books, vol II., 
p. lx. That SAtras, especially the Grihyasdtras, were the sources 
Of the Smritis, was also stated ^ Professors Stenzler and Weber in 
the first volume of the Indische Studien. 
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guish between those DharmasAtras which still form part of 
the body of SAtras studied by a Oharana or Brahminical 
school, those which have become isolated by the extinction 
of the school and the loss of its other writings, those which 
have been recast by a second hand, and finally those which 
appear to be extracts from or fragments of larger works. 

The second class, the poetical Dharmasastras, may be 
divided into — 

1. Metrical redactions of DharmasAtras and fragments 

of such redactions. 

2. Secondary redactions of metrical Dharmasastras. 

3. Metrical versions of Grihyasutras. 

4. Forgeries of the HindA sectarians. 

As regards the DharmasAtras, it will be necessary to 
point out some of the most important facts connected with 
the history of the ancient civilization of India, in order to 
make the position of these works in Indian literature more 
intelligible. The literary and intellectual life of India began, 
and was, for a long time, centred in the Brahminical schools 
or Charanas. It was from the earliest times the sacred duty 
of every young man who belonged to the twice-bom classes, 
whether Brahman, Kshatriya, or Vaisya, to study for a 
longer or shorter period under the guidance of an acharya, 
the sacred texts of his Sakha or version of the Veda. The 
pupil had first to learn the sacred texts by heart, and next 
he had to master their meaning. For this latter purpose he 
was instructed in the auxiliary sciences, the so called Angas 
of the Veda, phonetics, grammar, etymology, astronomy, and 
astrology, the performance of the sacrifices, and the duties of 
life, the Dharma. 

In order to fulfil the duty of YidyAdhyayana, studying the 
Veda, the young Aryans gathered around teachers who were 
famous for their skill in reciting the sacred texts, and for 
their learning in explaining them ; and regular schools were 
established, in which the sacred lore was handed down from 
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one generation of pupils and teachers to the other. We still 
possess long lists which give the names of those achdryas who 
successively taught particular books. These schools divided 
and subdivided when the pupils disagreed on some point or 
other, until their number swelled, in the course of time, to 
an almost incredible extent. If we believe the Charana- 
vyftha, which gives a list of those schools or Charanas, the 
Brahmans who studied the Samaveda were divided into not 
less than a thousand such sections. 

The establishment of these schools, of course, necessitated 
the invention of a method of instruction and tho production 
of manuals for the various branches of science. For this 
purpose the teachers composed Sutras, or strings of rules, 
which gave the essence of their teaching. In the older 
times these Silt As seem to have been more diffuse, and 
moro loosely constructed than most of those works are, 
which we now possess. Most of the Sutras, known to us, 
are of a highly artificial structure. Pew rules only are 
complete in themselves ; most of them consist of a few words 
only, and must be supplemented by others, whilst certain 
general rales have to bo kept constantly in mind for whole 
chapters or topics. The Sutras are, however, mostly inter- 
spersed with verses in the Auushtubh and Trishtubh tnetres, 
which partly recapitulate tho essence of the rules, or are 
intended as authorities for tho opinions advanced in the 
Sutras. 

Each of the Charanas seems to have possessed a set of 
such Sutras, d'hey, originally, probably, embraced all the 
Ahgas of the Veda, and we still can prove that they certain- 
ly taught phonetics, the performance of sacrifices, and the 
Dharma or duties of life. Wo possess still a few Pratisa- 
khyas, which treat of phonetics, a not inconsideralJle number 
of Srauta and Grihyasfitras, and a smaller collection of 
Dharmasutras. Three amongst the latter, the SAtras of Apas- 
tamba,of SatyashadhaHiranyakesin, and of Baudhayana, still 
form part of the body of SAk'as of their respective schools. 



34 


AUTHOBITIBS ON WBITTEN LAW. 


In the cases of the Apastamba- and Hiranyakesi-Sutras, 
the connection of the portion on Dharma with those referring 
to the Srauta and Grihya sacrifices appears most clearly. 
The whole of the SAtras of the former school are divided into 
thirty Prasnas or sections, among which the twenty-eighth 
and twenty-ninth are devoted to Dharma. In the case of 
the Hiranyakesi-SAtras, the twenty-sixth and twenty-seventh 
of its thirty-five Prasnas contain the rules on Dharma. As no 
complete collection of the SAtras of the Baudhayana school 
is as yet accessible, it is impossible to determine the exact 
position of its DharmasAtra.(Z;) All these three books belong 
to schools which study the Black Yajurveda. The first and 
second agree nearly word for word with each other. Among 
the remaining Dharmasutras, those of Gautama and Vasish- 
tha stand alone, being apparently unconnected with any Vedic 
school. But, in the case of the Gautama DharmasAtra we 
have the assertion of Govindasvamin, the commentator of 
Baudhayana, that the work was originally studied by the 
Chhandogas or followers of the Samaveda. Moreover, its 
connection with that Veda has been fully established by in- 
ternal evidence, and it is highly probable that, among the 
adherents of the Samaveda, one or perhaps several schools of 
Gautamas existed, which also possessed SrautasAtras. The 
obvious inference is that our Gautama DharmasAtra formed 
part of the Kalpa of one of these sections of Samavedis.(c) In 
the case of the Vasishtha DharmasAtra it is clear from the 
passage of Govindasvamin, referred to above, that it originally 


(а) Compare Burnell Indian Antiquary 1 , 6-6 ; Sacred Books of 
the East, vol. II., pp. XI. — XY. 

(б) The BaudhAyana Dharma sdtra seems to have suffered by the 
disconnection of the whole body of the Kalpas of that school, and has 
been considerably enlarged by later hands. See Sacred Books, vol. 
XIV., Introd. to BaudhAyana. 

(c) For the details of the arguments which bear on this (question, 
see Sacred Books of the East II., XlLl. — IX. 
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belonged to a school of Rigvedis.(a) Though it has not yet 
been possible to determine the name of the latter with certainty^ 
it is not improbable that it may have been called after the 
ancient sage, Vasishtha, who plays so important a part in the 
Rigveda. It is, however, hardly doubtful that a considerable 
portion of our Vasishtha Dharmasdtra has been recast or 
restored after an accidental mutilation of the ancient MSS. (6) 
while Gautama has probably suffered very little, (c) 

As regards another Dharmasfttra, the so-called Vishnu- 
smriti, which formerly was considered to be a modern recen- 
sion of a Vishnusutra, further investigations have shown that 
it is a somewhat modified version of the Dharmasfttra of the 
Katha school of the Yajurveda. The first information on 
this point was furnished by a Puna Pandit, Mr. Datar, whose 
opinion was subsequently confirmed by the statements of 
several learned Sastris at Benares. (d) The recovery of the 
Kdthaka Grihyasutra in Kasmlr, and a careful comparison 
of its rules with those of the Vishnusmriti, as well as of the 
mantras or sacred formulas prescribed in the Smriti, with 
the text of the Kathaka recension of the Yajurveda, and with 
those given by Devap&la, the commentator of the Gribya- 
sfttra, leave no doubt as to the correctness of the tradition 
preserved by the Pandits. (e) It is now certain that the 
Vishnusmriti on the whole faithfully represents the teaching 
of the Katha school on dharma, the sacred law. The por- 
tions which have been added by the later editor, who wished 
to enhance the authoritativeness of the work by vindicating 


(а) Sacred Books, II., XLIX. The older theory that the work 
belonged to the S&mavoda is, of course, erroneous. 

(б) Sacred Books, XIV. Introduction to Dr Biihler’s translation 

of the Vasishtha Dharmasdstra. » 

(c) Sacred Books, II., LIV 

{d) Journ. Bo. Br. Eoy. As. Soc. XII , p. 36 (Supplement, Report 
on i^smlr). 

(e) See Jolly, Das Dharmastitra des Vishnu und das Kdthaka- 
grihyastitra, and Sacred Books yiT , X. — XIII. 
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Nirukta, who belongs to a mnch remoter age than Patanjali> 
quotes a number of rules on the civil law in the Sdtra style^ 
it may be inferred that DharmasAtras existed in his time 
too. (a) But, of course, this does not prove anything for the 
age of the particular DharmasAtras which have come down 
to us. Regarding them we learn from the Brahminical 
tradition which in this case is confirmed by other evi- 
dence, (b) that among the three Sutras . connected with 
the Taittiriya Veda, BaudhAyana is older than Apas- 
tamba and Hiranyakesin Satyashadha, Among the latter 
two Apastamba is the older ‘writer, as is shown by the 
modern tradition of the Pandits, and by the fact that the 
Hiranyakesi-Dharmasiitra, which agrees almost literally 
with Apastamba’s work, is clearly a recast of the latter. 
Further, the quotations from Gautama and the unacknow- 
ledged appropriation of several lengthy passages of Gautama, 
which occur in the SAtras of Baudhayana and Vasishtha, 
show that Gautama is older than both, and, in fact, the oldest 
DharmasAtra which we possess, (c) As regards the absolute 
determination of the age of the existing SAtras, the school 
of Apastamba, or, Apastarablia, as the name is also spelt, is 
mentioned in inscriptions which may be placed in the 
fourth century A. d. (rf) The Apastambasutras on sacrifices, 
together with a commentary, are quoted in Bhartrihari^s 
gloss on the Mahabhashya, which, as Professor Max Muller 
has discovered, was composed in the seventh century a. d. (e) 
The oldest quotations from the Apastamba DharmasAtra occur 
in the MitaksharA, the date of which has been shown to be the 
end of the eleventh century a. d. From internal evidence it 
would, however, appear that the Apastamba DharmasAtra 


(o) YAskaVNirukta I., 3. 

(6) Sacred Books II., XXII.—XXIV. 

(c) Sacred Books IL, XLIX.— LIV. 

(d) Sacred Books II., XXXIII. 

(e) MS. Chambers, 553, fob 10b. (Berlin Collection). 
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cannot be younger than the fifth century b. c. (a) If that is 
so, the works of Baudhayana and Gautama must possess a 
much higher antiquity. It is of some interest for the practical 
lawyer to know that four of the existing Dharmasutras, those 
of Gautama, Baudhayana, Apastamba and Hiranyakesin, 
have been composed in the South of India, while the fifth, 
Vasishtha, probably belongs to the North. 

The original of the remodelled Kathaka Dharmasutra or 
Vishnu Smriti was probably composed in the Panjab, the 
original seat of the ancient Katha school, and, no doubt, 
dates from very remote times. (?>) The existing recension, 
the Vishnu Smriti cannot b§ older than the third century 
A. D. For in chapter 78, 1-7, the week days are enume- 
rated, and the Thursday is called Jaiva, L e., the day of 
Jlva. Jlva is the usual Sanskrit corruption of the Greek 
or rather of its modern pronunciation Zcfr (Zevs), 
Whatever the origin of the Indian week may be, there 
can be no doubt that a Sanskrit work which gives a Greek 
name for a week-day cannot be older than the time when 
these names came into use in Greece, (c) 

Among those Smritis which are quoted, but no longer 
preserved entire, there were probably many Dharmasutras. In 
most cases, however, especially in those where the quotations 
occur in the old Dharmasutras, it is diflicult to decide, if the 
opinions attributed to the ancient authors, are given in their 
own words, or, if the quotations merely summarise their views. 
But, in a few instances, it is possible to assert with some 
confidence that the works quoted really were Dharmasfttras 
and written in aphoristic prose, mixed with verses* TJiis 
seems certain for that Mauava Dharmasastra, which Vasishtha 
repeatedly quotes, for the work of Harita, which Aj)astamba, 
Baudhayana and Vasishtha cite, and for the Sankha Smriti 

(a) Sacred Books VII., XIV.— XV. 

{b) Sacred Books VII., XIV.— XV. 

(c) Sacred Books VH., XXIX, XXXII. 
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to which the medieval compilators frequently refer. About 
Manu more will be said below. As regards H&.rlta there is a 
long passage in prose, attributed to him by Baudhayana and 
by Apastamba (a) which looks like a verbal quotation, while 
Vasishtha IL, 6, quotes a verse of his. It has long been known 
that Harita was a teacher of one of the schools connected 
with the Black Yajurveda. A quotation from his Dharma- 
sfltra, given by the Benares commentator of Vasishtha 
(XXIV., 6), indicates that the particular school to which 
he belonged was that of the Maitrayaniyas. 

As regards the third work, the DbarmasS.stra of Sahkha, 
our knowledge of its character is not derived from quotations 
alone. W e still possess a work wTiich is partly an extract from 
and partly a versification of the old Smriti. Among the now 
current Smritis, there is Brihat Sankha, or? as it is called 
in some MSS., a Vriddha Sankha, consisting of eighteen 
chapters, which treat of the rule of conduct (achdra)^and 
penances (prayaschitta). The whole work is written in verse, 
with the exception of two chapters, the twelfth and thirteenth, 
where prose and verse are mixed. A comparison of the 
passages from the Sankha Smriti, quoted by VijiiS^nesvara 
in the Prayaschittakanda of the Mitakshara, with the corre- 
sponding chapters of the existing Brihat Sankha, shows that 
the latter contains nearly all the verses of the work which 
Vijnanesvara had before him, while the Siltras have either 
been left out, or in a few instances, have been changed into 
verses. (6) As at the same time our Brihat Sahkha does not 
contain anything on civil law which, according to the quota- 
tions in the Mitakshara and other works, was treated of in 
the old Sankha Smriti, it appears that the existing work is 
not even a complete extract. But, nevertheless, it possesses 


(а) Apastamba I., 10, 29, 13-14. 

(б) The versos identified are VijSAnesvara on YAjn. III. 260 -B. 6. 
XVII. lA— 36; on YAjnlll. 293 =>B. S. XVIL 46b— 47a, 486-49a 
and50b^51a; on Y4jn. HI. 294= B. XVII. 43a, 376, 38a, 39a; 
on Yajfi. III. 309 = B. XII. 7—9. 
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great interest^ as it clearly shows how the metrical law- 
books arose out of the SAtras. In the classification of the 
Smritis, a place intermediate between the DharmasAtras and 
the metrical Smritis must be assigned to the Brihat Sahkha. 

In the first division of the second class of Smritis to 
which the metrical versions of DharmasAtras have been 
assigned, we may place the works, now attributed to Manu and 
to Yajnavalkya, and perhaps those of Parasara and Samvarta 
as well as the fragments of Narada and Brihaspati. The first 
two among these works begin, like many other metrical Smri- 
tis, with an introduction in which the origin of the work is 
described, and its composition or rather revelation is said 
to have been caused by the solicitations of an assembly of 
Rishis. In the case of the Manu Smriti this exordium has 
been excessively lengthened by the introduction of philoso- 
phical matter, and has been so much expanded that it forms 
a chapter of 119 verses. Moreover, the fiction that the 
book is being recited, is kept up by the insertion of verses 
in the middle of the work, in which the conversation 
between the reciter and the sages is again taken up, while in 
the Yajnavalkya Smriti the Rishis in the last verses are 
made to praise the rules promulgated by the Yogin. This 
kind of introduction which the metrical Smritis have in 
common with the Puranas, Mahatmyas, the sectarian Upani- 
shads and the forged astronomical Siddhantas, though based 
on the ancient custom of reciting literary productions at the 
festive assemblies of the Pandits, the Sabhas of our days 
may be considered as a sign of comparatively recent com- 
position, For most of the works, in which it occurs, have 
been proved to be of modern origin, or to have been re- 
modelled in modern times. 

Another reason to show that the metrical Dharmasastras 
are of modern date has been brought forward by Professor 
Max Muller. (<x) He contends that the use of the Indian 




{a) Hist. Anc. Lit., p. 68. 

6 H 
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heroic metre, the Anushtubh sloka,in which they are written^ 
belongs to the age which followed the latest times of the Vedic 
age, the Sutra period. Professor Goldstiicker has since 
shown (a) that works written throughout in slokas, existed 
at a much earlier period than Professor Muller supposed ; in 
fact long before the year 200 b. c., which Professor Muller 
gives as the end of the Sutra period. Still it would seem that 
we may avail ourselves of Professor Muller^s arguments in 
order to prove the late origin of the metrical Smritis. For, 
though the composition of works in slokas and of SAtras 
may have gone on at the same time, nevertheless, it appears 
that in almost every branch of Hindi! science where we find 
text books, both in prose and in verse, one or several of the 
former class are the oldest. If wo take, for instance, the 
case of grammar, the Samgraha of Vyadi, which consisted 
of one hundred thousand slokas, is certainly older than 
the Sdtras of Vopadeva, Malayagiri and Hemachandra, 
authors who flourished in the twelfth century a. d. But we 
know that in its turn it was preceded by the works of 
Sakatdyana, P3.nini and others who composed Sfltras. In 
like manner the numerous Karikas on philosophy are 
younger than the Sfltras of the schools to which they belong, 
just as the Saihgrahas, Pradipas and Parisishtas are mostly 
of more recent date than the Sdtras on Srauta and Grihya 
sacrifices, which they illustrate and supplement. For all we 
know, the Grihyasaihgraha of Gobhilaputra, or the Karma- 
pradipa of Kadyfiyana may be older than the Grihyasfitras 
of PS.raskara or Asvalayana, but both are of later date than 
the Grihyasiitra of Gobhila wbicb they explain, and the 
Pradlpa is younger than the writings of Vasishtha, the 
founder of the Vasishtha school of Samavedis, whose SrS»d- 
dhakalpEvnt quotes. In short, we never find a metrical book 
at the head of a series of scientific works, but always a Sfltra, 
though, at the same time, the introduction of metrical hand- 


(a) M&navakalpastltra, p. 78. , 
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books did not put a stop to the composition of Sfttras. (a) 
If we apply these results to the Smirtis, it would seem pro- 
bable that Dharmasastras, like those ascribed to Manu and 
Yajiiavalkya, arc younger than the Sutras of the schools to 
which they belong, though, in their turn, they might be 
older than the Sutra works of other schools. 

The opinion that the metrical Smritis are versifications of 
older Sutra may be supported by some other general 
reasons. Firstly, if we take off the above-mentioned intro- 
ductions, the contents of the metrical Dharmasastras, entirely 
agree with those of the Dharmasutras, while the arrangement 
of the subject-matter differs only slightly, not more than the 
Dharmasfttras differ among themselves. Secondly, the lan- 
guage of the metrical Dharmasastrasandof the SAtras is nearly 
the same. Both show archaic forms and in many instances 
the same irregularities. Thirdly, the metrical Smritis contain 
many of the slokas or gathas given in the DharmasAtras, and 
some in a modified more modern form. Instances of the former 
kind are very numerous. A comparison of the gathas from 
Vasishtha, Baudhayana and Apastamba with the Manu Smriti 
shows that a considerable number of the former has been in- 
corporated in the latter. As an instance of the modernisation 
of the form of ancient verses in the metrical Dharmasastras, 
we may point out the passage in Manu IL, 114-1 1 5, containing 
the advice given by Vidya, the personification of sacred learn- 
ing, to a Brahman regarding the choice of his pupils, which 
is clearly an adaptation of the Trishtubh verses, found 
in Nirukta II., 4, Vasishtha II,, 8-9, and Vishnu XXIX., 10. 
Another case where Manu has changed Trishtubh verses into 
Anushtubhs occurs II,, 144, where the substance of Vasishtha 
IB, 10, has been given. Finally, the fact that several pecu- 
liarities of the SAtra style are, also, found in tha metrical 
Smritis, affords a strong presumption that the latter draw 

(a) The most modern Stltra of which I know, is a grammar of the 
Ka^mirian language in Sanskrit aphorisms, which in 1875 was not 
quite finished. — G. B. • 
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tbeir origin from tbc former. As the great object of SAtrsfr 
writers was shortness^ in order that the pupils in their 
schools might, by learning as few words as possible, bo able 
to remember the more explicit teaching of the masters, 
they invented a peculiar and very intricate system for 
arranging their subjects, according to which certain funda- 
mentaLrules have constantly to bo kept in mind, and, certain 
important words given once in the main rule, have to be 
understood with a long string of succeeding ones. Besides, 
they use certain words, especially particles, in a peculiarly 
pregnant sense, whicli is unknown in the conimgjj^anguage. 
All these peculiarities occur in the metrical Smritis 
also. Every body who has read Manu in Sir W. Joneses 
translation, will know how frequently the text is expanded 
by the addition of words, printed in italics, without which it 
would be cither uniiitelligible or self-contradictory. Students 
of the Mitakshara, moreover, will remember how consider- 
able the additions are which Vijhanesvara is obliged to 
make in order to render Yajnavalkya^s rules intelligible. 
This cramped and crabbed style of the metrical Smritis 
finds an easy explanation if their derivation from the 
SiUras is admitted. Without such a supposition it is 
difficult to account for the fact. As regards the peculiar 
meanings in which particles are used, it will be sufficient to 
point out that the particle cha ^and,^ as well as chaiva 
^likewise,^ in the Yajiiavalkya Smriti repeatedly are intended 
to include something that is known from other sources, 
but not specially mentioned in the text. Thus Yajnavalkya 
II., 135, the particles chaiva ^likewise’ which follow in the 
enumeration of heirs to a separated male deceased without 
leaving sons, indicate, according to the very plausible 
explanation of the Mitakshara, that the daughter’s son must 
be inserted after the daughter, (a) Similar eccentricities of 
language occur frequently in the Sutras where ^ the saving of 

(a) Stokes’s Hindd Law Books, p. 441. For similar cases, see the 
Sanskrit text of the Mit^kshar&, 16> 12 ; 26 a 1 and passim. 
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half a short vowel is considered as joyful an event as the 
birth of a son/ If they are found in the metrical Smritis, 
too, the probable reason is that they are remnants of the 
style of the works on which the metrical Smritis are based. 

If we turn from these general considerations to the 
particular books, placed in the first class of metrical Smritis, 
we find that several facts, connected with the Dharmasastras, 
attributed to Manu and Yajnavalkya, further corroborate the 
views expressed above. As regards Manu, Professor Max 
Muller (a) conjectured as long ago as 1849 that the existing 
8mriti, attributed to the son of Brahman Svayambhu, was a 
modern redaction of a lost Dharmasutra, belonging to the Ma- 
nava school, a subdivision of the Maitrayaniyas, {h) who study 
a peculiar version of the Yajurveda, One portion of this 
conjecture has been fully confirmed. Owing to the dis- 
covery of trustworthy MSS. of the Vasishtha Dharmasfitra, 
it is now possible to assert with confidence that Vasishtha IV., 
5 — 8, quotes a Mdnavam, i e. a work proclaimed by Mann, 
which was written, like most of the DharmasiUras, partly 
in prose and partly in verse. In the note of the translation 
on the above passage (r) it has been pointed out that 
Vasishtha gives two Sutras (5 and 8) and two verses (G — 7) 
taken from a Mauava Dharmasutra. At the end of the 
first Sutra the unmistakcable words itl manavam, ^thus 
(says) the manava^ are added. The first of the following 
verses (6), which is marked as a quotation by the addition 
of the word iti, ‘thus,’ is found entire in the existing 
Manu Smriti. The second (7) has been altered so 
as to agree with the ahimsa doctrine which forbids the 
slaughter of animals under any circumstances, while 
the verse, quoted by Vasishtha, declares ' the slaughter of 
animals at sacrifices not to be slaughter^ (id the ordi- 


(a) Letter to Mr. Morley, Sacred Books II , p. IX. 

(h) See L. von Schroeder’s edition of the Maitrfi^yani Samhitd. 
(c) Sacred Books XIV., p. 26 . 
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nary sense of the word). This discovery furnishes a 
firm basis for Professor Muller’s opinion that the existing 
Manu Smriti is based on a Dharmasutra, and makes it 
a good deal more than an ingenious speculation. The other 
half of his proposition that the Manava Dharraasiltra on 
which the metrical Smriti is based, originally belonged to the 
* school of the Manavas, can, as yet, not be proved with equal 
certainty. For, though the SrautasiUra and the Grihya- 
sutra of the Manavas have been recovered, and though these 
works are distinctly ascribed by the tradition of the school 
to a human teacher, called Manu or Manava, {a) the Dharma- 
sutra has not yet been recovered, and no clear proof has 
been furnished that the teaching of the Manu Smriti regard- 
ing the ritual closely agrees with that of the Sutras of the 
Manava school. Nevertheless, Professor Muller’s suggestion 
seems very probable. On the question when the Manava 
Dharmasutra was turned into a metrical Smriti very little 
can be said. From the times of Medhatithi, the oldest 
commentator known to us, who certainly cannot have 
lived later than in the 9th century, a. d., the text 
has not undergone any great change. But the earliest 
quotation from a metrical Manusmriti which occurs in the 
Brihatsamhita of Vanihamihira (died 580, A. n. ) differs 
very considerably from the text known to us. (5) It would, 
however, bo dangerous to infer from this fact that the 
existing metrical law book dated from a later time than 
Varahimira, because, firstly, several metrical works ascribed 
to Manu Svayambhuva or to his pupils seem to have existed, 
and, because inscriptions of the 4 th century a. d., when 
speaking of the Smritis, invariably place Manu first, (c) 

(a) Both forms occur in the commentary on the Grihyastltra, which 
probably beKmgs, like that of the Srautasiltra, to the ancient Miinftm- 
‘ saka, Kum&rila. 

(h) Kent, Brihatsamhitfii, p. 43. 

(c) See, e.g., the desci’iption of Mah§.r&ja Dronasimha on the plates 
of Dhruvasena I. of Valabhi, (lated207 and 216; Indian Antiquary 
IV. IOC, Y. 205. 
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and thereby indicate the existence of a law book which 
possessed greater or more general authoritativeness than 
would belong to a simple school book studied and reverenced 
by the title Manava Charana alone. 

In the case of the Yajnavalkya Smriti, it is possible to 
determine with perfect exactness the Vedic school to which 
its original belonged. But, hitherto, no trace of the actual 
existence of the Dharmasutra has been found. As regards 
the former point, Yajhavalkya is known to have been the 
founder of the school of tho Vajasaneyins, who study the 
White Yajurveda. In the Smriti III., 110, it is expressly 
stated that its author is tho same Yajhavalkya, to whom the 
Sun revealed the Aranyaka, i, e. the Brihadaranyaka, which 
forms part of the Brfihmana of the Vajaneyins, the Satapatha. 
On account of this assertion, and because a number of the 
Mantras or sacred formulas, the use of which is prescribed 
in the Yajnavalkya Smriti for various rites (a) have been taken 
from the V&jasaneyi-Samhit& of the White Yajurveda, it is 
highly probable that the Sutra on which the Smriti is based, 
belonged to one of the Charanas in which the V&jasaneyi- 
Sakha was studied. Possibly the lost Siltra may even have 
been composed by the founder of the Vajasaneyi-Charana 
himself. 

As regards the Parasara and Saihvarta Smritis and the 
fragments of Brihaspati and Narada, it is, at present, not 
possible to say to what Vedas or schools they or their origi- 
nals belonged. But a verse of Brihaspati which Nandapan- 
dita quotes in elucidation of Vishnu IV. 9, shows that the 

(a) See, e.g., Yajii. I. 229 = Yaj. Samh. VTI. 34 ; YajS I. 231 = Vaj. 
Saihh. XIX. 70; YajS. I. 238 = Ya 3 . Samh XIII. 27. It isageneral 
maxim that the Mantras, used for daily and occasional wites, must 
be taken from that redaction of tho Veda which is hereditary in tho 
family of the sacrificer. Hence it is only necessary to find out from 
which redaction tho Mantras prescribed in any work or those used 
by any individual are taken in order to ascertain the Vedio school to 
which the author or the sacrificer belongs. 
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metrical law book ascribed to the Guru of the gods, pro- 
bably was written within the last sixteen or seventeen 
hundred years. 

In the passage quoted there, Brihaspati gives an accurate 
definition of a gold dtnara. It has been pointed out long 
ago, (a) that the occurrence of the word dhidra, which is a 
corruption of the Latin denarius, is a test for the date of 
Sanskrit works, and that no book in which it occurs can be- 
long to a remote antiquity . Golden denarii were first coined at 
Rome in 207 s.c., and the oldest Indian pieces corresponding 
in weight to the Roman gold denarius^ wbich are known are 
those of the Indo-Scythian kings, (t) who reigned in India 
from the middle of the first century b.c. It is, therefore, 
impossible to allot to Sanskrit authors, who mention 
golden dindras, and accurately define their value, an earlier 
date than the first century a,d., and, it is not improbable, 
that that limit is fixed rather too high than too low. If, then, 
the verse of Brihaspati, quoted by Nandapandita, is nob 
a later interpolation, the Smriti called after him cannot be 
older than sixteen or seventeen hundred years. 

The same remark applies to the lost metrical Smriti of 
Kfityayana, from which Nandapandita quotes (/oc. cit.), 
also a verse, defining the value of the dinara and 
to the fragment of Nurada which treats of civil and 
criminal law. With respect to the latter work, it must, 
however, be noted that the vulgata, which has been trans- 
lated by Professor J. Jolly, (c) does not contain the verse 
giving the definition of the term dinara, while another recen- 
sion of the same work which is accompanied by the commen- 
tary of Asahaya, re-arranged by one Kalyanabhatta, has it.(d) 


(а) See, e Max. Miiller, Hist. Anc. Sansk Lit , p. 245. 

(б) E. Thomas, Jainism, p 71, seqq. 

(c) The Institutes of N&rada, translated by J. Jolly. London, 
Triibner, 1876. 

(d) Sacred Books VII., p. XXV., and Report on Sansk. MSS. for 

1874-75. 
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Asah&ya is one of the oldest and most esteemed writers on 
civil law, whose name is quoted in several of the older 
Nibandhas and commentaries. In BS.lambhatWs common-^ 
tary on Mitakshara I., 7, 13, where the opinion of Asahdya, 
Medhatithi and others is contrasted with the view of 
Bh3.ruchi, it is stated that Asahfiya, literally ^ the Peerless,^ 
is an epithet of Medhatithi. Colebrooke, however, doubts 
the correctness of Balambhatta^s statement, because he 
found the word Asahaya used as a proper name in the 
Vivadaratnakara. His doubts are confirmed by the cir- 
cumstance that in other digests, too, (a) Asahfiya is mentioned 
as an individual writer, and that Kalyanabhatta says 
nothing about the identity of Asahaya and Medhatithi, 
but evidently takes the former for a separate individual. As 
in the passage of the Mitakshara, quoted above, Asahaya 
stands before Medhatithi, and as it is the custom of Sanskrit 
writers in quoting the opinions of others to name the oldest 
and most esteemed author first, it may be inferred that 
Asahliya preceded Medhatithi, who probably wrote in the 
8th or 9th century a.d. Under these circumstances it must 
be conceded that the version of Narada^s Institutes accom- 
panied by Asahaya’s commentary has greater weight than 
the vidgata and that the definition of the term dinara 
belongs to the original. Hence it would appear that the 
Narada Smriti cannot lay claim to any greater antiquity than 
the first or second century a.d. On the other hand, the 
discovery that as ancient an author as Asahaya composed 
a commentary on the work, gives support to the view of 
Professor Jolly (&) that the Narada Smriti is not later than 
the fourth or fifth century of our era. To the same con- 
clusion points also the circumstance that the prose intro- 
duction, prefixed to the culgata of the Narada* Smriti, (c) 
which gives a clearly erroneous and mythical account of 
the origin of the work, belongs to the commentary of 

(a) e g, in Varadardja’s Yyavahiraiuruaya, p. o8 (Burnell). 

(^) Institutes of N&rada, p. mX. 

(c) Ibidem, pp. 1-3, 
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Asahaya. The tradition, given there, asserts that the 
Nfirada Sroriti is a recast of Sumati^s abridgment of the 
original Mann Smriti. But a comparison of the doctrines 
of Narada with those of Mann shows that the connection be- 
tween the two authors is not very close. They differ on most 
essential points, such as the titles or heads of the civil and 
criminal law, the number and manner of the ordeals, the 
permissibility of the Niyoga, and the remarriage of widows, the 
origin of property, the kinds of slavery, and so forth.(a) Now 
if Asahaya’s erroneous statement regarding the origin of the 
Narada Smriti is not a deliberate fabrication, its existence 
can be accounted for only by the assumption that between his 
own times and those of the real author of the Narada Smriti so 
long a period had elapsed that the true origin of the latter 
work had been forgotten. With respect to the latter point it 
may be mentioned that hitherto it has not been possible to de- 
termine the Vedic school to which the Narada Smriti belongs. 

Among the lost metrical Smritis, that ascribed to Laugakshi, 
was possibly based on the Kathaka Dharmasutra. For, accord- 
ing to the tradition oftheKasmirians, Laugakshi was the name 
of the author who composed the Sfttras of the Katha school. 

The Smritis which may be placed under the second head, 
that of secondary redactions of metrical Dharmasastras, may 
bo subdivided into extracts and enlarged versions. Of the 
first kind are the various Smritis which at present go under 
the names of Ahgiras, Atri Daksha, Devala, Prajapati, Yama, 
Likhita, Vy%hrapada, Vyasa, Saiikha, Sahkha-Likhita and 
Vriddha Satatapa. All these works are very small and of 
small importance. That they are really extracts from, or 
modern versions of more extensive treatises, and not simply 
forgeries, ,as has been supposed, seems to follow from the 
fact that some of the verses quoted by the older commen- 
tators, such as Vijndnesvara, from the works of Ahgiras 
and so forth, are actually found in them. On the other hand, 
it is clear that they cannot be the original ancient works, 


(a) Ibidem, pp. XllI-XVlII. 
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which Vijaanesvara and other old Nibandhak^ras knew, 
because many verses quoted from the latter are not 
traceable in them. In the case of the Vriddha SatS.tapa- 
smriti, the author himself states in the beginning (si. 1) that 
he gives only so much of the ancient work ^ as is required to 
understand its meaning/ To the second sub-division, that 
of the enlarged metrical Smritis, belongs the so-called Brihat 
Parasara. It is expressly stated that the book was composed 
or proclaimed by Suvrata (Suvrataprokta Samhiia). Though 
it is divided, like the original Parasara, into twelve chapters, 
it contains 3,300 slokas against the 581 or 592 of the older book. 

To the third class, that of the more recent compilations 
in verse which are not based on any particular old works 
belong, besides the Kokila, Saptarshi, Chaturvimsati and 
similar Smritis, mentioned above, the existing Lohita 
Smritis, and perhaps that ascribed to Kapila. The author 
of the Lohita Smriti states in the last verse of his book "that 
Lohita having extracted the quintessence from the S^stras, 
has proclaimed this work for the welfare of mankind 

The fourth division, that of the versified GrihyasiUras, 
includes the two Asvalayanas, the so-called Brihat Saunaka, 
or Saunakiya Karika, and the fragments of Sakala and San- 
khayana. Both the Asvalayana Dharmasastras are simply 
metrical paraphrases of the Asvalayana Grihyasutra, and the 
Brihat Asval&yana is distinguished only by the peculiarity 
that it contains the same matter twice, for the sake of the 
slow-minded,'^ together with some verses on Rajaniti, or 
'polity.^ The Brihat Saunaka is particularly interesting 
not only because it seems to be the last remnant of the 
Smarta writings of that famous teacher of the Rigveda, but 
also because it apparently has been remodelled ]jy a Vaish- 
nava of the sect of R&manuja, and affords another instance 
of the activity which the Vaishnavas displayed in turning 
ancient writings to their account. A detailed notice of this 
work will be found in a paper laid before the Asiatic Society 
of Bengal in September 1866, It is characteristic of the 



62 


AUTHORITIES ON WRITTEN LAW. 


negligence and want of critical discernment shown by Hindd 
writers, that Nilakanthain the Vy a vah&ra May ukha treats the 
Brihat Saunaka as a genuine production of the old Ach^rya. 

The fifth class, or that containing the forgeries, is unfor- 
tunately of not small extent. The Vaishnavas seem to have 
been most unscrupulous in using old names in order to give 
weight to their doctrines. They have produced the Brihat 
H&rita, two Vasishtha Smritis, a Sundilya and the Laghu 
Vishnu. These books represent various shades of the 
' Vaishnava creed. Some are extremely violent in their dia- 
tribes against other sects, and teach practices and doctrines 
which would have astonished the ancient Rishis whose names 
they appropriated, while others are more moderate and con- 
form more to the Smarta practices. The most extreme are 
the Brihat Harita and the third Vasishtha of our list. There 
is only one work which may be safely called a Saiva forgery, 
the second Gautama of the list. It is distinguished from 
the common Smarta works only by occasionally inculcating 
the worship and pre-eminence of Siva. The rites prescribed 
are what one at the present day would call Smarta. Besides 
these, some other small works belong to this class, among 
which the second Apastamba and the second Usanas may 
be named. Their rules do not show any particular sectarian 
tendencies. It will, however, be proper to call them forgeries, 
because they bear the names of ancient teachers, though they 
apparently have nothing to do with the authentic writings of 
these persons. On the other hand, it must for the present 
remain undecided whether the commonplace Sastras attri- 
buted to Visvamitra and Bharadvaja are modern fabrications, 
or versifications of older Siitras. In the case of Bharadvaja 
there is some foundation for the latter opinion, as a great 
portion of ihe Sutras of a Bharadvaja school, which belongs 
to the Black Yajurveda, is still in existence. 

In concluding this sketch of the Smriti literature, it ought 
to be remarked that the opinions advanced with respect to its 
origin and development are supported by the analogies of 
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other branches of Hind ft literature. The older portions of the 
Upanishads, or the philosophical portions of the Vedas which 
inculcate the ^road of knowledge/ either still form part of the 
collections of texts or Sakhfts studied by the various Vedic 
schools^ or can be shown to have belonged to such collections. 
Thus the Aitareya and Kaushitaki Upanishads are incorpo- 
rated in the Sakhfts of the Rigveda which bear these names. 
The Taittiriya, the Vftrunl and other Upanishads still form 
part of the Taittiriya Sftkha, the Maitrayani of the Maitrftyana 
Sakhft, the Bribadaranyaka of the Madhyandina and Kanva 
Sakhfts of the White Yajurveda. Again^ the names and 
contents of such works as the Bashkala and Jabala Upani- 
shads show that they belonged to extinct Sakhfts of the 
Rig and Samavcdas. Next we have the Upanishads which 
have been recast by the adherents of the fourth Veda^ the 
Atharvanas, further Upanishads which, though counted as 
parts of the Atharvaveda, proceed apparently from ad- 
herents of the philosophical schools, and lastly, the fabrica- 
tions of sectarians, Vaishnavas, Saivas, Ganapatas and so 
forth. While the first classes of Upanishads are writ- 
ten in archaic Sanskrit prose, or in prose mixed with 
verse, the later works show the common Sanskrit, and 
many of them are in verse. In some instances the con- 
nection between the prose and the metrical treatises can be 
clearly traced. In all this the analogy to the Smriti litera- 
ture is obvious, and in the case of the Upanishads, too, the 
truth of our fundamental position is apparent, viz., that the 
fountain of intellectual life in India and of Sanskrit literature 
is to be found in the Brahminical schools which studied 
the various branches of the Vedas. Even in the case of 
grammar, of astrology and astronomy, the correctness of this 
principle might be demonstrated, though not with equal 
certainty, because the oldest works in those branches of 
science are lost, or at all events have not yet been recovered. 

The bearing of our view regarding the history of the 
Smritis, on their interpretation, and on the estimation in 
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which they must be held, is obvious. The older still existing 
Smritis, and the originals of the rest, are not codes, but 
simply manuals for the instruction of the students of the 
Charanas or Vedic schools. Hence it is not to be expected 
that each of these works should treat its subjects in all its 
details. It was enough to give certain general principles, 
and those details only which appeared particularly interest- 
ing and important. It is, therefore, inappropriate to call 
the Smritis codes of law,^^ and unreasonable to charge ^ 
their authors with a want of precision of discrimination 
between moral and legal maxims, &c.(a) Such strictures 


(a) In the ancient societies in their earlier stages there was no such 
thing as systematic legislation on a utilitarian basis. The civic or 
national consciousness was developed under the influence mainly of 
religious conceptions, and all that belonged either to the State in its 
relation to individuals or to the mutual rights and duties of mem- 
bers of the community was wrought out under this sacred control. 
The ethical and the social laws spring forth as offshoots from the 
relations of mortal men to supernatural beings, to their own ances- 
tors, and to their families united to them in close ties of religious 
interdependence. The ceremonial law seeking to propitiate beings, 
whose nature may be variously conceived, acquires the intricacy of a 
purely artificial system, and its interpreters are invested with a 
sacred character on account of their association with awful thoughts, 
and their exclusive command of potent formulas. The priesthood 
shared — and could not but share — ^the chief emotions of the people, but 
they moulded these into forms consonant to their own ruling notions, 
by connecting every phase of moral or legal change with some 
doctrine or some phrase regarded as of divine authority. As inven- 
tiveness and constructive faculty were set to work by the prompting 
of new needs in altered circumstances, the expression of the result, 
whether wholly original or partly borrowed, was grafted on to the 
existing system, and if it corresponded to any permanent want or 
form of m^ral energy it was preserved by frequent recitation ; and as in 
India the people, owing perhaps to physical conditions, were much less 
stirred to distinctly civic activity than in Greece or Rome, the purely 
religious element in their body of thought has maintained its early 
predominance down even to modern times. The source and the 
sanction of the " municipal ” being thus in the religious law, it was 
natural that a severe discrimination of the one from the other should 
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would only be justified if the Smritis were really codes^^ 
intended from the first to settle the law between man and 
man. At the same time it will appear that the statement of 
the modern Nibandhakaras and commentators that the various 
Smritis are intended to supplement each other is, at least 
to a certain extent, correct. As none of the Smritis is com- 
plete in itself, it is, of course, natural that the lawyer should, 
if one fails, resort to the others which, on the whole, are 
written in a kindred spirit. It would, however, be unwise 

not be attempted. In the Mosaic law, as in the Hindu law, we find 
sacrificial ceremonies, family relations, the conditions of property, 
criminal laws, and legal procedure all put pretty much on the same 
level and all in some degree intermingled because all regarded mainly 
from the same stand-point of cheir supernatural origin. Thus viewed, 
many parts of the law have a certain harmony with one another' 
which, from our modern stand-point, seem incongruous, otiose, or 
unmeaning. Amongst the Greeks and Eomans, as amongst the 
Hindus, the laws being regarded as of divine origin, were committed 
to the memory and the care of the priestly class. This class furnished 
the only jurists, and when laws were reduced to writing, their 
proper repositories were the temples of the gods. A council of 
priests, as of Levites or of Brahmans, could alone pronounce on the 
most important questions of the civil law, or give the requisite 
assent to some proposed deviation from established use and wont. 
It seems that in the early period the Greek laws were mostly, if not 
wholly, rhythmical.* The same form of the Eoman laws is suggested 
by the word “ Oarmina,” commonly applied to them. They were 
special to the Greeks and to the Eomans as the Brahmaniclaw is special 
to Hindus. Eights as existing beyond the pale of the religious con- 
nexion are hardly recognized except by a faint analogy. The Smritis 
therefore and the mental evolution which they embody may be 
regarded as a most natural product of the human mind at a particular 
stage of growth. An economical, or purely political aim not having 
been admitted except as subordinate, the conduct of men was not 
prescribed by reference to it as distinguished from the religious aim. 
The rhythmical form of the precepts has its analogue even in the 
English law, many rules of which and even the statutes were in early 
times converted into verso, as a convenient means of committing 
them to memory. 

— — — 0 — 

* Wachsmuth Hist. Ant. of Gr., Ch. V. § 39. 
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to use them indiscriminately, since they contain also a great 
many contradictory or conflicting statements. It will bo 
necessary to examine in each case, whether the Smriti from 
which supplementary information is to be derived, agrees in 
its principles on the point in question with the book which 
serves as the fundamental authority. For in the latter case 
only will it be possible to use the additional information. A 
considerable caution in the use of unknown texts, said to 
belong to Dharmasastras, regarding which we possess no full 
information, is also advisable on account of tho great number 
of forgeries and recasts of ancient works which exist at the 
present day. A full enquiry into the authenticity of such 
texts is very necessary. 

11. The Vedaf ^. — The fountain-head of tho whole law is, 
according to the Hindus, the Veda, or Sruti. By the latter 
term they understand the four Vedas, tho Rik, Yajus, Saman 
and Atharvan in all their numerous Sakhfis or recensions, all 
of which they believe to be eternal and inspired. Each Veda 
consists of two chief portions, the Mantras and the Brah- 
manas. The former are passages in prose and verse which 
are recited or sung by the priests at the great sacrifices ; 
the latter contain chiefly rules for tho performance of the 
sacrifices and theological speculations on their symbolical 
meaning and their results, as well as, in the Aranyaka 
portion, discussions of philosophical problems. As may be 
expected, the Vedas include no continuous treatises on 
Dharma, but, incidentally, a good many statements of facts 
connected with all sections of the law are found. The 
authors of the Dharmasutras frequently cite such passages as 
their authorities. But it is a remarkable fact that they by no 
meansa^ree regarding their applicability, (h) Forthepracti- 
cal lawyer of the present day the Veda has little importance 
as a source of the law. But a careful investigation of the 
state of the law, as it Vas in the Vedic age, will no doubt 
yield important results for the history of the Hindil law. 


[h) Sacred Books IL, p. XX. 
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THE LAW OF INHERITANCE. 

General View of the Hindu Lafo of InheritanaSy according 
to the authorities current in the Bombay Presidency , 

§ 1. —DEFINITION OP THE LAW OF INHERITANCE. 

The Law of Inheritance comprises the rides according to which 
property y on the civil or natural death <f the owner, devolves 
upon other persons, solely on account of their relation to the 
former owner. 

Remarks. 

The title o£ the Hindu Law under which the law of inherit- 
ance falls is the Dayavibhaga, i,e,, according to the usual 
translation, the division of inheritance/' D^ya, lit, a 
^portion,' is defined by Vijnanesvara as Hhe wealth (pro- 
perty) which becomes the property of another solely {a) by 
reason of his relation to the owner,' and vibhaga, lit, 
^ division / as ^ the adjustment of divers rights regarding the 
whole by distributing them on particular portions of the 
aggregate.' (6) 

It thus appears that the Dayavibhaga includes not only the 
law of inheritance, but the rules for the division of any 
estate, in which several persons have vested rights, arising 
out of their relation to the owner. Actuall}^ however, the 
contents of the chapter called Dayavibhaga are still more 
miscellaneous, as the Hindu lawyers were obliged to intro- 
duce into it discussions on the nature and the vartous kinds 
of property, on account of the want of a separate title for 
these matters in the system of the Smritis. 


{a) Colebrookc, Mit. Chapter I., See. I., para. 2. 
(b) Ihid.y para. 1. Sec Book II , Introduction. 

8 H 
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The civil death of a person results from his entering 
a religious order, or being expelled from his caste by means 
of the ceremony called Ghatasphota, the smashing of the 
waterpot. (a) 

The relation or connection (sambandha) which gives to 
a person a right to inherit another’s property, may be of 
six kinds : — 

a. Blood relationship. 

i. The relation of adoptee to the adopter and his family. 

c. Connexion by marriage. 

d. Spiritual connexion. 

e* Co-membership of a community or association. 

/. Relationship of a ruler to his subjects. 

§ 2.— SUBDIVISIONS OF THE LAW OF 
INHERITANCE. 

The Law of Inheritance may he arranged^ according to the 

^natural or legal status of the person by whom the property 

is left, under the following heads ; — 

I. Rules regaeding the Succession to a Male. 

A, To a householder (grihastha) who is a member of an 
undivided family {avibhakta), 

B, To a temporary student {upakurvdna brahmachdiin), 
to a separated householder {vibhakta grihastha), and to a 
united householder in respect of his separate property, 

(7. To a reunited coparcener {samsrishtin). 


(a) The Viramitrodaya,/. 221, p. 2,1 7, states expressly that persons 
who are onfy patita may inherit on performing the penance pi’escribed 
to them, and it is said, /. 222, p. 1, 1. 10, that the person solemnly 
expelled docs not inherit. Bhalchandra Sastri, in Steele’s Law of 
Castes, p. 65, says that a member of a family who has lost caste, is to 
receive his share after expiation, notwithstanding an intermediate 
partition. r 
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D. To a professed student {naishtliiJca hrahmacharin) and 
to an ascetic (Yati or Sannyasin). 

II. Rules regarding the Succession to Females. 

A. To inimarried females, 

J5. To married females having issue, 

C, To rMldless married females. 

III. Rules regarding Persons excluded prom Inheritance. 

Deus facit heredem/’ says Glanville : that is^ heirship 
properly so called arises only from natural relation. In the 
Tagore case, Willes, J., says, ^^Inheritance does not depend 
upon the will of the individual ; transfer does. Inheritance 
is a rule laid down (or in the case of custom recognised) 
by the State, not merely for the benefit of individuals, but 
for reasons of public policy.^^ (a) 

Under the Roman Law inheritance was a devolution of the 
property and rights, with the obligations and duties of a 
deceased as an indivisible aggregate on the heir designated 
by the law or appointed by will. The heir might be bound 
to carry out bequests and discharge debts as directed, but 
the defining characteristic was that he essentially continued, 
for legal purposes, the persona of the deceased. The 
sacra were not conceived as divisible, nor consequently 
was the familia which sustained them. Thus it was said 
Nemo pro parte testatus, pro parte intestatus decedere 
potest. Under the Hindft Law also the heir or the 
group of heirs (wills not being contemplated), who in 
the undivided family take a succession, continue the 
person with which they have already been identified. (6) 
One joint owner of the common property having been 
removed, the others take it as an undivided aggregate, 
capable of partition, but subject to a primary obligation 
in favour of the family sacra (c) and of creditors of a father 

(o) L. R. S. 1. A., at p. 64. 

(&) See Viramit. Trans, p. 2. 

(c) Viramit. 'ft-ans. pages 133, 256. 
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whose claims have not arisen from transactions of an obviously 
profligate character, tending to defraud the manes and the 
children bound to sacrifice to the manes of past ancestors. It 
is in accordance with this theory that Vijilanesvara construes 
the text on the origin of property (Mitakshara ch. I., sec. I, 
para. 13). Inheritance^^ as a source of property he conceives 
as pointing to a continuation of the legal person by the un- 
obstructed heir as joint owner. Partition’^ ho refers to the 
case of property descending to obstructed heir as collaterals 
taking necessarily according to distinct and 8^‘veral shares, 
on rights arising to each severally at the owner’s death. So 
too at chap, I,, sec. I., para. 3, he carefully distinguishes 
between the cases of sons^ whose the )>atrimony hecomett 
immediately and indefeasibly on their birth, and of parents, 
&c., on whom the estate devolnet^ only on the death of the 
owner, and who meanwhile have not like sons a share in the 
ownership, only an expectancy which may bo defeated by 
the act of the owner unembarrassed by a joint ownership of 
sons or grandsons, (a) 

The Teutonic laws preferring males to females divided the 
allodial holding equally. They distinguished inherited pro- 
perty from acquisitions and moveables from immoveables : 
the inheritance under them might pass by different rules to 
several successors. Then came the right of primogeniture 
and the other extensive modifications induced by the Feudal 
system. The historical development of the English, having 
been so widely different from that of the HindA Law of 
Inheritance, great caution ought to be exercised in apply- 
ing any analogy derived from the former to the solution 
of questions arising under the latter. The language 
of Willes, J., in Jutteyulromohim Tagore v. Ganendromoliun 
Tagore (Jjf rests on a principle of general application. He 
says : ‘‘ The questions presented by this case must be 


(a) Comp. Viramit Chap. L, p. 54, Trarisl. p. 39. 

(b) L. B. S. I. A. at p. 64. « 
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dealt with and decided according to the Hindfl law pre- 
vailing in Bengal, to which alone the property in ques- 
tion is subject. Little or no assistance can be derived 
from English rules or authorities touching the transfer of 
property or the right of inheritance or succession thereto. 
Various complicated rules which have been established in 
England are wholly inapplicable to the Hindfl system, in 
which property, whether moveable or immoveable, is, in 
general, subject to the same rule of gift or will, and to the 
same course of inheritance. The law of England, in the 
absence of custom, adopts the law of primogeniture as to 
inheritable freeholds, and a distribution among the nearest of 
kin as to personalty, a distinction not known in Hindil law. 
The only trace of religion in the history of the law of suc- 
cession in England is the trust (without any beneficial 
interest) formerly reposed in the Church to administer per- 
sonal property : Dyhe v. Wal forth [a] In the Hindu law of 
inheritance, on the contrary, the heir or heirs are selected 
who are most capable of exercising those religious rites 
which are considered to be beneficial to the deceased. 

Ecsting on this, ho says : — the will contains a variety of 
limitations wdiich are void in law, as, for instance, the 
limitations in favour of persons unborn at the time of the 
death of the testator, and the limitations describing an 
inheritance in tail male which is a novel mode of inherit- 
ance inconsistent with the Hindu law.” (/>) But after 
rejecting these. His Lordship, from the principle that an 
owner may by contract bind himself to allow another the 
usufruct, deduces the consequence that a temporary posses- 
sion and enjoyment may be given by will, to be followed by 
other interests simultaneously constituted. Here he follows 
the English as distinguished from the Roman Lawt 

Special care should be taken not to build on particular ex- 
pressions in the English text books. In translating from 


(a) 5 Moore P. C., 4^4. 


{ b ) L. R. H. I, A. at p. 74. 
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the Sanskrit law-books the most nearly equivalent words 
have to be used to render those of the original, but this is in 
many cases an equivalence only for the particular pur- 
pose and in the context where the words occur. For 
drawing inferences the original must in cases of any 
nicety be referred to with as much care as the Greek or 
Hebrew text of the Bible for the support of a theological 
doctrine, or the Pandects for determining the true sense 
of a Roman law. 

The law of inheritance amongst the Hindus is regulated 
generally by the performance of funeral oblations'^ (a) in this 
sense that the duty of performing the obsequies and subse- 
quent rites being regarded as of paramount importance, the 
determination of the person on whom it devolves and the 
nature of the ceremonies to be celebrated settles incidentally 
who in sequence are entitled to the estate. The interest in 
it of the deceased is supposed not to be wholly extinguished, 
and as the possession of property is essential to an effectual 
sacrifice, the proper performer of the Sraddh is endowed 
with the means of performing it. A rigid regulation of the 
right to succession by funeral oblations is however peculiar 
to Bengal, having been adopted as a general principle by 
Jimfita Vahana. (b) In other parts (r) of India the criterion 
is admitted only partly, (f/) and the Mitakshara and the 
Mayflkha make the duty and the right collateral, meeting 
usually in the same person but not connected necessarily as 
cause and consequence. Consanguinity has greater influence, 
and may be looked on as the foundation on which the rules as to 
succession on the one hand and as to inheritance on the other 

(a) H. H. Wilson’s Works, Y., 11 Soorendronath Bny v. Musst. 
Seeramonee Burmoneah, 12 M. I A., atp. 96; Neelkisto Deb Biirmono 
V. Beerchunder Thakoor, Ibid, at p. 541. 

(h) Dayabh.,Cb. XL, Sec. VI. para. 29, 2. 

{c) Yiramit. p. 39 Col. Dig., B V, T. 420, Comm. 

(d) Ib. 14. 
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really rest. (a) Where there is a connexion of blood through 
males or females, there is, except in remote cases, a possibility 
of succession, A new connexion is established by marriage, 
and the family springing from this union is linked both to the 
father^s and less closely to the mother^s ancestors and their 
descendants. Except amongst those in whom there is really 
or by a fiction a sharing of identical blood, as derived from an 
identical source, there is no relationship giving rise to the ordi- 
nary rights of succession with which the law of inheritance is 
concerned, and the accompanying duties prescribed by the 
religious law. (b) 

The law of inheritance is divided by the Hindis, accord- 
ing to the nature of the rights of heirs, into unobstructed 
(apratibandha) succession, and succession liable to obstruc- 
tion (sapratibandha). Unobstructed succession comprises 
the rights of sons, sons^ sons, and their sons, to the inherit- 
ance of their fathers and ancestors, whether these were 
members of undivided or of divided families, and tho 
succession in an undivided family in general. Succession 
liable to obstruction is subdivided into succession — (1) to 
a male who dies without sons, sons^ sons, or great-grand- 
sons in tho male line, (2) to a reunited coparcener, (3) to 
an ascetic, and (4) to women. This arrangement of the 
subject-matter is necessary if, as is done by the Hindu 
lawyers, the laws of inheritance and of division are treated 
of under one title. But, as it is greatly wanting in clearness, 
especially in the first part, relating to unobstructed suc- 
cession, it seems advisable to desert it when the Law of 
Inheritance is treated of by itself. 

As the descent of property varies under the Hindfi law, 

chiefly according to the natural and the legal status of the 
— 

(a) How far this is carried in favour of females by Balambhatta may 
» be seen from the extracts given in tho Tagore Lectures, 18S0, Lee. X. 

(b) The succession of ouo spiritually related, as of a teaclier or 
pupil, may be ascribed to an imitative method of preserving religious 
ceremonies and the property dec^cated to them. The Brahmin com- 
munity and the king serve to complete the scheme. See below. 
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last possessor, it will be more convenient to divide the rules 
on this subject according to the latter principle. ^ Succes- 
sion’ should therefore be first divided into succession to 
males and to females. HindA males are divided according 
to their castes into Brahmins, Kshatriyas, Vaisyas, and 
Sfldras. (a) The members of the first three castes are divided 
according to the ‘ orders’ (asraraas) into BrahmachAiis, 

students/^ Grihasthas, householders/^ and Yatis or 
Sannyasls, ascetics.’^ The Brahmacharis again are of 
two kinds, paying or temporary students, Upakurvanas, or 
else Naishthikas, ^ professed students/ such as from the 
first renounce the world. Grihasthas, householders, also are 
of three kinds. They may be avibhakta, members of an 
undivided family, vibhakta, ^ separate,’ or saihsrislitin, ‘ re- 
united,^ and lastly the avibhakta or united householder may 
be separate, in some respects, Le,, he may hold property 
to which his coparceners have no right. 

It is, however, unnecessary to take into account all these 
several varieties of status. Under the present law, especially 
as amended by the Acts of the Government of India, caste 
has little importance for the descent of property. In one 
instance only, that of the illegitimate son of the SAdra, the 
old distinction holds good. Besides the separate 4)roperty (b) 
of the united h ousels older, the property of the Upakurvana 
Brahmachari, the cemporar}^ student, descends like that of 
the Vibhakta Grihastha, the divided householder, (c) The 
principles, at least, applicable to the succession to Naishthika 
Brahmacharis, professed students, are the same as in the case 

(a) SQdras are always considered Grihasthas, as the study of the 
Veda is forbidden to them. 

(b) ThQ^e are no particular rules regarding the descent of this kind 
of property. But the fact that it is exempted from the rules regarding 
the division of the property of united coparceners, shows that it must 
fall under the rules regarding the property of separate males. For the 
definition of such ‘ separate property’ (avibhajya), see Mit. Chap. I.i 
Sec. V. ; Vyav. May. Chap. IV., Sec.^VIl. ; and Book 11., Introduction. 

(c) See Mit. Chap. II., Sec. VIII., para. 3. 
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of Sanny&sJs. We obtain therefore for the succession to 
males four subdivisions : (1 ) the succession to the Avibhakta 
Grihastha, a householder of an undivided family ; (2) to 
the Upakurv^na Brahmachfiri, a temporary student, and to 
a Vibhakta Grihastha, a soparato householder ; (3) to a 
Sansrishtl Grihastha, a reunited householder ; (4) to San- 
nyasis or Yatis, ascetics, and to Naishthika Brahmach&ris, 
professed students. 

In the case of females, it is of importance whether they are 
unmarried or married, and whether, if married, they leave 
issue or not. The rules regarding the succession to their pro- 
perty may therefore be divided under three heads as above. 

§ 3 SUCCESSION TO THE PROPERTY OF AN 
AVIBHAKTA GRIHASTHA. 

(1) Sons, Sons^ Sons, and their Sons. — The property of a 
wale member of a united family, Avibhakta Griliasthco^ 

' descends, per stirpes, to his sons, soids sons, and son^s 
sorHs sons, ivho were united^ ivith the deceased at the time 
of his death. 

See Book I., Chapter L, Section I., Question 1. 

That under the law of the Mitakshara each son upon 
his birth takes a share equal to that of his father in ancestral 
immoveable estate is indisputable.^'((x) 

The ownership of the father and the son is the same in 
acquisitions made by the grandfather, whether of land, of a 
fixed income, or of moveables.” {b) 

The three descendants in the male line take the inherit- 
ance by virtue of the right which vests in them from their 
birth to the ancestral family estate, and to the immoveable 
property acquired by their father, grandfather, dr great- 
grandfather (apratibandha daya), and they represent these 

(a) P. C. in Siiraj JBnnsi Koer v. Sheo Prasad Sitigh, Li. R. 6 I. 
A. 88, 99. 

(^) Mitakshara, Chap. I., Sec. 5f para. 3 ; Viramitrodaya, Tr. p, 68. 
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persons in the undivided family, (a) The ultimate reason 
for their preference to other coparceners must be sought in 
the importance attached by the HindA to the continuation 
of his race, and to the regular and continuous presentation 
of the oblation to his manes (sr4ddha). (h) 


(a) Mit., Chap. I., Sec. 5, and Sec. 1, para. 3 ; Vyav. May. IV., 
Sec. 1, para. 3. 

(b) GaiuSjLib. II. § 55, points to the importance attached by the 
Romans in early times to the due performance of the sacra and 
the connexion of these with the inheritance. Compare the remarks 
at 11 B. H. C. R., 265.* 

In § 152, et sqq., Gains deals withheredes neccssarii, sui et neces- 
sarii, ant extranei. Of the “ sui ct necessarii ” he says § 157 : — “ Sed 
sui quidem heredes ideo appellantur, quia domestici heredes sunt, 
et vivo quoque parente, quodam modo domini existimantur.” 

Against these joint owners, “Nihil pro herede posse usucapi 
suis heredibus existcntibus, magis obtinuit.f This passage may per- 
haps indicate that the “ sui ” formed a fourth class.”J Sous apd 
daughters of the last proprietor or of his son were forced to take the 
inheritance with its burdens. They were thus “ necessarii’’ as well 
as“ sui.” 

The death of the son was necessary to bring in his childron§ and 
they must have been still within the potestas of the grandfather at 
his death. 

Paulus in the Digest describes the position of the son inheriting 
his own, “suus heres,” in a way very analogous to that found in 
the Hindd treatises. 

“ In suis herdibus ovidentius apparet continuationem domini eo 
rem perducere, ut nulla videatur hereditas f uisse, quasi olim hi domini 
essent, qui etiam vivo patre quodammodo domini existimantur, unde 
etiam filiusfamili cS appellatur sicut paterfamilias, sola nota hao 
adiecta, per quam distinguitur genitor ab eo qui genitus sit, itaque 
post mortem patris non hereditatem percipere videntur, sod magis 
liberam bonorum administrationem consequuntur, hac ex causa 
licet non'oint heredes instituti, domini sunt ; nec obstat, quod licet 
eos exheredaro, quod et occidere licebat.” 

♦ Bbdu Ndndji Utpdt v. Sundrdhdu 
t Cod. Lib. VII., 29 ; 2. 

I Tomkins and Lomon's Gaius, p, 341* 

§ G.*ius, Lib. 'll. §r^6. 
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Actual birth is necessary to the full constitution of 
right as son. The succession is not suspended for one not 
begotten, (a) See below Bk. II. Chap. I., Sec. 1, Q. 8, 
Eemark 2. 

The rule extending the apratibandha dS.ya to three 
descendants conforms to the views of Nilakantha, Balam- 
bhatta, Mitramisra^ and of the eastern lawyers. (6) 

The Mit&kshara nowhere mentions the right of the 
son^s son's son, and its commentator, Visvesvara, states, 
in the Madanaparijata, that the vested right to inherit 

In the Hindtl as in tlie Roman law the essential notion of what we 
call “ Inheritance” was that of a continuity of the “persona” and of 
the “ familia” over which headship was exercised, while in “ Partition’ ’ 
the central idea is that of a break of continuity, of a substitution of 
new relations and of new rights, individualized or differently aggre- 
gated, for the group out of which they have been formed ; and as a true 
union of the composite persona taking a family estate on the death 
of the former head implies, according to Hindh notions, a joint family 
united in domestic worship and in interests, we see how it is that the 
MitS,kshar4 chap I , sec 1, para. 13 says “ daya” is the unobstructed 
inheritance of the **sui hcredes” taking fully and jointly what 
was partly theirs before, while “ partition” intends “ heritage subject 
to obstruction.” In the latter case wholly new rights come into 
existence, the continuity is broken up ; and the several collateral 
heirs, supposing there are more than one, take several shares by 
means of a parcelling inconsistent with the mere replacement of one 
head by another, the family corporation still preserving its personal 
and proprietary^ identity, as in inheritance not subject to obstruction. 
It is in this sense and in this only that the Mitakshara* recognizes 
partition as a source of property ; the several rights of those entitled 
cannot in some cases bo made effectual without partition, though 
they come into existence simultaneously with the devolution of the 
estate; and thus they in a manner spring from the partition as a 
source of property, which the Smriti declares it may be, but which in 
ordinary cases Vijuanesvara says it is not. 

(a) Koylasnath Doss v Oyavionee Dossee, 0. W. R. for 1864, p. 314. 
Musstt. Qowra ChowdJimin v. Ghummun Ghowdhry, Ibid. 31i0. 

(&) See Yyav. Mayhkha Ch. IV. Sec. IV. ; Manu IX. 185 ; Col. Dig. 
B. v. T. 396, Comm. 


* Chap. I.; Sec. L, peihis. 3, 7, 8, 13, 17, and 18. 
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does not extend further than the grandson, (a) Among the 
authors of the Dharmasastras a like difference of opinion 
seems to have existed. But at present the right of the great- 
grandson may be considered to be established^ and the Sflstris 
assume that the word ^ son^ includes the son^s son’s son. 

Sons who have separated from their father and his family 
are passed over in favour of sons who have remained united 
with him, or were born after the separation. (6) 

This is an application of the principle that a joint and 
undivided succession of the descendants being taken as the 
general rule, those who have become exceptions to it, or 
who having been exceptions have since ceased to be so, are 
treated accordingly. Their rights of succession are, as 
to their mutual extent, their rights as they would be in a par- 
tition made immediately on the death of the propositus. This 
is brought out most clearly perhaps in the first Section of 
the DAya Krarnasangraha. It is in general rather assumed 
than propounded, as after providing for representation of sons 
by grandsons and great-grandsons, the discussions proceed 
on the basis of the deceased owner’s having held separately, 
without which there would bo no room for the several rules 
to operate, since in a partition on his death, the then joint 
owners with him would take the whole. Even a widow 
cannot claim an undivided property.” (a) And the widow 
comes first amongst the heirs on failure of male descendants. 
She and her daughter are entitled only to maintenance and 
residence (d) from the coparceners, (c) or successors to a 
separate owner. (/) 

(a) Madanaparijata, /. 228 p. 2, 1. 7 (of Dr. Biihlor’s MS.). In the 
Subodhini, however, commenting on Mitakshara Ch. I., S. 1, pi. 3, 
Visvesvara Bhatfca seems to recogiiizo a representation extending to 
the great-grandson, if not even farther. 

(b) Mit. Chap. I , Sec. 2, paras, 1 and 5 ; Vyav. May. Chap. IV., 
Sec. 4), paras. 16, 33, ss. 

(c) Eewan Pershad v. Musstt Radha Beebeej 4 M. I. A- 437. 

id) Parvati v. Klsansing, Bom. H. C. P. J. F. for 1882 p. 183. 

(e) Mankoonwur et al, v. Bliugoo et al.t 2 Borr. 162. 

(/) Ramaji Ruree v. Thukoo Baee fdhid. 497. 
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In Chaudhri Ujagar Singh v. Ohaudhri Pitam Singh {a) 
the Privy Council say of a father whose son was a plaintiff 
on the ground that by an imposition the father had been allot- 
ted but a quarter instead of a half of an estate, supposing 
that he was so imposed upon, and that there was some right 
in him to procure an alteration of the grant, that is not 
such an interest as a son would by his birth acquire a share 
in. Whatever the nature of the right might be — whether 
it conld be enforced by a suit or by a representation to the 
Government — it does not come within the rule of the Mitak- 
sharS. law, which gives a son, upon his birth, a share in the 
ancestral estate of his father.^^ Regarded as a bounty, the 
property could not be recovered by a suit, but if there was 
a right iu the father to property enforceable by suit that 
right would not indeed be shared by the son except subordi- 
nately, the property not being ancestral, but it would bo 
inherited by him on his father^s death. The property 
recovered by one of several sons would be subject to the rules 
of Book II. Introd. § 5 .4, 

The ancient HindA law presents many traces of a once 
subsisting law of primogeniture in this sense that on the 
father’s death the eldest son succeeding as the paterfamilias, 
exercised the same or nearly the same functions of authority 
and protection as the previous head of the household, {h) 
This rule and the rule of absolute dependence of the 
junior members was gradually superseded by the present 


(а) L. R. 8 I. A. at p. 196. 

(б) Manu Chap. IX. 106 ; Ndrada Ft. I. Chap. III. 2, 36, 39. The 
preference given by several texts to the first boru, combined with the 
principle of representation, may in the case of an impartible estate 
form a ground for preferring the son of a deceased first- bbrn son as 
heir before his uncle, the former owner’s eldest surviving son.’* Other 


* See Manu Chap. IX. 124, 125 ; the Ramdyana quoted Col. Dig. B. II, 
Chap. IV. T, 15, Com. ; Ait. Brahm, IV. 26, VII. 17, 18 quoted Tagore Lee. 
1880, Lee. V. ; Ramalalcshmi SivaHaritha, 14 M. L A., at p. 591. 
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law of equal joint succession of all the sons standing in a like 
legal relation apart from priority of birth. The nature of 

texts in some degree favour the son of the first married wife, though later 
born, in competition with the earlier born son of a second or third 
wife* * * § ; yet this may have originally rested on the taking of wives in 
the order of the classes.f Eecourse must be had in practice to the 
custom of the family for a rule which cannot be gathered with 
absolute certainty from the texts. J At Madras it has been held 
that a junior brother, allowed by the others to take an impartible 
joint estate, transmitted it to his own descendants, the other members 
being entitled only to subsistence, but that on the extinction of his 
line an heir was to be sought in the descendants of the eldest of 
the original group of brothers. The rule of precedence by 
seniority of outgrowth from the parent stem and by representation 
was thought to apply to an estate which, though impartible, had all 
along been joint family property, and this though the eldest brother 
was apparently dead when the fourth one took the estate. § In the 
Tipperah case|| the Judicial Committee had ruled that the 
nearest in blood to the last holder was his heir, not the senior 
member of the whole group of agnates. This the Madras High Court 
thought inconsistent with the statement in the Shivaganga caso,^ 
that the succession to a raj is governed by ‘‘ the general Hindfi Law 
prevalent in thati part of India, with such qualifications only as flow 
from the impartible character of the subject,’^ such character being 
consistent with a continued joint ownership, survivorship, and 
precedence by seniority of origin in the group ; but it would seem 
that the J udicial Committee did think a rule of survivorship and of 
latent rights to succession of collaterals was excluded by the impar- 
tibility of the estate and the singular succession to it.** The view 
of the Madras High Court is indeed expressly rejected; as it had 
been by the High Court at Calcutta. The Madras decision therefore, 
however well reasoned, cannot be regarded as a safe precedent. 

* Manu Chap. IX. 123, Col. Dig. B. IV. T. 61 and Com. 

t Manu Chap. IX. 132, and Kulluka ad loc. ; Manu III. 4, 12, 13. 

X Ramalakshmi Ammal v. Sivamntha Ferumaly 14 M. I. A.. 670. NeeU 
kisto Deb B^nnono v. Beerchunder Thakoory 12 M. I. A. 523. 

§ Naraganti Achammagdru v. Venhatachadapati NayanivdrUy I, L. R. 4 
Mad. 250. 

(I Neelkisto Deb Burmono v. Beerchunder Thakoory 12 M. I. A. 623. 

^ Katama Natchiar v. The Rdjdh of SJmagangay 9 M. I. A. at p. 698. 

See Neelkisto Deb Burmono v. Beerchunder Thakoory 12 M. 1. A. at 
pp. 640, 641. f 
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the transition may be gathered from the authorities referred 
to below, (a) See also § B (1). 

§ S A, (2) Adopted Sons. — On failure of legitimate issue of 
the bodyj adopted sons inherit. If sons be bom to the 
adopter after he has adopted a son, the latter inherits a 
fourth share. 

Examples. 

1. k, 0 form a united family. A adopts A^ On A^s 
decease, A^ or his descendant A® or A* takes A*s share. 

2. A, B, C form a united family. A has a legitimate 
son, A^ The latter adopts a son, k^. If A^ survives A^ 
and A, he inherits A^s share. The same would be the case 
if A^ were a legitimate son of the body of A*, and adopted 
A^, and the latter survived A'^, A^, and A. 

3. A, B, 0 form a united family. A adopts A^, and a 
son, A% is born to him afterwards. On the death of A, A^ 
will inherit a fourth of a share, and A® the rest of A’s share. 

Authorities. 

Book I,, Chapter II., Sec. 2, Q. 1, 8, and 15; and 
Sec. 4, Q. 2. 


There are no special authorities mentioning the right of 
the adopted son of a son or grandson to inherit his adoptive 
grandfather^s or great-grandfather^s shares. But it may be 
inferred from the maxim that a person adopted occupies in 
every respect the position of a son of the body of the adopter. 
See Synopsis of the H. L. of Adopt., Head Fourth, Stokes's 
H. Law Books, p. 668. 


(a) Mit. Chap. I., Sec. I., para. 24, Chap. I., Sec. II., para. 6. ; Yyav. 
May. Chap. lY., Sec. I., paras. 4-10; Apast. II. YI. ; 10, 14.; Gant. Chap. 
XXYIII., paras. 5-16. ; Manu Chap. IX. 105/, 112/; Yasishtha XYII.; 
N&rada Chap. XTII., paras. 4, 5, cited Coleb. Dig. Bk. Y. T. 32; 
Yishnu Chap. XYH. 1, 2. 
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§ 3 (3) Illegitimate Sons, Grandsons, and Great-Geand- 

aONS. — In the case of a Siidra, being an avibhakta, his 
sharey on failure of the three legitimate descendants^ is 
inherited by his illegitimate sons, grandsons, or greats 
grandsons. If legitimate descendants are living, the ille* 
gitimate inherit half a &hare* 

Authorities. 

Book 1.5 Chap. II., Sec. 1 , Q. 4; Sec. 85 Q. 1 ; Sec. 11, 
Q. 1, 2, 3 ; Vyav. May. Chap. IV., Sec. IV., para. 32 ; 
2 Strange H. L. 70. 


The expression ^‘half a share” must bo interpreted 
in accordance with the principles laid down by Vijn&nesvara, 
Mit. Chap. I., Sec. 7, para. 7, regarding the fourth of 
share which a daughter inherits. Consequently, if A leaves 
a legitimate son, A^ and an illegitimate son, A% A^s pro- 
perty is divided first into two portions, and A® receives one- 
half of such a portion, and A^ the rest, (a) 

In the passage of the Mitakshara referring to the 
rights of the illegitimate son, it is stated that the latter 
inherits the whole estate of his father only on failure of 
daughter's sons. But this can only refer to cases wherein 
the father is separated (vibhakta), as daughters^ sons do 
not inherit from a member of an undivided family. On the 
other hand, the text states that the illegitimate son inherits 
on failure of legitimate brothers. Here it must be assumed 
that the author omitted to mention the sons and grandsons 
of legitimate brothers, as these take their fathers^ and 
grandfathers^ place by the law of representation {see p. 65), 
and it wbuld be plainly anomalous that a daughter's son, 
but not a son^s son, should exclude the illegitimate son of the 
propositus. See further below, § 3 . 6 . (3). 


(a) This explanation is also expressly given in the Viramitrodaya. 
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§ 3 J. (4) Descindant op EMiaEANr Heie. — In the ease of 
coparceners who have emigrated^ the descendants in the 
male line within six degrees inherit , on return^ their fore^ 
father^ 8 share. 

Authobities. 

MayAkha, Chap. IV., Sec. 4, para. 24; so also the 
Viramitrodaya. 8ee the case of Moroji Vishvandth v. Ganesh 
Vithali 10 Bom. H. C. R. 444. 


No difference in the rule as to representation arises from 
the parcener’s residing abroad. Mere non-possession does 
not bar until the seventh from the common ancestor in a 
branch settled abroad ; but the failure at the same time of 
three intermediate links prevents a right from vesting in 
the fourth so as to be further transmissible as a ground for 
claiming a share from those who have meanwhile como into 
possession of the property. When they have resided in 
the same province, such a claim can be set up by the 
descendants as far as the fourth only from a common 
ancestor, who was sole owner of the property. See Coleb., 
Dig. B, V, T. 396 Comm. ; see however Book II. Intro- 
duction, § 4 D, and Index, Limitation. 

§ 3 A. (5) Coparceners op the Deceased. — The share of an 
undivided coparcener who leaves none of the ahovemen^ 
tioned descendants goes to his undivided coparceners. 

See Book I., Chap. I., Sec. 2 ; Chap. II., See. 10, Q. 5 ; and 
for Authorities, see Chap. I., Sec. 2, Q. 8. 


The MitAkshara (Chapter II., Sec. 1, p. 7 an3 20) and 
Vyav. May, state distinctly that the rule, as given above, 
holds good in the case of brothers, but not that it touches 
the case of more remote relations. The Sastris generally 
hold that the word '' brothers in the text in question is 

10 H 
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intended more remotely to include coparceners; in fact that 
it contains a ^^dikpradarsana/' or indication of the principle 
to be followed. There can be no doubt that they are right. 
For the law of representation secures also to remote rela- 
tions the succession to their coparcener’s share. Thus if A, 
B, 0, and their descendants B*, B^, and C^, live as a united 
family, and at the death of A, B^, and only are alive, 
these will be the sharers of A’s property, as they represent 
their grandfather and father respectively, and the latter, 
according to the authorities cited, would have inherited 
A’s share. 

The rule of survivorship in an undivided family was 
recognized by the Privy Council in Katama Natchiar v. 
Rajah of Shivaganga, (a) but in a subsequent case it has 
been made subordinate to that of nearness of kin to the 
late Eaja.(/^) In another casc(r) reference having been made 
in argument to Mit. Chap. II., S, 4, their Lordships seem 
{see Rep. p. 504) to have thought that the plaintiff, one of 
four brothers once co-existing as a united family, in claiming 
one-fourth only, instead of one-half, of a share in a joint 
estate, had made a needless concession to his nephews, 
who would be excluded by him and his brother from 
succession to a third brother their uncle deceased, but 
the Mitiikshara in the place referred to is treating of sepa- 
rate property. So too the Viramitrodaya, Tr. p. 194. In 
the same treatise, p. 72, it is laid down that a son dying 
is replaced by his son or sons in a united family with reference 
to uncles or cousins, each group taking their own father’s 
share. Vijufinesvara, Mit. Ch. 1., S. 5, insists on the equal 
rights of father and son to the ancestral estate; so also 
Vishnu, XVII., 17, quoted below; and by the exclusion 
of nephe^vs in favour of brothers, the case would frequently 
arise of a united family, in which the whole of the property 

(а) 9 M LA. 639. 

(б) See above p. 70. 

(c) Ramprasad Tewarry v. Shcockurn Dobs, 10 M. I, A. 490. 
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belonged to one noiember. The law of partition gives to the 
nephew the same right as his uncle, and requires that a 
division of the common property be deferred until the 
delivery of the pregnant widow of a deceased coparcener, (a) 
The case of Debi Parshad v. Thakur Dial {h) supports the 
views just stated. 

In a Bengal case (c) the Privy Council have held 
that even in an undivided family the uterine brother 
inherits, to the exclusion of the half-brother, his deceased 
brother's share. After proving in opposition to Srikara 
that while Y^jnavalkya^s text (II., 135, 136) in favour of 
brother^, inclades both those of the full blood and those 
of the half-blood, the subsequent texts, as to connexion 
by blood and by association, give equal rights to the 
reunited half-brother and the separated whole-brother. 
JimAta Vahana in the Day a Bh&ga quotes Yama to show 
that the rule applies only to divided immoveable property, 
since the undivided property appertains to all the brethren. 
This has apparently been understood by their Lordships as 
in the case of half-brothers, meaning only reunited brethren, 
so as to leave to the uterine brother a superiority in a family 
wherein no division has taken place ; but the true sense seems 
to be that the divided half-brother has no rights of inherit- 
ance, if a whole brother survive, until ho becomes re-asso- 
ciated, while the whole brother on account of his connexion 
by blood retains a right of inheritance in spite of separation. 
The half-brother is restored to a place by reunion, {d) 
The whole brother has not quite forfeited his place by 
division ; though in competition with another whole brother, 
unseparated or reunited, his single connexion does not avail 


(a) Mit4kshar& Chap. I., Sec. VI., pi. 11, 12 ; Chap. TI., Sec. I., 
pi. 30 ; Vishnu, Chap. XVII., Sloka 23 ; Ydjh. II., 120, 135. 
ih) In. L. R. 1 All. 105. 

(c) Sheo Soondary v. Pi/rtha Singh, L. R. 4, In. A. 147. 

(d) See Prankishen Paul Chowdry v. Matho(yi*amoh(m Paul Ohowdry, 
10 M. 1. A. 403 ; and Manu IX. 212. 
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against the double connexion of the latter ; and on his return, 
having a double connexion with his own whole brothers, he 
succeeds to them. 

However the case may be in Bengal, the Mifc^ksharA 
says of the application of the Slokas (Yajn. IL 134, 139) 
that partition had been premised (to the general text 
on succession)* and reunion will be subsequently considered/^ 
so that in Bombay no preferential inheritance of brothers 
in a united family can arise from the texts. It is the 
same in Vishnu, Chap. XVIL, Sut. 17. The joint property 
being traced back to tho single original owner the rights 
of partition amongst descendants, and of inheritance, so 
far as inheritance can subsist, are derived from tho same 
source ^er shVj)es without distinction of mothers, these being 
now all of equal caste, (a-) In NeeUdsto Deb v. Beerchunder 
Thalcur (h) title by survivorship is said to be a rule alternative 
to that founded on efficacy of oblations, and it is on this lat- 
ter that the decision of tho Calcutta High Courtis founded (c) 
which has been followed by the Privy Council in Sheo 
Soondarifs case. Tho Bengal case indeed admits a difference 
of doctrine under tho Mitakshara. (d) 

A grant to united brethren without discrimination of their 
shares constitutes a joint tenancy with the same consequences 
as in the case of a joint inheritance, {e) 

As to charges on tho inheritance, undivided property is 
not generally in the hands of survivors answerable for 
the separate debt of a coparcener deceased. (/) A son's 

(a) See Mit. Chap. II , Sec. 1, pi. 30; and Chap. I., Sec. 5, pi. 2; 
Y&jfi. II. 120, 121 ; Moro Vulivanaih v. Ganesh Vithal, 10 Bom. H. C. 
E. 444. 

(5) 12 M. I. A. 523. 

(c) See Jiajkisliore v. Govind Chundevy L. E. 1 Calc. 27. 

(d) Loc. cit. 

(e) Eadhabdi r. Nandrdo, I. L. E. 3 Bom. 151. * 

(/) Uddrdm Sitdrdm Y,Bdnu Pdnduji etal,, 11 Bom. H. 0. R. 76, 86. 
Qoor Ferehed v. Bheodint 4 N. W. P‘.‘R. 137. 
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obligation to pay his father^s debt depends on the nature of 
the debt, not on the nature of the property that he has 
inherited, (a) And the property, even where a son is liable, 
is not so hypothecated for the father’s debts as to prevent 
a clear title from passing to a purchaser from the son in 
good faith and for value, (h) Securities created by a father, 
unless they are of a profligate character, bind his sons as 
heirs, (c) The widows of deceased cosharers are entitled to 
maintenance and residence, {d) See below § 3 U (1). 

§3 2?.— HEIES TO THE SEPARATE GRIHASTHA, 
UPAKURVANA BRAHMACHARI, AND TO THE 
SEPARATE PROPERTY OP AN UNDIVIDED 
COPARCENER. 

The separated householder being father of a family be- 
comes the origin of a new line of succession within that 
family, (e) His sons are by their birth joint owners with him 
of the ancestral estate in his hands, but he has no other co- 
sharers in it, and in the absence of son or after separation 
from them he is free to dispose of it. ( / ) Should he fail to 


(a) Ibid, and Laljee Sahoy v. Fakeer Cliand, I. L. R. 6 Cal. 136, 

(Z>) Jamiyatrdm v. Farblmdds, 9 Bom. H. C. E. 116. 

(c) Girdkari v. Kanto Lall, L. E II. A. 321 ; Buraj Bunsee Kooer 
V. Sheo Frasdd, L. E. 6 I. A. 104 ; Jeiha Naik v. Venkta^ipd, I. L. R. 
6 Bom. at 21 ; Ponna][>pa v. Pap'puvdyyangar, I. L. E. 4 Ma. 1. 

{d) Mit. Ch. II., § 1, para. 7, ss. Yiram. p. 153 transl., Tdlemcmd 
Singh v. Rtikmina, I. L. R. 3 All. 353, referring to Qauri v. Chaudm* 
mani, I. L. E. 1 All. 262, and Mangala Behi v. Binanath Bose, 4 B. 
L. R. 72 0. 0. G. 

(e) See Bdjdh Rdm Ndrdin Singh v. Pertwin Singh, 20 0. W. R. 

189. 

(/) Bhikd V. Bhdna, 9 Harr. 446; Naroticm Jagjivan v. JTor- 
smdds Hdrikisandds, 3 Bom. H. C. E. 6 A. C. J. ; Baboo Beer Pertdb 
Sahee v. Maharajah Bajender Pertah SaJiee, 12 M. I. A. at p. 39; 
Tuljdrdm Morirji v. Mathwddds Daydrdm, Bom. H. C. P. J. for 1881 

p. 260. • 
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dispose of His estate, and die separated, his sons (a) take equal- 
ly, and failing sons, others take in the order following : — 

§ 3 JB. (1) Sons, Son^s Sons and Son^s Son^s Sons. — The 
three first descendants of a separate Grihastha in the male 
line inherit per stirpes. 

See Book I., Chap. II. , Secs. 1 and 4, and for Authori- 
ties, see above § 3 A (1). 


The householder, though unseparated generally, may have 
acquired property which ranks as his separate estate. The 
conditions of such an acquisition are discussed under the 
head of Partition. The succession to such property is 
governed generally by the same rules as if the acquisition 
had been wholly separate estate. When there has not been 
a general separation of interests, the presumption is in 
favour of acquisitions by the several members uniting with 
the joint estate, a presumption which has to be met 
ty evidence directly proving a separate -acquisition or 
from which it can be reasonably inferred. (6) But under 
circumstances the usual presumption will not be raised 
as ruled by the Judicial Committee in Musst. Bannoo v. 
Kasharam. (c) ^ 

Seniority in marriage of their mothers gives no advantage 
to the sons over their seniors in birth by another wife ; [d) 
and the wives being equal in class, seniority by birth 


(a) Mt Anunda KoonwurY.Khedoo Lai, 14 M. I. A. 412. (Mithila 
law agreeing here with that of the Mitfikshard.) 

(5) See Dhurm Das Vayidey v. Mussumat Shama Sundri Dehea, 
8 M. I. A.^29, 240; VedavalU v. Ndrdyan, I. L. E. 2 Mad. 19. 

PranMshen Paul Chowdhry v. Mothooramohun Paul Chowdi'y^ 10 M. 

I. A. 403. 

(c) Musst Bannoo v. Kasharam, 7th December 1877. 

(d) Ramalaksmi v. Shivanantha, M M. I, A. 570. 
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gives superiority of right, (a) where the property is im- 
partible. (b) See above p. 69. 

The widow of the late owner is entitled to residence in the 
family house ; (c) so in a united family it is the widow’s duty 
to reside in her late husband’s house under the care of his 
brother, (d) and she cannot bo deprived of this right by a 
sale of the house, (e) 

The widow has a right to an adequate maintenance* (/) 
out of the estate and in proportion to it. (g) She need not 
be maintained exactly as her husband would have maintained 
her;(/i) but she must be supported in the family, (i) She 
cannot be deprived of her right by an agreement taken from 
her by her husband and a gift of all his property to his sons, {j) 
A sum may be invested to produce the maintenance or other 


(a) Manu Chap. IX., paras. 122, 125. 

{h) Ib. and Bhnjangrdv v. Mdlojirdv, 5 Bom H. C, R. 161, A. C. 
J. ; Pedda Ramappa Nayanivam v. Bangari Sesliamma Nayanivaru, 
L. R.8L A. 1. 

The partition of lands in descent between all the sons, and failing 
them between the daughters, was the universal law of socage descents 
in England until comparatively late times ; nor was it peculiar to 
England being found in the lands of the roturiers of France as well 
as in other parts of Europe. Elton, Tennres of Kent, 41. There are 
frequent instances in Domesday of males bolding in coparcenory, or, 
as it is there expressed, in paragio. Ib. 58. 

(c) Prmikoonimr et al. v. Dookoonwar, 1 Borr. R, 404. 

(d) Kumla et al. v. Micneslianktir, 2 Borr. R. 746. 

(e) Mangala Del) I et al v. Dlnanatli Bose, 4 B. L. R. 72 O. C. J. 
Gauri v. Chandramani, I. L. R. 1 All. 262 ; Talcmand Singh v. 
Rukmina, I. L. R. 3 All. 353. See Book I., Ch. I., § 2, Q. 9. 

(/) Macn. Cons. Hindd Law, 60. 

{g) 2 Str. H. L. 290, 299 ; Sakvdrhdi v. Bhavdnji, 1 Bom. H. 0. 
R. at p. 198. ’* 

ill) Kalleepersaud Singh v. Kupoor Koonwaree, 4 C. W. R. 65. 

(i) See Bk. II. Introd. § 7 A ; M. Venkata Kristna et at v. M, 
Venhatarutnamah, Mad. S. D, A. R. for 1849, p. 6; Yiv4da Chinta- 
mani, p. 261. 

{j) Narhaddhdi v. Mahddev l^drdyant I. L. R. 6 Bom. 99. 
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arrangements made to secnre it. (a) Purcbasers from the 
successor are bound or not, as they have or have not notice 
of the widow^s claim according to Snmati Bhagavati Dasi 
V. Eanailal et aL;{b) a Bengal case, (c) As to the nature 
of the widow^s right as an indefeasible charge on the estate, 
opinions have differed, {d) In Lalcshman Itdmchandra v. 
Satyahhimahdi (e) it was held that notice was not conclusive 
against the purchaser of property held by a surviving 
coparcener subject to a widow^s claim. The subject Is in 
that case fully discussed. 

Even a concubine and her offspring are entitled to sup- 
port. See below. 

The son is bound to pay his father^s debts and even those 
of his grandfather. (/) The contracts and obligations of 
his father in connexion with the estate pass to the heir 


(a) Sakvdrhdi v. Bhavdnji, 1 Bom. H. C. R., at p. 198 ; Vranddvan^ 
dds V. Yaynundhdif 12 Bom. H. C. R. 229. 

(5) 8 B, L. R. 225 A. C. J.* 

(c) See Adhiranee Narain Coomary et al. v. Sliona Mallee Pat 
MaJiadai et ah, I. L. R. 1 Cal. 365 ; Baboo Guluch Chunder v. Banee 
Ohilla Dayee, 25 C. W, R. 100. See also IldmVil Thdkitreidds v^ 
Lakshmichand Miinirdm et al., 1 Bom. H. C. R. 71 App.; aud Jolmrra 
Bibee v. Sreegopcd Misser et al, T. L. R. 1 Cal. 470. 

(d) See Bdmchandra v Sdvitrihdi, 4 Bom. H. C. R. 73 A. 0. J. ; 
EeeralallY, Musst. Konsillah, 2 Agra R. 42 ; Musst. Lalllkuar v. Gavga 
Bishanet al., 7 N. W. P. R. 261 j Baijun JDoobey et al. v. Brij Bhookun 
Lall, L. R. 2 I. A. 279 ; Koomareo Debia v. Boy Luchmecput Singh 
et al., 23 C. W. R. 33 ; Adhiranee Narain Coomary et al. v. Shona 
Mallee Pat Mdhadai et aZ., 1. L. R. 1 Cal. 365; Mitakshara Ch. 1. Sec. 
VII. 1, 2; Sec. I. 27. 

(e) I. L. R. 1 Bom. 262 ; 2 Ib. 494 ; I. L. R. 2 Mad. 339. 

if) The obligation is made dependent on his taking property from 
the ancestor, and limited by its amount by Bombay Act YII. of 1866. 
A similar limitation is provided by the same Act in the case of family 
debts incurred daring the minority of a member afterwards sued 
for them. The protection extends to obligations incurred before a 
member attains 21 years of age. The general age of majority is now 
18. See Act IX. of 1875. • 
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taking it, except when improperly incurred, (a) The J udicial 
Committee indeed have laid down in the case of an estate 
expressly held not to have been self-acquired by a father that 
all the right and interest of the defendant in the zaminddri 
which descended to him from his father, became assets in his 
hands’’ liable for the debts due from his father/* (b) 

§ 3 B. (2) Adopted Sons. — An adopted son and his descendants 
inherit in the same manner as natural sons and their de- 
scendants. In cascj after an adoption has been made, of 
the adopter having a legitimate son of his body, the 
adopted son receives a fourth of a share* 

See Book I., Chap. II., Sec. 2, and Sec. 4, Q. 2, and 
for Authorities, see above § 3 A. (2) (3). 

If a widow adopts a son in her husband’s name, the 
adopted son immediately inherits the deceased’s property. 
See Book I., Chap. IL, Sec. 2, Q. 8, ss. 

Regarding the interpretation of the expression a fourth 
of a share,” see § 3 A. (3) page 72. 

Adopted sons of son’s sons, or son’s son’s sons, likewise, 
take the places of their adoptive fathers. See above, § 3 A. 
(2), page 71, 

§ 3 J5. (3) SftDRAs’ Illegitimate Sons. — On failure of legiti- 
mate sons of the body, son^s sons, or son^s sovls sons, the 
illegitimate son of a Sudra and his descendants in the male 
line inherit the ancestor's property. If legitimate children be 
living, the illegitimate son takes half a share. 


(а) See Narada Pt. I. Chap. HI., 2, 4, 18 ; Ponnappa PiUai v. 
Pap^uvdyyangdr, I. L. R. 4 Mad. 1. Gopdl Kristna Sdstri^Y. Ram- 
ayyangdr, I. L. R. 4 Mad. 236. As to the contract of tenancy see 
Venkateeh Ndrdyan Pai v. Krishndji Arjun, Bom. H. 0. Print. Judg. 
1875, p. 361; JBdldji Sitdrdm Ndiky. Bhikdji Soyare Prahhu, Bom. 
H. C. P. J. 1881, p. 181. 

(б) Mnttayan Ohettiar v. SangiU Vira Pandia, 'decided 10th May 
1882, reversing I. L. R. 3 Mad. 370. 
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See Book I., Chap. II., Sec. 3, and for Authorities 
see above, § 3 A. (3). 

See § 3 A. (3) above, page 72. That illegitimates of the 
higher castes can claim maintenance only, while those of the 
SAdra caste are not outcastes but inherit, is laid down 
in Pandaiyd v. Puli et al. (a) See also Clmoturya Bun 
Murdun Syn v. Sahuh Purlmlad Syn. (6) 

According to Book I., Chap. II., Sec. 5, Q. 1, the 
legitimate son of an illegitimate son inherits his father^s 
share, though the latter has died before his grandfather. 
There is no express authority for this opinion. But still it 
appears to be in accordance with the general principles of 
the law of inheritance. For the claim of the Sudra’s ille- 
gitimate son to his father’s property, or, at least, to a part 
of it, is not contingent, but absolute, since, even if he has 

legitimate half-brothers or half-sisters, half a share must be 
/ 

given to him. The SudiVs illegitimate son is therefore in a 
position more analogous to that of a legitimate son, than to 


(а) 1 M. H. C. R. 478. 

(б) 7 M. I. A. 48, 50. 

The Yiramitrodaya, following the Mit^kshara Ch. I., Sec. XI., paras. 
40-43, in contemplating unequal marriages as possible though repre- 
hensible, assigns to the sons born from them a one- third or a half- 
share of the paternal property, admitting of augmentation, except in 
the case of a Brahman’s son by a ^ftdra wife, to a full share at the 
father’s discretion. Viram., Tr. 98, 129. An exception is, in the case of 
Brahmans, made of land ; that a son by a. Brahman! wife may take 
back from the donee, his half-brother of inferior grade. Ib. 98. 

According to the Celtic laws of Ireland and Wales bastards might 
inherit, taking with the legitimate sons a share regulated by the will 
of the head of the clan. See Co. Lit, 176 a and Hargrave’s Note, The 
laws were connected as amongst the ^Adras with the general looseness 
of the marriage tie, which the husband could dissolve at will. See 
Ancient Laws of Wales, p, 46 § 64. According to the Lombard law the 
illegitimate was excluded from succession, but the legitimate son had 
to give him a provision in money. * 
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that of relations who inherit by a right liable to obstruction* 
Hence it would seem a correct doctrine that those laws 
which apply to the succession of sons and grandsons of legi- 
timate sons, should also be applied to his sons, i, e. that his 
sons should be considered to represent him, and to take, 
in case he dies before his father, the share which would have 
fallen to him* 

In favour of this view we may adduce also the fact, that 
the rules treating of the rights of the illegitimate son are 
given by VijnAnesvara at the end of the chapter on the 
^apratibandha daya/ inheritance by indefeasible right, and 
form as it were an appendix to it. Hence it may be 
inferred that Vijnanesvara intended all the rules, previ- 
ously given, regarding sons in general, to apply also to 
him, except as far as they were apparently modified by the 
text of YSjnavalkya. According to this, the failure of 
daughters and their sons is necessary before the illegitimate 
son can inherit the whole property, (a) See Mit. Chap. L, 
Sec. 12, and Chap. IL, Sec, 2, pi. 6 ; and also above § 3 A. 
(3) page 72. 

The illegitimate offspring of a casual connexion may 
inherit, if duly recognized, (6) but a son born in sin (adul- 
tery or incest) is not entitled to a share of the inheritance, (c) 
He can claim only maintenance, [d) 

Illegitimates inherit collaterally only by caste custom. 
See Book I., Ch. II., Sec. 13, Q. 9; 2 Macn. H. L. 15; Mit. 
Ch. L, Sec. 11, pL 31. (e) Liter se the sons of the same 
concubine are regarded as brothers of the whole blood. 


(a) See Muttmwamy Jagavera v. Venkatasivara, 12 M. I. A. 220, 

(i) Thukoo Baee v. Ruma Baee, 2 Borr. R. 499 ; Rdhi v. Govind^ In, 
L, R. 1 Bom. 97. 

(c) S. A. No. 124 of 1 B 779 Ndrdyanhhdrthi v. Lav inghhdrthi\ Bom, 
H. C.P. J. F. for 1877, p. 173 ; S. 0. 1. L. R. 2 Bom. 141. 

(d) Ibid, and 2 Str. H. L. 68. 

(e) Nismr Murtojah v. Kowar jbhunwunt Roy, I. Marsh. B, 609. 
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See Book L, Ch. II., Sec. 11, Q. 4. They may form a united 
family with their legitimate half-brothers. See Book I., Ch. 
ll.f Sec. 3, Q. 12. 

The rule given by Ydjnavalkya in favour of the illegitimate 
son of a 6udra, though separated in the MitSkshar^ by a long 
commentary on the preceding slokas, yet in the original 
immediately follows them as part of a complete statement 
of the succession of sons according to their rank. Next 
follows the statement of heirs to one who leaves no male issue, 
that is, none of the sons just enumerated, (a) What Tajna- 
valkya obviously meant therefore was that in the absence of 
an auras son and of a daughter's son, a Sildra^s son by 
his slave should succeed. The daughter^ son is the one just 
before specified as equal to a son, though there is a slight 
variance of expression owing to the term putrika suta first 
used not being in strictness applicable to the ofispring of a 
SAdra. (b) Hence the word duhitra suta is substituted. 
By TAjnavalkya the daughter as well as the wife is brought 
in after the sons of all classes, (c) It is only by interpretation 
on the part of the commentators that the daughter herself 
having been first allowed to be an appointed son has been 
placed before her son under texts probably intended to meet 
the case of no son of the enumerated classes surviving, nor 
any son or grandson of such a son. (d) If Yajnavalkya had 
intended to give to the 6udra^s daughter a place before his 
^legitimate son, he would not in the next line have placed 
the widow below that son and the daughter below the widow. 
The texts quoted in the Mitakshara Chap. II., Sec. II., para. 
6 from Manu and Vishnu (apart from Balambhato^s gloss) 
show that on failure of descendants in the male line both the 


4 

(a) Mitakshara Chap. 11.^ Sec. I., paras. 2, 39. The term is aputra=: 
Bonless. 

(^) See Viramitrodaya p. 121. Infra Bk. I., Ch. II., S. 3, Q. 12, 13. 

(c) See too MitaksharA Chap. II., Sec. I., para. 17. 

(d) See Mitakshara Chap. II., Seo, II., paras. 2, 6. 
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Rishis presc?ribed the succession of the daughter's son and not 
without appointment (a) of the daughter herself, who came 
in at a later stage, (h) This makes it the more probable that 
the daughter’s son but not the daughter was intended to 
precede the illegitimate son, though the precedence assigned 
to him by some commentators over his own mother in ordi- 
nary cases is to be rejected, as Mitramisra says, on accimnt 
of the specification by Tajnavalkya of the daughter and not 
of her son, as an heir, (c) In the case below Book L, Chap. 
II., Sec. 3, Q. 8, the illegitimate son of a Mali is preferred to 
the widow. The widow could claim recognition, but she is 
postponed by the Sastri to the illegitimate son through the 
operation of Yajiiavalkya^s text {d) and Vijnanesvara’s com- 
ment, (c) which provides for the daughter’s son and daughter 
but not for the widow. (/) 

It seems anomalous that the widow should bo thus post- 
poned to the illegitimate son, and her own daughter and the 
daughter’s son. But according to the recognized rule of con- 
struction (g) the text of Yajnavalkya can be controlled only 
by another not reconcilable with its literal sense. Then 
the passages from Vishnu and Manu quoted Mit. Ch. II., Sec. 
II., para. 6 show that at one stage of the development of the 
Hindft Law, the daughter’s son and even the daughter were 
made equal to a man’s own son, while the widow was still 
unprovided for, or reduced to a lower place, {h) Tajnaval- 
kya’s text belongs to this stage : so little progress had been 


(a) Viramitrodaya, Transl. p. 121. 

(i) Blidu Ndndji v. Sundrdbait 11 Bom. H. C. R. 274. See infra 
Book I., Ch. II., Sec. 3., Q, 10. 

(c) Viramitrodaya, Transl. p. 184. 

(d) Mitakshara Chap. I., Sec. XII., para. 1. 

(e) Mitakshara Chap. I., Sec. XII., para 2. 

(/) So too the Viramitrodaya, Transl. pages 130, 176. 

(g) See Viramitrodaya, Transl. p. 236. 

(70 See Manu Chap. IX., 130, 146, 147. Vishnu Ch, XV., 4, 47. 
Compared with Gautama XXVI., 18, ss., and Apastamba II. VI., 
14 ; N&rada XIII., 60, 51. 
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made that the Bishi does not even name the daughter's son 
except in this place ; but this mention is enough. 

It is to the patnJ only that the sacred texts assign a 
right of inheritance, {a) The English translation wife^^ fails 
to indicate the distinction between the wife sharing her hus- 
band^s sacrifices and the wife of an inferior order. (6) The 
Sudra having no sacrifices to celebrate like the twice-born 
has no patnf ^ to share them. The Asura marriage being 
a purchase gave to the wife no higher status than that of a 

dasi^^ or concubine, (c) But this or some even lower form 
was the appropriate one for Sfidras:(ri) the higher forms 
were not allowable until custom in some measure made them 
so,(e) and the different consequences of marriage according 
to the different forms (/) are traceable to a time and a 
custom in which community of property between the married 
pair was not recognized. ( g) Under such a system it is 
not at all surprising that the wife^s right of inheritance 
should not be admitted. Nor is it strange that the develop- 
ment of the purely Brahrainical law by which widows in the 
higher castes benefited should not have embraced in its full 
extent the degraded Sildras, As to the wives in this caste 
the expanding law left them as it found them, while it 
readily adopted an existing custom in favour of illegitimate 


(a) See below Book I., Ch. II., Sec. 6 A, Q. 6 and above Introd. 
See too Ylramitrodaya, Transl. p. 173. 

(&) Mit. Ch. I., Sec. XI. 2. Da. Bhag. Ch. XI., Sec. I., 48. Yirami- 
trodaya, Transl. p. 132. 

(e) Smriti Chand, 160 ; Ylramitrodaya, loc. cit. 

(d) Baudhdyana makes mere sexual connexion a lawful form of 
union for Yaisyas and Madras, “for,*’ he says, “Yaisyas and Sddras 
are not particular about their wives.” Shortly afterwards he says : 

A female who has been bought for money is not a wife. She cannot 
assist at sacrifice offered to the gods or the manes. Kdsyappa has 
pronounced her a slave,” Baudh., Tr. p. 207. 

(e) Of. Viji/ydrangam v. Lukshvman, 8 B, H. C. R. 256-66 O. C. J. 

(/) Mit&k. Chap. IL, Sec. XL, 11. 

(^) See the Chapter on Stridhan. ^ 
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sons, which appeared reasonable to those whose own heirs 
might be sons irregularly contributed to their families^ and 
who looked on the SAdra marriages as virtually no more 
than licensed concubinage. (a) 

The express provision in YAjnavalkya^s text in favour of 
the daughter's son may not improbably be traced in reality 
to a time when this kind of descent afforded the better 
assurance of a real connexion of blood. But it maybe really 
an adoption for the Sftdras of a rule much repeated, though 
not intended for that caste. The advantageous position 
assigned to the daughter’s son is traced by Jimflta Vahana to 
his identification with the son of the appointed daughter, (6) 
in whose favour only, Jimuta Vahana says, the texts ex- 
pressly pronounce. He cites Baudhdyana’s text (c) that 
the ‘^Putrika Sutam” is to offer the pindas and apparently 
excludes the mere dauhitra ” from this right, which is 
assigned to him also however by Manu. {d) The introduc- 
tion of the daughter as well as her son may be due to a 
similar course of thought. The daughter appointed as a 
son being once recognized as a regular heir, (e) the daughter 
not appointed gained a place, (/) and in the passages cited 
as well as in Brahaspati (g) is mentioned without any men- 
tion of the wife. The texts were so far admitted as to the 


(a) See Gautama Ch. XIX.; Baudhayana, II., 2. 

The Roman law furnishes an analogy in the case of slaves : qnaa 
vilitates vitae dignas observatione legum non credidit,” and whose 
unions, even under the Christian system, remained mere concubin- 
age in law until late in the 9bh century. See Milman Hist, of Latin 
Christianity, vol. II., p. 15; Lecky, History of European Morals, 
II. 67. 

(5) Daya Bhaga Chap. XI., Sec. II , 21. • 

(c) At 1 W. & B. (1st Ed.) 310, 315. 

(d) Of. also Sankha and Likhita. Stokes’ H. L. B. 411. 

(e) Mit. Chap. I., Sec. XI., para. 3. 

(/) Manu Chap. IX., 130 ; Narada Chap XIII., 60. 

(g) Ddya Bhdga Chap. XI., Sec! II., 8. 
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Sfidras, but those specially favouring the wife as an heir, 
bearing only on the " patnl," were not. (a) 

§ 3 J?. (4) Widows. — On failure of the three first descendants 
in the male line^ of adopted sonSy and in the case of 
Sudras of illegitimate sonSy a faithful widow inherits the 
estate of a separate householder y and the separate estate 
of a united coparcener. 

See Book I., Chap. II., Sec. 6, and for Authorities, see 
Book I., Chap. I., Sec. 2, Q. 4; Chap. II., Sec. 6 A, Q. 11 ; 
Vyav. May. Chap. IV., Sec, VIII., p. 1, seq. 


Under the strict Hindi! law only such a widow inherits 
who was a dharmapatni, "a wife taken for the fulfilment 
of the law,’^ who was lawfully wedded, and able to assist in 
the performance of the sacrificial rites, (b) As only a female 
married as a virgin could occupy such a position, the females 
who had been widowed and remarried (by Pat) were 
excluded from the succession to their second husband's 
property. By Act XV. of 1856 this disability has been 
removed, and the legal relation of wife to a husband, whether 

(а) See Book I., Ch. II., S. 6, A. Q. 6, and the instance at Book I., 
Ch. V., S. II., Q. 1 and 2. 

The Salic and Burgundian laws excluded women from inheritance 
to land. The Wisigoths more influenced by the Roman law admitted 
the daughter’s succession, and this was in part adopted by the Franks. 
In England boc-land was heritable by females, but in the folc-land 
they could take no share. Hence possibly their exclusion by custom 
in some manors, see below. 

(б) “ A wife of the same class is indicated by the term ‘ patni ’ itself, 
which signifies union through sacrifice.” Viramit., Transl. p. 152. A 
wife of a i^nk below a “ patni” would be entitled only to maintenance 
according to the SmHti Chandrika Ch. XI., and comments in 
Viramit., Tr. p. 133, 153 ; to succession only on failure of the wife of 
equal class, and that by analogy only, the texts giving the right only to 
the ** patni,” to whom the Smriti ChandrikA, loc. cit. paras. 11, 26, con- 
fines it. As to the relative rank of wives the first married has 
precedence. See Steele, L. C. 170. 
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she IS technically a patni or not^ is recognized as giving a 
right of inheritance to the woman and legitimacy to the 
children, (a) 

If a householder leaves more than one widow they share tte 
estate equally. See Book I., Chap. II.> Sec. Q. 35 and 36. 

Two or more widows are usually regarded as taking a 
joint estate ; but this, though established by judicial decision 
in Madras and Bengal, docs not appear to be the doctrine 
of the Mitakshara or of the Vyavahara MayAkha. (5) In 
Madras it has been thought that the interest of one only of 
the widows could not be sold.(r) 

Proved adultery bars the succession of a widow to her 
deceased husband’s estate. But if she has once obtained it, 
subsequent unchastity does not afford a reason for depriving 
her of it. See Book I., Chap. VI., Sec. 3, Q. 6, Remark. 

During the widow’s survival no right vests in her hus- 
band’s brothers or the other heirs. Her life with respect to 
the subsequent inheritance of heirs sought amongst her 
husl)and’s relatives is as a prolongation of his. [d) Succes- 
sion on the widow’s death opens to the husband’s qualified 
heirs then in existence, {c) 


(aj Sec Vyav. May Chap. IV., Sec. VIII., para. 3. ; Steele, Law of 
Castes, 108, 109, 175, and the answers of the Sastris below, Bk. I,. 
Ch. IT., Sec. 6 a, 

(5) Biddklndas Govindas v. Kesliavlal Clilwialaly B. H. C. P. J. for 
1881, p. 320; Kotai-hosapa v. Chanveroca, 10 Bom H. C R. 403. 
Comp. Blndauima v Venkaia Eamaiqta et at, 3 Mad H. O. R 2CS. 

(c) Kafhapcnimal v Voikaha!, I. L. R 2 Mad 19 1 ; Gcijapaihi ATd- 
mani v. Gajapafhi Radhamani, 1 Ib. 300; Bhagioandeen Doohey v. 
Myna Bare, 11 M. I A. 487. 

(d) Roodcr Cliunder v. Siimhhoo Clumdcr, 3 Cal. S. D. A. R. 106; 
Mussi Jymunec Bibiali v. Ramjoy Chowdrec Ibid 289. 

(e) Lajemi Navayan Singh ct oL v. Tiihee Namyan Singh 0 f al., 5 

Sel. S. D. A. R. 282 (Calc.); Nohin Chimder v. hsnr Chnnder ot al., 9 
C. W. R. 508 C. R. ; BMukar Trimhak v. Mahddeu Rdmjee ei al., 6 Bora. 
H, 0. R. 14, 0 0 J, ; P. C. in Bhoobati Moyee Dcbia v. Ram Kiehore 
AcharjeCf lO M. I. A. 279. • 

12 H 
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The duties and rights attached to the married state are 
governed by the customary law of the class or caste (u) 
which regulates the form of the ceremony as well as the 
relations arising from it. {b) The law of the caste has been 
more or less subordinated in cases of disagreement to the 
general Hindi! law, (c) and private agreements are not allow- 
ed to control the customary law so as essentially to modify 
the obligations which it imposes, (df) as by making the union 
dissoluble which the law regards as indissoluble. 

The heritable rights of the widow are mainly derived from 
a moral unity existing between her and her deceased hus- 
band. (e) The domestic fire must be maintained as a 
primary duty, and in its maintenance and the performance 
of the household rites the Hindi! wife must take part with 
her husband. (/) Thus, as the Mahabharat says : (g ) — A 
wife is necessary to the man who would celebrate the family 
sacrifices effectually/^ Hence the husband comes for some 
purposes to be regarded as even one person with his wife^' {h) 


(a) Ardaseer Cursefjee v, Perozebdi, 6 M. I. A. 348, 390; Moon^ 
sJiee Buzloor RuheemY, Slmmsoonissa, 11 Ih. 551, 611; Skinner v. 
Orde, 14 M. I. A. 309, 323; Rdhi v. Govind valad Tejd, I. L. R 1 
Bom. 97, 116; Reg v. Samhlm Raghn, Ibid. 347; Mathura Ndikin 
T. Esu Naikin, I. L. R. 4 Bom. 545, at 565 ss. 

(5) Qaiha Ram Mistree v. Moohita Kochin Atteah Domoonee, 14 
Beng. Law. Rep. 298 ; Rajkumar Nohodip Chundro Bejf Bunnun v. 
Rajah Bir Chundra Manikya, 25 C. W. R. 404, 414. 

(c) Reg. Y.JCarsan Gojd, 2 Bom. H. C. R. 117, 125. Comp. Gaut. XL 
20 ; Manu II., 12, 18. 

(d) Seetaram alias Kerra Heerah v. Mussamut Alieeree Heeranee^ 
20C. W. R. 49. 

(e) Katy&yana cited in M. Williams’ In. Wis. 160 ; Brihaspati in 
the Smriti'OhandrikA, Ch. XI., Sec. 1, para. 4; Manu, IX., 45. 

(/) Manu III., 18 ; Baudhftyan, Transl. p. 193. 

(ff) Manu III., 67; II., 67; IX., 86, 87, 96; ipast. 99, 125, 126 ;' 

Coleb. Dig. B. IV., T. 414; Smriti Chandrikft, Ch. XI., Sec. 1, 
para. 9. 

(A) Manu IX., 45; Bpihaspati, quotM by KuUtHka on M. IX,, 187. 



INTRODUCTION.] DIVIDED FAMILY. WIDOWS. 


91 


As under the Eoman Law, Nuptice sunt divini juris 
et humani communication^ The wife^s gotra becomes that 
of her husband; {a) her complete initiation is eflfected by her 
marriage; she renounces the protection of her paternal 
manes and passes into the family of her husband, (b) The 
connexion being thus intimate there should be no litigation 
between the married pair,(c) and according to Apastamba (d) 
there can be no division between them. Any property 
which the married woman may acquire is usually her hus- 
band^s. (e) A thing delivered to her is eflFectually delivered 
to the husband, and what is received from her is as if received 


(a) Steele 27 M; infra B. I., Cb. IV. B., Sec. 6, IL (b), Q. 3; 
Lallnhlioy v. Cassihdl, L. R. 7 L A. at p. 231. 

Under the Teutonic laws which recognized the birfch-law of each 
as permanently adhering to him, there were exceptions (1) in the 
case of a married woman whose coverture brought her under the 
birth-law of her husband, and (2) in that of a priest who came under 
the Roman law. See Savigny's History of the Roman Law, Chap. JII. 

{h) 2 Str. H. L. 61 ; Sri Baglmnadha v. ^ri Brozohishore, L. R. 3 
In. A, 191. So amongst the Romans. Dio. Halic. II., 25. 

(c) 2 Str. H. L. 53. Co. Di. B. III. Ch. I.,T. 10. Conjugal rights 
were refused to the husband where the lower courts thought that 
compelling the wife to go to his house would be dangerous to her 
personal safety. Ukd Bhagvdn v* Bdi Held, Bom. H. C. P. J, File 
for 1880, p. 322. 

(d) See H^rita in Smriti Chan., Ch. II., Sec. 1, para. 39. Viramit., 
Trans, p. 59. Apastamba, Transl. p. 135. 

(e) Vyav. May., Ch. IV„ Sec. 10, para. 7 ; Coleb. Dig. Book III. 
Ch. L, T. 10 ; Ndrada IL, XII. 89; Apast. 156 ; Manu YIII. 416; 1, 
Str. H. L 26. Kdty&yana quoted in Smriti Chandrika, Ch. IX., Sec. 1, 
para. 16. But see also Mit. Ch. II., Sec. 11. Rdmosdmi Padeiydtchi 
V. Virasdmi Padeiydtchi^ 3 Mad H. C. R 272. She is liable in her 
strtdhan only for a contract made jointly with her husband, while a 
woman contracting as a widow remains subject generally to the lia- 
bility after her remarriage. Narotam v. Ndtikd, 1. L. R. 6 Bon!. 473. 
Ndhdlehand v. Bdi Shivdt Ibid. 470. S. A. 261 of 1861; S. A. 467 
of 1869. When living separate without necessity she is fully liable 
for her debts. Nathuhhdi Bhdila^ v. JavherBoiji} I. L. R. 1 Bom. 121. 
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from bim.(a) Her full ownersbip of her stridban is subject to 
the qualification that her husband may dispose of it in case 
of distress, and that her own power to alienate it is subject 
to control by him with the exception of the so-called Sau- 
dayakam, the gifts of affectionate kinsmen. (&) See the 
Chapter on Stridhan. 

The identity between the married pair being thus complete, 
Jaganpatha cites Datta (c) to the effect that ‘^wealth is 
common to the married pair^^; but this ho explains as con- 
stituting in the wife only a secondary or subordinate property. 
Her right in the husband’s estate is not mutual like the co - 
extensive rights of united brethren. It is dependent on 
the husband’s and ceases with its extinction, (d) Her legal 
existence is thus, in some measure^ absorbed during her 
coverture in that of her husband, {(j His assent is specially 
necessary to her dealings with land according to Narada, 
Part I., Ch. III., p. 27-29. (/) In case of unauthorized 
transactions she is liable in her stridhan, but not in her 
person, (g) On her decease she shares in tho benefit of 

(a) Col. Dig B V. Ch. VII., T. odd Comm. Her authority would, 
however, be revoked perhaps by adultery as under the English law. 
(See H. V. Kenmj, L. R. 2 Q. B. D. 307), and the Indian Penal Code 
§ 378, illus. (o) assumes that her authority is limited by tho extent 
of delegation from her husband. Comp. R. v Ilanmanfa, 1. L. U. 
1 Bom. at p. G22. x\s to household expenses sao Apast., Tr. p. 136. 

(h) Bog, V NdiM Kalydn ct al ,8 Bom. H. C. R. 11 Cr. Ca.; Takdrdm 
V. OundjeOf Ihid. 129 A. C J ; Yyav. May , Ch. IV., Sec. 10, pi. 8 and 
10 ; Coleb. Dig., B. II , Ch IV., T. 65 ; Bk. V , T. 478 ; Viramitro- 
daya, quoted below; Mann II., 199; Smribi Chandrika, Ch. IX., Sec. 
2, para. 12 ; 2 Macn H. L. 35. 

(c) Coleb. Dig. B. V. T. 415. See also the Smriti Chaudrikd, Ch. 
IX., Sec. 2, para. 14. 

(d) ViiComit., Trausl. 165. 

(e) See Manu IX., 199, as construed by the Mayukha and Vira- 
mitrodaya. 

(/) See also D. Bdyappardz v. Mallapudi Rdyicdu et al.j 2 M. H. 
C. R. 360. 

(gr) Nailiuhhdi v. Javlier Bdiji et a\, In. L. R. 1 Bora. 121. 
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her husbaud^s sacred fire, {a) her exequial ceremonies, 
according to the Mitakshara and the Nirnayasindu, are to be 
performed by her husband, and in his absence by the mem- 
bers of his family, not by those of her own family of birth. 
Survi\’ing her husband,, and thus in a manner continuing 
his existence, {h) she procures benefits for his manes and those 
of his ancestors, (c) It is on her competence in this respect 
that according to the Smi-iti Chandrika (Trans, p. 151) her 
right to inherit depends. Devanda Bhatt therefore restricts 
the right to the^^patni,’^ refusing it to the wives of an inferior 
order, [d) and in the Viramitrodaya (e) it is said that wife 
espoused in tlic asura or the like form has no right to the pro- 
perty wlien there is another espoused in an approved form,'^ 
because ‘^a woman purchased is not to be deemed a patni, 
since she cannot take part in a sacrifice to the gods or the 
manes ; she is regarded as a slave,*^ and a sonless wife other 
than a patni is entitled only to maintenance even where the 
husband was separated.’^( /) 

The Mitakshara also. Chap. II., Sec. 1, pi. 29, 6, {g) 
restricts the heritable right to the ^^patnV^ the ^Sveddcd 
wife who is chastc.^^ Vijuunesvara allows this right to 
operate in favour of the widow only of a divided coparcener 


(a) Viramit , Transl 133. 

(h) P. C. in BJioohuii Maijee Dehla v. Bam KIdiore Acliarjee, 10 M. I. 
A. 279, 312. Moniram Kalita v. Kerry Kali f any, In. L. E. 5 Calc. 776, 
(c) Maim IX., 28. Yiramit , Tr. p. 133. Kat^'ayaiia quoted in M- 
‘Williams 111. Wis. ]>. 109 Maim and Brihaspati, quoted in Smriti 
Chandrika, Cli. XL, Sec I , paras. II, 15. 

(t/) So Varadraja (^Buriieirs Trans, p. 55) says, inheritance is pre- 
scribed by the texts in wliich patni” is used ; maintenance only by 
those in whicli words of inferior dignity are employed. See Ddya 
Bhaga, Ch. XI., Sec. 1, p. 49 tStokes, H. L. B. 318) ; VyAv. May., 
Ch. IV., Sec. 8, p. 2. 

(e) Trans, p. 132. 

(/) Trans, p. 193. 

{g) Coleb. Dig. B. Y., T. 399 j and see Srariti Chandrikft, Ch. XI., 
Sec. 1, para. 4. , 
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{Ibid. pi. 30), but thus inheriting she obtains an ownership 
of the property {Ibid. Oh. I., Sec. 1, pi. 12), notwithstanding 
her general dependence (Oh. IL, Sec. 1, pi. 25), (a) extend- 
ing even to a reversion vested in her husband (6) which 
enables her, as contended in the Vyav. May., above quoted, 
to deal with the estate for some'purposes by way of alienation 
or incumbrance, (c) She has an estate in her late husband^s 
property, not a mere usufruct, {d) and not the less by reason 
of her being authorized to adopt. ( e) Her husband’s estate 


(а) See also Viramitr., Trans, p. 136, and Smrifci Chandrika, Ch. 
XL, Sec. 1, paras. 19, 28. 

(б) See Hurrosoondery Behea v. Rajessuri Dchea, 2 C. W. R. 321. 

(c) Steele’s Law of Caste, 174, ss. Viramitr. loc. cit. 

(d) Assuming her (the widow) to bo entitled to the zamindAri at all, 
the whole estate would for the time be vested in her absolutely for 
some purposes, though in some respects for a qualified interest ; and 
until her death it would not be ascertained who would be entitled 
to succeed, ’’ P. C. in Katama NatcUiar v. Rajah of Shivaganga, 9 
M. I. A. at p. 604. 

In Moniram Kalita v. Kevi Kolitani (I. L. R. 5 Cal. 776, S 0. L. R 7 
I. A. 115) the Privy Council say at p 789 : “ According to the Hindu 
law, a widow who succeeds to the estate of her husband in default 
of male issue, whether she succeeds by inheritance or survivorship — - 
as to which see the Shivaganga case (9 M. I. A. 604) does not 
take a mere life-estate in the property. The whole estate is for the 
time vested in her absolutely for some purposes, though in some re- 
spects for only a qualified interest. Her estate is an anomalous one, 
and has been compared to that of a tenant-in-tail. It would perhaps 
be more correct to say that she holds an estate of inheritance to herself 
and the heirs of her husband. But whatever her estate is, it is clear 
that, until the termination of it, it is impossible to say who 
are the persons who will be entitled to succeed as heirs to her 
hnsband.*' {Ibid. 604.) The succession does not open to the heirs of 
the husband until the termination of the widow’s estate. Upon the 
termination of that estate the property descends to those who would 
have been the heirs of the husband if he had lived up to and died at 
the moment of her death. ” The case was one under the Bengal law, 

(e) Umasundmi Dahee v. Sourobime Dahee, I. L. R. 7 Cal. 288. 
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completely vests in her by way of inheritance, {a) not as a 
trust, (h) Her position has been assimilated to that of a 
tenant-in-tail ; (c) though for the purposes of alienation it has 
been said that she ^^has only a life interest in immoveable 
property whether ancestral or no.**(d) She represents the 
estate so that under a decree against her for arrears of rent 
duo by her husband (e) and a sale in execution the whole 
interest passes, though, as is afterwards said, (/) the widow 
was in the particular case sued as representative of her son, 
and it was intended that the son^s interest should be sold.(gf) 
a suit brought by a third person, the object of which 

(а) Bhala Naliana v. Parhhu Hm'i.ln L. R. 2. Bom. 67. Vlramitr., 
Trans, p. 134 ; Ldlcliand Bdmdaydl v. QimtiMi, 8 Bom. H. C..R, 156, 

0. C. J. 

(б) Bhaiji Girdhur et at v. Bai KJmsliat S. A. No. 334 of 1872 
(Bom. H. C. P. J F. for 1873, No. 63); Uurrydoss Butt v. Slweeniutty 
Uirpoornah Dossee et al.^ 6 M. I. A. 433. 

(c) Katama Natcldar v. The Bajah of ShivagangOf 9 M. I. A. 569, 
See The Collector ofMasuli^iaiam^* Cavaly Vencata Narratnappah^SM., 

1. A. at p. 550. A widow retains without security proceeds of land 
taken by a Railway Company, Bhidoo Bassinee v. BoVie Chnnd, 1 C. W. 

B. 125 C. R. She may claim a definition of her share {Jhnnna Knar 
V. Chain Sukh, 1. L.R. 3 All. 400) when her husband has been separate, 
but not when she has been assigned his portion by way of mainten- 
ance in an undivided family. Bhoop Singh v. Fhool Kooer, N. W. 
P. H. C. R. for 1867, p. 368. 

{d) Vishnu Ganesh v. Wrdyan Pandurang^ (Bom. H. C. P. J. F. for 
1875, p. 212) ; Bamnndoss Mookerjea ct at, v. Musst, Tarinee, (7 M. 
I A. 169). See also, however, Lakshmihdi v. Gunpat Moroha, 5 Bom. 

H. C. R. 128 0. C J. ; and Doe Bern Goluchnoney Babee v. Digamhar 
Bay, 2 Bouln. 193; Girdharee Singh v. Kolahuf, 2 M. T. A. 397. 

(e) Kdmdvadhani Venkata Subbaiya v. Joysa" Narasingappa, 3 M. H. 

C. R. 116; Bdthd Hari v. Jamni, 8 Bom. H. C. R. 37 A. C. J. But 
see L. R. 2 I. A. 281 below, (^r) 

if) The General Manager* of the Baj Bnrblinnga v. Maharajah 
Coomar Bamaputsing, 14 M. I. A. 605. 

(<7) Baij'un Boobey et al, v. Brij Bhoohun Ball, L. R. 2 In, A. 281. 
The extent of the interest of the widow sold in execution thus depends 
on the nature of the action. Jotendro Mohun Tagore v. Jogul Kishore, 

I. L. R. 7 Cal. 357* 
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is to recover or to charge an estate of which a Hindu widow 
is proprietress, she will as defendant represent and protect 
the estate as well in respect of her own as of the reversionary 
interest.^^ (a) *^She would/* as said in another case, ^‘com- 
pletely represent the estate, and under certain circumstances, 
the statute of limitations might run against the heirs to the 
estate, whoever they might he/' (h) Those ‘‘heirs,’* as 
pointed out in Mnsst. BhwjbnUi Dali v. OliowcDy Hliolanafk 
Thalwor et aU, (c) have not, during the widow*s life, “a 
vested rediainder” according to the language of the English 
law, “ but merely a contingent one.’* The “ reversioner, ** 
therefore, as he is in some places called, cannot, during 
a widow’s life, obtain a dcclii^ration that ho is entitled 
next in succession, (d) Nor can his contingent right be 
sold in execution. But the widow may, with the consent 
of first reversioners, relinquish her right in favour of 


(a) Seeinl Pershad v. Mussf, Doolliin Badam Kennvuret aL, 11 M. I. 
A. 268. ** The rule that a decree against a widow binds the reversioner 
is subject to this qualification that there has been a fair trial in 
the former suit.” Markby, J., in Bvmnmoge Dosseex. Kvhio Mohnn 
Mooherjee, I. L. R. 2 Cal. at p. 224. The widow must i)rotcct the 
estate as well as represent it. Nogeuder Chundcr Ghosa v. 8t'('cniniig 
Kamince Bossce, 11 M. I. A. 241 ; cf. Jenkins v. RolertsoUf L. R. 1 
Sc. App. at 122. 

{h) TarineeClmrn Gangoolg etal. v. Watson df Go., 12 C. W. R. 413 ; 
Nohinchunder et al. v. Guru Persad Doss, B L. R 1008 F. B. : Is and 
Kumar et al x.Badha Knari,lri. L R. 1 All 282. Raj Balhihhscnv, 
Ooniesh Chnnder, I. L. R. 5 Cal. 44; Noferdos Roy v. Modhmoondari, 
I. L. R. 5 Cal. 732 referring to Shama Soonduri v. Surnt Chundcr 
Diift, 8 C. W. R. 600, and Giinga Pershad Kiir v. Shumhhoo Nath 
Bimnon^ 22 0. W. R. 393. 

(c) L. R. 2 In. A. 261 : see also Amritolal Bhose v. Eajonee Kant 
Mitter, Ibid. 113; and Doe Bern Qoluchmoneij Dabeo v. Dlggunibc^* 
Day, 2 Bouln. 193 ; Eooder Chnnder v. Siimhhoo Clmnder, 3 C. S. 
D. A. R. 106 ; Musst. Jymunee Dibiah v. Eamjoy Chowdrec, Ibid. 289 ; 
2 Tayl. and Bell 279. 

(d) PranpicUy Kooer v. Lalla Fivtteh Bahadm Singhs 2 Hay, 608 ; 
Shama Soonduree et ah v. Jmwonaf2^ 0. W. R. 86, 
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second, (a) He may however protect the estate against an 
improper alienation or waste. (6) That the widow and the 
‘^immediate reversionary heir^’ together may dealas they 
please with the property, is a proposition (c) that must now 
be read as qualified by the language of the Privy Council, 
"a transaction of this kind may become valid by the consent 
of the husband’s kindred, but the kindred in such a case 
must be understood to bo all those who are likely to be 
interested in disputing the transaction. (d) A suit against 
the widow is not open indiscriminately to every one in the 
line of succession. The nearest heir is the proper person to 
sue ; remoter heirs must assign a sufficient reason for their 
claim to sue. (e) 

The Hind A law does not, it would seem, recognize vested 
or contingent remainders or executory devises (/) in the 

(а) Protap Chiiudcr Roy v /S Joynioiiee Dahee Choivdhrain et aL, 

1 0. W. R. 98. 

(б) BhiJedji Ai)djl v. Jaganndth Vithal, 10 Bom. H. C. R. 851. 
Chottoo Misser v. Jemali Misser, I. L. R. 6 Cal. 198 ; Rani Anund 
Kunwar v. The Court of Wardsy I. L. 11. 6 Cal. 764, 772. ** The mere 
concurrence of a female relation,’* it was said, albeit the nearest in 
succession, cannot be regarded as affording the slightest presumption 
that the alienation was a proper one.” Varjlvan v. Gheljl Gokaldas, 
I. L. R. 5 Bom. 563. The concurrence was that of the daughter, 
who, failing the widow, would take absolutely whether as heir to her 
mother or to her father. LifraBk. I , Ch. 11. , § 14, I. A. 1 A. 3. See 
article on Stridhcfti. In Sia Dasl v. Gur Sakai y I. L. R. 3 All. 362 it 
was held that a remoter reversioner who had assented to a particular 
disposal by a widow and the heir next interested could not after- 
wards question the transaction. Sec also Raj Bidluhh Sen v. Oomesh 
Chunder Roo::, I. L. R. 5 Cal. 44. 

(c) S. Jadomoney Dahee v Saroda Prosono Mookerjoe ct al , 1 Bouln. 
120 ; Mohunt Kislien Geer v Busgeet Boy and others^ 14 C. W R. 379. 

(d) Raj Lahhee Dehia y Gohool Chandra Chovjdhry, 13JV&. I. A. 228. 
See also Koover Goolah Sing v. Rao Kuran Singh, 14 M. I. A. 176 S. 
C. I. L. R. 2 All. 141. 

(e) Rani Anand Koor v The Court of Wards, L. R. 8 I. A. 14. 

(/) See Musst. Bhoohun Moyee Dehia v. Bam Kishore Acharjee 
Chowdhry, 10 M. I. A. 279. 

18 H 
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exact sense of the English law. (a) It assigns to the widow 
either an ownership of the property merely for use, as in 
Bengal, (h) with a special power in case of absolute necessity 
to mortgage or sell it for her subsistence or other approved 
purposes ; (c) or elsej as under the Mitakshara law, an owner- 
ship fully vested subject only to restrictions on alienation, (d) 
at least of immoveables, (e) arising from her dependence or 
the recognition of interests that the estate must provide for. 

(a) See Col. Dig. B. v. T. 76. Cora, ad fui. A devise to several 
sons with cross reraaiiider^ in favour of the survivors is good under 
Hindd law, but the testamentary power as to “ contingent remainders 
and executory devises is not to be regulated or governed by way of 
analogy to the law of England, which law ap])lics to the wants of a 
state of society widely difl’ering from that which prevails amongst 
Hindds in India ” Willcs, J., in the Tagore case, L R. S. I. A. at 
p. 70, quoting Blwohm Mo i/cc Delia v Ham Kiahorc Chowdry, 10 M. 
I. A. 279. In the case in question the interest of the heir expectant 
is a mere contingency not saleable Rawcliandm Tantra Ddsv. 
Dharma Ndrdyan Chucherhntty, 7 Beng. L, R 34. 

(^) Daya Bhaga, Ch. XT., Sec. 1, pi. 56. Thus it is, perhaps, that 
in Bengal the limited character of her right being emphasized a 
surrender by a widow to the then next heirs immediately vests tho 
property in them in possession as if she had then died. Noferdoss 
Boy V. Modhu Soonduri Bunnonia, I. L. R. 5 Cal. 732. 

Daya Bhdga, Ch. XL, Sec. 1, pi 62; Chundvalulee Della v, 
Bvody, 9 C W. R. ISd; Lakslmian Itdmcliaudra Joshi and another y, 
Satyabhdmdhdlf I. L. R. 2 Bom , at p 503 et ss Sec the opinion of Sir W. 
Macnaghten in Doc Don Gunyamraln v. Bidram^Bonncrjee, East’s 
Notes No. 85, 2 Morley’s Digest at p. 155, but also the judgment 
of East, C. J ., in Cosslnaut Bynack ei al. v Ilnrroosoondry Dosaee et al.^ 
No. 124, at p. 198 of tho same volume, with which may be compared 
the remarks of H. H Wilson in vol. V. of his works, pp. 1 ss. 

(d) See the judgment of Sir M. Westropp, C J., in Bhdld NaUnd v. 
Tarlhu Hari, above quoted; Vyav. May. Ch. IV., Sec. 10, pi. 8 ; Mit. 
Ch. II.. See. 1, pi. 31, 32; Colebrooke, in 2 Str. H. L. 272, 407; and 
Ellis, ilid.t 208. 

(e) Yiramit., Transl. p. 138 ss. Bliaiji Glrdliur et al. v. Bdi Khnshalt 
Bom. H. 0. P. J. F. 1873 No. 63; Bam Kislien Singh v. Cheot Bannoo, 
a W. R. Sp. No. 101; DoorgaDayee v. Poornn Dayee, 5 C. W. R. 141 ; 
Muesamut Thakoor Dayhee v. Bai Bal^tck Bam, lo'o. W. R. 3 P. C. 
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The analogy of the law of partition is applied by the Mitak- 
shard, Ch. II., Sec. ],and by the Siibodhiui, to the determina- 
tion of her estate, (a) She may sell or incumber the property 
principally, besides payment of her husband^s debts and her 
own necessary subsistence, (6) for two objects, the fulfilment 
of religious duties and the grant of charitable donations, (c) 
Gifts in Krishnarpan have been looked on with much favour 
by the Bombay Sastris, who say that the property may be 
disposed of for necessaries, for charity, and for the main- 
tenance of the husbaiid^s business, (d) A pilgrimage may 
be undertaken at the cost of the estate, and a daughter 
may be portioned out of it. (/) The gift of one-half of the 
property in Krishnfirpaid^ {^) would now hardly be sanc- 
tioned, and the right assumed in some instances by a mother 
to fulfil in this way a supposed duty to the deceased, would 
certainly be disallowed, (h) Nor can the mother strip the 

(a) Sue below Partition ; Colcb. Dig. B. v. T. 87, Comm. ; 2 Str. 
II. L. 383. 

(If) Sahhdmm v. Jdnklhdl, Bom. H. C P. J. File for 1878, p. 139. 

(c) Narada, Pt. I., Ch III , Slokas 29, 30, 36, 44 ; Raj Luhhee 
Dehia v Golcool Chandra Chowdh’u, 13 M. I. A. 209 ; Vyav. May. Ch. 
IV., Sec. 8, p. 14. 

The se[)aration of the estates of spouses contemplated by the Teuto- 
nic Codes was sometimes prevented by mutual donation which they 
allowed, and by which the survivor took the usufruct of the whole for 
life. This was accompanied by a right to alienate for an urgent 
necessity or for pious uses according to the Ripnarian Laws Tit. 48, 49. 

(d) See below, Ch. II., S. 11*, I. A 4, Q. 10; and Kupoor Bhuwanee 
v. Sc'mihram Scoshunker, 1 Borr. 448. 

(e) Mutteerarn Kowar v. Gopaul SahoOf 11 B. L. R. 416. 

(/ ) Nort L. C. 638 ; Steele L. C. 176. 

iff) As in Ch II., Sec. 14, 1. A. 4, Q. 10 ; see Ellis in 2 Str. H. L. 
408, 410 ; Kartick Cliunder v. Gour Molmri Boy, 1 C. R* 48 (a 
Bengal case). 

(h) Q. 726, 727 MSS. Surat, A. D. 1847. Custom seems in 
many instances to have assigned to the surviving mother a position 
superior to that of her son’s widow. Examples are to be found in 
Borradaile’s Caste Rules, and Steele L. C. 176. Ndrada, Transl* 
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widow of the estate by an adoption to the deceased^s father, (a) 
In Bengal the Courts have given effect to a widow^s resigna- 
tion of the succession in exchange for an annuity, (&) and 
to her relinquishment with consent of first reversioner^^ in 
favour of second, (c) 

A widow may borrow money on the estate for its effectual 
cultivation, (d) But she has no authority to waste the pro- 
perty. Although according to law of the Western Schools (e) 
the widow may have a power of disposing of moveable pro- 
perty inherited from her husband, (/) which she has not 
under the law of Bengal, she is by the one law as by the 
other restricted from alienating any immoveable property 

p. 19. The very early age at which a Hindu wife joins her husband 
enables the mother-in-law to assert a supremacy which in many cases 
is retained for life, even after the husband’s death. Inheritance by 
the mother docs not under such circumstances appear unreasonable, 
especially when the widow is still vcTy young. “ Sharpe remarks of 
ancient Egypt that ‘ here as in Bersia and J udaea the king’s mother 

often held rank above his wife.’ In China there exists the 

supremacy of the female parent second only to that of the male 
parent, and the same thing occurs in Japan.” H. Spencer in 
Fortniglithj Bnvieiv No. 172 N. S., p. 628. 

(а) Bhoohiin Moyeo JJehia v. Bam Kislwrc Acharjoe, 10 M. I. A. 
279. Tf a widow and a mother adopt different boys, the one adopted 
by the widow takes the estate, Q, 17G1, MSS. See below Ch. II., 
Sec. 6 A . Q. 22 

(б) Shama Soonduree ef al v. Slmrut CJiunder Butt et al , 8 C. 
W. B. 500; Lalla Koondu Lull et al. v. Lalla Kalee Pershad et al., 
22 Ibid. 307 ; Guuga Pershad Kur v. Shimhhoonath Barmun et al., 22 
Ibid. 393. 

(c) Protap Chunder Roij v. S Joijmonee Babec Choivdhrain et al., 1 

0. W. R. 98. 

(d) Koor Oodey Singh v. Phool Clmnd et al , 6 N. W. P. R. 197. 

(e) Munsookrdm v. Prdnjcevandds et al., 9 Harr. 390 ; Oojulmoney 
Bossee et HI. v. Sagormoney Boseee, 1 Taylor and Bell, 370 ; Hurrydoss 
Butt V. Bimgunmoney Bosses et al., 2 Ibid. 279 ; Qoluckmoney Babee 
V. Biggumher Bay, 2 Bouln. 201; Bhdld Ndhdnd v. Parbhu Ilari, 

1. L. R. 2Bom. 67. 

(/) See NArada I., HI,, 30; Prdnjeevandds et al. v. Bewcoorbdi et 
al, 1 Bom. H. C. R. 130. « 
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which she has so inherited/^ (a) alienating, that is, without 
a special justification. Thus she cannot, as against the 
collateral heirs, alienate by a mere deed of gift, (b) A sale 
made by her without authority may, according to several 
decisions, endure for her own life, but any one proposing to 
take a greater interest is bound to prove a necessity for the . 
sale, or at least a iirimd facie case of necessity. (6*) If how- 
ever the purchaser acts in good faith, the transaction is not 
wholly vitiated by some excess of the widow^s powers as rigor- 
ously construed, and he is not bound to see to the appli- 
cation of the purchase-money, {d) 

{a) Masst. Thakoor Veyhec v. Bai Baluk Ram, 11 M I. A. 176, 
cited in Brij Indar Bahadur Singh v. JRdiii Janhi Koer, L. R. 5 I. 
A. 15. Colobrookc and Ellis in 2 Str. H. L. 407 ss. ; and Bdi Amhd 
V. Ddmodar Ldlhhdi ct al., S. A. No. 217 of 1871, decided 11th 
August 1871 {see Bom H. C. P. J. F. for 1871). Steele L. C. 175. 
BUngwandccn Doobcy v Myna Bdi\ 11 M I. A 487. 

(5) Keerut Sing v. Koolakul Sing et al., 2 M. I. A. 331. 

(c) Gorya Ualya v. JJndrl ct al., S. A. No 455 of 1873 (Bom.H. C. 
P. J. F, for 1874, p. 125) ; Bhdn. Venhohd v. Goclnd Yeswant, Bom H. 
0. P. J. for 1878, p 60 ; Kanicsvar Frasad v. linn Bahadur Singh, I. 
L. R. 6 Cal. 843 (P. C.); Maydrdni v. Mofdrdm, 2 Bom. H. C. R. 313; 
Melgirappa v Shivdppa, 6 Bom. H. C. K. 270, A. C J. ; Mussi, 
Bhagbutti Daec v. Choiudry Bholanath Thakoor et ah, L R. 2 In. A. 
261 ; Govind Monec Dossce v. Sham Lai By sack ct ah, C. W. R , F. B. 
R. 165; The Collector of MasulipataniT Cavaly Vencaia Narrainappah, 
8 M. I. A. 529 ; Cavaly Vencata Narralnappah v. The Collector of 
Masiilipatam, 11 M. I. A. 619; Raj Lulchee Delia v. Gokool Chandra 
Choivdhry, 13 M. I A. 209; Kooer Goolah Singh et ah v Rao Kurnn 
Sing, 14 M. I. A. 176 ; Bhaiji GirdJmr et al t. Bdi Khnshal, Bom. H. 
C. P. J. F , 1873 No 63. A widow can dispose only of her widow’s 
estate in her deceased husband’s property, “ and that estate would 
determine either upon her death or upon her second marriage,” per 
Westropp, C. J., in Gurundth Nilkanth v. Krislmdji Govind, I. L. R. 4 
Bom. 462, 464, S. C. Bom. H. C. P. J. for 1880, p. 59. 

(d) Fhoolchund Ball v Rughoohun Suhaye, 9 C. W R. l08. Com- 
pare Hunoomanpersatid' Panday v. Mnsst Bahoyee Munraj Koonweree, 
6M. I. A. 393. See also Kamikhaprasad et ah v. SHmati Jagadamha 
Basi et ah, 5 B. L. R 508. The creditor must enquire as to the 
purpose and must explain the instrument to the widow. Baboo 
Kameswar Prasad v. Run Bahadxw Singh, L. R. 8 I. A. at pp. 10, 11. 
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One of the causes justifying an alienation of the estate is 
payment of the husband^s debts. The widow is bound to 
discharge them, (a) Not, however, if barred by limitation, 
according to a dictum of the Bombay High Court, (h) 
though she is not bound to avail herself of that plea, (c) any 
more than is a managing member in the case of an ancestral 
debt. Yet his acknowledgment would not, it has been said, 
revive the barred debt, except as against himself. (cZ) A re«- 
striction of the power to pay debts out of the estate might 
however be regarded perhaps as trenching in some degree 
upon the religious law of the Hindus. How strong the 
obligation is which that imposes may be seen from Bk, I., 
Ch. II., Sec. 6 A., Q. 7, and Narada, Pt. I., Ch. III., 18. 
The mere recital in a widow^s deed of sale of the object is 
not enough to prove it. There should be a concurrence of 
the relatives interested, (c) For her own debts the estate after 
her death is not answerable. (/) 

The widow’s powers of alienation are not enlarged by 
there being no heirs to take on her death. The State then 
succeeds; and the restrictions are inseparable from her 
estate, (g) The rule applies to the widow of a collateral 


(a) Gopeymohun v Sebun Cower et al.. East’s Notes, case No 64. 
(A) Melgirdppd v. Shivdppd, 6 Bom. H C R. 270 A C. J., supra, 
(c) Blidld Ndlidnd v. Parbhu Hart, 1 L. R. 2 Bom. 67 supra. 

{d) Gopahiarain Mozoomdar v. Mnddomufty Giipfeef 14 B. L. R. 49, 
(tf) Raj Lukliee Delia v. Gokool Chandra Clioiodhry, 3 B. L. R. 57 P. C. 
(/) Chundrabulee Delia v Brody, 9 C. W. R. 584; Chottoo Misser 
V. Jeniali Misser, I. L. R. 6 Cal. 198 

{g) The Collector of Masullpatam v. Cavaly Vencaia Narrainappa\ 
8 M. I. A. 600 For the grounds which have been deemed to 
justify a widow’s alienation of property see Umrootrani v. Nara- 
yandas, STBorr. R. 223; Gopal Chunder v. Gour Monee Dossee et al., 6 
O. W. R. 62; Raj Chunder Delv. Sheeshoo Ram Del et al., 7 Ibid, 
146 ; Runjeet Ram v. Mohamed Waris, 21 Ibid. 49 ; as to the burden 
of proof, Munsookrdm Munkisordds v. Prdnjeevandds et al., 9 Harr. 
396. Ratification of a lease by a widow, Mohesh Chunder Bose et al. v. 
Ugrakmif Banerjee et al, 24 C. W. 127 C. R. 
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succeeding in default of nearer heirs, (a) It will be seen 
below, Bk. I., Chap. II., Sec. 9, Q. 7, that the restriction is 
applied to a m^her inheriting from a son, though such pro- 
perty is commonly reckoned as Btrldhan.(&) On this point 
see further in the Chapter on Stridhan. 

Two or more HindA widows of the same man, according 
to the general doctrine, inherit from him a joint estate; (c) 
and though they enjoy separately, the estate still remains 
joint according to the later decisions, (d) so that grandsons, 
through a daughter of -oue widow, who had been awarded a 
separate enjoyment of a moiety, were excluded by the 
co-widow, (e) A right to partition as between two widows 
does not, it has been said, exist in ordinary cases, (/) but 
the Vyavahara Mayukha (Ch. IV., Sec. 8., pi. 9,) says, If 
more than one, they are to divide.^^ (g) So too the Virami- 
trodaya, Transl. p. 153 : Wives of the same class with the 
husband shall take the estate dividing it amongst them.'^ 
This, which is the doctrine of the Mit&.kshara also, Ch. IL, 
Sec. 1, para. 5, though omitted by Colebrooke, seems to 
have been recognized as the law in Bombay, {h) and the 


(a^ Bharmangavdd v. Rudra'pgavdd, I. L. R. 4 Bom. 181. 

{h) Vindyek Anandrdo et al v. Lnkshmibdi et ah, 1 Bom. H.C.R. 117. 
(c) Bhvgtvandeen Doobey v. Myna Bdl, 11 M. I. A. 487 ; each an 
equal share according to Thakiirain Jlamanund Koer v. Thakurain 
RagJimiath Koer and another, L. R. 9 I. A. 41 
{d) Shri Gnjayathi Nila Mani Patta Mahadcvi Garu v. iShri 
Gojapatlii Radliamani Patta Malta Devi Garu, L. R. 4 I. A. 212; S. C. 
I. L. R. 1 Mad. 290. 

(e) Rindamma v Venkafaramappa et ah, 3 M. H. C. R. 268; see 
Bk. I., Ch. II., Sec. 6 A., Q 39, 40. 

(/) Jijoyiamha Bayi et al v. Kamakshi Bayi et ah, 3 M. H. C. R. 
424; Kathupcramul v. Venhahai, I. L R 2 Mad. 194. «» 

(g) See Stokes* II. L. B. 86, 52 and note (a). To the same effect 
is the Smriti Chandrika, Ch. XI , See. 1, pi. 57. So 2 Str. H. L. 90. 

(h) Rumca (applicant) v. Bhagee (caveatrix), 1 Bom. H. C. R. 66, 
where cases are cited from Bengal and the N. W. Provinces. See 
below, Bk, T., Ch. II., Sec. 14, I. , A. 1, Q. 3, where the answer 
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right by survivorship of one of two widows was not appar- 
ently recognized in the case of Baj Lulchee Delia v. Gohool 
Chandra Ohoivdhry ; (a)see Bk. I.^, Oh. IL, Sec. 6 A., Q. 35, 36. 

On the death of a widow the Bengal law gives the inherited 
property to the then existing next heir of the last male 
owner. In Bombay the succession varies, as it is governed 
by the law of the Mitakshara or of the Vyavahara Mayilkha. 
These authorities agree to a certain point and then diverge 
widely. See below, Bk. I., Ch. IV., and the chapter on 
Strldhan. The widow of the nearest male sapinda of a 
pre-deceased husband, there being no male lineal descendant 
in the nearest collateml line, was, in Bdi Amid v. Ddmodar 
LaJhhdiyiJb) pronounced on that ground to be the heiress of a 
HindA widow deceased. 

§ 3 I?. (5) Daughters. — On failure of the first three 

descendants in the male line, of adopted sons, and of a 
widovj, a daughter inherits the estate of a separate 
householder, and the separate of a united 

coparcener. An unmarried daughter has the preference 
over a married one, and a poor 'married one over a rich 
married one. 

See Book L, Chap. II., Sec. 7 ; and for authorities, see 
Book L, Chap. I., Sec. 2, Q. 4; Chap. II., Sec. 7, Q. 19. 
Mit. Chap. IL, Sec. 2, pp. 1 to 4; Sec. XL para. 13.; and 
Vyav. May., Chap. IV., vSec. 8, p. 10 ss. 

If there are several daughters living in the same condition, 
i. e, being all unmarried, or all married and poor, or all 

implies a succession to separate interests by the two widows, and 
above p. 89. The equal widows not having an independent joint 
ownersftip along with their husbands as in the case of undivided sons 
would not be subjects of unobstructed inheritance according to 
Vijnanesvara’s idea, but rather of an ownership descending on each 
as to her own portion, which implies at least a mental partition. 

(a) 13 M. I. A. 209. 

(h) See Bom. H. C. P. J. F. 1871. S. A, No. 217 of 1871. 
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married and rich, they share the estate of their father 
equally. See Book' I*, Chap. II., Sec. 7, Q. 19. The cir- 
cumstance of^aving or not having a son is in Bombay 
indifferent, (a) 

In Srimaii Uma Devi v. GoTiulanand Das Mahapatra (b) 
the Judicial Committee adopted tho statement of the 
Benares law given in 1 Macn. H. L. 22, that a maiden is in 
the first instance entitled to the property ; failing her^ that 
the succession devolves on the married daughters who are 
indigent, to the exclusion of the wealthy daughters; that, in 
default of indigent daughters, the wealthy daughters are 
competent to inherit; but no preference is given to a 
daughter who has or is likely to have male issue, over a 
daughter who is barren or a childless widow 

Tho preference of the unmarried daughters over the 
married ones seems to be founded on the principle that, be- 
fore all, a suitable provision for the marriage of daughters 
must bo made. For the historical origin of the daughters 
right of succession see Bhdu Ndndji Ufpdt v. 8‘undrdbdi^(c) 
Shumani Amtndl v. Muttammdly {d) and above p. 84. (e) 

Regarding tho case where a Sfidra leaves a daughter and 
an illegitimate son, see § 3 (3), above p. 81 ss. 

In the case of Amritolal Bose v. Bajoneehant Mitter^if) tho 
Privy Council say, There is a great analogy between the 
case of widows and that of daughters, though the pretension 
of daughters is inferior to that of widows.^^ Daughters in 


(а) Bdkuhdi v. Manclidhdi, 2 Bom.'H. C, R. 5; Foli v. Narotum 
Bapu et al , 6 Bom. H. C. R. 183, A. C. J. 

(б) 9 AI. I. A at p. 542. 

(c) 11 Bom. H. 0. R. 249, 273. 

{d) I. L. R. 3 Mad. 265, 267. 

(e) The very gradual establishment of daughter’s rights of succes- 
sion in Ireland and other countries in Europe is shown in O’ Curry’s 
Lectures, Introd. by Dr. Sullivan, p. 170 ss. 

(/) L. R. 2 In. A. 113. 

14 H+- 


9 
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Bombay, however, occupy a position superior to widows, 
according to the prevailing doctrine as to the restrictions 
on a widow^s estate, as they may freely dispose of the 
property of their fathers, which they have taken by inherit- 
ance, their estate being regarded as absolute.(cj) They take, 
moreover, in the Bombay Presidency, separate interests 
excluding the right of survivorship (6) contrary to the 
rule applied in Bengal (c) and Madras, (d) Nor have they in 
Bombay been regarded hitherto as mere life-tenants,(e) as to 
some extent they appear to be in Madras (/) and Bengal, {g) 


(a) See Haribhat v. Ddmodarhlmt, I. L. R. 3 Bom. 171# and the 
cases there cited, and Bdbdji v. BdldjU I L. R. 5 Bo. 660 ; Strimuthi 
Muttu Vizia Bagunada JRani v. Doramnga Tcvar, 6 Mad. H. C R. 
p. 310. See, however, Mutta Vaduganadha Tcvar v. JDorasinga Tcvar, 
L. R. 8 I. A. 99, 108, a Madras case. 

(b) Btddkidds v. Keshavldl, I. L. R. 6 Bom. 85, referring to I. L. 
R. 3 Bom. 171 8ui)ra. 

(c) Amritolal Bose v. Rajoneekant Mitter, L. R. 2 1. A. 113. 

(d) 6 Mad. H. C. R. 310 supra (a). 

(e) See I. L. R. 3 Bom. 171, and the cases there cited. 

(/) Simmani Ammdl v. Muitammdl, I. L. R. 3 Mad. at p. 268. 

(g) Dev Pershad v. Lujoo Roy, 20 C. W. R. 102 ; Dowhit Kooer v. 
Burma Deo Sahoy, 22 C W. R. 55, C. R. quoting The Collector of 
Masullpatam v. Cavaly Vencota Narrainappah, 8 M. I. A. 551, and 
Mussnmai Thakoor Deyhee v, Rai Baluk Ram, 11 M. I. A. 172. But 
in 1 Str. H. L 139, 2nd ed., (pp. ICO-lGl, Ist ed.) it is said : “Accord- 
ing to one opinion, not only the sons of daughters, but the daughters 
of daughters also inherit, in default of sons, but this does not 
appear to have been sustained ; on the other hand, where there are 
sons, their right of succession is postponed to that of other daughters 
of the deceased ; and, where such sons arc numerous, when they do 
take, they take per stirpes and not per capita. Authorities postpon- 
ing still further their right have been denied ; but the succession 
in the descending line from the daughter proceeds no further, the 
funeral cake stopping with the son ; which is an answer to the claim 
of the son’s son, grounded on the property having belonged to his 
father. Neither, according to Jimflta VAhana, on failure of issue, 
does the inheritance, so descending on the daughter, go, like her sti’i- 
dhana, to her husband surviving heV^ but to those who would have 
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Barrenness is not as in Bengal a cause of exclusion, (a) the 
theory on which the daughter is admitted in Bombay being 
essentially Afferent. 

§ 3 B. (6) Daughter's Sons. — On failure of the three first 
descendants in the male line, of adopted sons, of widows, 
and of daughters, a daughter's son inherits the estate of a 
separate grihastha, and the separate property of a united 
coparcener. 

See Book I., Chap. II., Sec. 8 ; and for Authorities, 
see Book I., Chap. II., Sec. 8, Q. 1 and 5. 

Eegarding the case where a Sfldra leaves an illegitimate 
son, and a daughter's son, see above § 3 J5. (3), pp. 85, 86. 

If a separate householder leaves two daughters, one of 
whom dies after her father, but before the division of his 
estate has been effected, leaving at the same time a son, this 
son, according to the doctrine of the Bombay Sastris, 
will inherit the share which would have fixllcn to her. See 
Remarks to Book I., Chap. II., Sec. 7, Q. 1 and 3. This 
view is supported by the analogous case of the brother 
and the brother's sons," regarding which the Mitakshara, 
Chap. II., Sec. 4, para. 8, states expressly as follows: — 

In case of competition between brothers and nephews, 
the nephews have no title to the succession, for their right 

succeeded, had it never vested in such daughter ; but by the South- 
ern authorities, it classes as stridhana, and descends accordingly. 
And, upon the same principle, the husband is precluded during her 
life from appropriating it, unless for the performance of some indis- 
pensable duty, or under circumstances of extreme distress. Whereas 
the daughter’s own power over it is greater than that of the widow 
of the deceased, whose condition is essentially one of considerable 
restraint.” And the Privy Council recognize a possible difference in 
favour of the daughter,* though this is now superseded by what is 
said in Muttu Vaduganadha Tevar’s caset against women’s trans- 
mitting to their own heirs property which they take by inheritance. 

(a) Simmani Ammdl v. Muttammdl, I. L. R. 3 Mad. 266. 

* Hurrydoss BiUt v. Sreemutty Uppoornah Dossee, 6 M. I. A. 445. 

t L. r! 8 I. A. 99, 109. ^ 
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of inheritance is declared to be on failure of brothers {see 
Sec. 1, p. 2.) However, when a brother has died leaving no 
male issue (nor other nearer heir), and the estate has conse- 
quently devolved on his brothers indifferently, if any of them 
die before a partition of their brother's estate takes place, his 
sons do in that case acquire a title through their father/^(a) 

That the principle laid down in this passage is applicable 
also to the case of the daughters and daughters^ sons fol- 
lows from the maxim of interpretation, according to which a 
rule given for a special case is applicable to all analogous 
cases, though no indication to that effect may have been 
given. For, the Hindh law-books often give, as the Sastris 
express it, only tho“ dikpradarsana,^ ^ the indication of the 
direction, not exhaustive rules. Examples showing that the 
authors of the Mitakshara and Mayukha and other works 
interpreted the ancient Smritis in this manner are frequently 
met with. Thus, the rule that unmarried daughters inherit 
before married ones [see above § 3 (5) ] is given by Gau- 

tama with respect to the succession to their mothers^ stri- 
dhana, {see Gautama 28, Sih 21). But both Vijiianesvara 
and Nllakantha apply it also to the daughters^ succession to 
their father’s property. Prom the analogy of the case of 
'^brothers and brothers^ sons,’^ it follows also that in no 
other case, than the one just considered, do daughters’ sons 
share the inheritance with daughters. 

Such is the doctrine prevailing in Bombay where each 
daughter, taking a present right by inheritance, is thought 
on her death to transmit it to her own proper heirs subject 
in this case to the qualification founded on special texts. (fe) 
See Bk. I., Ch. IV., B. § 1, § 4; Ch. IL, Sec. 8, Q. 1. Where 
daughtejes are regarded as taking as a class, with survivorship 
as in Madras [see above § S B. (5)] a different rule prevails. 
The son is not such a co-owner with his mother according 


(a) See Bamprasad Teioarry v. SJieochurn Boss, 10 M. I. A. 504. 

(b) See Mit. Ch, IL Sec. II. para. 6(, Ch. I. Sec. XII. 
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to that doctrine as to replace her in the group of successors 
to her father. It is consistent with this that daughter's 
sons take peY capita not per stirpes as they would by identifi- 
cation in rights with their mothers. See Bk. I., Ch, II., Sec. 8, 
Q. 2; but a brother’s sons too are excluded by brothers, 
yet succeed to an interest, which, to use an English expres- 
sion, had become vested in possession in their father before 
his death. 

The text of Yajnavalkya on which the different doctrines 
are based is not in itself suflBcicntly explicit to make either 
of them untenable. The former is the one more consonant 
to Vijiianesvara’s general principle of a woman’s capacity to 
take and transmit complete ownership by inheritance : the 
variation from the general scheme of succession to females 
by bringing in the daughter’s sons in this particular case 
before the daughter’s daughters gives a liberal, though 
not indisputable, effect to the text instead of reducing the 
daughter’s right to a mere life estate interpolated in the re- 
gular series of successions. The succession of the daughter’s 
son to the interest inherited by his mother but not entered 
on by her in actual separate enjoyment agrees exactly 
with the rule given by Nilakantha in the Vyav. Mayukha 
for the further succession to property which has passed to 
a female by inheritance. It goes, he says, to heirs according 
to such relations as if she were a man, {a) and the first in 
this series is the son or group of sons of the last owner. 
Daughters according to him take separate interests (6) sepa- 
rately heritable. 

§ 3 J5. (7) The Mother, — On failure of daughters^ sons, 
the mother [except in Gujarat) inherits the estate of a 
separate householder, the separate estate of a ^luited co- 
parcener, as also the estate of a paying student [upaJcur- 
vdna Brahmachdrt,) 


(a) Vyav. Maytlkha Ch IV. Sec. X. para, 26 

[b] Vyav. MayOkha Ch. IV. Sec? YIII. para. 10. 
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See Book I., Chap. II., Sec. 9 ; and for Authorities see 
Book L, Chap. L, Sec. 2, Q. 4; and Chap. II., Sec. 9, Q. 1. 


A mother who remarries loses, it would seem, her right to 
the succession to the estate of the son by her first husband 
under Sec. 2 of Act XV. of 1856, as she certainly would 
under the strict Hindu law by forming a connexion inconsist- 
ent with her retaining a place in the family of her first hus- 
band or even in the caste. But in the case of Ahorah Sooth 
V. Boreeanee (a) it was ruled that a widow remarrying forfeits 
only the right she has then actually inherited, not her right 
of inheritance to her son then living. 

Stepmothers are not included in the term mother.^^ 
Regarding the rights of a stepmother, see Book I., Chap. II., 
Sec. 14, I. A. 2, Remark to Q. 1. 

The Vyav. May. Chap. IV., Sec, 8, para. 15, places the 
father first, and next the mother, and the High Court 
pronounced in favour of this order of succession for Gujarat 
in Khodabhai Mahiji v. Bahdhiir Dalu et al. (b) 

The estate taken by a mother succeeding to her son is said 
to be like that taken by a widow from her husband, (c) 

§ 3 B. (8) The Father. — On failure of the mother^ the father 
inherits the estate of a separate householder^ of a paying 
student, and the separate estate of a united coparcener. 
In Gujarat the father has precedence of the mother as 
heir to their sons. 

See Book I., Chap. II., Sec. 10; and for authorities see 
Book I., Chap. II., Sec. 9, Q. 1; and Chap. 1, Sec. 2, Q. 4. 


(a) 10 C. W. R. 35, 11. Id 82. 

(b) Bom. H. C. P. J. for 1882, p. 122. 

(c) Narsdppd Lingdppd v. Sakhdrdm, 6 B. H. C. R. 215 ; Tuljdrdm 
Mordrji v. Mathurddds et al., I. L. R. 5 Bom. 662. iSee also the 
chapter on Stridhaua, aud the refe^-euces given above, p. 94. 
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§ 3 B. (9) Brother op the Whole Blood. — On failure of 
the father^ full hrothers succeed to the estate of a separate 
Grihast^j ^c. 

See Book I., Chap. II., Sec. II., and for Authorities see 
Book L, Chap. I., Sec. 2, Q. 4; and Chap. IL, Sec. 11, Q. 4; 
Vyav. May. Chap. IV., Sec. 8, p. 16. 

In case a brother dies leaving more than one brother, 
and one of these also dies after him but before the partition 
of the estate of the first deceased brother has taken place, 
and if this second brother leaves a son, then this son will 
take the share of the estate which should have fallen to his 
father. See above § 3 7i. (6) Mit. Chap. II., Sec. 4, p. 9 ; 
Viramit., Transl. p. 195. (a) 

Representation is not recognized in the case of a pre- 
deceased brother who has left sons. These nephews are 
excluded by their surviving uncles. It is only on the 
complete failure of brothers of the deceased that brothers^ sons 
succeed to him. Mit. Ch. II., Sec. 4., paras. 1, 5, 7. Viramit. 
Tr. p. 195. Sec below Bk. I., Ch. IL, Sec. 11, Q. 6, and Bk. I. 
Chap. II., Sec. 13, Q. 4, 5. The doctrine may indeed be 
confined to those who by birth become, actually or potentially, 
sharers with their fathers forthwith, or immediately on the 
fathers becoming owners of property, and those who by ana- 
logy take through a mother from the maternal grandfather, (6) 
when their mother has died between the decease of their 
grandfather and the actual partition of his property. 


(a) Some surprise may be felt that this rule should have seemed 
necessary. But according to Hindd notions as possession is gene- 
rally necessary to the completion of ownership, so separate possession 
is essential in theory to the completion of a separate ownership 
of a share derived from a prior joint ownership of the aggregate. 
The father, however, having once become a coparcener, his son has 
acquired a concurrent interest which is but expanded by the father’s 
death. 

(b) SeeYysLY. May. Oh. IV. Sec. 2, para. 1 ; Sec. X. para. 26; 
above § 3 B. (6) ; Sarasvati VilAs4 § 7, 21, 336. 
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§ 3 J5. (10) Half Brothers. — On failure of hrothers of the 
full-blood j half-brothers inherit the estate of a sejoarate 
householder^ 

See Book I., Chap. IL, Sec. 12 ; and for Authority, 
see Book I., Chap. II., Sec. 1 1, Q. 4. 

The Vyav. May. includes the half-brother among the Got- 
raja Sapindas, and places him after the son of the brother of 
the full blood. This may be taken as the prevailing law in 
the town of Bombay according to the preference accorded to 
the Mayilkha by the High Court for cases arising within its 
Original Jurisdiction. The full sister, too, takes precedence 
of the half-brother according to the same authority, on the 
construction of the word “ brethren/^ which makes it extend 
to females, (a) But beyond these limits the Mitakshara is 
generally preferred and regulates the succession as here indi- 
cated. (&) In this construction the Viramitrodaya, Transl. 
p. 194 and the Daya Bhaga agree, see Daya Bhaga, Chap. XI. 
Sec. 5, pi. 10-12. So also the Smriti Chandrika, Transl. p. 183. 
§3i?. (11) Sons of Brothers of the Full Blood. — On 
failure of half-brothers y sons of brothers of the full blood 
inherit the estate of a separate householder , 

See Book I„ Chap. II, Sec. 13; and for Authorities, see 
Book I., Chap. I., Sec. 2, Q. 5; and Chap. II., Sec. 11, Q. 4. 

§ 3 B. (12) Sons of Half Brothers. — On failure of sons of 
full brothers, sons of half-brothers inherit the estate of a 
separate householder, §''c. 

Authorities. 

See Book L, Chap. II., Sec 11, Q. 4. 

Bearding the case in which brothers^ sons inherit together 
with brothers, see above. Remark to § 3 B. (9). The 

(a) Sakhmnm Saddshiv v. Siidbdi, I. L. R. 3 Bom. 353, referring to 
Vind/yak Anandrao v, Lukshmibdi, 9 M. I. A. 516* 

(5) See Krishndji v. Pdndurang, ^•12 Bom. H. C, R. 65. 
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deceased brother is represented by his son, his right having 
become jested in possession) to use the English phrase, 
before his death. 

The Vyav. May. places half-brothers' sons amongst the 
Sapindas. 

§ 3 i? (13) The Paternal Grandmother. — On failure of 
sons of half-brothers, the 'paternal grandmother inherits 
the estate of a separate householder^ 

Authorities. 

See Book I., Chap. II., Sec. 13, Q. 7; Mit. Chap. II., 
Sec. 5, p. 2. 

The place assigned to the paternal grandmother is a 
special one, due partly to her entrance into the family and 
moral unity with the grandfather, but partly also to the 
particular mention of her as an heir by Manu (a) next after 
the mother. {h) The Mitakshara docs not follow Manu in this, 
but uses the text to support the place assigned to her as 
the first of the jnatis or gentiles. The postponement of her 
to the father, brother and nephew is grounded on the 
principle that these are specified in Tajfiavalkya’s text, while 
she is not. The fact is that the two Smritis as they stand 
are inconsistent. The passage in' Manu was probably 
uttered originally with some context (such as in case there 
should be none but female claimants), which has now been lost, 
and the isolated fragment preserved has thus become 
misleading, (c) but the mention of the grandmother shows 
a capacity on her part to inherit which Vijfianesvara makes 
specific in his comment on Yajiiavalkya's text, which does 
not itself mention her as an heir, (d) 

(a) Ch. IX. 217 (5) Mit. Ch. II., Sec. 1, p. 7. 

(c) This has occurred in the Roman law as Savigny shows, 
System, Yol. III. App. VIII. § VIII., and Text § 116. 

(d) See Lalluhhdi v. Mdnknvarhdi, I. L. R. 2 Bom. at p. 438 ss. 
VijnAnesvara in commenting on Yajnavalkya was constrained to give 
his own Kishi precedence and to construe other smi'itis in accord- 
ance with it. Sec above pp. 11 arid 14 notes. 

15 H-H 
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§ 3 (14) Gotbaja Sapindas. — On failure of the paternal 

grandmother, the Gotraja Sapindas, i. e, all the males of 
the deceased? s family (gotra) related to him within sip 
degrees dowmvards and upioards, together with their 
respective vnves^ are entitled to inherit the estate of a 
separate householder. It would seem that the Gotraja 
Sapindas inherit according to the nearness of their line 
to the deceased, i, e, that the fourth, fifth, and sixth 
descendants in the deceased^ s own line (santdna) should he 
placed first, next the father^ s line, viz, the deceased^s 
brother^ s second, third, fourth, fifth, and sixth descendants, 
next the grandfather and his descendants to the sixth 
, degree, and so on> In Gujarat the sister is placed at the 
head of the Gotraja Sapindas. 

Authorities. 

See Book L, Chap. I., Sec. 2, Q. 4; Chap. II., Sec. 14, 
I. A.3, Q. 1 ; Chap. II., Sec. 14, I. A. 1, Q. 1 ; Chap. II., 
Sec. 14, I. B. b. 1, Q. 1 ; Vasishtha IV. 17, 

The collateral succession to property on failure of the heirs 
individually specified has given rise to many controversies 
amongst the Hindu lawyers. The rule that a jnati succeeds, 
or that a gotraja sapinda succeeds, gives no information as 
to who and who only aro to be regarded as jnatis (paternal 
kinsmen) or as gotrajas (of the family or born in tho family), 
and the kind of connexion intended by these terms has been 
differently understood by different commentators. The 
nearer relatives of tho propositus, as his son, his father and 
his brother, aro obviously jnatis and gotraja sapindas, but 
being expressly named in tho Smriti they have not to rely on 
their inclusion under any more general term for their 
right of succession. When we come to such a relative as 
the sister, the fact of her passing into another family gives 
her in one sense a new gotrajatva,^^ or family connexion, 
and in the same sense deprives her of connexion with 
her family of birth. Viju&nelvara accordingly passes her 
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by in favour of the male gotraja sapindas. Nllakantha, on 
the other hand, influenced no doubt by the growing strength 
of natural affections, as opposed to a strictly logical deve- 
lopment of the religious agnatic system, (a) gives her 
a place next to the grandmother as having a gotrajatva 
(= family connexion) through birth, even though she has 
since passed out of the gotra. The extent to which each 
collateral line is to bo followed before the right passes 
to the one next entitled, the interpolation of the 

bandhus^^ or cognates between the nearer and remoter 
lines of agnates ; {1) the possibility and the extent of the 
transmission of hereditary right through daughters of col- 
laterals ; the rights of such daughters ; and the rights of 
widows of collaterals to succeed in place of their husbands 
in preference to a remoter line, possibly even in preference 
to lower descendants in the same line ; all these are 
questions to which various writers have given inconsistent 
though almost equally ingenious answers. The Vyavahara 
MayAkha’s scheme differs essentially from that propounded 
in the Mitakshara and followed by the Viramitrodya, (c) 
which however has itself been understood in different ways 
by subsequent authors and hj the Sastris. The nicer points 
of the subject have been treated in the principal authorities, 
not only on discordant principles, but in a fragmentary way, 
which leaves room for much doubt. Under these circum- 
stances it is hardly to be expected that any system, however 

(a) A similar exception in favour of sisters occurred under the 
Boman law while women generally were thought unfit for inheritance. 

(&) In Bengal the Bandhus come next after the nearer Sapindas, i.e., 
before descendants from ascendants beyond the great-grandfather. 
Roopchurn Mohapater v. Anundlal Kharis 2 C. S. D. A. B 36 ; 
Deyanath Roy et al. v Mutlioor Nath, 6 C. S. D. A. R, §7. In 
Madras, according to the Smriti Chandrika Chap. XI , the male 
gotrajas only come in next after brothers* sons, and after them the 
sam&nodakas limited to two descendants from each ascendant above 
the propositus. 

(c) See also the Sarasvati Vildsi?^ § 681, 58G ss» 
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carefully deduced from the authorities, will gain universal 
assentl We will, however, state the principles which seem 
the moat in harmony with those involved in the authoritative 
text, so far as these go, and which have been generally 
followed by the Sastris of the Bombay Presidency. These 
have in some instances received judicial confirmation since 
the first edition of this work was published, and the decisions 
of the High Courts and of the Judicial Committee have 
thus established fixed points by reference to which the 
correctness of the views set forth on other cognate questions 
can readily be tested. 

In dealing with the materials now embraced under Book 
L, Chap. II., Sec. 14, it became necessary to determine on 
what principles the several questions and answers should be 
arranged, and this opened n 2 > the whole question of the 
sapinda and gotraja relationshij) as conceived by Vijnunes- 
vara and by Nilakantha. We propose to state their views 
in connexion with the distribution of the answers referrible 
to the one and to the other authority. 

The term Gotraja^^ designates, according to the Mi- 
takshara, Mayukha, and Mann IX. 217, — 1, the paternal 
grandmother ; 2, the Gotraja-Sa 2 )indas ; and 3, the Gotraja- 
Samanodakas, As there were no cases referring to the 
paternal grandmother, (a) tho Gotraja- Sa])iiidas have been 
given the first place. Amongst these have been placed, 
first (A), those whose right to inherit is expressly mentioned 
in the Mitakshara, the Viramitrodaya, and the Mayukha* 
The Mitakshara (with which the Viramilrodaya agrees per- 
fectly) names the following Gotrajas as entitled to inherit, 
after the paternal grandmother, the property of a separated 
male. (Colebrooko, Mit. p. 350; Stokes, H. L. B. 44C.) 

1. The paternal grandfather; 2, the fixther^s brothers; 3, 
the father^s brothers^ sons ; 4, tho paternal great-grand- 
mother ; 5, the paternal great-grandfather ; 6, the paternal 


(a) See Bk. I. Ch. H, Section 13, Q. 7. 
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grandfather^s brothers ; 7, the paternal grandfather^s bro- 
ther's sons; and this order of heirs is to be repeated up to 
the seventh ancestor. 

The Mayfikha lays down the following order : — 

1. The uterine sister ; 2 , the paternal grandfather and the 
half-brothers, as joint heirs ; 3, the paternal great-grand- 
father, the father's brother, and the sons of half-brothers, as 
joint heirs ; and so on, all the Gotrajas up to the seventh 
ancestor, according to the nearness of their relationship. 
But as Mr. Colcbrooke remarks (Mit. p. 350, Note), it is by 
no means clear how the remoter heirs are to follow one 
another, (a) 

Though in general the Mitakshara possesses the greatest 
authority in this Presidency, and it would therefore seem 
necessary to follow its order, it was impossible altogether to 
neglect the Mayukha, since in Gujarat and in the island of 
Bombay the Mayiikha partially prevails over the Mitak- 
shara, (b) and the sister is there allowed to inherit immedi- 
ately after the paternal grandmother, (r) Consequently the 
first place has been generally assigned to her by the Sastris. 
They have in several cases even from the Deccan and 
Konkan decided in her favour, and in Book I., Chap, il., 

(а) Nilakantha probably aimed at governing succession subject to 
the express provisions of the Sastras in favour of specified relatives 
by a principle of proximity of degree, counting as in the Eoman law 
every step up and down, and making all at an equal distance equal 
sharers in the estate of the propositus. See Lalubhdi v. Mankoovar* 
bdif I. L. R. 2 Bom. 388. The other authorities follow the principle 
of the Teutonic and the English laws in going up to the nearest point 
of the ascendant stock that will afford an heir, and then following 
the line of descendants springing from it and choosing the nearest in 
that line. 

(б) See Lallooblioy v. CdssibdifL, R. 7 I. A. 212; and, above, 
Introduction. 

(c) Vindyekrdo Anatid/i'do v. Lakshmibdi, &c., 1 Born. H. C. R. 117, 
S. C. 9 M. I. A. 517. 
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Section 14, these have been subjoined to those from Gujar&t, 
though, according to the Mit&kshari, they would more pro- 
perly be included in Section 15. 

The cases which refer to the right of the Gotrajas, not 
mentioned in the Mitakshara and Maydkha, form the second 
division (B), and have been classed under two headings; 
a, males ; 6, females ; because the rights of the latter depend 
on principles less generally accepted than those recognized 
as applicable to the former. 

The questions whether the Gotraja-Sapindas who are not 
expressly mentioned in the Law books, have any right to 
inherit, and if they have, in what order they succeed, are not 
easy to decide. As regards the males, the Sastris have confid- 
ently asserted their rights (sec Bk. I., Ch. II., Sec. 14, 1., B. a. 1 
and 2) and quoted as authority for their opinions the passage 
of the Mitakshara ( Vyav. /. 55, p. 2, 1. 1., see Chap. I., Sec. 2, 
Q, 4, and Stokes, H. L. B. 427), which names the Gotrajas as 
heirs. It appears therefore that they considered the series of 
Gotraja-Sapinda heirs, given by Vijnanesvara (Colcbrooke, 
Mit. 1. c.) as not exhaustive, nor intended to exclude others 
than those named, but only as an exemplification of the 
general doctrine. The same opinion has also been advo- 
cated by the Sastris in other parts of India, where the 
Mitakshara is the ruling authority, [a) as well as by 
Mr. Vinayak Sastri, the late Law Officer of the High Court of 
Bombay. Moreover, this view was adopted by Mr. Harrington 
in the case of Dutt Zahlio Lannauth T/ia and others v. 
Rajunder Narain Bae and Coower Mohinder Narain Bae, (b) 
and the Privy Council, on appeal, confirmed his judgment. 

(a) See R» Sreekaunth JDeyhee v- Sahib Perlhad Seirif Morley, Digest, 
New Series, p. 187, No. 14 ; RutchepiUty Dutt et al v. Rajunder 
Narain Rae et al., 2 M. I. A. 132, 168. 

(b) Moore, Indian Appeals, 1 . c. This view is confirmed in Bliyah 
Rama Singh v. Bhyah TJgur Singh, 13 M. I A. 373. So in Thakur 
Jibnath Singh v. The Court of Wards, 5 Beng. L B. 442, and Parasara 
Bhattar v. Rangardya Bhattar, I. L^R. 2 Mad. 202. 
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Mr. Harrington, after having proved that the word putra, 
' son/ is used in the Mitfiksharft and Subodhini as a general 
term for descendant or male issue, says in his review of the 
opinions of the S^stris (p. 157) : — 

The same construction must, I think, be put on the 
words ‘ sons^ and ^ issue^ (putra and sunavah) in the fourth 
and fifth paragraphs of the fifth Section and second Chapter 
of the Mitukshara, (a) and this interpretation is indeed indi- 
cated by other expressions of tho same paragraphs, viz., 
on failure of the father’s and on failure of the paternal grand- 
father’s line (Santana). To adopt the construction proposed 
by the appellant would be to cut off all the descendants 
below the grandson of the father, grandfather, and every 
other ancestor, and would render nugatory the provisions in 
the Mitakshara, (h) as well as other books of law, which ex- 
pressly state the succession of kindred belonging to the same 
family, as far as tho limits of knowledge as to birth and 
name extend.’’(c) 

But the opinion that Vijfianesvara’s series of heirs is not 
intended to be exhaustive, may bo strengthened by some 
further arguments. Firstly, if it were intended to be ex- 
haustive, not only would tho provision that the Gotraja- 
Samanodakas may inherit as far as name and knowledge of 
birth extend, as Mr. Harrington observes be rendered nuga- 
tory, but virtually all the Samanodakas and one line of the 

(a) Colebrooke, Mit. p 850 ; Stokes, H. L B 446-7 : — 

“ 4. Hero on failure of the father’s descendants, the heirs aro 
successively the paternal grandmother, the paternal grandfather, the 
uncles, and their sons. 

“ 5. On failure of tho paternal grandfather’s line, the paternal 
great-grandmother, tho great-grandfather, his sons and their issue 
inherit. In this manner must be understood the succession kin- 
dred belonging to tho same general family, and connected by funeral 
oblations.” 

{h) Colebrooke, Mit. p. 351 ; Stokes, H, L B. 447. 

(c) Compare also Sliondijan v. Moimn Pandry ct aL Eeports of S. 
H. A., N. W. P. 1863, II. p. 134 ; and Duroo Singh v. Rai Singh et 
ibid. 1864, p. 523. * 



120 


LAW OF INHERITANCE. 


[book I. 


Sapindas wonld be excluded from the succession. For it is 
hardly possible that the seventh ancestor and his sons and 
grandsons could be alive at the time of the death of the 
seventh descendant ; and this improbability increases with 
every grade among the Sarnanodakas, who extend to the 
fourteenth ancestor and are to inherit in the same order as 
the Gotraja-Sapindas, i. e,, 1, female ancestor ; 2, male 
ancestor; 3, their sons ; 4, and grandsons. But, secondly, 
the definition of the word Sapinda, which Vijnanesvara gives 
in the first chapter of the Mitakshara, clearly shows that all 
the unmentioned descendants of the lines of the various an- 
cestors, down to the seventh degree, as well as the descend- 
ants of the deceased person down to the seventh, inherit. 
For Vijnanesvara says (Acluirakanda /. G, p. ], 1. 15), (a) 
when he explains the verse I. 52, of Y^'navalkya, in which 
it is declared that a man shall marry a girl who is not 
his Sapinda : — 

He should marry a girl, who is non-Sapinda (with 
himself). She is called his Sapinda who has (particles of) 
the body (of some ancestor, &c.) in common (with him). 
Non-Sapinda means not his Sapinda. Such a one (he should 
marry). Sapiiida-relationship arises between two people 
through their being connected by particles of one body. 
Thus the son stands in Sapinda-relationship to his father 
because of particles of his father's body having entered (his). 
In like (manner stands the grandson in Sapinda-relationship) 
to his paternal grandfather and the rest, because through 
his father particles of his (grandfather’s) body have entered 
into (his own). Just so is (the son a Sapinda-relation) of 
his mother, because particles of his mother’s body have en- 
tered [into his). Likewise (the grandson stands in Sapinda- 
relationship) to his maternal grandfather and the rest 

{a) The Samskaramayukha adopts this theory. The Dharmasindhu 
states merely the two theories, leaf 63 (Bombay Edition), Part I. 
"(p. 353, Marathi, Samvat 1931). It is glanced at in Vyav. May. 
Oh. IV. Sec. 5, p. 22, and supported, in theDatt. Mim- Sec, 6, para. 9, 
by a reference to Manu. 
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through his mother. So also (is the nephew) a Sapinda- 
relation of his maternal aunts and uncles, and the rest, 
because particles of the same body (the paternal grandfather) 
have entered into (his and theirs) ; likewise (does he stand 
in Sapinda -relation ship) with paternal undos and aunts, and 
the rest. So also the wife and the husband (are Sapinda- 
relations to each other), because they together beget one 
body (the son). In like manner brothers^ wives also are 
(Sapinda-relations to each other), because they produce one 
body (the son), with those (severally) who have sprung from 
one body (/. c. because they bring forth sons by their union 
with the offspring of one person, and thus their husbands^ 
father is the common bond which connects them) . Therefore 
one ought to know that wherever the word Sapinda is used, 
there exists (between the persons to whom it is applied) a con- 
nection with one body, either immediately or by descent.” (a) 

After refuting some objections which migrht be raised 
against this definition, and after discussing the latter part 
of Yajn. I. 52, and the first half of Yujfi. I. 53, Vijfianesvara 
again recurs to the cpiestion, who the Gotraja-Sapindas are. 
Mitakshara,/. 7, p. 1, 1. 7: — 

^^In the explanation of the word ^asapindam^ (non- 
Sapinda, verso 52), it has been said that Sapinda-relation 
arises from the circumstance that particles of one body have 
entered into (the bodies of the persons thus related) either 
immediately or through (transmission by) descent. But 
inasmuch as (this definition) would be too wide, since such 
a relationship exists in the eternal circle of births, in some 
manner or other, between all men, therefore the author ( Yaj- 
navalkya) says : — 

Vs. 53 : A fter the fifth ancestor on the mother^s an^ after 
the seventh on the father^s side/^ — On the mother^s side in 
the mother^s line, after the fifth, on the father^s side in the 
father^s line, after the seventh (ancestor), the Sapinda-rela- 

(a) In AmrUa Kumari Dehl v. LaJcliltiarayayu 2 Beng. L. R. 33, 
is a passage to the same effect from *ParA^ra MAdhava, at page 34. 

16 H-I-. 
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tionship ceases; these latter two words must be understood; 
and therefore the word Sapinda, which on account of its 
(etymological) import, ^ (connected by having in common) 
particles (of one body)^ would apply to all men, is restricted 
in its signification, just as the word panlcaja (which etymolo- 
gically means growing in the mud/^ and therefore would 
apply to all plants growing in the mud, designates the lotus 
only) and the like; and thus the six ascendants, beginning 
with the father, and the six descendants, beginning with 
the son, and one^s self (counted) as the seventh (in each 
case), are Sapinda-relations. In case of a division of the line 
also, one ought to count up to the seventh (ancestor) , in- 
cluding him with whom the division of the line begins, (e, g, 
two collaterals, A and B arc Sapindas, if the common 
ancestor is not further removed from either of them than 
six degrees), and thus must the counting of the (Sapinda- 
relationship) be made in every case.’^ See Dattakamimailisa, 
Sec, VI. pi. 27, 28 and notes ; Stokes H. L. B. 605-6, and 
Bhyah Ram Sing v. Bhxjah Ugnr Sing, (a) 

From this passage the following conclusions may be 
drawn : (h) 

1. Vijnanesvara supposes the Sapinda-relationship to be 
based, not on the presentation of funeral oblations, but on 
descent from a common ancestor, and in the case of females 
also on marriage with descendants from a common ancestor. 

2. That all blood relations within six degrees, together 

(a) 13 M. I. A |>. 380. 

(d) See Amnta Kumari Drhi v. Lakhuiaraiian, 2 Beng. L. R. 
33 F. B. H. Soc also Coulaiiges La Cite Aiiti(iue, 04. Mifcramisra 
says the capacity to present oblations is not the solo source ot* 
a right to inherit, otherwise younger sons would be excluded 
by tho^eldest. It gives only a preference, ho says, to those who have 
the right amongst the Gotrajas. Viram., Tr. p. 91. At p. 196 ff he 
adopts VijfiAnesvara’s order of succession amongst the Gotrajas 
though he admits a difficulty as arising from the Yedic text referred 
to below. As to impurity arising from the death of Sapindas, and 
the extent of the Sapinda connexion, eee Baudhfi.yana, Pr. 1, Adhy. 5, 
EAnd. 11, Stitra 1-27. 
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with the wives of the males amongst them, are Sapinda-rela- 
tions to each other, (a) 

The bearing of these points on the definition of the 
Gotraja-Sapindas/’ as well as on the interpretation of the 
passage referring to their rights of inheritance, is obvious. 
It appears thattheseriesof heirs given there is not exhaustive, 
and that the term Gotraja-Sapindas^’ designates, if applied 
to males only, all those who are blood relations within the sixth 
degree, and who belong to one family, -i. e. bear one name. 
If this inference is accepted, all these persons are entitled to in- 
herit according to the passage of the Mitakshara given above. (Z>) 

(a) See Lakslnnihdi v. Jayavam Ilari H al , 6 Bom H. C. R. 152 A. 
C, J ; and Lallublidi v. Mdiikuverbdi, I. L. R. 2 Bom. 388. 

(h) The following table w’ill serve to show the extent of the 
Gotraja-Sapinda relationship, as far as the males are concerned: — 


--7 



7 - 
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The only remaining question is, in which order the Gotraja- 
Sapindas, who are nob mentioned in the Mitakshard, are to 
be placed. The principle suggested by Mr. Harrington, 
namely, to continue each line of heirs down to the seventh 
person, and thus to allow, first the brother's descendants 
to inherit, next the paternal nucleus descendants, and so on, 
can easily be carried out in the case of the paternal uncle’s 
line and those descended from the sons of remoter ancestors. 
But it is impossible to allow the brother's grandsons, great- 
grandsons, and remoter descendants to inherit before the 
paternal grandmother, since the right of the latter to succeed 
immediately after the brother\s sons is clearly settled, not 
only in the Mit'akshai'a, but in all the law books of the Benares 
Schools and in thoMayukha. (a) Besides, under this arrange- 
ment, the remoter descendants of the deceased himself, as 
great-greiit-grandsons, wdio possibly might bo in existence at 
the great-great-grandfather’s death, W'oiild bo lost siglit of 
altogether. In order to provide for the rights of these per- 
ilous, who undeniably have a right to inherit, they might 
either be considered as co-heirs with the descendants of the 
paternal uncle, who are equally distant from the deceased, 
according to the principle apparently aj)proved b}^ the 
Vyavahara Mayilkha, or placed after the paternal grand- 
mother, and before the paternal grandfather, viz., 1, pater- 
nal grandmother; 2, deceased’s great-great-grandsons, or 

(a) See Colebrooke, Mit p 319; Stokes, II. L. Books, p 440; 
Vyav. May p 100 ; Stokes, H L B 88 So also Yisvesvara in tlio 
Subodhini adds to the words “onfailnro of the father’s line,” the 
following comment, “the hue of the father (must be understood to) 
end with the brothers and their sons.” In Madras the collateral 
succession of Gotrajas stops wntli the grandson, in Bengal with tlio 
great-grandson of the ascendant See Nort. L C. 381. But the 
doctrine above set forth is recognized as that of the Mit&kshara, 
T. Jibnafh Shig y. The Court of Warih^h B L R. 443 ; Bhyali Ramsivg 
V Bhyah Ugnr Shigli et al , 13 M. I. A. 373. The Sninti Chandrika, 
Ch. XI. Sec. 5, ])ara. 9 ss, limits the successiuii to the (collateral) 
descendants, excluding the ascendants, except as themselves descend- 
ants, from those still higher in th6 line. 
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remoter descendants to No. 7, if living; 3, brother’s grand- 
sons^ brother's great-grandsons, brother’s great-great-grand- 
sons and their sons ; 4, paternal grandfather. The second 
arrangement seems to be the more satisfactory, as it follows 
the principle indicated by the Mitdkshara, that the succes- 
sion is to go to the direct and the several collateral lines, 
after providing for the grandmother conformably to Mann’s 
text in her favour, in the order in which they branch from 
the common stem. That the ascending line should thus bo 
resorted to in the person of the grandmother, then immedi- 
ately abandoned for remote lineal descendants of the propo- 
situs and his brothers, and afterwards recurred to in the 
person of the grandfather, may seem a rather arbitrary 
arrangement. It arises from Yijfianesvara’s endeavour, 
consistently with the recognized principle of the Mimaiisa 
philosophy of giving some effect, if possible, to every sacred 
text, to work the rule of Manu into the scheme of Yajnavalkya, 
if not according to its obvious sense, yet in some sense though 
an entirely forced one. {a) 

The distinction between the whole-blood and the half-blood 
observed in the case of brothers and their sons does not 
extend to the descendants of the grandfather and remoter 
ascendants. The fifth in descent from a common ancestor 
but of the half-blood succeed in preference to the sixth in 
descent though of the whole-blood. (6) 

As regards the female Gotraja-Sapindas, who occupy the 
next division (I. B. b.), their right to inherit is still less 
generally recognized than that of the males. 

a. According to the doctrines of the Bengal and the 
Madras school of lawyers, as represented by Jimutavd- 

(a) iSee Index, Interpretation ; Muir’s Saus T. III. ; QS^Weber's 
Hist. In. Lit. 239; M. Muller’s Sans. Lit. 78; Burnell’s Yaradrdja, 
Pref. p. xiv. ; Manu II. 10, 14 ; lY 30 ; and XII. 108. The scriptures 
were to be literally accepted and yet to be construed by learned 
Brahmans according to the philosophy in vogue at the time of the 
compilation of the last named work. 

(&) Sdmat V. Am/v, I. L. R. 6 Bom. 394. 
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hana {a) and the Smriti Chandrika, females are in general 
incapable of inheriting, and this disability can be removed 
only by special texts of the Dharmasastras. The authority 
for this view is Baudhayana, the reputed founder of one of 
the schools of the Black Yajurveda, who, in his turn, quotes 
a passage of his Veda to support his opinion. He says, 
Prasna II. k. 2 : — 

woman is not entitled to inherit; for thus says the 
Veda, females and persons deficient in an organ of sense (or 
a member) are deemed incompetent to inherit.^^ 

The meaning assigned by Baudhayana to the Veda passage 
is by no means the only one in which it can be taken. 
Vidyaranya., in his coninientary on the Taittiriyaveda, ex- 
plained it, as Mitramisra (Viram. /. 209, p. 1, 1. 10, p. 071, 
Calc. Edn. of 1875) says, in a difiercnt way, so that it would 
have no reference to inheritance, (h) 

(a) Colebrooke, Daya Bhaga, p. 21^) ; Stokes, H L. Books, pp. Olo, 
346. 

It may be translated thus : — “Women are considered disqual- 
ified to drink the Soma juice, and receive no portion (of it at the 
sacrifice).” the Madhav3’’a, p 33, Buriieirs Translation ; Yiram. 
Tr. pp. 174, 175. Jagannatha says (Colcb. Dig. B. Y. T 397, Comm.) 
that “ daya” = oblation and “ dayMa” = a sharer of an oblation offered 
to him in common with others. He points out also that Kulluka's 
Commentary on Mann IX 186, 187, shows that the latter text would be 
inoperative, if restricted to males, and with reference to the text of 
Baudhayana, that “ a wife must be considered a Sapinda, because 
she assisted her husband in the performance of religious duties.” 
Jagannatha admits the paternal great-grandmother by analogy not- 
withstanding Baudhayana’s excluding text Coleb. Dig. Bk. Y. T. 
434, Comm. “ According to the received doctrine of the Bengal and 
Madras Schools, women are held to be incompetent to inherit, unless 
named a«id specified as heirs by special texts. This exclusion seems 
to be founded on a short text of Baudhayana, which declares that 
‘women are devoid of the senses, and incompetent to inherit.’ The 
same doctrine prevails in Benares ; the author of the Yiramitrodaya 
yields, though apparently with reluctance, to this text. (Chap. III., 
part 7.) The principle of the general incapacity of women for inherit- 
ance, founded on the text just referred to, has not been adopted in 
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But whatever may be the respective philological value of 
these different comments, Baudhayana^s explanation has long 
ago become law in the East and South of India, and there 
accordingly those females only inherit who are specially men- 
tioned in the texts of the law books, (a) 

h. The question is, however, whether this doctrine prevails 
also in this Presidency, where the Mitakshara and the 
Mayukha arc the ruling authorities. The following consi- 
derations seem to furnish an answer to it : — 

Firstly, the text of Baudhayana, or the principle that 
women are in general incapable of inheriting, is adopted 
neither in the Mitakshara nor in the Mayukha. 

Secondly, the Mitakshara mentions the great-grand- 
mother’s right to inherit, and indicates that the wives of the 
other ancestors in the direct line, up to the seventh degree, 
likewise succeed to the estate of their descendants, though 
none of them is provided for by special texts, (h) They 

Western India, where, for example, sisters are competent to inherit. 
^J’hat principle, tlierclorc, does not stand in the way of the widowV 
claim in the present case,” Privy Council in LnUuohlunj Bo^^iujoblivy v. 
Kds,>'fbdi, L. R. 7 I. A. at p. 231 

(a) The Viramitrodaya, after showing that the objections raised to 
Vijuanesvara’s doctrine by the Siiiriti Chandrika (Chap. XI , Sec 5) 
are unsustainable upon the grounds taken by Devanda Bnatta, 
and charging Jimdtavahana with inconsistency in contending that 
Vajhavalkya’s text is meant to exclude female Sapindas (as wives or 
daughters-iii-law of ascendants and collaterals sprung from them), 
while he employs it to determine the right of the paternal gi’caiid- 
niother (Baya Bhaga, Chap. XI ,S. 4. paras. 4-6, compared with S. 
jiara. 10), finally itself pi'onounces Yidyaranya’s explanation of the 
Ycdic text an insufficient basis for female inheritance as not 
allbrding room for a proper application, by way of disparagement 
of woman’s capacity, of the word “ adayada,” “ shareless.” Sec the 
Yiram p. 671, Calc. Edn. of 1875, Transl. p. 198, and as to Jimfita.’s 
meaning, Coleb. Dig. Bk. Y. T. 434, Comm.; Smriti Chandrikfi;, Chap. 
XI. S 5, para. 15. 

{b) See Lakshmibdi v. Jayram Hari et aL, 6 Bom. H. C. R. 152 A. 
C. J. See also Coleb. Dig. Bk. Y. T. 397, Comm, ad fin., and T. 434, 
870 ; also Comm, on T. 434. , 
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inherit therefore merely by virtue of their relationship as 
Gotraja-Sapindas. Hence it follows that the MitS»ksharft 
does not recognise the doctrine of the Bengal and Southern 
schools^ and there is consequently no reason why, according 
to its doctrine, the female Gotraja-Sapindas, whom it does 
not mention, should be excluded from inheriting, if the 
males, who stand in the same position, are allowed to do so. 
Moreover, one of the commentators on the Mitakshara> 
Balambhatta, expressly mentions the right of a pre-deceased 
son’s widow, [a) whom he places immediately after the pater- 
nal grandmother, and says that the word Sapimla must 
be everywhere interpreted as including the males and 
females, (b) Nilakaiitha likewise adopts in this respect the 
same view as the Mitakshara, as ho makes the sister inherit 

(a) A case at 2 Borr. 670 v. Plioolrlnind cf aJ.) places a 

daughtcr-in-law before a divided brother, but this scorns wrong. She 
is excluded by a daughter, 2 Macn. 43 In B lf Giuiffd v. Bdi Shro^ 
konvuVi Sel. Cases at p S'), the Sastri, after pronouncing against the 
validity of the adoption of a daughter’s son, prefers the daughtcr-in- 
law to the daughter as heir, with a restriction on the power of 
alienation during the daughter’s life This opinion was acted on by 
the Zilla Judge and the Saddar Court. It is questioned in LhIIod- 
hJioy V, Kdssibdl, L. K. 7 I. A. at p. 220. 

(h) Visvesvara, in his discussion on the rights of the paternal grand- 
mother, says that there is no objection to understand the word 
‘ Grotrajas’ in the sense of ‘ male and female Gotrajas ’ The Vaijayaiiti 
also, a Commentary on Yishnu, referred to by Colcbrookc, 2 Str. 
H. L. 234, recognizes a right of representation in the son’s widow. 
In Rany Pudmavatl v. Baboo Doolar Sing, 4 M. I. A. 259, grand- 
sons of a common ancestor were held, under the Mithila law, 
entitled to succeed before the widow of deceased’s brother, his nieces, 
or their sons, but this would not be so in Bombay where the widow 
being the last representative of a line takes before a remoter line 
is resorted to. below and comp. Tapper’s Panj. Cust. Law, vol. 11. 
p. 148, where the widow of a collateral ending a branch or sub-brancli 
takes the share that would have fallen to her husband had he been 
alive. The widow of a pre-deceased grandson takes before the 
daughter of a predeceased son, Musst, Brijimalee v. Musst. Pran 
Plaree et al., 7 C. S. D. A. R. 59. 
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as the first and nearest amongst the Gotraja-Sapindas un« 
aided by special texts, {a) 

c. But though both the principal authorities fchus repu* 
diate the doctrine of Baudhayana, and allow females to 
inherit as Gotraja-Sapindas, they differ as to the question 
what females fall under this designation. 

The Mitakshara and its followers seem to interpret the 
term Gotraja^^ or ‘^^born in the faraily^^) as ^^be- 

longing to the family.^’ For we read, Mitakshara Vyav. /. 58, 
p. 2, 1. 13 

The kinsmen sprung from the same family as the de- 
ceased (Gotraja-Sapindas), namely, the grandfather and the 
rest inherit the estate. For the Bhinnagotra-Sapindas are 
included by the term (Bandhus).^’(Z>) 

The word samanagotra, ^ belonging to the same family,^ 
is substituted for gotraja/^ See ? ;//ra, quotation in Bk. 1. 
Ch. II. Sec. 14, I. A. 3, Q. 1. 

The substitution of samanagotra for gotraja, as well as the 
employment of bhinnagotra to designate the opposite of the 
terra, both show that Vijnanesvara took gotraja in the sense 
of '^belonging to the same fainily.^^ If the term has this 
meaning, it would follow that no 7narried daughters of 
ascendants, descendants, or collaterals can inherit under the 
text which prescribes the succession of the Gotrajas. For 
the daughters by their marriage pass into another family, or, 
as the Hindu lawyers say in their expressive language, are 
born again in the family of their husbands.’^ But it seems 
improbable that even unmarried daughters of Gotraja- 

(а) Vyav May. Chap. IV. Sec. 8, p. 20; Borradailc, p. 106; Stokes, 
H L. B. 89. In a Madras case the Privy Council say, “ His jisters, 

if they had a remote right to succeed as Baudhus could only so 

succeed after the Sapindas. had been exhausted.” See V. 

Venkata Krishna Rao v. Venkatrama Lakshmi et aL, In. L. R. I Mad. 
185 ; S. C. L. R. 4 I. A. at p. 8. 

(б) Stokes, H. L. B. 446 ; and Mit. ibid. 1, 15 (Stokes, H. L. B. 447). 

17 H 
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SapinSas can inherit under the text mentioned^ (a) For, 
though they belong to their father^s gotra up to the time of 
marriage, they must leave it, under the Hindu law, before 
the age of puberty; and consequently by their succeeding to 
the estate of Sapindas belonging to their fathers^ families, 
the object of the law, in placing Sago tra- Sapindas before the 
Bhinnagotra- Sapindas, namely, the protection of the family 
property, would be defeated, since such property, through 
them, would pass into their husbands^ families- The quitting 
of the paternal family by a girl is looked on as so inevitable 
that it is made a ground for exempting her from sharing 
her fatheris loss of caste with her brothers, becanse she 
goes to another family. (/;) It seems therefore more in 
harmony with the principles on which the doctrines of the 
Mitakshara are based, to exclude even unmarried daughters 
of Gotrajas. (c) The only females, who can bo understood 

(a) Compare Manu II. 67, 68. Compare also Coiilanges La Cit^ 
Antique, 61. Colebrookc, Dig. Bk. V. T. 183, speaks of a second 
birth by investiture and other ceremonies, 

(5) Virarait., Transl. p- 254. 

(c) BSlambhatta admits the rights of inheritance of sisters, 
sisters’ daughters, and daughter’s daughters. But he does not 
consider them to be included by the term Gotraja-Sapinda, but by 
the words ** bhrdtarah,” “brother,” and “dauhitra,” “daughter’s 
son,” and “tatputra,” his (her) sons, in Tajuavalkya’s text. 
Stokes, H. L. B. 443. Thakoorain Saliiha et al. v. MoJiim Lall ct at, 
11 M. I. A. 402. Sisters’ inheritance does not follow the analogy of 
daughters’. If any analogy is to bo recognized it is to the case of 
brothers, Bhdgvrtliibai v. Bdyd, I. L. R. 6 Bom, 264. See however the 
Chapter on Strldhana. The Smriti ChandrikS excludes the daughter 
of the grandfather and of other ascendants from amongst Gotrajas on 
the ground that the form of the word, as derived from a combination 
of malculine terms, must primarily be taken to indicate only males. 
Smfiti Chandrikft, Ch. XI. S. 5, p. 2. On a similar construction 
sisters and their sons are excluded. See Smriti Cbandrika, p. 191. 
Devanda takes Qotmjah as meaning sprung from the family, p. 192, 
and hence as a reason for excluding the grandmother from succession 
after nephews, except under the special texts in her favour, p. 184 as. 
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by tho term Gotraja-Sapinda, are the wives and widows of the 
male Gotraja-Sapindas. 

Nilakantha, on the other hand, takes * gotraja* in the 
sense of ‘born in the family/ and declares expressly that 
the ‘sister’ inherits for this reason, {a) He does not men- 
tion the paternal great-grandmother, nor the widows of other 
Gotrajas in his list of heirs. But it is not clear whether 
he intends to exclude them, as, according to HindA ideas, a 
wife may be said to have been born again in the family of 
her husband, and he, as we have seen, admits the theory of 
a sapinda connexion by particles. Ho would, consistently 
with the principle on which ho assigns her place to the sister 
place the daughters of mile Gotraja-Sapindas amongst the 
heirs bearing this name; but this logical extension of his 
doctrine does not seem to have been generally accepted into 
the local law. Except for sisters it may be taken that the 
Mitakshara law prevails, (b) 

The Sastris have in their answers, except in the Gujar&t 
cases relating to tho sister, generally followed the Mi tS-kshara. 
They prefer tho sister-in-law to the sister’s son ( Bhinnagotra- 
Sapinda) and to a male cousin and more distant male 
Sagotra-Sapindas, (r) the paternal uncle’s widow to the 

Sp( Introductory Remarks to Bk I. Chap. II, Section 15. At 2 Str. 
H. L. 243, Colebrooke says that commentators on the MitAksharfi. 
admit sisters, but that this view is controverted. Sutherland says 
that he inclines to the view that the sister is excluded. Remarking 
on Manu IX 185, Collett, J., says, in a Madras case, that the plural 
hlirdtara is used, and that Prof, Wilson allows the plural masculine to 
include only males, though the dual blirdtarau may include females. 

(a) See Vyav. May., Borradaile, p. 106; Stokes, H. L. Books, p. 88. 

{b) See LaUublidi v. Mdukuvarbdi above, p. 2 {g), Daya Bechur et al, 
V. Bdi Ladoo, S. A. No. 158 of 1870, decided on 27th March 1871, 
Bom. H. C. P. J. F. for 1871 ; also Sec. 15, B. II. (2) below. In S. A. 
No. 158 of 1870, it was held that the paternal aunt could not, even 
in GujarAt, be recognized as a Gotraj a- Sapinda, though ahe was 
entitled to a place as a Bandhu. 

(c) See Sec. 14, 1. B. 6. 2. 
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sister, tLe maternal uncle, and tlie paternal grand-father^s 
brother; and they allow a daughter-in-law {see Chap. IV. 
B., Sec. 6, II. /.) and a distant Gotraja-Sapinda^s widow 
to inherit. It is, however, sometimes impossible to bring 
the authorities which they quote into harmony with their 
answers. 

From their answers as well as on account of the general 
principle that the nearest Sapinda inherits/^ {a) it would 
appear that the place of the widows of descendants and 
collaterals in the order of heirs is immediately after their 
husbands, {&) at least where the particular branch to which 
they belong is not lineally represented by a surviving 
male, (r) 

It is on this analogy probably that the Sastri has grounded 
his erroneous answer to Chap. II., Sec. 7, Q. IG. 

Regarding the Samanodakas, who occupy the next 
division, it may suflice to remark that according to the 
principles of interpretation adopted by Vijuanesvarain regard 
to the passage on Sapinda-rclationship, they must be under- 
stood to comprise the male ascendants, descendants, and 
collaterals, beyond the sixth and within the thii*tecnth de- 
grees, together with their wives or widows, or all those 
persons who can furnish a satisfactory proof of their descent 
from a common ancestor. The order of their succession also 
must be regulated by the same principles as that of the 
Sapindas. 

(а) See Vyav. May. p 106. See Lakbhmihal v. Jayrdm Hart et al, 
6 Bom^H. C, R. 152 A. C J. 

(б) See Bk. I. Chap II. Sec. 8, Q 2. The widow of a brother’s 
son was preferred to another brother’s great-grandson in succession 
to a widow as to property inherited by her from her husband. DhooJubh 
Bhaee ef al. v. Jeeves, 1 Borr. 75. 

(c) See LallubJtdi v. Mdnkuvarbdi, above p. 2 [g). 
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§ 3 B. (15) Got RAJA- Samanodakas . — On failure of Ootraja- 
Sapindas, the Ooiraja-Samanodalcas inherit the estate 
of a separate householder. OotrajaSamfinodahas are all 
the male descendants, ascendants, and collaterals, within 
13 degrees^ together loifh their resjiective wives; or 
according to some, all persons descended from a common 
male ancestor, and bearing the same family name. 
The Samduodahas inherit, like the Sapindas, according 
to the nearness of their line to the deceased. 

Authorities. 

See Book Chap. IL, Sec. 14, IL, Q. 1. 

Samanodaka^^ means literally participating in the same 
oblation of water. Another form of the name for these 
kinsmen is Sodaka.^' 

§ 3 B. (IG) Bandhus. — On failure of Samanodakas, the estate 
of a separate householder descoids to the Bandhus err 
Bhinnagotra-Sapindas {SapUda-relations, not belonging 
to the same family as the deceased). The latter term 
include s — ■ 

1. The father^ s sister s sons, 

2. The mothers sister^s sons, 

3. The maternal uncle\s sons, 

4. TJie father’s paternal aunt’s sons, 

5. The father’s maternal a^int’s sons„ 

6. The father’s maternal uncle’s sons, 

7. The mother’s paternal aunt’s so7is, 

8. The mother’s maternal aunfs sons, 

9. The mother’s maternal uncle’s sons, 

10. All other Sapiuda relations who are not Gotra^ 
jas, according to the definition given above. These take in 
the order of their nearness to the deceased. 

Authorities. 

See Book I., Chap. II., Sec. 15, A. 1, Q. 1, and B. 2, Q. 1 ; 
Vasisiha IV, 18. ' 
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The rule as to the nine specified bandhus may be ex- 
pressed thus : — A man^s own bandhus arc the sons of his 
paternal aunt and of his maternal aunt and uncle. The 
same relatives of his father are his bandhus. The same rela- 
tives of his mother are her bandhus. (a) They succeed in 
the order in which they have been enumerated. See Vyav. 
May. Chap. IV., Sec. VII., pi. 22. 

The chief reason for which wo hold that all the 
Bhinnagotra-Sapindas inherit under the law of the Mitak- 
shai4, is that Vijfianesvara declares ‘^the Bhinnagotra- 
Sapindas (or Sapindas who are not Gotrajas, L e. who do 
not bear the same family name) to be understood by the 
term Bandhu (bhinnagotranam sapindanam bandhusabda- 
grahanat). Against this it must not be urged that the 
opinion stands in contradiction to the enumeration given 
in Mit. Chap. II., Sec. 6 (Colebrooke), as this enumera- 
tion most likely is only intended to secure a preference for 
the nine Bandhus named there, {h) For Hindu lawyers are 
by no means so accurate that they would hesitate to divide 
an explanation which ought to stand in one particular place, 
and to give it in two passages. 

But a further proof that it is correct to combine the two 
passages, Mit. Chap. IL, Sec. 5, paras. 3 and 6, is contain- 
ed in the circumstance that Vijiianesvara takes the words 

bandhu’^ and ‘^bandhava^’ in all the passages of Yajnaval- 
kya, where they occur, in a general sense, viz. of relations in 
general, or relations on the mo therms and fathor^s side, or 
relations on the mother’s side only. 

Finally, Vijnanesvara himself states, in the passage on the 
succession to a deceased partner in business, that the Ban- 


(a) It will be observed that aunt” and “ uncle” in the list mean 
aunt and uncle by blood, not merely an uncle or aunt by marriage. 

(^) It was perhaps originally, by counting five steps, intended to 
mark the extreme limits of the bandhu relationship, confining rights 
of inheritance. See note (6) next page. 
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dhavas include the matmial unchy one of those Bhinnagotra* 
Sapindas who had not been named by him in Chapter IL, 
Sec. 6. As this passage is of great importance for other 
questions also, connected with the law of inheritance, we 
give it here in full : — 

Yajh.“If (a partner in business) proceeded to a foreign 
'country and died (there), his (nearest) heirs (sons, &c.) his 
relations on his mother’s side (bandhavah), or his Sapinda 
relations, or those (partners of his) who have returned (from 
their journey) shall take his estate ; on failure of (all) these 
the king. 

MitaksharS. — 

When amongst partners one proceeded to a foreign coun- 
try and died, then near heirs (a) (dfty&da), the sons and other 
descendants ; the cognates (bandhavah) the relations of his 
mother, the maternal, uncle and the rest ; or the gentiles 
(jhatayah) the blood relations (sapiiidah) not included 
among the descendants (&) or those who have come (ftgatah), 
the partners in business who have returned from the foreign 
country ; or also these may take his property. 

On failure of them, i.c. on failure of the near heirs and 
the rest (diiyadadi), the king shall take it. 

And by the word ^^or’^ he (Yajii.) indicates that the right 
of the near heirs and the rest is contingent (i.c. that not all 
inherit together). The rule however regarding the order of 
succession, which has been given above (Chapter II., Sec. 1, 
para. 2) in the text, as to the wife, daughters, &c., applies 
also here. The object for which this rule (regarding the 

(a) Regarding the use of dAyAda in the sense of son and nearest 
relations, see the Petersburg Dictionary, s. v. 

(b) Here, as in other passages, YijhAnesvara uses the word Sapinda 
in the sense of Sagotra- Sapinda, blood relations bearing the same 
family name. As to the order of succession amongst the Bandhus 
Bee Book I. Ch, II. § 15, Introductory Remarks 6, and notes. 
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succession to a deceased partner in business) has been given, 
is to forbid (the succession) of pupils, of fellow-students, and 
of the Brahmin community, and to establish (in their stead 
the succession of) merchants (partners). Amongst the mcr- 
'chants, he who is able to perform the funeral oblations, to 
pay the debts (of the deceased), &c., shall take (the estate). 
But if all are equally able (to fulfil the conditions mentioned), 
all the merchants who arc partnei’s shall have it. On failure 
of them the king himself shall take it, after having waited 
ten years for the arrival of the (near) heirs and the rest. 
Just this has been distinctly declared by Narada (Sambhil- 
yasamutthana), vs. : — 

But on failure of such (partners), the king shall 
protect it well for ten years/^ 

16. After it has remained without owner for ten years 
and if no heir has appeared (within that time), the king shall 
take it for himself. By acting thus the law is not violated.^^ 

7, If (among partners) one die, an heir (dayada) shall 
take his (estate), or some other (partner) on failure of heirs, 
if he be able (to perforin the funeral oblations, &c ), (or) all 
of them (shall share it).’^ 

According to Vijnanesvara, the meaning of this verse of 
Yajnavalkya is, that the sons, sons' sons, and the rest of the 
heirs, specially enumerated in Mit. Chap. 11., Sec. 1, para. 2, 
the Gotraja-Sapindas, the Bandhavas or Bandhus, partners 
in business, or, on failure of all these the king, shall inherit 
the estate of a partner in business deceased in a foreign 
country, and he stairs distinctly, that the maternal uncle who 
had not been named in Section 6, inherits as Ban dim. The 
irresistible conclusion to be drawn from this statement, as 
well as from the words quoted above from Mit. Chap. II, 
Sec. 5, para. 3, is that the enumeration of the Bandhus given 
in Section 6 is not intended to be exhaustive, any more than 
in the case of the Gotraja-Sapindas. But if this enumeration 
is not exhaustive, then clearly all those Sapindas must be 
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understood by this term who were not included among the 
Gotrajas- This view has been adopted by the Privy Council 
in Qridhari Lall Roy v. The Bengal Ooverninent, (a) reversing 
the decision in Oovernment v. Oiidhari Lall Roy. (6). 

See on the same subject the Introductory Bemarks to 
Book I., Chap. II., Sec. 15« 

According to the definition of the word Sapinda, and 
according to that of Gotraja- Sapinda, given above pp. 122-3, 
the following persons are Bhinnagotra-Sapindas : — 

1. Daughters of descendants and collaterals within six 

degrees. 

2. Descendants of a personas own daughters and of those 

persons expressly mentioned within four degrees of 
such persons respectively, e.g. a grand-daughter’s 
grandson, but not the great-grandson, since Sapin- 
(la-relationship through females is restricted to four 
degrees. 

3. Maternal relations within four degrees, see table, 

Bk. I., Chap. II., Sec. 15, 

[On failure of sons and brothers united and separated, the 
succession goes to the parents separated, and then to the 
wife according to the Viramitrodaya, Transl. p. 204, which 
assigns the next place to the sister and then brings in the 
Sapindas and Sam&nodakas, p. 216.] (c) 

§3 B. (17) Spiritual Relations. — On failure of Bandhus 
a preceptor y on failure of him a pupil, and on failure of 
him a fcllow-studenU inherit the property of a separate 
householder of the Brahman caste. 

Authorities. » 

Mit. Chap. II., Sec. 7, paras. 1 and 2 ; Vyav. May. Chap. 
IV., Sec. 7, paras. 24 and 25. 


(a) 12 M I. A. 448. (b) 4 C. W. R. 13. 

(c) See the Viramitrodaya, Trahsl. p. 206 88. 

1ft H-H 
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§ 3 jB. (18) The Beahman Community.— of a 
fellow-siudenty learned Brahmans {Srotnijas), on faihnc 
of them other Brahmans , take the estate of a separate 
householder of the Brahman caste. 

Authorities. 

Mit. Chap. II.^ Sec. 7, paras. 4 and 5 ; Vyav. May. Chap. 

IV., Sec. 8, paras. 26 and 20. 


For the point that this succession is restricted to the pro- 
perty of a Brahman, see the passage from Vijhanesvara, 
translated above p. 135, where no mention is made of tlui 
Brahman community by Yajiiavalkya, and the Mitakshaia 
expressly excludes it from succession to a trader. 

This succession has been disallowed by the English Courts. 
See Stokes, Hindi! Law Books, p. 449, note a, and The Col- 
lector of Masulipatam v. Gavahj Vencata Narainappa. (a) 

§ 3 (19) The Partners in Business of a Banva. — On , 

failure of Bandhiis, partners in bvsiacss take the estate 
of a Banya. 

(a) 8 M. I. A. 520. The succession of the caste on failure of other 
heirs is not provided for except in the case of Brilhmans. In their 
case it rests perhaps on an idea of dedication in grants to a Br&hman, 
so that resumption would be a kind of sacrilege, and property once 
given must in case of need pass gy pres to other Brahmans who have 
moreover a kind of spiritual title to the world and all that it contains 
(Col. Di. Bk. 11. Ch. II. T. 24 ; Manu YIII. 87, Vlf. 83). But 
tribal succession is found in many districts on the Northern frontier 
of India where any tribal organization has been preserved, and was 
probably* at one time general amongst the indigenous tribes {scr. 
Panj. Gust. Law, vol. II. p. 240, etc.) It may be traced to tribal dis- 
tribution of the whole or of part of the tribal lands to individual 
members, of which many instances occur; ih. pp. 254, 214, and vol. I. 
pp. 93, 94. Soe also Mr. Chaplin’s Report on the Dekkhan, Rev. and 
Jud. Sel. vol. IV. pp. 474, 475; and comp. Arist. Pol. IV. (VII.) 
Ch. Xt and Bolland and Lang’s Ednf Introd. Chs. IV. and XIII. 
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Authoeity. 

Mitakshara quoted above p. 135. 

^ 3 B* (20) The King. — On failure of a felloiv-student, the 
king fakes the estate of a separate householder or tem^ 
porary student of the non^Brdhminical castes, with the 
exception of that of a merchant, which escheats on failure 
of partners only, and aftm* a lapse of ten years. 

Authorities. 

Mit. Cbap. IT., Sec. 7, p. 0, and Mit. quoted above. 


Failing other heirs the State takes the property even of 
a Brahman by escheat^ subject to the existing trusts and 
charges, (a) 

The Crown desiring to take an estate by escheat must 
show an entire failure of heirs, {h) 

As only his own offspring become joint-owners with a man 
by their birth^ the title of a remote heir cannot prevail 
against his bequest of his separate property (c) though 
acquired by a partition, and so held as under the former 
title, contrary to 1 Strange, H. L. 26, 2 ib. 12, 13, but 
agreeing with Colcbrooke, ih. 15; see Book II., Ch. I., Sec. 
2, Q. 8. ; infra Bk. IL, Ch. L, S. 2, Q. 8. 

(a) Th(‘ Colirctor of Masvllpafam v. C. Vencaia Narrainappah, 8 M, 
T. A 500. 

{b) Qridharl hall Roy y. The Bengal Government, 12 M. 'l. A. at 
pp. 454*, 469 

(c) BMka V Bhana, 9 Harr. R. 446; Narottam y. Narsandds, 3 
Bom. H. C. R. 6 A. C. J. ; Baboo Beer Pe^^tab Sahee v. Maharajah 
Rajender Pertab Sahee, 12 M. I- A. 1; Tidjardm Mordrji v. Matlmrd^ 
das and oilm% I. L. R. 5 Bom, at'p. 668. 
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§ 8 C.-SUOOBSSION TO A SAfiSBISHTL 

(I.) Sons, Sons’ Sons, &c. — Sonsy sons^ sons, and their sons 
inherit the estate of a Samsrishtl or reunited coparcener y 
per stirpes, provided they live united with their fathersy 
or have been born during the time that their fathers were 
reunited^ The rules regarding adopted sons (p. 71) and 
a Sudra^s illegitimate son {p. 72) apply likewise in the 
case of a united coparcener. Posthumous sons also inherit. 

AumOEITIES. 

Mit. Chap. II., Sec. 9, paras. 1 and 4 ; Stokes H. L. B. 452, 

Reunion may take place, according to the Mitdkshara, 
with a father, a brother, and a paternal uncle (Chap. II., 
Sec. 9, para. 2), by their again mixing up their effects after 
a division between them has taken place. The Vyav. May. 
allows reunion between all such persons as at some time or 
other have been coparceners (avibhakta). (Vyav. May. Chap. 
IV,, Sec. 9, para 1.) See also the Viramitrodaya, Transl. 
p. 205. 

As the Mitakshara states that the Rules of Sec. 9 form 
exceptions to those given in Chap. II., Sec. 1, regard- 
ing the succession of the wife, &c., it follows that all 
the rules on the apratibandhaduya, the unobstructed inherit- 
ance, remain in force, and that consequently reunited sons, 
sons^ sons, sons^ sons' sons, adopted sons, and the Sudra's 
illegitimate son, inherit the estate of their ancestors, if they 
are united or reunited with them. A new family, in a 
general sense, is set on foot, and the rales applicable to 
a joint family apply amongst its members, though with some 
exceptfons, arising from the consanguinity of those excluded 
from the reunion, which will be presently noticed. 

According to the Subodhini, sons who are not reunit- 
ed with their fathers, nevertheless receive a share of the 
estates of the latter, (Mit. Chap. II,, Sec. 9, para. 9, note.) 
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According to the Mayiikha also^ unreunited sons take 
the estates of their father, except in the case where some 
sons are reunited with him. Then the latter have the 
preference. (Vyav. May. Chap. IV, Sec. 9, para. 16.) 

^ 3 C, (2.) Reunited Coparceners. — On failure of his 
issue, the reunited coparceners inherit the estate of their 
coparcener. But if amongst those thus reunited there be 
brothers horn from different mothers the reunited brothers 
of the whole blood talce the whole of their reunited full 
brother's estate. If among full h'others one is reunited 
with a half brother and another not, on the death of the 
reunited brother the reunited half-brother and the 
reunited full -brother share his estate equally* 

Authorities. 

Mit. Chap. II., Sec. 9, paras. 2, 5, seq. and 11. 

According to the Subodhini, a father, whether reunited 
or not, shares the estate of his son {see Mit. 1. c. para. 9, 
note), and a son, though not reunited, shares the estate of 
the father with a son united or reunited, but this seems 
inconsistent with Mit. Chap. L, Sec. 6, p. 4. 

According to the Vyav. May. : — 

1 . The parents have a preference before other reunited 
coparceners, excepting sons (Vyav. May. Chap. 
IV., Sec. 9, paras. 17, 18). 

2. Other coparceners standing in an equal relation 

share the estate of a childless coparcener equally 
(Vyav. May. 1. c. para. 19) ; but the whole-bro- 
ther takes in preference to the half-brother. [Ibid. 
para. 8.) » 

3. Unreunited full brothers share the estate of a full 
brother who was reunited with half-brothers or 
remoter relations, together with the reunited 
relations. (Vyav. May. 1. c. para. 20.) 



142 


LAW OP INHBEITANCE. 


[book I. 


4, In case of the reunion of a wife alone — there being 
no other coparceners — she takes the inheritance 
of her reunited husband; on failure of her, a 
daughter and a sister, on failure of them, the near* 
est Sapinda. (Vyav. May. 1. c. paras. 21--'25.) 

It is difficult to understand how a reunion with a wife can 
take place, since according to Apastamba II., 6, 14, 16 seq. 
no division can take place between a husband and wife. 
No such partition is known in actual practice at the present 
day, and Nilakantha^s rule may be regarded as merely 
speculative, resting perhaps on an analogy to the passage of 
Apastamba (a) which calls a woman^s own property her 
share in an inheritance. The rules as to inheritance after 
partial or complete reunion are complicated through 
the endeavours of the commentators to give effect to two 
rules, one in favour of reunited brethren and one in favour 
of whole-brothers, which, in some cases, clash or overlap, (h) 
The favour shown in a reunited family to the brother of the 
whole blood rests on rather artificial reasoning, but it may 
perhaps bo traced back to the institution of marriage with 
wives of different castes and of a patnibhag or a division 
in which the shares of each group of sons varied according 
to the mother^s class. The general rule of equal rights on 
a second partition would dopi’ivc the favoured sons of their 
larger portions, unless thus qualified. But the rule of un- 
equal inheritance does not seem really reconcilable with that 
of equal partition amongst whole and half-brothers reunited, 
unless the inherited shares taken by the former are to be re- 
garded as separately acquired property; for which in a 
united family there seems to be no authority. The contra- 
diction would be most easily avoided by regarding the 
qualification by whole blood as one not extended in its oper- 
ation by its happening to coincide in the same person with 

(a) Transl. p. 134. Comp. Coleb. Dig. B. V. T. 515, Comm. 

(5) See Viramit. Transl. p. 209/ 
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the capacity arising from reunion. Otherwise Manuks text, 
IX. 210, might be taken, as proposed by some, only to limit 
the eldest brother to equality, as opposed to any special 
right arising from his eldership, while the general rule of 
partition, instead of absolute equality, would be that of 
shares proportional to those brought in by the several copar- 
ceners at the time of their reunion. {See Vyav. May. Chap- 
IV., S. 9, pi. 2, 3. Viramitrodaya, Transl. p. 205.) Regard 
being thus had to the comparative value of the different 
elements of the reunited estate, it might be extended to 
supervening inequalities, arising from inheritance inter se or 
acquisitions from without, in the shares of the several 
members, (a) 

The practical difficulties in the way of thus dealing with 
reunited property may bo the reason why the people in this 
part of India (6) have been content in practice to abide by the 
rule in a reunited, as in an unseparated family, of partition 
giving equal shares to the descendants of each son of the 
former owner in whom the different lines of ascent coincide, 
and of survivorship rather than of inheritance, in the English 
sense, amongst the members of the reunited family down to 
the moment of defining their rights according to the several 
branches in making a partition, (c) 

The Privy Council say that a member who has sepa- 
rated from a Hindu family and subsequently rejoins it, is 
remitted to his former status.^^(c7) And so too where a 

(a) In the Multan District a member of a united family even, who 
has joined his separate acquisition to the common stock, is allowed 
to withdraw it before partition. iSeff Panj Oust. Law, vol. 11. p. 275. 

(h) See too JFnro Dosn Dotfhrdar v. Sreemntiy Huro Pria, 21 C. W. 
R. 30. 

(c) See Chap. II Sec 11, Q. 5 ; Mohabcer Parsliacl v. Rdmyad 
Singh et al., 20 C. W R. 192, 194; Gavurl Dcvamitia Gdru v. Raman 
Dora Gdru, 6 M.H. C R. 93; and below Book II. Introd. ‘ The family 
living in rniion, ’ and Moro Viehavanath v. Ganesh Vitlial, 10 Bom. H. 
C. R. at ]#. 461. 

{d) Prankishen Paul Chowdry x, ^Mothooromohun Paul CJmvdry, 
10 M. I. A. 403. 
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brother had brought his separate gains into the common 
stock, (a) 

According to Brihaspati the acquirer in a reunited family 
of what in a united family would be his separate property ob- 
tains only a double share as compared with the other mem- 
bers. See Viramit., Transl. 205. This exaltation of the com- 
mon right in a reunited family is not recognized in practice. 

The Viramitrodya (Z>) quotes the Dayatattwa to the 
effect that in the case of the reunion of coheirs the extinc- 
tion of rights over portions and the production of rights 
over the entire estate are acknowledged ; and says of a 
coparcener that ^^if reunited, then although his share had 
been specified^ it was lost by the accrual of a common right 
over again.” (c) 

The widow of a reunited coparcener deceased must be 
maintained while chaste by the survivors, and also his 
daughter until provided for in marriage. ((/) 

§ 3 D.— HEIRS TO MALES WHO HAVE ENTERED 
A RELIGIOUS ORDER. 

(1.) To A Yati OR Sannyasi. — The virtvoiis pupil {and not 
the relative by blood) of a Sannyasi is his heir* 

See Book L, Chap. III., Sec. 1, and for Authorities Book 
I., loc* cit, Q. 1, and Sec. 2, Q. 1 ; Vyav. May. Chap. IV., 
Sec. 8, para. 28. 

Regarding the question — what is meant by the estate of 
a Yati ? see Mit Chap, II., Sec. 8, paras. 7 and 8. 

( 2. )*^To A Naishthika Brahmachabi . — The preceptor (Achdrya) 
inherits the property of a Naishthika^Brahmachart 

See Book I., Chap* III., Sec. 2, and for Authorities see Q. 1. 

{a) Ramperehad Tewarree v. Sheochurn Doss, 10 M. I A. at p. 606. 
(h) Trans, p. 40. (r) Op, cif, p. 164. {d) Op. cit. p. 206. 
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HEIRS TO FEMALES. 

§ 4 A. — To Unmarried Females. 

Brothers^ and on failure of them^ the mother, on failure of 
her the father, and on failure of h im the nearest Sapi^ 
das, inherit the propei'ty of a girl who died before the 
completion of her marriage. 

See Book I., Chap. IV. A, Secs. 1, 2, 3, and for Authori- 
ties loc. cit. Sec. 1, Q. 1, and Sec. 3, Q. 1. 

Regarding the question — what constitutes the property 
of an unmarried female, see Mit. Chap. II., Sec. 11, para. 30. 
The inherited property of the betrothed damsel to which as 
well as to gifts from her own family her brothers are heirs 
can but rarely bo of great value. But the rule given 'by 
Vijnane&vara coupled with the text on which ho bases it 
is important, as it shows that he ranked a heritage in a 
maidfen^s stridhana. 

§ 4 B . — Heirs to Married Females leaving Issue. 

(1) Daughters. — Daughters inherit the separate property, 
Stridhana, of their mothers. Unmarried daughtei's in- 
heiit before married ones, and poor married ones before 
rich married ones. 

See Book 1., Chap. IV. B, Sec. 1, and for Authorities 
loc» dt., Q. 1 and Q. 13. 

The question — what constitutes Stridhana, the separate 
property of a married female, as well as its descent, are 
topics regarding which, as Kamalakara in the Vivada- 
tandava despairingly exclaims, the lawyers fight tooth 
and nail,^^ (yatra yuddham kachakachi). It is impossible 
to reconcile with each other even the views of those 
lawyers whoso works are the authorities in this Presidency. 
As pointed out in the Introductory Remarks to Book I., 
Chapter IV. B, Sec. 6, Nllakantha makes a distinction 
between the paribhashika, the sixfold stridhana proper, 
19 H ^ 
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as defined by the law-books^ and other acquisitions over 
which a woman may have proprietary rights. This is the 
distinction which Nllakantha keeps in view when fixing 
the succession to the estate of a childless married female. 
But in the case of a married female leaving issue, there 
is yet a third distinction to be observed. In this case, the 
following three categories of stridhana are to be taken into 
account, and descend each in a different manner : — 

а. The Anv^dheya, the gift subsequent to the marriage, 
and the Pritidatta, the affectionate gift of tbe husband, are 
shared by the sons and the unmarried daughters, small tokens 
of respect only being due to married daughters, and some 
trifle to daughters^ daughters. (Vyav. May. Chap. IV., 
Sec. 10, paras. 13-16.) 

б. The rest of the paribhashika stridhana, the stridhana 
proper, as defined by the law-books {see Vyav. May. loc. cit, 
para. 5) descends to the daughters, &c., in the manner 
described by the Mitakshari.. {See Vyav. May. loe. cit, 
paras. 17-24 especially, regarding the limitations, paras. 
18 and 24.) 

c. Other acquisitions, as property acquired by inherit- 
ance, go to the sons and the rest. 

The Mitakshara, on the other hand, knows of no distinction 
between paribhashika and other stridhana. Everything 
acquired by a married female, by any of the recognized 
modes of acquisition, descends in the same manner to 
her daughters, daughters^ daughters, &c. The views of 
the High Courts have varied on this subject like those of 
the commentators. In the judgment of the Bombay High 
Courts in the case of Jamiyatrdm and Uttamrdm v. Bdi 
Jamna {a) the following passage occurs : — 

The notion that according to the MitS.kshara such (im- 
moveable) property (inherited from a sonless husband) forms 


(a) 2 Bom. 'H. 0. E. 11. 
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part of the widow^s stridhana^ and as such goes on her death 
to her heirs, not to her husband, was founded on a passage of 
Sir T. Strange (p. 248, 4th ed.), which was itself based on a 
mistaken reference to the Mitakshara. The Mit. Chap. II., 
Sec. 11, cl. 2, undoubtedly classes property acquired by 
inheritance under the widow’s stridhana ; but (as pointed out 
in Devacooverbai^s case) clause 4 of the same chapter and 
section conclusively shows that the words ^acquired by in- 
heritance,^ as used in clause 2, relate only to what has been 
received by the widow from her brother, her mother, or her 
father,^i.e. from her own family/^ 

According to this passage, it would seem that, in the opi* 
nion of the Court, clause 4 is to be read with clause 2, and 
intended to restrict the sense of the latter. Though t^his 
interpretation of Mr. Colebrooke^s version of the Mitakshar^ 
might be possible, still no Sanskritist, who reads the original 
of the Mitakshara, will be able to allow, or has allowed, that 
this was the intention of Vijhanesvara. Unfortunately 
Mr, Colebrooke has left untranslated (a) two words of the Sans- 
krit text which head the 4th clause. These are yatpunah/^ 

^ but as to (what is said by Manu 

that is intended,^ &c.). It is the custom of HindA scientific 
writers to indicate by these two words, or others of similar 
import, that the passage which follows is intended to ward 
off a possible objection to some statement made by them 
previously. Now, in this case, Vijnanesvara had stated, in 
clause 3, that the term stridhana*^ was to be understood 
according to its etymology, and had no technical (p&ribh&- 
shika) meaning. The words yatpunah^^ (lit, again 
what^^) indicate therefore that clause 4' removes a possible 
objection to clause 3. 

The same conclusion indeed follows from a considera- 
tion of the general course of the argument. " Stridhana,'* 


(a) Eegarding another slight inaccuracy in Golebrooke’s translation 
of Clause 2 of Mit Gh. II., Sec. XI., gee below, Book I., Chap. II » 
Sec. 2, Q. 10. > 
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Vijn&uesvara says, includes property acquired by inherit- 
ance,^^ &c. Such is the real purport (mistaken by some 
lawyers) of Manu and the rest, for stridhana” etymologically 
means (all) a woman^s acquisitions, and this sense being an 
'admissible one, is preferable to a merely technical interpreta- 
tion- It i$ true no doubt that six sorts of strldhana are ex- 
pressly enumerated by Manu, but that is meant not as a re- 
striction to those six, but as a denial only that any of those six 
are not strldhana/^ He is commenting on the passage of 
Yajnavalkya (II., 143, Mit. Chap. II., Section 11, para. 1) 
which says that a gift, or ant/ other separate acquisition, of a 
woman is termed stridhana’^; and he contends, in tacit 
opposition to the Eastern lawyers, that stridhanais to be taken 
in the widest sense. It would therefore be a self-contradic- 
tion if he wound up this contention by admitting restrictions 
which it was his very object to combat. What has been 
received in paragraph 4 does not mean ^Svhat has been 
inherited.^^ It means, like the passage in Yajnavalkya, 
‘^what was given by the father,^^ &c., and to apply it to the 
limitation of the phrase acquired by inheritance^^ in 
paragraph 2 involves a serious misconception both of the 
sense of the Sanskrit text, and of thc'author^s logical method. 
Take the several paragraphs 2, 3, 4, however, (1) as develop- 
ing the sense of the Smiiti, (2) as supporting this develop- 
ment by a special argument, and (3) as meeting a possible 
objection to that argument, and all becomes explicable and 
consistent. The process of reasoning is precisely that which 
argumentative writers amongst the Hindfls usually take. 
The passage is in its proper place, and involves neither 
contradiction nor restriction of the preceding statements. 

Its ^meaning consequently is — ^^But in case you (the 
imaginary opponent) should say that my statement stands in 
contradiction to the verse of Manu IX., 194, then I answer 
that this verse does not contain a complete enumeration of 
the various kinds of strldhana, but only gives some of the 
most important.^^ It appears therefore that clause 4 is to be 
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read in connexion with clause 3. For this reason we must still 
adhere to Sir T. Strange’s opinion, that the property inherited 
from the husband becomes, according to VijnAnesvara, strl- 
dhana. The most recent decision of the Judicial Committee to 
be presently cited puts a narrower limitation on the rule than 
that adopted by the High Court of Bombay in Jamiyatram^s 
case, (a) That case allowed property inherited from a 
woman^s own family to rank as stridhana, but the gifts par- 
ticularly specified as forming part of the stridhana were 
clearly not meant to include inheritance, and the technical 
restriction of stridhana being accepted at all, necessarily 
leads to the result of excluding inheritance altogether, which 
is the one arrived at by the Privy Council. The Vlramitro- 
daya (Transl. p. 136 ss.) assigns to the widow complete 
ownership of her separated husband^s estate on his death 
with a right to dispose of the property if necessary. 
But from an injunction of Katyayana to the widow only 
to enjoy tho property with moderation, Mitramisra deduces 
a limitation in her case on the power of alienation 
usually accompanying ownership, except for necessary 
religious and secular purposes. And another part of the 
same passage : After her let the heirs, (dayadas) take,^^ he 
construes as meaning the husband’s heirs because of the 
previous reference to the husband and the honour of his 
bed, not the widow’s own heirs — her daughters, etc. This 
passage is not quoted by Vijnanesvara. He merely makes 
property taken by a woman as heir part of her stridhana, and 
says that her stridhana as thus defined is to be taken by her 
kinsmen. (6) So Colebrooke has understood the doctrine, which 
he contrasts with the different views taken by the lawyers of 
the Eastern School. (c) In Bhagwandeen Doobey v. Myna 
Baee,(d) the Privy Council were of opinion that na>pro- 

(a) 2 Bom. H. C. R. 11. 

(h) MitAksharA Chap. II., Sec. XI., paras 2, 9. 

(c) See his notes 2-13 to para. 2 of MitAksharA Chap. II., Sec. XT. 

id) 11 M. I. A. 487. 
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perty, inherited by a woman from her husband, formed 
part of her strldhana in the narrower sense involving a special 
mode of devolution. Property inherited from a father or a 
brother has, on the other hand, been held in Bombay to be 
strldhana, and a widow has been held to succeed to her son^s 
property on the same terms as to her husband^s. The ques- 
tion then arose, whether all property inherited by a woman 
was under the Mitakshara to be deemed strldhana, or whether 
none was so. In the case of Vijidrangam v. Lahshmanj(a) 
strldhana is said, according to the Mitakshara, to include all a 
woman^s acquisitions of property, the descent of which is go- 
verned by the form of her marriage. According to the 
Vyavahara Mayflkha, it is said, strldhana in the narrower 
sense descends according to special rules, while strldhana 
such as property inherited descends as if the female owner 
had been a male, (i) The latest ruling of the Judicial Com- 
mittee on this subject which seems intended to shut 
out all further controversy is, that regard being had to the 
authority of other commentators and to other parts of the 
Mit&kshara, the passage declaring property inherited by a 
woman to be stridhana does not in the case of ^^inheritance 
from a male” confer upon her a stridhana estate trans- 
missible to her own heirs, ” (c) It is on her death to pass to 
'^the heirs” of the last male owner, the woman^s estate 
being regarded as a mere interruption. This may not, un- 
fortunately, settle the matter. The decisions in Bombay 
have not been placed on so extremely general a construction 
as that adopted by the Privy Council, (dl) The local usage 


(a) 8 Bom. H. C. R. 244, 0. C. J. 

^6) See below on Strldhana, and Jaikisondas v. Harkisondas, In. 
L. R. *2 Bom. 9. 

(c) Mutta Vadugcmadha Tevar v. Dorasinga Tevar, L. R. 8 I. A. 
99, 109. 

(d) See Tuljdrdm Morarji v. Mathmadds, I. L. R. 6 Bom. 662 ; Vi* 
fid/yak Animdrdo v. LakehnUbdi, 1 Bom. H. C. R. at pp. 121, 124 ; Bad 
Benhory. Jeehankar Motvram, Bopi. H. C. P. J. P. for 1881 p. 271. 
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may perliaps not admit it, (a) and the other commentators^' 
accepted as having authority in Madras have little or no 
weight in Bombay against the Mit^kshar^ itself. (6) There 
is an exception in the case of the Vyavah&ra Mayflkha, but 
this work does not give back the heritage after the death 
of a female successor to the original heir : it makes the 
female the source of a new line of descent as if she were a 
male.(c) Such at least is the literal sense of its rule : how it is 
to be worked out in detail is not laid down. 

In Madras it would seem that the daughter's estate is 
wholly assimilated to the widow’s [d) as to succession on her 
death. 

From the rule given in §45(1), the fee or gratuity’' of a 
woman is excepted, which goes to her brothers (Mit. Chap. 
II., Sec. 11, para. 14) , sec also Gautama XX VIIL 23, 24. 

§4B. (2) Grand-daughters. — On failure of daughters, 
daughters* daughters inherit the estate of a married female. 

See Book L, Chap. IV. B, Sec. 2, and for Authority 
loc, cit, Q. 1. 

Grand-daughters, descended from different daughters, 
share according to their mothers. (Mit. Chap, II., Sec. 11, 
para. 16.) 

On concurrence of daughters and grand-daughters, the 
latter receive a trifle. (Mit. Chap. II., Sec. 11, para. 17.) 


(a) See The Collector of Madura v Mootioo Bamalinga Sathupathy, 
12 M. I A. at p. 43G ; Steele L. C. pp. 63-G5 
{h) Ndrdyan Bdhdji v. Nd7id Manohar, 7 Bom H. C R. 167, 169 i 
Krishna ji Vyanktesh v. Pavdnrang, 12 Bom. H C. R. 65; The CoU 
lector of Madura v. Mootfoo Ramalinga Sathupathy ^ at pp. 438, 489 ; 
Lalluhhdi Bdpuhhdi v. Mdnkuverhdi, I L. R. 2 Bom. at p. 418'; Rdhi 
V. Govindvalad Tejd, I. L. R. 1 Bom. at p. 106; Sakdrdm Saddahr/o 
V. Sitdhdi, I. L. R 3 Bo. at pp. 367, 368. 

(c) See Vyav. May. Ch. IV. § X. para. 26, Steele L. C. pp. 63, 64. 

(d) See Muttayan Chetti v. Sivagiri Zaminddr, I. L. R. 3 Mad. at 
p. 374; Simmani Ammdl v. Muttan^dl, Ib,, 268. 
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§ 4 B. (3) Daughters^ Sons. — On failure of daughters* 
daughters^ daughters' sons inherit the estate of a married 
female. 

See Book I., Chap. IV. B, Sec. 3, and for Authority 
loc. cit. Q. 1. 

§4 5. (4) Sons. — On failure of daughter's sons, sons 
inherit the estate of a married female. 

See Book I., Chap. II. B, Sec. 4, and for Authority 
loc. cit, Q. 1. 

§ 4 B. (5) Sons’ Sons. — On failure of sons, sons^ sons 
inherit the estate of a married female. 

Authority. 

Mit. Chap. II., Sec. 11, para. 24. 

§ 4 G . — Heirs to a Married Female Leaving no Issue. 

(1) The Husband. — On failure of sons^ sons, the husband 
inherits his wife^s estate, if she was married according to 
one of the laudable rites. [7f she was married accord- 
ing to one of the blamed rites, her property devolves on 
her parents. 1 

See Book I., Chap. IV. B, Sec. 5, and for Authority 
loc. cit. Q. 1. 


There are no opinions of the Sastris in the Digest illus- 
trating the parts of this and the following paragraph en- 
closed between brackets [ ]. See the cases of Vijidran- 

gam v. Lalcshaman, {a) and Jaikisondas v. IIarhisonda8.{h) 
2. • Regarding the question, which rites of marriage are 
laudable and which blamed, see Book I., Chap. IV. B, Sec. 
5, Q. 1, and Remark. 


{a) 8 Bom H C R. 244, 0 C. J. 
(b) In. L. R 2 Bop. 9. 
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§4 0^. (2) The Husband^s Sapindas — On failure of the hue - 
handy the husband's SapindaSy or blood relations within 
six degrees on the father^ s side, and within four degrees on 
the mother^ s side, together with the wives of such wale 
blood relations, inherit the estate of a female leaving no 
issue, if she was married according to one of the laudable 
rites. [If married according to the blamed rites, the 
estate devolves on her parents' Sapindas.'] 

See Book I., Chap. IV. B, Sec. 6, and for Authority loc. 
cit. Introductory Remarks. 


$ 4 C. (3) WiDOw^s Saptndas. — On failure of the husbatid's 
Sapmdas, the widow's own Sapindas inherit her Stri- 
dhana even though she was married according to the 
laudable rites. 

See Book I., Chap, IV. B, Sec. 7, and for Authorities 
see the Introductory Remarks to that Section. 


§ 5.— PERSONS DISQUALIFIED TO INHERIT. 

Persons disabled from inheriting are — 

1. Persons diseased, or infirm in body or mind, 
who art — 

a. Impoti nt. 

b. Blind, 

c. Lame. 

d. Deaf. 

e. Dumb, 

f. Wanting any organ. 

g. Idiots. 

h. Madmen. 
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u Sufferers from a loathsome and incurable dis- 
ease such as ulcerous leprosy. See Ch. VI., 
Sec. 1, Q. 5 (a). 

2. Illegitimate children of Brahmans^ Kshatriyas, 

and Vaisyas. 

3. Persons labouring under moral deficiencies — 

a. Enemies of their father. 

b. Outcastes and their children, (b) 

c. Persons addicted to vice, (c) 

d. Adulteresses and incontinent widows^ 

See Book I., Chap. VI., and for Authorities see Book 
L, Chap. VI., Sec. 1, Q. 1, 5 ^ ibid. Sec. 3 a, Q. 1 I, Q. 1, 
and e, Q. 1 . 


Remarks. 

Regarding the question — whether diseases, infirmities, or 
moral taints contracted after the property has vested, disable 
a person for holding it any longer, see Remark to Book I., 
Chap. VI., Sec. 3 c, Q. 6. 


(a) See Ananta v. Bamahdl, I. L R. 1 Bom. 55 1 ; Jandrdhan 
Pam,durang v. Goj^dl et al., 6 Bom. H. C. R 145, A C. J. ; and as to 
wife’s society, Bdi Fremhuvar v. Bhikd Kallianji, 5 Bom. H. C. R. 
209, A. C. J. 

{bj See above p. 68 (a). The sons of outcastes born before their 
father’s expulsion are not outcastes but take their father’s place. Sons 
bom after expulsion are outcastes, but Mitramisra says a daughter 
is not, for “ she goes to another family.” Viramitrodaya, Tr. p. 254, 
Steele B. 0. p. 34. The doctrine of outcastes’ heritable incapacity 
does not apply to families sprung from outcastes, Syed Ali 8aib v. 
8H B. S. Peddahali Yara Simhuln, 3 M. H. 0. R. 5. Act 21 of ISSO* 
has removed any disqualification occasioned by exclusion from caste. 

(c) In a case at 2 Macn. H. L. 133 it is said that an unchaste 
daughter cannot succeed to her parents. Compare B. I. Oh. VI., 
JSec. 3 c, Q. 6, and Mussarmi Ocmga Jati v. OhasUa, 1. L. B. 1 All. 46. 
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It is only congenital blindness that excludes from inherit- 
ance according to Umahai v. Bhavu Padmanjij [a) follow- 
ing Murdrji Qohuldds v. Pdrvatibaiy (6) see also Bikuhai v. 
Munchdbdi (c) for the different views held by the SS,stris. 
The same condition as to dumbness is laid down in VaU 
labhram v. Bai Hariganga.ld) As to mental incapacity, 
it is said, in Tiyiimamagal v. Bamasvami, (e) that only 
congenital idiotcy excludes. In 2 Macn. H. L. 133, 
the disqualifications are discussed at considerable length. 
In Steele^s Law of Castes a general rule of exclusion 
for persons labouring under the specified defects is laid 
down at page 61, but this has been largely qualified by 
custom. At page 224 it is said that in seventy-two castes 
at Poona it was found that insanity excluded only unmar- 
ried persons, and that in eighty-three castes, blind persons, 
married and having families, might inherit. In such cases 
the management of the property would devolve on the owner^s 
relations. See Bhikajl Ramarhandra y, Lalcshinibai, {f) as 
to management of a suit. There is a case in which a boy 
bordering on idiocy was allowed to transmit a heritable 
right to his widow, (g) 

§ 6.— SPECIAL RULES OP INHERITANCE ACCORD- 
ING TO CUSTOM. SACRED PROPERTY. 

The Hindu Law is largely influenced by custom, as already 
pointed out. But as even those castes and classes which have 
adopted special customs still recognize the general supre- 


(а) I. L. R. 1 Bom. 557. 

(б) I. L. R. 1 Bom. 177. 

* (c) 2 Bom. H. C. R. 5. 

(d) 4 Bom. H. C. R. 135 A. C. J. ; see also Mokesh Chundjf Boy 
et al, V. Chunder Moliun Boy et al.t 23 C. W. R. 78 S. C. 14 Beog. 
L. R. 273. 

(e) 1 M. H. 0. R. 214. 

(/) Special Appeal No. 62 of 1875 (Bom. H. 0. P. J. P. for 1875, 
p. 231). 

(p) BU Amrii v. Bit Manik si al., 12 Bom. H. C. B. 79. 
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macy of the sacred writings, any divergence of custom from 
the ordinary law of succession must be established by satis- 
factory evidence^ (a) unless it has already been recognized as 
law binding on the class or family to which the parties 
belong, whom it is proposed to subject to the custom. 
A custom of male in preference to female inheritance to 
Bhdgdari lands in Gujarat was recognized in Prdnjiwan v. 
Bai Bevd (b) as it had previously been in Bhdu Ndndji 
Vtpat V. Sundrdbai (c) to temple emoluments. 

A family custom thus established binds the individual 
holder of a raj or zamindari so as to prevent his dividing it 
equally amongst his sons. ( J) 


(a) An Ikrarnama, signed by four brothers, was received as 
evidence sufficient to establish the adoption of a family custom of 
excluding childless widows from inheritance, differing from the 
general custom of the country, Russik Lai Bliunj v. Punish Mumiee, 
3 Mori. Dig. 188, Note 2. 

In Rajah Nugendur Narain v. Raghonafh Naroin Bey (C. W. R. 
for 1864, p. 20) it was held that a family custom as to intermarriages 
might be proved by declarations made by members of the family. 
But still the course of devolution prescribed by law cannot be altered 
by a mere private arrangement. Bdlcrishna Trimhak Tendulkar v. 
Sdvitrihdi, I. L. R. 3 Bom 54. 

In the case of an English copyhold an exclusion of females from 
succession and dower was held an admissible modification by cus- 
tom of a customary rule of inheritance, though in Ireland it had 
been, in the case of Tanistry, pronounced void. See Elton’s Tenures 
of Kent, 55. 

(5) I. L. R. 5 Bom. 482. 

(c) 11 Bo. H. C. R. 249. See Colebrooke in 2 Strange’s H. L. 
181 ; 1 Maen. H. L. 17, as to a Kulach^r or family custom; and* on 
the* %ame subject, the Judicial Committee in Chowdhry Chintamon 
T. Mussanut Nowluhho, L. R. 2 In. A. at p. 269 ; Rdmalakshmi Ammal 
V. Sivanantha Perumal, 14 M. I. A. 576, 685, S. 0. L. R. S. I. A. 1; 
Ndrdyan Bdhdji et al. v. Ndnd Manoliar et ah, 7 B H. 0. R. 153, A. 
C. J. ; Bhagvandds v. Bdjmdl, 10 B. H. C. R. 260-261. 

(d) Eawut Urjun Singh v. Rawut Ohanasiam Singh, 5 M. I. A., 

169, 180. • 
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The cases of The Court of Wards v. Bajcoomar Deo Nun- 
dun 8ing;{a) Eajhishen Singh v. Bamjoy Surma et al.;{b) 
Chowdhry Chintamon Singh v. Musst. Nowlukho Konwari, (c) 
and the remarks of the Privy Council in Soormdronath v. 
Mussamut neeramonee{d) show that a family custom of inherit- 
ance may be abandoned. 

The ordinary rules of Hindft law are applicable to Jains, 
no special custom being proved, (e) Hence in the absence of 
custom or usage to the contrary, an alienation by gift by a 
widow of her husband’s property is invalid according to the 
Mit^shara which governs the Bindala Jains.(/) The Khojas 
— a class of Mahomedans converted from Hinduism — are 
governed by the Hindu law of inheritance except so far as 
this has been modified by special custom. Being of Gujarathi 
origin the Khojas allow a precedence to the mother over the 
widow, which is common to many castes in Gujarat, but the 
mother is not allowed to dispose of the estate, and after her 
death it goes to her son’s heir, usually his widow, (g) 

Succession to a Raj was held to be governed by custom in 
Arjun Manic et aL v. Earn Gang a Deoy (h) by nomination in 
Eamgunga Deo v. Doorga Munec Jobraj (i) and Beer Chunder 


(а) 16 C. W. R. 143 

(б) I. L. R. 1 Calc. 186. 

(c) L. R. 2 In. Ap. 269, 273. 

{d) 12 M. I. A. at p. 91 

(e) Lalla Mohabeer Persliad et al. v. Musst. Kundun Koowar, 8 C. 
W. R. 116; M. Govinduafh Roy v. Gulal Chand et al., 5 C. S. D. 
A. R. 276; Sheo Singh Bai v. Musst JDakho et al, 6 N. W. P. H. 
C. R. 882; S. C. L. R. 5 I. A. 87; Bhagvdndds TejmalY. Edjmdlt 
10 Bom. H. 0. R. 241 ; Ha8a7i Ali v. Naga Mul, I. L. R. 1 AU. 
288, where a special custom of adoption prevailed. 

. (/) Bachebi V. MakhanLal, I. L. R. 3 All. 65. 

( 5 ^) Shivji Hasam v. Batu Mdvji Khoja, 12 Bom. H. 0. R. 281 ; 
Rirldi v. Gorbed, 12 Bom. H. C. R. 294 ; Rahimatbdi v. Hirbdi, t. L. 
R. 3 Bom. 34. 

(h) 2 Calc. Sel. S. D. A. R. 139. 

(i) 1 Calc. S. D. A. R. 270. 
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Joobraj y. Neel Kishen ThaJcooret al,(a) An illegitimate son 
was excluded in Bulbhudda Bhourbhur v. B, Juggernath Sree 
Chundun. (b) As to a quasi-Raj see Chowdhry Chintamon 
Singh v. MussL NowIuJcho Konwari, (c) and the decision of the 
Judicial Committee in Periasdmi et al. v. The Representatives 
of Salugai Taver,(d) 

A Kulachar, allotting certain portions of zamindaris to 
junior members, (e) does not render the savings and accumu- 
lations made by those members joint property. (/) 

A family custom of inheritance is not destroyed by a re- 
settlement of the terms of the holding from the Govern- 
ment, even though this should destroy many incidents of 
the previous tenure, (g) and when after a confiscation for 20 
years, a grant of a raj was made to the brother of the 
former holder, the intention of the Government, it was held, 
was to restore the tenure as it had previously existed, with 
the special qualities of succession according to the family 
law.(/i) 

When by family custom an estate is impartible, the ordi- 
nary Hindi law is suspended just so far as is necessary to 


(a) 1 C. W. R. 177. 

(5) 6 Calc. Sel. S. D. A. R. 296. 

(c) L. R. 2 I. A. 269, 273. See Maine, Ancient Law, Oh. VII- 
p. 233. 

(d) L. R. 5 I. A. 61. 

(e) This custom of providing an appanage for each junior branch 
is widely spread, and probably sprung from political conditions. See 
Col. Dig. Bk. IL. Cb. lY., T. 15 Comm. : Panj. Oust. Law, II., 183 ; 
,Sb. C. 229. Comp. Hallam Mid. Ag., vol. I. p. 88 (Ch. I , Pt. II). 

if) Ckowdry Ewreehur Per shad v. Qocoolanand Doss, 17 0. W. R. 
129. 

(g) Rajkishen Singh v. Bamjoy Surma Mozoomdar, I. L. R. 1 Calc. 
186. 

(A) Baboo Beer Fertaib Sahee v. Maharajah Bajender Pertah Bahm, 
12 M. I. A. 1. 
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give effect to the particular custom, but the general law 
still regulates all that lies beyond its sphere, (a) 

The impartibility of an estate does not necessarily imply 
that it is inalienable, {h) The inalienable quality is a ques- 
tion of family custom requiring proof, (c) Yet as a point of 
customary law impartibility may be expected to be accom- 
panied generally by limitations on alienability, having the 
same object in view, the preservation of the estate to sup- 
port the political, official, or social rank of the head of the 
family. In Rajah Nilmony Singh v. Bihram Singh (d) the 
Judicial Committee say : — The same principle which pre- 
cludes a division of a tenure upon death must apply also to a 
division by alienation.^^(e) 

A bad custom will not be allowed. (/) Nor is a custom 
depending on instances to be extended beyond them.(gf) If 
opposed to recognized morality or the public interest it is to 
be disallowed, (/? ) 


(a) Neelklsto Deh Burmono v. Beerchimder Thakoor, 12 M. I. A. 
523; Titnmigavda v. Rangangavdaj Bora H. C. P. J. P. for 1878 
p 242 ; M '*^ayaii Clutti v. Sivagiri, I. L. E. 3 Mad p. 374. 

(61 Naracn Khootiav, Lohenath Kliootia, I. L. R. 7 Cal. 461 ; Anund 
Lai Singh Deo v. Maharajah Dheraj Gooroo Narayan JDeo, 5 M. I. A. 82. 

(c) Rajah TJdaya Adifya Deh v. Jaduh Lai Aditya Deh, L. R. 8 I. 
A. 248 ; Naariu Khootia v. Lohenath ut supra, 

(d) Decided 10th March 1882. 

(e) Corap. Rajah Venkata Narasimha Appa Row v. Rajah Narraya 
Appa Row, L. E. 7 I. A. pp. 47, 48. 

(/) Ndrdyan Bhdrthl v. Laving Bhdrthi, I. L. R. 2Bom. 140; Reg. v. 
Sambliu, I L. E. 1 Bom. at p. 352. See YAju. by Jandrdhan Mahddeo 
Slo. 186 p. 358. NArada quoted in Col. Dig. Bk. III., Ch. II., Sec. 
28 and Comm, show that customs opposed to morality or public policy 
are to be refused recognition. 

ig) Bahimatbai v. Hirbdi, I. L. R. 3 Bom. 34 ; compare In re 
Smart, L. E. W. N. for 1881, p. 111. 

(A) See N&rada Pt. II., Ch. X., Jolly’s Transl. p. 76. Mathwd 
Nankin v. Esu Ndikin, I. L. E. 4 Bom. 545, 556. 



160 


LAW OF INHEBITANOE. 


•[book !• 


As to property dedicated to an idol see Juggut Mohini 
Dossee et ah v. Musst, Sokheemony Dossee et ah {a) and 
Maharanee Brojosoondery Dehia v. Ranee LucJclimee Koon-- 
waree et al,(b) 

Property dedicated to the service even of a family idol is 
impressed with a trust in favour of it, dissoluble only by the 
consensus of the whole family, which itself cannot put an 
end to a dedication * to a public temple, (c) In a case of 
alienation by one of four Sebaits aliening debuttar, the 
other three suing to recover the property must join the 
fourth as defendant with his vendees or thoso deriving from 
them.(cZ) 


§ 7.— BUEDENS ON INHERITANCE. 

Some of the principal burdens on inheritance have already 
been noticed as in ^ 3 A (5), §3 B (1), in connexion with 
the rights, to which they are most commonly annexed. The 
powers of an owner in relation to his property form the 
subject of the following Section, but it seems useful to collect, 
in this place, some of tho more general rules applying to 
charges on property which passes to successors as deduced 
from the recognized Hindu authorities, and the cases decided 
in recent years. 

There is a general obligation resting on the heir (or other 
person) taking property of one deceased to pay the debts of 
the late owner. But in a united family this does not extend 

(a) 14 M. I. A 289. 

(b) 20 C. W R. 95. 

{c)JDictu7n of Sir M. E Smith in Konwar Doorga Nath Boy v. 
Ram Ghunder Sen, L. R. 4 I. A. at p. 58. 

{d) Rajendronatli Butt v. Sliekh Mahomed Lai, L. R. 8 I. A. 135- 
See also Prosunno Koomari Behya v. Golah Chund Baboo, L. R. 2 I. 
A. 145; Komoti/r Boorganath Boy v. Bam Cimnder Sen, L, R. 4 1. A. 
at p. 57 ; Khusdlchamd v. Mdhadevgiri, 12 Bom. H. 0. R. 214 ; 
Manohar Oanesh v. Keshovram JfMai, Bom. H. C. P. J. F. for 1878, 

p. 252. 
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to the debts of a member deceased incurred for his purely 
personal purposes, or even for the family if there was no 
necessity, (a.) except in the case of a deceased father^s 
obligations (h) lawfully contracted. 

Promises deliberately made by the father are by 
the Hindil law regarded as equally binding on his sons, 
especially if made to his wife, (r) 

If property descends as hereditary, the income (of a 
zamindari) is liable to pay (lie debts of the deceased zamin- 
dar. Such seems to be the principle involved in the judgment 
of the Privy Council in Ot^Itjappa Ghefrij v. Arhathmt. (d) 
But in Bombay the estate is not, without a specific 
lien, so hypothecated for the father^s debt as to prevent 
the heir disposing of it and giving a good title; (e) though 
it descends incumbered with the debts or accompanied 
by an obligation to pay the debts of the ancestor. '^(/) In 
the case of 8aiu/ill Vlrapavdia Chimiailiambiar v. Alwar 
Ayijangor (g) it was held that though an attachment against 
the lands, impartible by family custom, of a zarnindar for 
his debts might, if made during his life, continue after his 
death, yet as at his death the entire interest in the zamin- 
dari passed to his son, there was nothing in the estate 

(/?) Seo Saravdti Tevati v. Maffnifi Ammaly (3 Mad. H. C. R 383; 
Magliiiri Gariidiah v. Ndrdgnu, Itiinglali, I L. H 3 Mad. at p. 365, 
and below, Partition, Liabilities on Inheritance 
[h) Above, p. 80. 

(c) Viramit Transl p. 223;yyav May. Ch IV. Sec. X. para. 4, Sec. 
IV p. 15 ; Ch. IX. p 10; see Act IX of 1872, Sec. 25. 
id) L. R II. A. at p. 315, S. C., 14 Beng L R. at p. 141. 

(e) Jamiyatrdm v. Parbliudds, 9 Bom. H. C. 11 116. 

(/) Sakliardm Rdmchandra v. Madhavi aOy 10 B H C. R. 361, 367. 
See also Nilliaui Chaitcrjee v. Peari Mohan Dat> vf (li , 3 B L R 7*0 C. 
J ; Girdharee Lall v. Kanfoo Lall, L R. 1 I. A. 321 ; Sntnj Bansi Koer 
V. Sheo Pro sdd Singh, L.R. 61. A. 88, 106 ; Uddrdm SlUnani v. Raan, 
10 B. H. C. R SS; Saddshiv DinharY Dinkar Ndrdijan, Movci H. C P. 
J for 1882, p. 139 ; NdrdyandcJm^a v. Narso KrUhnd, I. L. R. 1 Bom- 
262. 

(9) I. L. R. 3 Mad. 42. 

21 u 
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itself ^^wkich was attachable assets of the late zamindSr, or 
which could be made available in execution of the decree 
against his representative qua representative/' The son 
seems to have been regarded as taking the estate as a 

purchaser or independently of the father, as under the 
English Statute De Donis, while other property of which 
the father could have disposed passed to his representatives 
as such. The HindA law, however, identifies the .^on with his 
father for all lawful obligations, as completely as the Roman 
law or as the English law under which liacrrs cst fars ante^ 
cessoris,{a) It was by an analogous identification of persons 
that the executors as in their sphere universal^' successors 
became representatives of a testator. The impartibility of 
an estate may, to a considerable extent, prevent its being 
incumbered, as was the case also with feudal estates; but 
supposing the estate to be absolutely inalienable as well as 
impartible it would seem that no charge at all would attach 
to it after the ownership proceeded against had ended by 
the death of the debtor, (?>) while so far as it was alienable 
or subject to incumbrance, the heir should be identified 
with his ancestor for all purposes, as well for the execution 
of a decree rightly obtained, as for the establishment of a 
claim. He becomes a representative, and takes as a represen- 
tative through this identification. What he takes is the 
aggregate familia as a universitas'^ in the character of 

heres suus equally when the property is impartible as when 
it is partible, and this ^‘universitas" or aggregate includes 
all obligations properly attaching to the headship of the 
family equally with the property and rights annexed to 
it. {c) The rules of partition show that the obligation to 

(a) Oo Lie. 22, b. 

{b) See Goor Persliad v. Sheodeen, 4 N. W. P. R. 137, referred to in 
Uddram Siidrdm v. Bdnu, II Bona. H. C. R. at p. 78; and Hura 
Biinsi Koer v. SJi'io Proshad, L. R. 6 I. A. at p. 104, 

(c) See Gains, Inst. II. 157 ; Di, Lib. 28 Ti. 2, Fr. 11 ; Co. Di. B. II. 
Ch. IV. T. 15 Comm.; Vyav. May. V. Sec. IV. 14 bs ; ib. Ch. IV. 
Sec. IV. 33; Manu IX. 130; Co. Di. Bk. Y. Ch. IV. T. 210. 
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pay a father’s debt is a part of the inheritance or familia As 
much as the property to be divided, (a) and it is not less so 
when the property is impartible, save in so far as it might 
defeat the purpose of the grantor, or the law of the princi- 
pality. To the extent, therefore, to which the deceased 
could have charged the property or disposed of it, and so 
enjoyed a complete ownership, it would seem that the heir 
is a representative liable to execution under sec. 234 of the 
Code of Civil Procedure on account of such property of the 
deceased having ^^come to his hands/^ The distinction 
grounded in Muftayaii Clietti v. Sivagiri Zamindar ijb) on a 
son’s not being able to obtain a partition of an impartible 
estate does not rest on the Hiudil law which makes the 
son responsible and bids him postpone his own interests to 
the payment of just debts of his father, (c) He cannot 
obtain a partition of an ordinary estate in Bengal as of 
right, but this does not exempt the estate from liability. 
For the case of a Polygar in M<tdras see Jioifa Eamdsami 
Chetii V. Bavgari Seshania Naijanivaru,{cl) 

As to the maintenance of a widow see the Section on 
Maintenance, and Baijuii Doohey cf al. v. Brij Bhuohun 
Loll, (e) Musst. Lain Knar v. Ganga Bi^han et aL,{f) Visa- 
latclii Aminaly, Aanasamy Saving, (g) Bahoo Goluck Ohunder 
Bose V. Ranee Oliilla Dayoo, [h) Lakshman Rarnchandra et 

(a) Vyav. May. Ch. IV. Sec VI. 

(h) I. L R 3 Mad. at p. 381 

(c) Col. Di. Bk. I Ch V. T.188; Vyav. May. Ch. Y. Sec IV 16, 
17; and the judgment has since been reversed by the Privy Council 
in the case of Mntfayau Chettiar v. bivagi') i Zaminddr. The Judicial 
Committee, L R. 9 1. A at p. 144, say . “ The fact of the zaminddri 
being impartible could not affect its liability for the payment of the 
father's debts, when it came into the hands of the son by descent 
from the father ” 

(d) I. L R. 3 Mad. 145. 

(e) L. R 2 1. A. at p 279. 

(/) 7 N. W. P R. 261 (F. B.) 

(gr) 5 M H C. R. 160. 

{h) 25 C. W. R. 100. 



164 


LAW OF INHEJRITANCE. 


[book I. 


ah V. Sarasvatilai, (a) Mnssh Oolab Koonwar et al. v. The 
Collector of Benares et ah, (b) and the cases referred to above 
pp. 77-79, and under Partition, Book II. 

A reasonable charge subsists to provide even for a concu- 
bine and her daughters (c) and her sons excluded from 
inheritance (d). 

The son is not directly responsible for unsecured debts 
contracted even for the benefit of the family by his father 
during the life of the latter. (^) As to secured debts thus 
contracted during his minority, or, with his acquiescence, 
after his attaining his rnajoiily, the case is different. (/) Nor 
does it follow that because he is not directly liable to credi- 
tors for the family debts, he is not liable for contribution to 
his father, when his father has Lad to ])ay them. A dis- 
ch«arge or distribution of the debts by ordinary coparceners 
making a partition being expressly enjoined, it might seem 
to follow, li fortiori, that a son taking his share of the family 
estate from his father should take also, if his father desire it, 
his proportion of the burdens ; but this is not prescribed by 
the law books. After the father^s death the son is by Hindii 
Law responsible for all his debts, (f/) except those contracted 
for immoral purposes, {It) and this liability, as under the 


(a) 12 Bom. H. C. R. 69. 

{h) 4 M. I A. 2^6. 

(r) See Salu v. Ilari, Bom. H C. P. J F. for 1877 p 34 ; Kliemlcor 
V. Umidslinnharf lO Bom. H. C it. 381. 

(d) lialii V. Govind, I. L R 1 Bom. 97. 

{e) Ainrutrow v. Trimbuckroiv et nh. Bom. Sel. Ca. p. 245 ; Chen- 
najtali v CliGllamanah, M S. D A. R. 1851, p. 33 ; Col. Di Bk. I. Ch. 
V. T 1(57, Note 

(/)?>Ve 1 Mit. Ch. I. Soc T paras. 28, 29; Ganrfdhdi v Vdmatiaji, 
2 Bom. H C. R. 318 (2nd Ed. p. 301), a case of ratification 
(i/) Vyav. May. Ch. V. S. 4. pi. 11-14; Stokes, H. L. B. 121, 122; 
KesJiow Rao Biwakar v. Naro Jnnardhun Patiinhu7', 2 Borr. at 

p. 222. 

(A) Colcb. Dig. Bk. I. Ch. V. T. i47-149, Comm. ; 2 Str. H L. 456. 
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Roman Law, is independent of inherited assets ; (a) thongh 
where there were assets he who has taken them is primarily 
answerable, (fe) but this has been limited by Bombay Act 
VII, of 1866, Sec. 4, to the amount of the family property 
taken by the son. In Bengal it has been held (c) that the 
Mit. Chap. I., Sec. 6, para. 10 (Stokes, H. L. B. 895) 
authorizes the alienation by a father for the payment of joint 
debts, even against the will of his son, so that the father 


(fl) Nctrasimlinrav v. Anftiji Virupdksh el dl., 2 Bom, H. C. R. 61; 

Co. Di. Bk. 1. Ch. V. T. 173. 

Nilakaiitlia, in tlic Vyav. Mayilkha, Ch. IV. See IV. p. 17, insists 
on the character of an inhe ritanec as a ‘‘ univcrsitas” or inseparable 
aggregate of rights and obligations. The latter descend only to sons 
and grandsons in the al)sencc of all property ; but he who takes any 
property, however small, inust pay the debts, however large. So, too, 
must he who takes the widow of the deceased regarded as part of 
the “ farnilia,” see Coleb. Dig Bk. 1 Ch. V. 220, 221. Similarly 
Q?/l senicl aJiqi(d ex parfo hn'es exiiterli drjicieiiihim partes efiam in- 
vitns excljutf id est, dejicif^ntimn partes eiiani inidfo adcresninty (L. 80 
de log. 3 D. XXXIl.) was the rule of the lloinaii Law when it had 
allowed the institution by testament of an heir replacing the heir by 
descent. The whole “ familia” or none had to bo given to the 
legatee who accepting the benefit became answerable for all debts 
and for due celebration of the “ sacra privata. ” The son had no 
option ; in the absence of a will he continuing the person of his father 
took the inheritance, benefits and burdens as a universitas. The 
English law has sprung from an entirely different conception, at 
least so far as the real property is concerned Though at one time 
the heir was in a sense a universal representative, yet the distinct 
character of several fees prevented their uniting in a true universitas. 
The ecclesiastical jurisdiction was introduced over chattels, and the 
heir then became successor only to the real projierty accompanied in 
Bracton’s time with a legal duty to pay his father’s debts to the 
extent of his inheritance and a duty of humanity to pay them out 
of his other property akin to the Hindu rule. See Bract. /. 61 b. 

[})) See Zommddr of Slvagiri v. Alivar Aijyangar, I. L. R. 3 Mad. at 
p 44 ; Vyav. May. Ch. V. Sec. IV. para. 17 ; Col. Di. Bk. I. Ch. 
V. T. 172. 

(c) Bishamhhur Naik v. Sudaslideb Mohapaiier aZ , 1 C. W. R. 96. 
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could protect himself in that way. The separated son is not 
legally liable to the creditors either during his father^s life 
or after it, unless he choose to accept the property left by his 
father according to the remarks of Colebrooke in the cases 
at 2 Str. H. L. 274, 277, 456; (a) but with this compare the 
dicfcaof the Sastris at those places, and in the case above- 
quoted from Bombay Sel. Cases, which correctly express 
the doctrine formerly prevailing at this side of India, making 
the son^s obligation a legal and not merely a moral one. In 
another case (No. 997 MS.), the Sastri answered that an 
adopted son, like one begotten, is responsible, independently 
of assets received, for the debts of the adoptive grandfather, 
though not incurred for the benefit of the f.unily (they not 
having been contracted for an immoral purpose). 

In the case of Tlnnoommi Porsand Painlaji v. Miisst, Bahooee 
Manraj Koo}iwereCy{h) the Privy Council grounded on the son^s 
obligation as a pious duty to pay his father’s debts, a capacity 
in the father to charge the estate, even though ancestral, 
for such debts contracted by him as the son could not piously 
repudiate. The same case, however, as recently construed 
in Kanipswar Per shad v. Piui Bahadur S!ugh {c) imposes 
on a creditor the necessity of making duo inquiry whether in 
the particular case the manager (even it would seem the 
father) is acting for the benefit of the estate, (d) In Giri- 
dharee Lall et al. v. Ka)do Lull tdal.y{e) a decree having been 
obtained against a father for a debt, not of an immoral kind 
but, as appears, not contracted for any benefit to the family, 
he sold the ancestral property to satisfy it. In a suit by his 
son to recover the estate, the High Court awarded to him 
one-half of his fiither’s share, but the Privy Council reversed 
this decision and held that the deed of sale could not be set 

(a) See also Coleb. Oblig Ch. II , 51 
(i) 6 M. I. A. 421. 

(«) I. L R. 6 Calc. 843. 

{d) See Bk. II. Introd. § 6 A. ; I Str. H. L. 202. 

(e) L R. 1 In. A. 321, «. C., 14 Beng. L R 187. 
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aside at the suit of the son. Hanooman Persaud^s case,” 
their Lordships say, ^^is an authority to show that ancestral 
property, which descends to a father, is not exempted from 
liability to pay his debts, because a son is born to him.” 
SOj in Oolagappa Chettij v. Arhaihnot et al,,{a) the income 
of an hereditary polliam was pronounced liable for a father^s 
debts. The property in that case, however, was subject 
to the rules of singular succession applicable generally to a 
Raj, In accordance with these cases, it has, in Bombay, 
been said that these decisions go to fix the son and his 
estate, except in cases of wanton extravagance, with the 
fathcr^s debt, whether secured or not on the property/^ (b) 
and that, subj^'ct to certain limited exceptions (as for 
instance debts coutracted for an immoral or illegal purpose), 
the whole of the family undivided estate would be, when in 
the hands of the sous or grandsons, liable to the debts of 
the fithcr or grand-fither/^ (r) But this liability is 
exceptional, vesting on special texts. (f7) And whether the 
sale of the living fither’s interest binds as against his sons 
the whole ancestral propc'rty, as decided in Naraijano chary d 
V. Narso Krishna ) on the authority of Giridharee v. 
Kanto if) may perhaps now admit of some doubt. The case 
of Luclunl Dai Koori v. Annian Sing ft aL,[g) follows Giridha-^ 
ree v. Kanto (//) to the same effect ; but in the case of Run- 
gama v. Atchama ct al., (/) the Privy Council say of a son in 

(а) L R. 1 In. A. 2G8, 

(б) Govimlmni v. Vamanrav, R. A. Ko. 16 of 1874, Bom. H. C. P. 
J. F for 1875, p. 118. 

(c) Uddrdni v. lidau Pdmlnjl et al., 11 Bom. H- C. R. 83, citing 
Coleb Dig Bk 1. Ch V. T. 107 ; cited and approved by the Judi- 
cial Committee in Suraj Bnnsi Koer v Shco Broshad Singh, L. R. 6 
I. A. at p. 104. >^60 also Narada,Pt I Ch III SI 12 ; 1 Str. L. 

173 ; Keshow Rao v. Naro Junardhnn, 2 Borr. 222. 
id) 11 Bom. H C. R. 85 {supra), citing Coleb. Dig. Bk. I. T. 169, 229. 
(e) In. L. R. 1 Bom. 262. {/) Supra, 

ig) In. L. R. 2 Calc. 213. (A) Supra, 

ii) 4 M. 1. A. at p. 103. 
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relation to his father^s distribution of property, Jagan- 
natha takes, as we think he is entitled to do, the whole ances- 
tral property which the father could not dispose of 'without his 
consentf So in Pandur an g v, N^aro.{a) In Bhiigwandeen 

Dooheijv. Myna Baee,{h) it is said, ^^Betwcen undivided copar- 
ceners there can be no alienation by one without the consent 
of the other, and see Siuaj Bunsi Koner’s case, (r) Tho 
High Court of Calcutta adopted this principle in the cases of 
Sadahart Prasad Saha v. Foolhash Kocr, (d) and of Malta- 
beer Pershad v. Patnyad Si’a/h d aL, (e) which, in Baboo 
Deendyal Lull v. Baboo Jugdcc}) Marain Sln(jh^[f) liave not 
been dissented from ^^as to voluntary alienations.^^ 

Even as to a sale in execution of tho right, title, and 
interest^’ of a father in tho ancestral property, affected to be 
mortgaged by him under legal necessity,^^ as conclusively 
found by the District Court, their Lordships held, on the 
one hand, that the whole property would not be made 
available by a suit, directed against tho fatlun’ alone, and a 
sale in execution of his right, title, and intorest.^^ To 
make the other co-sharers answerable, it was necessary to join 
them as parties according to Nngrndvr Clt under Ghosc et ah 
V. 8, Kami nee Dossee et aL,{(j) and Baijun Doobey et ah v. 
Brij Bliookan Lull (It) On the other hand, their Lordships 
ruled that by the purchase of the judgrnent-debtor^s 
(father^s) right in execution, the purchaser had acquired his 
share and interest in the property, and is entitled to take 

proceedings to have that share and interest ascertained 

by partition.^^(/) It may seem rather too broad a statement, 
therefore, ^Hhat under the Mitakshara and Mayfikha the 
son takes a vested interest in ancestral estate at his 


(a) J^el. Rep. 186. (h) 11 M. I. A. at p. 516. 

(c) L. R. 6 I. A 88, 100, 102. (d) 3 Ben. L. U. 31 F. B. 

(e) 12 Ben L. R. 90. (/) L. R 4 In A. p. 2i7. 

(g) 11 M. I. A. 241. (h) L. R. 2 In. A. 275. 

(t) So in Haza Hira v. Bhaiji Modau, S. A. No. 444 of 1874, Bom. 
H. C. F. J. F. for 1875, p. 97. 
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birth, but that interest is subject to the liability of that 
estate for the debts of his father and grandfather/^ {a) Some 
inquiry would seem to be necessary, and a reasonable assur- 
ance of benefit to the family to warrant a lender in advanc- 
ing money at the father^s instance on the whole family 
estate, (h) Subject to this the father^s authority as manager 
is to be liberally construed, (c) and a recent ruling of the 
Jndicial Committee makes ancestral estate assets in the 
hands of the heir for payment of the late owner’s debts 
without distinction apparently of their character, {d) 

It does not seem that by the Hind^ Law a father can> 
during his life, directly chargo the ancestral estate for his 
purely personal debts beyond his own interest so as to make 
the whole immediately available to the incumbrancer. That 
he could deal with his ov."ri undivided share so as to give 
to his vendee, or mortgagee, a right to call for a partition 
has become the established law of Bombay and IMadras — a 
broad and general rule defining the right of the creditor’’ in 
the language of the Privy Council. On the father’s death a 
new obligation arises as against his sons, whose first duty it 
is to pay his debts, who aro commanded to provide for 
thiir payment in making a partition, and even to alienate 
their own property to redeem their father from Pat,”(e) 
aj)art from charges," which could operate only on his own 
share during his own life, thougli as founded on debts they 
now seem to bind the whole inheritance after his decease 
except when they are of profligate origin to the knowledge 
of the creditor. In the recent case, however, of Ponnappa 
PiUai V. Pappuvdyijanyar (/) it has boon held [g) by the 


(а) NaroAjmidcluh'ya v. Narso Khrisna, I L. R 1 Bom at p 266. 

(б) Saravana Tevan v. Mvitaya Aminaly 6 Mad H. C. R 371.* 

(c) Bdbdji Mahdddji t. Krishna ji DevjL I L. R. 2 Bom. 666; 
Ratnam ^ Govindardjuluy i L R 2 Mad 339 SceB II. Partition. 
id) Mutfayan Clietiar v. Sangili Vira Fandia^ L. R 9 1. A. 128 
(e) Narada, Pfc. 1. Ch. Ill SI. 6 

(/) I. L R. 4 Mad. 1. Sec too Ram Natain's case, 1 L. R 3 All. 443, 
(g) By a majority against limes and Muttusami, J J 
22 a 
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High Court of Madras that a son^s interest even during his 
father^s life is bound by an execution sale on a decree 
against the father. This decision, resting on Oiridhari Lall 
V. Kantoo Lall and Muddun Thalioor*8 cases (a) goes to 
make the interest of the son in a heritage altogether subor- 
dinate to that of the father, and to place it in all ordinary 
cases entirely at the father’s disposal. 

§ 8.— LIMITATIONS OF PROPERTY AND RES- 
TRAINTS ON DISPOSAL UNDER THE HINDU LAW. 

The power which a Hindi! proprietor may exercise in 
disposing of the property ho owns (b) varies according to 
his family relations, to the way in which the property has 
been obtained, as it is ancestral or self-acquired, as it is im- 
moveable or moveable, as it supports or not a public service 
or object, and according also to the necessities to which the 
owner is subjected, and to the purposes he has in view. 
Thus the member of a united family can deal oven with his 
own share only under exceptional rules. (r) The father 
may incumber the ancestral estate only for purposes of a 
respectable kind, or not distinctly the reverse ; for immoral 
purposes it has been said that he cannot bind even his own 
share as against his son’s survivorship. The managing 
member has special powers subject to special restrictions. (d) 
The son’s right is born, and unless realized by division, 
dies with him. The daughter, wife, and widow are subject 
to limitations as to the estates they can confer and the 

(a) L. R. 1 I A. 321. 

(5) Devdncla Bbatta insists on that being property which in itself 
is capable of alienation, whether or not in any particular case it can 
be alienated. Smriti Chandrika, Tr. p. 10. 

(c) %akshmi8Jiankar V Vaijnath,! L. R 6 Bom 24; Vranddvan- 
das Bdmdds v Yamundhdi, 12 Bom. II C. R. 229 ; Gangubdi Kom 
Shiddpd V. Bamannd bin Bhiniannd, 3 Bom. H C. R. 66, A. 0. J. 
and Note; Chamaili Kuar v. Ram Prasad^ I. L. R. 2 All. 267 ; Gangd 
Bialieshar v Pirthi Pal, ib. 635. See above, § 7, Introd. Burdens on 
Inheritance, pp. 167 — 169. 

(d) Kameshwar Pershad v Run Bahadur Singh, I. L. R. 6 Calc. 843. 
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control ander which they act. The general right of dealing 
with property acquired by oneself does not extend to ances- 
tral estate. In the latter the birth-right of a son enables 
him, according to the law of the Mitfikshar^, to claim 
partition at his own will. Again, the absolute necessities of 
a family may justify any member in selling so much as may be 
necessary to meet them, and in the case of a manager a family 
necessity is liberally construed, {a) The testamentary power 
depends on unity or severance of the family, and on the 
nature of the property. 

The questions arising under those different heads are dealt 
with in the Introduction to Book II., and at other places 
where they occur ; but it will be convenient to set forth here 
some of the principal powers and limitations which, according 
to the Hindi! Law, may bo regarded as inseparable from the 
notion of property enjoyed under the law. 

As to the acquisition of ownership, this, Vijnanesvara says, 
is a matter of secular cognizance, {h) It arises from Occupa- 
tion, Finding, Purchase, Inheritance, and Partition, (c) as 
common £o all castes and conditions. The peculiar relations 
of inheritance and partition as understood by the Hindd 
lawyers are discussed above p. G7?i, and in the Introduction 
to Book II. Occupation or appropriation of waste lands is 


(fl) Babdji Malidddji v. Kruslindji Devji, I. L. R. 2 Bora. 666. 

(b) MitaksharA, Ch.I. Sec. I paras. 9, 10. There are many subtile 
disquisitions in the Hindd comraeiitaries on the specially approved 
means of acquisition, as Gift for a Brahman, Conquest for a Kshatriya, 
and Gain for a Yaisya or Sddra. The general result appears to be 
that though for sacrificial purpose the property offered should have 
been acquired in the authorized way, yet a mere deviation from what 
is specially approved does not deprive an acquisition of the ebtft^ter 
of property. The Smriti Chandrika, Tr. p. 11, seems to hold that the 
enumeration given in the Smritis is rather a statement of facts of 
experience than a rule in itself determining the essentials of 
property. See the Sarasvati Vil&sa, § 400 ss. 

(c) Ibid, para. 12 ; Bhdshardppd v. The OoUectw of NorthlKdnard, 
I. L. R. 3 Bom. at p. 524. 
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regarded as a natural riglit, (a) but as one concurrent with 
aright in the sovereign to a rate or tax on the produce. (6) 
Hence naturally possession is the strongest proof, (c) The 
strength of the ownership thus attested is such that the rule 
has sometimes been recognized that the occupying owner of 
a field who has absconded may at any time return and recover 
H on terms equitable to the intermediate occupant, (c/) as his 
ownership cannot be really destroyed without his distinct 
assent, (e) that for the same reason execution for debt 
against, a man^s land is a notion foreign to the pure Hindfi 

(a) See Viramit. Cli I. See 13; Rniriti Chandrika, Tr p. 11 ; Comp. 
Imp. Gaz. vol. VII. p 520 ; BIiaf(karap])d v The Collector of North 
Kdnard, I L R 3 Bom at p 518, 563, &c ; Vyakmiia Bapuji^. Go- 
vernment of Boinhay, 12 C. H C. R. App. 30 ss ; Comp. Faiij Gust 
Law. vol. II. p 21, 254, winch shows m how many various ways, as 
between individuals, a proprietary right may be acquired in land not 
completely appropriated 

(h) Ibid , and Col. Dig Bk. II. Ch II T 12, Comm. ; T. 17, T 22, 
Comm.; T 24, Comm ; Vdsudev Saddshiv Modak v. Collector of Rod- 
nagirif L. R. 4 I A. at p 125. 

(c) Vyav. May Ch 11. Sec II Ch. IV. Sec. 1, para. 8; comp. Col. 
Dig. Bk. II. Ch II. T. 10, Comm ; T 12, Comm ; Steele, L. C. 207 ; 
Vislivandth V. Mahdddji,!. L. R. 3 Bom 147 Tlie cultivator is re- 
garded as bound to maintain the land he holds in cultivable condition — 
Manu Vni 243, a duty which is recognized by the Mahomedan law 
also, and by other systems. 

(d) MitAk. in Macn H, L 202, 205, 20/ ; Bhdshnrdppd v. The Collector 
cf North Kdnard, I. L. R 3 Bom at 525-G *SV Isarada II. XI. 23 ss. 
Tiarey Lall v. Saligaf I. L. R. 2 All 394; ITarbhaj v Gamani, ib. 
493 ; and comp, Jofi Bhimrav v Bdlu Bin Bapiiji, I, L. R 1 Bom. 
208 ; cases referred to at p. 94 ; Co Dig. Bk II Ch. II T. 24 Comm. 

; Tod’s Rajasthan, vol I. p 526; M. E. Elphinstono in Rev. 
and Jud. Sel. vol. IV. p. 161 ; General Briggs, ih. p. 694. 

(e) - Parhhudds Rdyajl v. Motirdm Kuhjdndds, I. L. R 1 Bom. 207 ; 
Co, Dig Bk. II. Ch. II. T. 27, (’omm. ; T. 28, Comm. ; T. 27, Comm. 
The consequences of this on the law of partition arc traced in Bk. II. 
Introd. §.5 B and notes. In the latter references will be found to 
the rights of communities as still in some places asserted, and to the 
formerly inalienable character of the patrimony. See Mr. Chaplin'a 
Report, Rev, and Jud, Sel. vol. TV. pp 4i74.A17. 
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law, (a) that a royal gift of occupied land is construed 
tp mean only a gift of the revenue, (h) and that even 
a conqueror acquires only the rights of the vanquished 
ruler. The property in the land is thus rather allodial than 
feodal. Tenure in the English sense hardly exists (c) except 
in the case of estates granted by the sovereign for the support 
of particular services to the State, or for the furtherance 
of purposes recognized as beneficial to the community. 
Jahdgirs for military service come the nearest in character 
to feudal holdings of the earlier type, the terminable beneficia 
which were succeeded by hereditary estates held by homage 
and military service, (d) They are usually grants of the 
revenues of a district as a means of supporting a body of 
troops, and are resumablc at the pleasure of the sovereign 
power, (e) From their nature they are impartible, and so, too, 
are saranjams granted either for life or hereditarily for 
services rendered or for maintaining the dignity of a 
family, (/) Vatans granted for the support of local heredi- 
tary offices are subject in a measure to disposal by the State. 
Subject to the support of the office-holder, they are usually 
partible and alienable amongst the group of co-sharers, but 
cannot be sold to strangers or burdened for more than the 


(а) Col Dig. Bk. II. Ch. II T 28, Comm. ; T. 24, Comm.; comp 
Hunter’s Koinan Law, p. 807. 

(б) Yyav. May. Ch. IV Sec. I. para 8 ; comp. Co. Di Bk. II. Ch. 
II. T. 10, Comm ; T 12, Comm.; Steele, L. C. 207 ; Vishvandth v. 
Mahdddji; I. L. R. 3 Bom. 147. 

(c) Corap Bom. Acts II. and YII of 1863 

(d) See Hallara, Mid. Ages, Ch II. Note IX ; Freeman, Hist, of 
Norm. Conquest, vol. V pp. 132, 379 ; Maine, Anc. Law, Ch. VII. 
pp. 230, 233 (3rd Ed.) ; Munro by Arbuthnot, vol I. pp 152, 154 ; vol. 
II. 307 ; Rajah Nihioni Singh v. Bakranaih Singh, L. R. 3 I. AI 
at p. 122 ; Imperial Gazetteer of India, vol. VII. p. 519. 

(e) Bom. Reg. XVII. of 1827 § 38. 

(/) See Bdmchandra Sakhdram Vdgh v. SaJchdrdm Oopal Vdgh, 
I. L. R. 2 Bom. 346 ; Bom. Govt. Selections No. XXXI. passim ; 
Bom. Act. .VII. of 1863 § 2; Act.JI. of 1863 § 1 
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life of a sharer as to his own share. The appropriation of 
these estates to the public service is now secured and the 
competence of individual sharers is strictly limited by 
statute, (a) 

They probably in many cases originated in an exemption, 
or a partial exemption, from the Government assessed land- 
tax of lands held as private property ; but to these were 
generally added various haks or dues now abolished. (6) 
Lands held for various other public services, such as the 
jyotishi vatans of astrologers, and in general all religious 
endowments (c) are subject to restrictions as to the estates 
held in them, {d) and the conditions or accompanying 
obligations with which they are held by the successive 


(a) See Index Tit. Yatan ; Bom Act. Ill of 1874. 

(&) See Steele, L. C. 204 ss. 

(c) The proportion of the land and of the public revenues dedicated 
to religious services is in some districts very considerable. It would 
have been much greater but for the indifference with which succes- 
sive rulers resumed their predecessors’ grants (see Sir. T. Munro’s 
Minutes, vol I. p. 136 ss.), aud the encroachments which, very often by 
collusion with the mohauts or trustees of the dewasthans, were made 
upon the sacred estates and secured by prescription or an actual 
failure of evidence after a longer or shorter time [see Steele, L. C. 206). 
The large number of ancient grants for religious purposes which are 
from time to time discovered, show that the greater part of the land 
must thus have been placed extra commerciam, but for the negligence 
and the revolutions by which the dedicated estates were restored to 
common use. The Peshwa used, like the kings of England, some- 
times to resume religious endowments while he made up his mind 
who was best entitled to take them (ibid.), but an avowed resumption 
of such property was virtually unknown. (The Collector of Thanna v* 
Hari Sitdrdm, Bom. H. C. P. J. F. for 1882, p. 206 ; 1. L. R. 6 Bo. 546.) 

(d) These interests and all sources of a periodical income (“ni- 
bandh”) are looked on by the Hindd law as of the character of 
immoveable property. See Col. Dig. Bk. II. Ch. IV. T. 27 Comm. ; 
Y4jn. II. 122; Mit. Ch. I. Sec. V. para. 3, 4 ; Vithal Krishna Joshi v. 
Anant Bdmehundra, 11 Bom. H. C. R. 6 ; Divdkar Vithal v. Harbhat, 
Bom. H. C. P. J. F. for 1881, p. 106. 
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tenants which give them a special character, (a) The en- 
forcement of the public duties in these cases was formerly 
secured by forfeiture, in the necessary cases, of the exemption 
from assessment, (6) but in the case of charitable endow- 
ments the ownership of the property itself was still recog- 
nized, and an opportunity was allowed to those interested to 
avoid the forfeiture (i, e. the imposition of the assessment) 
by a suit to compel performance of the duty. In the Bombay 
Presidency charitable endowments are now in an anoma- 
lous position. They are mostly of a religious or quasi 
religious kind, and the Government has withdrawn from all 
connection with religious endowments, (c) while the provi- 
sions for the security of the property extend in Bombay 
only to the district of Canard, {d) In the southern part of 
the Presidency it is expressly provided that charitable 
endowments held free from land-tax shall be inalienable. (e) 
Elsewhere, and as to all property not included in the 
provision, the statutable safeguard is wanting; but the 
generally inalienable character of endowments under the 
Hindu as under the Mahomedan law is recognized by the 
Courts. (/) 

The sharers in Bhagdari and Narwaddri villages are 
subject to special restrictions in dealing with their shares, of 
which custom, now ratified by statute, [g) forbids the 

(a) See Ukoor Voss v. Chunder SekJiur Voss, 3 C. W. R. 152 ; 
Prosunno Koomari Vebya v. Goldb Chand Bahoo, L. R. 2 I. A. 145; 
Ndrdyan v. Chmtdman, I. L. R. 5 Bom. 393. 

(5) Bom. Reg. XVII. of 1827 § 38. 

(c) Act. XX. of 1863 § 22. 

(d) Bom. Act. VII. of 1865. 

(e) Bom. Act. II. of 1863 § 8; BhiMji Mahddev v. Bdhushd, Bom. 
H.O. P.J.F. for 1877, p. 297. 

if) Khusdlchund Y. Mahddevgiri, 12 B. H C. R. 214; Ndrdyan v, 
Chintdman, I. L. R. 5 Bom. 393 ; The Collector of Thanna v. Bari 
Sitdrdm, Bom. H. C. P. J F. for 1882, p. 207. The Indian Trusts Act 
II. of 1882, § 1, does not apply to Bombay, nor does it anywhere 
affect charities. 

(g) Bom. Act V. of 1862. 
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division. In these estates, too, there are special laws 
of succession ranking originally perhaps as rules of a 
family or a class as such. Where their prevalence is 
proved effect is given to them as customary law. (a) The 
exclusion of a daughter from succession may probably 
have originated in the fear that the share would in such 
a case through her marriage pass to heirs who were strangers 
to the bhauband^^ or fraternity (fc) constituting the 
village community, and jointly and severally responsible for 
the contribution of their village to the land-tax. Mirasdars 
were at one time, it would seem, subject to restrictions in 
favour of the village community, (c) They could reclaim 
their lands in theory after any lapse of time, {d) This was 
inconsistent with the laws of limitation and even with the 
prescription recognized by the Hindu law. (e) The joint 

(а) Prdnjivan Daydrdm v. Bdi Revd^ I. L R. 5 Bom 482. 

In the Panjab there are many instances of restrictions imposed in 
the interest of the clan or group of co-proprietors descended from 
the original band of occupants of the waste, or conquerors of land 
already occupied, who held part in common and distributed the rest 
■omething after the fashion of the Corinthian Geomori in dealing 
with the territory of Syracuse. See the work quoted below. 

(б) In the Panjab women as they marry persons not members of 
the village community do not transmit a right to the village lands, 
which are thus preserved to the community. See Tupper, Panj. 
Cust. Law, vol. II. 68, 145, 175,177. The prevention of similar mis- 
chiefs engaged the care of most ancient legislators or of the commu- 
nities whose customs they embodied. See Numbers, Ch. XXVII. 
XXXVI. The Athenian law comjielled the nearest male relation to 
marry the female epiklerost taking the estate with her. Isacus 111. 
64, Sir W Jones* Works, vol IX, p. 103 ; Smith’s Die. Antiq. sub 
voce. Comp Ruth, Ch. IV, 

(c) See on miras generally, Steele, L C. 207 ; Mr. Chaplin’s Rep. 
parawll4 ss. ; Rev. Sel. vol IV ; Madras Mirasi papers; Vyakuntha 
Bdpvji V. Government of Bombay, 12 Bom H C R. App. 68 ss. 

(d) Vyahuntha Bdpuji v. Government of Bombay, 12 Bom. H. C. R. 

App. 50. 

(e) See Bdhdji and Nandji v. Ndrdyan, I. L. R. 3 Bom. 340 ; 

Td^dchand Pirchand v. Lakshman Bhavdni, I. L. R. f Bom 91, and 
the cases referred to at p. 94. ** 
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mirasi village comTnunity had generally broken up even 
under the native rule, and the mirasdar is, through the 
elevation of the class once below him, distinguishable only 
on Inain estates as a tenant at a quit rent or at a reasonable 
rent, (a) not subject to ejectment so long as he pays it. 

Other special customs might be referred to, (h) but these 
nut forming a part of the general Hindft law of the Bombay 
Presidency cannot be here treated in such detail as would 
be useful. We proceed to the remarks on the capacity of 
the owner to deal with his property apart from special 
circumstances which are of general application. 

It is not competent to those interested in an estate to 
alter the course of devolution by any mutual arrange- 
ment. (r) Ipso jure he res exsistif (I) and an agreement 
which attempts to establish a new line of descent unknown 
to the law is inoperative, (c) So far as their own interests 
are concerned, the parties who share the ownership may 
generally deal with them at their ])leiisure, — even to parting 
with the whole or subj(‘cting their enjoyment to any burdens 
consistent with public ])olicy. (/) This rests on the recog- 
nition by the State of individual freedom in dealing with 
property, while the freedom is coupled whth a present inter- 
est, and a capacity for varying the management according to 

(a) Vraiaprnc Gi'Jav v. Bmii'iji I. L. R o Bora. 141. The 

mirasi holdings may ho coniparod with the cnstomaiy tenancies of 
the North of England ; see Berrtll v. Dodtl, Bo. and P. 378. 

(b) As in Bhuu Ndudji v. Seiulrdhdiy 11 Bom H. C. R. 219, and the 
cases there referred to. 

(c) Mjfvo Boi/re v Oohtrduiy 8 M. I A. at p. 420; Bdlkrishna Trim- 

hak V. Suvih'ibtii, T. L R. 3 Bom. 51. ^ 

{d) Comp. Maine’s Anc. Law, Ch VI. p 188. (3rd Ed.) 

(e) Hajender Butt v Bham Gliiind Miffery I. L. R. 6 Calc, at p. 115. 
Comp. Clark, Early Rom. Law, pp. 117 ss. 

(/) But only such. Thus an agreement by which an adopted son 
resigned the bulk of the family property to his adoptive mother was 
pronounced void. Q. 15 MS. 

28 H 
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circumstances, (a) BijJ; when these conditions fail it is only 
to a limited and prescribed extent that the State allows him 
who is no longer able personally to exercise the power of appro- 
priation and use of the property to impose terms on its 
enjoyment by others, (h) ^Jlius by will the owner may 
make such dispositions only as the law (c) allows as consis- 
tent with the general welfare, (d) The Hind A law does 
not tolerate the abeyance of an estate, (c) It prc‘scribes 
a certain mode of devolution^ and from him in wliom 
unqualified proprietary right has once ])ecome Vested, it 
must, in the absence of a wdll made by him, not by 
a predecessor, devolve in that way.(/) The owner may make 
a gift or a will which, as to 2'>ro])erty fully at his dispo'^al (7), 
will operate according to the analogy of the I.iw of gift'- but 
having thus created riglifs in the l>enericiari(‘S, he cannot, 
excf^pt subject to strict limitations, cut down those riglits i)y 
further dispositions. (//) Tlie immediate beneficiary may be 

(а) See Col. Di. Bk. II. Ch II T. 12, Comm. ; T. 21, Comm. 

(б) “Qnatenus juris ratio patilnr.*' The poueral suhoidiuation 
of private propert}' and its (li^]>os.d to the discrotion of the ^overoi"!! 
under whose protection it is enjoyed is insisted on by Jatrannatha 
in Col. Di. Dk. II. Ch. lA". T 15, Comm. Comp. Laboulaye, Hist, du 
Droit de Proj)rie(e Foiicierc, p (>2. 

(c) Including the custom of his province, caste or class. Sec Co. Di. 
Bk. V. Ch. y. T. r>65 

(d) Kiiniara Asima Krishna Deb v. Kiimara Kumar Krishna Debt 2 
Beng. L. R. 11 0. C. J. 

(e) Nilcomul Lalmrl y. Jofendro Molnin Lahuriy I. L. R. 7 Calc. 178. 

(/) “A man cannot create a new form of estate or alter the lino 

of succession allowed by law for the purpose of carrying out his own 
wishes or views of policy,” pe?* Turner, L. J., in Soorjimoiiy Dossee 
V. Deenohundo Midlicky b jM. L A. at p, 555. A maliaiit has no power 
to sAy who shall succeed his own successor, Greedharec Doss v. 
Nundkisliore Dntt, 1 Marsh 573 ; S. C 11 M. I. A. 405. 

(g) See Lakshman v. Rdmchandra, I. L. R. 5 Bom. 49 ; Harihhat v. 
Ddmodarhhat, 1. L. R. 3 Bom. 171. 

(h) Mdcciindds v. Ganimtrdo, Perry’s Or. Cases, 143 ; see Annaniha 
Ttrtha Cbariar v. Ndgamnthn Amhalagarent T. L. R. 4 Mad. 200 ; 
Mohoondo Lai Shaw v. Qanesh Ckunder Shaw, I. L. R. 1 Cal. 104. 
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limited to a life-interest if the remainder is given to a per- 
son in existence at the time of the gift; and a will speaks 
at the death of the testator, but as by the HiudA law there 
must be some one in existence to take a gift (a) as well as 
to bestow it, a bounty to persons unborn or who may be 
born or unborn according to circumstances cannot take 
effect. (6) An attempt to provide for unborn grand- children 
of the donor by a gift for their benefit to a ^on-in-law was 
declared by the Sastri to be void on account of the partial 
reserve of the ownersliip which this involved, (c) 

There is an exception in the case of public grants {d) of 
the nature of jahagirs ) or of watans for the support of a 
family or to maintain a public office, (f) but not one extending 
the power of private disposal. To these grants effect must 

(a) Comp the Transfer of Property Act IV. of 1882, Secs. 122, 129. 
A distinct change of ph 3 '&ical possession, though generally necessary 
(ficc below, Dk II., Iiitrod., tSigns of Se])aration) is dispensed with in 
the case of a \Mre or an infant or other 's\ holly dependent person who is 
obviously benefited, under circuinstunces in case of an absent person, and 
where the exercise of the right does not consist in or require posses- 
sion. 2 iStr. 11. L. 2h; id 7, 427; Lahdjhoi ISincha)id \ Bi'n Amrit, 
1. L. H. 2 Bom. 21‘9, o2h ; Bai Siircj v. Vulitafrdin I)a\jdb1iaukar, I. L. 
R. G Bom ii80, t}87. In Bengal, it is said, in XarainChiindor Chuck” 
erbidiy v. Daiaraui Jlfy. I. L. R. 8 Talc, at p. 611, that delivery of 
possession is not “nects.^nry to give full validity and effect to a 
transfer for valuable coiisideiation.” Under the Transf. of Prop. Act 
IV. of 18^2, Sec. ht, the mere concurrence of the will of the con- 
tracting parties does not create an interest in the property intended 
to be sold unless it is inanilcsted by a registered instrument or in 
petty cases by a change of ])Ossession. 

ijb) See Soorjev Dobsec v Dcrnhtnido ]\[uUick, 9'M. I A 123; 

Tagore Y. Tagore^ L. H S I. A at pp. G7, 70, 74; Rajcndar Vuit v. 
Sham Chandvr Mitfer, I. L 11. 6 Calc. 116. 

(c) See Book I Ch 11. Sec. 7, Q 17. 

{d) As to jurisdiction in such cases, see Act 23 of 1871 and Maharao- 
Idl Mohan sing jl Jegsingji v. The Government ofBnmbaijy L. R. 8 I. A. 77. 

(e) As to these, see Homchandrardo Ndrdyan Mantri v. Venkatrdo 
Mddhava Mantri, Bom. H. C. P. J. P. 1882, p. 234, and the casea 
cited there. 

if) See now Act 23 of 187 1, Bo Act. III. of 1874. 
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be given according to the intention of the Sovereign power 
in making the grant, which itself may make the estate im- 
partible (a) and determine the inode of devolutiun.(/)) 

The same principle has been applied to a village astrologer 
or priest, and even to cases of ])nvnie estate's whore the 
original grant was, or mast be presumed to liave been, made 
for the support of an hereditary line of jK'rfoi'incTS of reli- 
gious functions for which such snreessiun was necessary or 
at least proper. The decision against a dealing b}^ the 
officiating holder of a purohitla in 2 Sir. IT. L. 12, 13, and 
similar cases ma}^ be referred to this principle. 

To ordinary pj’ivato grants free from a sacred or public 
connexion a different rule applies; (e) tlu'y can operate only 
within the lines ])rescril)ed by the gene^’al law, as (lovc'rn- 
mont grants also do in the absence of spec'ial limitations 
expressed or imjdied in the nature of the grant, (f/) This 
applies to a Todu Ginis hak as di.slinguished from a pen- 
sion, {n) as to all ordinary Iniims. (f) 

It is thus, apparently, that we mn-t nndorst and and apply the 
decision of the Judicial Conimitteein Sffrjmnourp 
case. (7) A Hindu may by settlement or by vill dispose 

{rr) Sco L( I, I, until Si'ng Bdluahtor v. The Pn iKjnl Govct'nmeuf^ 

6 M. I. A at p. l‘Jo. 

(^'1 See Pa in chan (Ira ran Kihaijmi ^Innivi v. Vin'kafiaa M(ulhava 
2Iantn, Bom. II C. P. .1, F. 1SS:2 at p. (InlhUda', Jnujtrn ndati v. 
The CoUcrfor of Snrnf, L R. () I A. 51; P 'ja KihiKnn/ tSInga v, 
Bakrannfh Sinfj,dQc\(lcd\)y thcl\ C. on li-th .Mai’cli Ellis in 
2 Str. II. L. oOt. C()0. Comp Maine's Aiie. Law, ]) 2.'I0 
(c) Guldbdds Jugjlvandds v Th<> Colhdor of <S’?f9-r</, L. R G I. A. at 

p. 62 

id) 1 Str H 209,210 \ Bdm chav dr a Sal'll in dm Vdghx Sakhdrdm 
Gopdl ^^dgh, I. L R 2 Bom 

{p) Ganpehghd Gosdvi v Baba bin Ramajin Ndlk, Bom. fl. C P J. 

F. for 1881, p 96 

(/) See below, Bk. I. Ch 11. Sec 6 A, Q. 8 ; Steele, L. C. 206 
(7) 9 M. I. A 123; sec Bhoohmi MoJiivi PehijaY, IlnrrUh Clnin» 
der Ghowdhryf L R. 5 I. A. 138 ; Ram Lai Mookc^Jee v. Secretary of 
State for India, L. R. 8 I. A. at p.‘61. 
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of self-acquired property by way of remainder or executory 
devise upon an event which is to happ( n at the close of a life 
in being/^ {a) and for the Bombay Presidency the power of 
a Hindi! to make a testamentary disposition of whatever is 
his absolute property is now clearly establislu So also in 

the North-West Provinces under tlic Mitakshara (c) and 
in Madras. (J) But the nature and extent of the power are 
not to be governed by any analogy to the law of En;:land.^^(e) 
^^The law of wills has gro’.vn up from a law which fur- 
nishes no analogy but that of gifts, { f) and it is the duty of 
tribunals dealing with a case new in the instance to be 
governed by the establislied principles and analogies that 
have prevail'd in like ease^.^^ (//) Ilenco it was that in the 
Ta(jorv rise the final decision, spoaking gcmerally, was that 
the limitation in tail and the subsequent limitations were 
contrary to the Hindu law, and void, and that upon the 
expiration c»f the first life'iiitc rest, tlie appellant, the tes- 
ta! or^s only son, was eiitith'd as luur to the estate/^ (//) The 
allowance of wills was not really opposed to the principles 


(a) Supra. Tlic oxocntory dovi'-o it«;elf limited according to the 
principles laid down in the 'Tfitjon case, .<">> L. R S 1. A. pp. 
70, 7 l\ 7() 

{h) Bhnrjrau Dulahh v. Kala Shfnd'ar, T. L. H 1 Bom 041 ; Lnsksli- 
mihai v. Guupai ^[t)rah<'i, Bom. IT. C. R RV', 109 0. C. J.; Biboo 
Bo(T Prrfah Salicr v Mahatajah Ht'jmdt r Ft rlah Sa1u'f\ 12 M. I. A. 
1, 37. 

(c) Nana Nurain R<(n v. TTfn'pt Panfl Bhao.O'M I. A 96 ; Af^Joo- 
dhia Gir v. KaJ c Gi,. A N. W V IT C. R. 31 
((/) Nogaliifilinire Ununal v Gnj)no Nadaraja Chrifijf 6 M. I A, 309; 
Colcbrookc in 2 Str. IT L 135 ss. 

(c) ]\lf. Bhnoh^in ^[(afoo Frbia x Jlam Nislinrc Arharj Choicf^hry, 
10 M. I. A. 279 ; per Turner, L. J., in Sonaiun Bysack x. Breemufty 
JuQfj}ttt<oondrcc Dosscp, 8 M T. A. at p. 85. 

(/) 2 Str. 11. L. loc. cU. 

(g) Tagore case, L. R. S. I. A at p. 68. 

(A) Ganendro Molmn Tagore x Rajah Jutiendro Mohun Tagore, 
L. R. 1 T. A. at p. 392. 
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of the Hindfi law as will be shown hereafter, (a) It was 
merely a development of the principles already recoj^nized, 
quit© analogous to that which the English law of devise 
has undergone in the course of three centuries; but the 
Ilindd law requiring a disposition to be in favour of some 
definite object existing when it is declared, many arrange- 
ments possible under the English law cannot be made. 

In Shoshi ShikJmreasiir Hoy v. TaroJccsstir Roy {b) it was 
held that a gift is bad in so far as it is limited to male 
descendants. The language used in that case relating to the 
gift over to the testator^s surviving nej)hew or nephews was, 
however, deemed not inconsistent with an intention of the 
testator that the whole augmented share should pass to the 
plaintiff, the surviving nephew. This effect was given to 
it, but having regard to the doctrine frequently acted upon 
by courts in India, it was held he was only entitled to a 
life-estate. 

As the law of wills follows the law of gifts, though with 
some differences, (r) it will be understood that a grant in 
favour, partly, of persons not in existence at the time of 
.execution so far fails ((/) with the estates dependent on it. 
When it is sahl ‘^that a man cannot hy gilt infer vivos or 
by will give property absolutely to another, and yet control his 
mode of enjoyment in respect of paitition or otherwise, {e) 

(a) S(r below on the Tebtameiitai y Power. 

(b) I. L. E. 6 Calc. 421 

(f?) Kherode Money Jlui^sce v. Roorya Money Doffsoe, 1. L. R. 4 Calc, 
at p. 472; LalcsliwanVadd Rdih v. Eihnfhandi a Rddd Ndik,l. L E. 
6 Bom. 4S ; Taracliand v. Rub Jlnm/S Mad. H. C. E. at p 65. 

(d) Soudaniincy Dossee v. Jogesli Chnnder Duff, I. L E 2 Calc 262; 
Khef^dcmoncy Dossee v Doorgn money Dossee, I. L E 4 Calc. 465 ; 
Rnjender Duft v. Shorn Chimd Miff or, I. L E. G Calc, at p. IIG ; Sir 
Mangaldas Nathuhlioy v. Ki Ishndbdi, I. L. E. 6 Bom. 38. 

(f) Rnjender Duft v Slinmchinul Mitier, I. L. E. 6 Calc, at p. 116. 
Sec also Ananiha Tirflia Chariar Y.Ndgamutlm Amlalagaren, I. L. R. 
4 Mad. 200 ; AsUutosh Dutt v. Doorga Churn Chatierjee, L. R. 6 I. A. 
182 . 
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what is meant is that such estates and interests and such 
only as the law recognizes can be conferred or created, (a) 
No one really intends to give an estate which shall at the 
same time be absolute and conditional or limited : what 
people try to do is to mould the interests they dispose of in 
ways unknown to the law, or which the law to which they 
are subject docs not allow. Great detriment would arise 
and much confusion of rights5 if parties were allowed to invent 
new modes of holding and enjoying real property/^ (h) 
Tho complication of rights that arises even under any 
existing system with its defined and limited interests is 
enough to show that an unlimited power of variation would 
lead to unlimited litigation and make land almost unmarket- 
able; and this conviction arrived at by the rulers would of 
itself justify them according to the Hindu law iu prescribing 
the necessary restraints (r) and refusing to give legal 
effect to any transaction not falling within the recognized 
limits. But as the law thus gives ([feet to only a certain 
range of intentions [d) the instruimmts creating rights, or 
having this for their purpose, arc construed, if they can be 
reasonably construed, so as to express something vrhich the 
law will carry out. (c) Thus where a cfrant to a . i‘='ler con- 
tained the words no other heirs of yours (than lineal do- 
scoiidauts) shall have any right or interest, which it was 
said went to create an estate tail in the descendants contrary 
to the Hindii law, the grant was construed as one of the whole 
interest in tho property subject to defeasance should the 


(«) See per Willes, J., in the Tngore case, L. R S. I. A. at p. 65. 
(d) Per Lord Brougham in Keppell v. Bailey, 2 Myl. and K. 517. 

(c) See Narada, quoted Macn. H. L. 152; and Col. Dig. B]^- HI. 
Ch. II. T. 28. 

(d) Tagore case, L. R. S. I. A. at p. 64. Domat’s 0. L. Sec. 2413. 

(e) See Sreemufty Rabutty Dossoe v. SlhcJivnder Mullick, 6 M, A. 
1 ; Sreemutty Soorjeemony Dossee v. Denohundo MulHch, ib. at p. 550 ; 
Radha Jeehun Moostuffy v. Taramonee Dossee, 12 M. I. A. 380; Bhoobun 
Mohini Debya v. Htirrish Chunder Chowdhry, L. R. 5 I. A. at p. 147. 
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grantee die without children. (a) Where a Hindu widow in 
Bengal takes her husband^s share by arrangement with his 
brethren, the instrument will be construed with reference to 
the Hindd law in order to determine the estate she has 
obtained, (&) but in the case of Musst. Bliaghiitty Daee y, 
Chowdry Bholanath Thakoor (c) the Judicial Committee 
construed a will as a family settlement, completed by a 
document executed by an adopted son, whereby the widow 
became entitled to use as she pleased and invest as she 
pleased, as her separate property all that she derived from 
the estate given to her for life. 

The Courts refuse effect to an intended perpetuity in 
favour of mere private persons even though it is disguised 
as a religious endowment, (d) It is only in such a form 

(а) Blioohiin Moldnl JDobya v, llurrish Clunulcr Cl ov'ilhry, L. R. 51. 
A. 138. Sqq Kn'shya rdv Go n(sli v. Bangidcy 4 Bo. H. C R. 1 A. C. J.; 
and Baldrji Tamuiji v. Oodahing ct al.^ Bo II. C. P J. P. 1872, 
No. 33; Rajah Nurbing Dtb v, Roy Koylasnath, 9 M. I. A. 55. 

In the case of a grant to a Naclgavda (a headman of a district) by 
Tippu Sultan, it was contended that the expression “aulad aflad” 
in the Persian implied and necessitated a descent different from what 
the Hindu law prescribed in a family subject to a rule of impartibi- 
lity. It was ruled, however, that the words might be construed as 
meaning “ hereditary not merely personal,” and it was said ‘‘the 
precise devolution of the estate would nevertheless be governed by 
the law to which the grantee was subject so far as this was consistent 
with keeping the estate together so ’as to affoid a means of support 
to the office to which it was attaclicd ” TimavgdvJii v. Jiang ait gdvdd, 
Bom H. C. P. J. P. 1878 p. 240, atp. 242. Comp Bam Lai Mooherjee 
V. Secretary of State for India, L. R. 8 I. A. at pp. 61-02 ; Bajah 
Venkata Narasiinlta A2)})a Bao v. Raja Karayya Ayya Row, L. R. 7 I, 
A. pp. 38, 4*8, 49 ; and as to the preservation of the estate for the 
intcaded purpose, see Baja Nilmoney Sing v. Bakranath Sing, L R. 
91. A. 104. 

(б) SreemttUy Rabutty Dossee v. Sibekunder Mullick, 6 M I. A. 1. 

(c) L. R. 2 I. A. 256. 

(d) Shookmoy Chunder Daee v. Monohari Dassi, I L R. 7 Calc. 
269. See Kumara Asima Knshna Deb v. Kumar a Kamara Krislma 
Deh, 2 Beng. L. R. 11 O. C. J- 
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perhaps that a perpetuity could be devised, as the creation 
of a right can be only in favour of a person in existence at 
the time of the declaration. (a) An idol does not expire, and 
the emoluments of its service may be limited to a family. (6) 

(а) Tagore case, suptxi. 

(б) See below. The ideal personality of the idol is recognized in 
many cases, SisinKovdo v. Babajl, Printed Jiadgments for 1881, p 337» 
and Juggodtimba Doesee v Fnddomoncy Doasee, 15 Ben L. R. 318. 
tinder the Roman law the res sacrao in the higher sense were 
dedicated to the public divinities, and this dedication required the 
concurrence of the public authority. When Christianity became the 
religion of the Empire the same principle was recognized, though 
the object of the dedication was changed, and it found its way into 
England as into other couiitrie.s with an omission in great part of the 
condition of the assent of tho sovereign authority, until at a later 
time the laws of mortmain reasserted the interest of the State in its 
territory. The sense of the dominant interest of the sovereign 
makes itself manifest even amongst the pious Ilindds in Ndrada’s 
rule, that “whoever gives his property away (#' o. makes a religious 
dedication, as gifts for merely secular purposes were discountenanced) 
must have a special permission to do so from the king. This is an 
eternal law” (Nar. Transl. p 115) Sen Vyav May Ch. IV. Sec. 
VII. para. 23. Besides the higher res saerae the Romans had the res 
sacrae of each family descending as an integral part of its estate. 
These disappeared with the growth of Christianity, but traces of 
them are to be found still In India these sacrae prhalae are still 
intimately connected with the heritage No leoal restriction has been 
placed on the dedication of property to either public or private 
religious purposes ; but m the latter case, though not in the 
Ibrmer, the coiisensu-s of the wholw family may annul the dedication. 
Per Sir M. E. Smith in Koonwar Doorganafh Bog v. Ra mcli under Sen^ 
L. R. 4 I. A. at p. 58, and see Rajendrauath Bntt v. Shekh Mahomed 
Laly L. R. 8 I. A. ISb; Jaggut Moluni Bosseo v. Mi. Sokliermoney Dosseey 
14 M. 1. A. at p 302 ; see also Maharanee Brojosoonderg Debea v. Banes 
Luchmee Koonwaree, 20 C. W. R 95; Sabharaya Guriihal v. Chellappa 
Mudalif I. L. R.4 Mad 315 ; Venkatehvara lyau v. Shekhari Varmay L, 
R. 8 I. A. at p, 149 ; Khusalchand v Mtlhddevg iriy 12 B. H. C. R. 214 ; 
Manohar Ganesh v. Keshavram Jehhai, Bom. II. C. P. J. 1878 p. 252; 
Bhadphale v. Guravy I. L. R 6 Bom. 122. That a stranger, thongh a 
Brahman, cannot be intruded as the celebrant of private ceremonies, see 
Ukoor Doss v. Chunder Sekhur Boss, 3 C. W. R. 152, The inalienable 

24h 
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According to the Vlramitrodaya (a) a conditional gift is 
invalid (as under the MitaksharS, law). The instance adduced 
might be construed as one of conditional defeasance. It is 
that of ornaments bestowed on a woman subject to a condi- 
tion against using them except at particular festivals. A 
gift so conditioned, Mitramisra says, is void, but it 
seems rather that the gift is complete but subject to a con- 
ditional defeasance (h) or else that the condition or condi- 
tional revocation is void. It is a recognized principle that 
a mere licence, however liberal, to a woman and to her 
exclusively, to use ornaments on particular occasions (c) and 
on those only, docs not constitute a gift.((^) The ownership 
remains with the husband or other licensor and forms part 
of the property to be divided in a partition, (c) A con- 
ditional gift is not as such reckoned amongst those which 
are essentially void by Narada.(/) The word vjtadhi, which 
Mitramisra construes as^^condition,^^ usually implies fraud, ([/) 
and every gift, it would seem, is by the strict Ilindil law 

character of land consocrated to religious purposes has boon generally 
recognized under the Uoinan, Cljrihtian, and Mahomcdaii systems as 
well as ])y the Hindd law, and under all has sometimes been felt as 
anoml)arrasKinont Ortolan Inst. v.Il. p 2^0 ss ; FJowycr, Civ. Law, 
p. 69; Sj)elman Do non Tern Eccles. (Mi. VI. Ham Hed 13. XV As to 
the respect due to saeri'd pi’ojM'rty under diilereut eireum stances f^en. 
Grotius, De Jur 13. et 1*. Lih. 11 1 ('ap. V. § 11, eoiniiared with Vyav. 
May. Ch. IV Sec. 1. para S 
[a) Transl. ]). 221. 

(d) Comp the M'ransi of IM-op. Act, IV. of 1882, Sec. 126 
(r) Vishnu VI I. 22 

(fl) Kaniaraih Daj/ayani \ Jfhlib1l^{|Vubhan,l^om.Jl 0. P. J F, 
18/9, p 8. Sf’c below cn Stridliana. Under the English law a gift by a 
husband to bis wife ol’ ornaments makes them part of her parapher- 
nalia, of which she cannot disjiose without his assent during his life. 
See Urahant v. Lotnlojulrrrtf, Atk. 394. 

(e) Lifra,Bk. II. Introd. § b B ad fin.; Vyav. May Ch. IV. 
Sec. VIT. para. 22; 2 Str H. L. 424, 370. 

(/) MVansl p. 5.9; Vyav May. Oh. IX 6. Comp. Lachmi Narain 
v. Wilayti Bogam, I. L. R. 2 All. 433. 

{g) Sjc Col. Dig Bk. II. Ch. IV. Sec. II. T. 54, Comm. 
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accompanied by a tacit condition of revocation if the intended 
purpose be not fulfilled. (a) Regard being had, then, to the 
principle that a decision in such cases must be governed by 
the reason of the law, (&) it seems that a condition subsequent 
does not invalidate a gift, though a condition precedent 
may do so through preventing any present change of owner- 
ship or of possession as owner, (c) while a condition sub- 
sequent which is repugnant to the estate granted, as 
recognized by the law, is to be deemed void, (d) Now 

{a) mrada, Transl. p. 60 ; Col. Di. Bk. II. Ch. IV. T 63, 66, 
Comm. ; Manu VIII. 212. 

(b) Col Dig Bk. II Ch. IV. T. 28, Comm, sub jin. 

(c) fcBookl. Ch. IT § 7, Q 17. 

(c2) Under the Roman law there were transactions which did not 
admit of a condition or a term annexed to the generation of the 
proposed legal relation, sao Maine’s Anc. Law, Ch, VI p 206 (3rd ed.), 
Goud. Pand 166, and the chief expressions of will as in marriage, 
divorce, adoption and partition repel as incongruous the susjiensive 
effect of a postponement of the completion of the intended purpose 
which leaves the most weighty interests in uncertainty, and clogs 
intermediate acts of daily necessity with paralysing doubt The 
principle, though not precisely formulated, is one which operates in 
the English law in cases not left to the unfettered volition of the 
parties. It extends even to the acceptance of a bill of exchange 
(«ce Act 26 of 1881, Secs. 86, J)l) Here the promise is absolute, 
the right immediate, though the fulfilment is deferred 

That a condition subsequent could not be annexed to marriage 
was held in Scetaram alias Krrra llorra v Mnssi Alwcrro Hecraner, 
20 C. W. R 49 C. R. Whether a father giving his son in adoption 
can abandon the son’s rights arising from the adoption, as ruled in 
Chitko Raghundth v. Jdnaki (11 Bom. H. C R. 199) was questioned 
by the Privy Council in Ramasawmi Aiyan v. Vencalarmnalyan, L. R. 
6 I. A. at p. 208, and the High Court of Madras has declared that 
the adopted son on attaining his majority may get any such arrange- 
ment set aside. See Lakshatnana Rdu v LaksUmi Ainmdlf I. L; R. 4 
Mad., at p. 163. An agreement was pronounced null by the 6astri 
whereby an adoptive mother obtained from the son she adopted a 
resignation to her of the bulk of the family property. Such an 
agreement could not, the Sastii thought, be annexed to sonship, and 
he assigned to the adopted son the full rights of an heir subject to the 
obligation of maintaining the adoptive mother. Adoption, Q. 15,' MS. 
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ownership when it subsists singly is recognized as consist- 
ing in a right to deal with the object owned at pleasure, (a) 
and though some kinds of property cannot be freely 
disposed of by the representative owner either on account 
of other persons being interested or because of the ne- 
cessary preservation of the corpus of the property for 
particular purposes, (h) yet generally the ownership implies 
a power of alienation (r) as well as of use and abuse^ 
except so far as the public law may be infringed (d) by any 
proposed dealing with the proptTty. A grant, therefore, 
of ownership or a will (e) with a condition against alienation 
or the other common uses of ownership operates while the 
condition is void as repugnant to the ownership created. (/) 
It must be assumed that the grantor rather intended his act 
to be effectual than ineffectual even though he should fail to 
secure the performance of some condition legally impossible 
or injurious ; and the courts representing tho State are not 
called on to give effect to commands or engagements which 
would violate their ‘^dharm^’ or cause mischief to tho com- 
munity. {g) But the grantor may stipulate or provide for 


(a) Si‘f> Viramit., Transl. p]). ;14, 138. Narada, quoted Col. Dig. Bk. 
II. Ch. IV. T. 6. 

(&) Nardyan v. CUinidmon, 1. L. II. 5 Bom. 393. 8(^e above, p. 180. 
(c) N&rada, ui supra ; Col. Dig. Bk. II. Ch. lY. T 30, Comm. ^ 
Viramit. Trausl. p. 138. 

{d) Col. Dig. Bk III. Ch. II. T. 28. 

(e) Callij Nath Naugh Glwtadhnj v Chandor Nath Naugh Chow-- 
dhry, I. D. R* 8 Cal. 378. 

(/) In the case of a charitable endowment an opposite principle 
prevrils. Property sold in execution of a decree against a Mahant 
who had mortgaged it was recovered by the Vair&gis associated with 
him as incumbered by a patent breach of trust which the Sastri said 
entitled the Society to set the Mahant and his transactions aside. 
Q. 86, MS., Surat, 27th Feb 1852. 

(g) See Mann Ch. VIII. Sec, IV. para. 1; Col. Dig. Bk. III. 
Oh II. T. 28. 
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various advantages to himself or to others (a) arising out of 
the property and so far diminish the advantages of the pro- 
prietor in it. Co-owners, too, may make similar arrangements 
inter $e as to their common property, (/>) reserving rights for 
instance to themselves in stated mutual relations during and 
after a life interest which they join in granting, (c) These 
stipulations the grantee personally must observe, and so 
must his heirs, as the Hindfl law attaches a sacred value to a 
promise, (d) but how far precisely they adhere to the property 
in the hands of alienees, that is, to use the English phrase, 

run with the land,^’ can be determined only by degrees 
as actual cases arise, (e) The Hindu law emphatically 
bids the judge to prevent the success of a fraud, (/) and 
thus not only the doctrine of enforcing a representation 
which has been acted on (g) but of the obligation passing 
with the ownership {Ji) where public policy approves of the 
connexion, to a person who takes with notice of it, would be 
enforced in as full consistency with the HindA law as with 
the English law. (/) The law of Registration now enables 
every one who reserves any part of the ownership in property 

(a) Callu Nnili Navqh Chowdnj v. Chunder Nath Naugh Choivdhry, 
1. L. R. 8 Cal. at p. 388 

{b) Nilkanih Gimesh v. Shlvrdm Ndgesli, Bom. H. C. P. J. F. 1878, 
p. 237. 

(c) A stranger to such an arrangement or to an award, though a 
relative, cannot rely on admissions in it, or relating to it, as a ground 
for rights to which the law does not entitle him. Ganga Sahai v. 
Hira Singh, I. L. R. 2. All. 809. 

{d) Ndrada lY 5, Transl. p. 59; Yyav. May Ch. IX. Sec. II ss. ; 
Col. Dig. Bk II Ch. lY. T. 3, 4, 5. 

(e) See Transf of Prop. Act, lY. of 1882, § 40. 

(/) Manu YIII. 165; Col. Dig. Bk. lY. T. 184; Yyav. #May. 
IX. 10. 

(g) See per Lord Cottonham in Hammersley v. De Biel, 12 C. F. 61 n. 

{h) Weetern v. MacBermott, L. R. 2 Ch. Ap. 72 ; Leech v. Schweder, 
L. R. 9 Oh. A. 465, 475. 

(i) Juggutmohinee Dossee *v. Sookhemoney Dossee, 17 C. W. R. 41 

C.R. 
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of which he is disposing to give virtual notice of this to 
every future purchaser, (a) The omission to register any 
material stipulation will, in general, except in insignificant 
cases, deprive it of eflTect as an interest in the land, and 
perhaps turn the presumption of apparent fraud against 
him who has failed to take au obvious precaution. (i) 

The law of gift has been discussed with great subtlety 
by the Hindfl lawyers on account of its close connexion with 
the law of sacrifices. The necessary concurrence at the same 
moment of the will of the donor and donee in passing some 
definite existing object from one to the other is usually insist- 
ed on {c) as a means of completing a gift ; but Jagannatha 
points out that a debtor releases himself by assigning 
something yet to come into existence, (d) and that an 
assignment of a periodical income operates necessarily 
through a past volition on each instalment as it foils due. {e) 
Hence, he says, the gift of property is valid though it bo 

(a) See Act III. of ]877 ; Traiisf. of Prop. Act, 1 V. of 188l?, §54, <59, 
lOT, 128 ; Ic7i/iif/’(C/n A'd/cy<f‘ V. G(n'U((Jntn( Bh<nf'<hihlHntknrfl. L K. 5 
'Bom, Qh8\ Sobluigcliand v. KhvjxlianJ BltxUhainl, I. L. K. C Bom. 
193; B 'tpiijl Baltil V. Satijabhdhiiihdl ^1, L R. 5 Boin 490. 

(&) Comp. Tdrdcliand v Laksltviau, I. L. R. 1 Bom 91 

(c) See Yiramit. Tr, p. 31 bs; Dayabh. Ch I. paras 21-24; 2 Sfcr. H. 
L. 427; Vithalrav Vasudev v. Chanaija, Bom.H C.P J P. 1877, p. 324. 
Comp, tbe Transf . o£ Prop. Act, lY. of 1882, § 122, 124. 

(d) Col. Big. Bk. 11. Ch lY . T. 43, Comm The right in such a case 
passes immediately ; it is the fruition of the right which is future. 
Comp. Savigny, Syst. § 385 

(e) See Collector of Surat y Bi^ionjl 2 Morris 291, cited 

in Maharaval Moliansingji Je^fsnigji v The Govtnbmc'nt of Bombay, L. 
R. 8 I. A. at p 84. But in the case of Bahn Doollchaud v. Bahu Birj 
Bhookan (decided 4th Feb. 1880) the Judicial Committee declined to 
affirni the principle that a merely expectant interest can be the sub- 
ject of sale under the PCindtl law. It is improbable, their Lordships 
say, that the principle of the English law which allows a subsequent- 
ly acquired interest to feed the estoppel can be applied to HindU 
conveyances. Where the Transfer of Property Act, lY. of 1882, is in 
force, its provisions and exceptions must be considered along with 
this and similar judgments. See Secs. 43, 54 of the Act. 
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accompanied by the donor^s retention of a life interest, (a) 
and so in the case of Muhalukmee v. Three grandsons of 
Kripashoohil, (b) it was said that a gift in Krishndrpan 
(religious charity) was good though possession was retained 
by the owner. (c) In the case at 2 Macn. K. L. 207 it is said 
that a gift may be accompanied by the donor^s retention for 
life; bat then his subsequent gift accompanied by possession 
supersedes the deferred one. This would reduce the remain- 
der arising on the donor^s death to a mere equitable right, (d) 
but the creation of the deferred right is at any rate not incon- 
sistent with the HindA law; and now by means of registration 
having virtually the effect of possession (e) great safety may 
be given to rights which are to be enjoyed only in the fu- 
ture. (/) In the case of a near relation a mere gratuitous 
agreomeiit thus becomes binding, though as between 
strangers void. (7) As to all persons, however, it is said 
‘^Nothing in this section shall affect the validity as 
between the donor and donee of {iny gift actually made,’\/<) 
When the gift is actually made is left apparently to 
be governed by the* law of the parties, (i) and so amongst 
the Iliiidils by principles already partly considered, (jf) 

{a) Col. Dig. Dk If Ch 11 T 4:], Comm. 

(h) 2 Dorr K at odi. 

(r) however Lalnhltf'd Surchaud \ B'li Amrit, I L R. 2 Bom, 
at p 

{d) See Lalidjlidi Sinrhaiul v. Btu Amrit, I. L. R. 2 Bo. at p. 331. 

(0 11)., ])i). 3\i), u;>2 

(/) Abiuh Bt^gano v. Asa Ram, I. L R. 2 All 1G2. See Act III. of 
1877 Sec 50 ; Transfer of Property Act, IV. of 1882, Secs. 54, 68, with 
Sec. 5 where the Act is in force. 

((7) Indian Contract Act, IX. of 1872, Sec. 25. 

[h) Xo reference to the enactment is made in the case of Nasir 
Husain v Maia Prasad, T. L. R. 2 All. 891. j 

{i) See the Transfer of Property Act, IV. of 1882, Secs. 122, 124. 

(j) Under the English as under the HindA law (see Col. Dig. Bk. V. 

T. 1, Comm. (vol. II. p. 514 Lond Ed., vol. II. p. 191 Madr. Ed.) It 
requires the assent of both minds to make a gift as it does to make 
a contract,” per Mellish, L, J., in Hill v. Wilson, L. R. 8 0. A. 896. 
But see also per Lord Mansfield in Taylor v. Horde, 1 Burr, at p. 124. 
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Whether a gift valid as against the donor is to all intents valid 
as against his representatives and his coparceners in a joint 
estate, is a point also left to be determined by the law of 
the parties, (a) The distinction which the legislature had in 
view was probably one between the donor and his represen- 
tatives on the one hand and his creditors or persons having 
claims on the property on the other. A Hindft husband, it 
has beei\ held, cannot alienate by a deed of gift to his 
undivided sons by his first and second wives the whole of 
his immoveable property though self-acquired, without making 
for his third wife, who has not forfeited her right to 
maintenance, a suitable provision to take effect after his 
death. After the husband's death, she is entitled to follow 
such property in the hands of her step-sons to recover her 
maintenance, her right to which is not affected by any 
agreement made by her with her husband in his lifetime. 
Her right is merely an inchoate right to partition, which 
she cannot transfer or assign away by her own individual 
act ; and unless such right has been defined by partition or 
otherwise it cannot be released by her to her husband, {b) 

By the Hind A law, sale of land to be effectual had formerly 
to take the shape of a gift, (c) The rule as to delivery and 
acceptance applies therefore ecpially to the one as to the 
other. But the Courts, in order to defeat fraud, will give an 
assistance to a purchaser for value which they will not to a 


(a) As to coparceners sec PdnJmung v Sel. Rep 186 ; Lalcsh- 

man Dadd Ndik v Rd mcliaudra Dadd Naik, L R 7 I. A. 181 ; 
S. C. I. L. R. 5 Bom. 48 ; Suraj Band Koer v. Sheo Fiodiad Sitigli, 

L R. 7 I. A, 88. 

(b) Narbaddbdi v. Mahddev Nih'dyan, I. L. R. 5 Bom. 99. 
{c)^Lalubhdi Surchand v. Bdl Amrit, I. L. R 2 Bom. 299 ; 1 Str. H. 

L 19. The exception of religious gifts from the general inaliena- 
bility of the family estate under the early HindA law had a close 
parallel in the Saxon and other Teutonic laws in Europe. Grants to 
the Church might be made without the concurrence of heirs, yet in 
Europe^ exactly as in India, it was usual to obtain* the signatures to 
a grant which might afterwards be disputed of all the persons 
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mere gratuitous promisee {a) whose right, indeed, 'unless 
the transaction has been a gift actually made,^^ is, as wo 
have seen, made null by the Indian Contract Act. 

Though a proprietor cannot create interests of a kind 
unknown to the law, or give to his property an eccentric mode 
of devolution, and though his powers in these respects are 
more narrowly restricted by the HindA than by the English 
law, (h) yet he can carve out of his ownership many 
interests which his successors must recognize, (c) Thus as 
to his self-acquired property he enjoys a virtual freedom of 
disposition as to the persons to be benefited by estates in 
themselves legal, (d) As to the inheritance, his son^s equal 
rights do not prevent him from burdening it with debts not 
prodigally or profligately incurred, (e) If he dies with 
debts unsettled, but not secured by a specific lien, they do 


interested. See Lex Sax. XV ; Laboulaye Histoiro du Droit de 
Propriete Fon^iere en Occident, Lib. 'VIII., Ch. I. The first charters 
of book-land in England were granted to the Church, through 
which grants to laymen came in. See Stubbs, Const Hist. 1. 131 ; Elt. 
T. of Kent, pp. 15, 16 ; Mit. Ch. I. Sec. I. para. 32 ; Vyav. May. 
Ch. II. Sec. 1, para. 2 ; Col. Dig. Bk. II. Ch. IV. Text 33; Bk. V. 
Ch. VII. T. 390. 

(a) See Coleb. in 2 Str. H. L 433, 434. 

(5) 1 Str. H. L. 25. 

(c) See Girdliaree LuUy Kanioo Lall, L R 1 I A. 321; Suraj 
Bunsi Koer v. Sheo Proshad Singh, L. R 6 1. A. at p. 104? ; Jatka 
Ndik v. Venktdj)d, I. L. R 5 Bom. at p. 21. The second proviso in 
Rule IV. Sec. 11 Madras Act 8 of 1865 does not apply to leases which 
are bond fide and valid under the general Hindfilaw; — only when they 
are a fraud upon the power of the grantor’s successor as manager 
and to the prejudice of the successor. 

(d) See Mit. Ch. I. Sec. I. para. 27 ; Vyav May. Ch. IX, S&. 6; 
Smriti Chand. Ch. II. Sec. I. paras. 22, 24, qualifying Ch. VIII. 
para. 25; M^dhavya, paras. 16, 5; Coleb. in 2 Str. H. L. 439, 441; 
Varadrdja, pp. 6, 8 ; infra, Bk. II. Ch. I. Sec. 2, Q, 2 and Q. 8. 

(c) Col. Dig. Bk. II. Ch. IV. T. 16, Comm.; Hunooman Pereaud 
Panday v. Mmst* Baboocc Muiiroj Koonweree, 6 M. I. A. at p, 421. 

25h 
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not form a charge on the estate itself, (a) though the heirs 
taking the estate are so far answerable, (i) It is assets for 
the discharge of the father’s debts, (c) A gift within reasonable 
limits to any child must be given effect to, [d) and so must a 
provision for a wife, a concubine, or an illegitimate child. (6') 
These dependents are indeed entitled as of right to a 
provision even against the terms of a will (/) or a gift, (rj) 


(a) Qirdliaree Lall v. Kanfoo Lnll, L R. 1 I. A. 321 ; Jamiyatrdm 
V. Parhhndhds, 9 Bom. PL. C. R. 116 

(b) Oolagajqm Chcfty v. ILni. D Arhidluiot and others, L. R. 1 I. 
A. 268. 

(r) Matfayan Cheftiar v. Sanglli, L. R 9 1 A. 128. 

(d) Viramit. Tr. p. 251 ; 1 Str. H. L. 21* A f^ift by a .Toshi of a 

material part of bis vatan to bis daughter \s ebildrcn was pronounced 
void as against bis adopted son who, bowever, it was said must 

make good a present of a reasonable portion, Q 712 MS Tbo 

testamentary power under the Roman law seems to have received 
recognition on account of its enabling the testator to provide for his 
children in some measure according to his affection for them. Sen 
Maine, Anc. Law, Chap. YII. p 218 (and this Section snh fin). 

(e) Salux. TTari, Bom H. C. P J. F. 1877, p. 34; Rdhl\. Govinda, 
I. L. R 1 Bom. 97 The mistress, it was said, must not alienate tho 
house given to her by her patron, Q. 712 M S. 

(/) Comulmoney Dossee v Uammiatli Bysack, 1 Fult 189. 

{g) Narhaddhdi v. MaJiddcv Ndruyan, I. L. R. 5 Bom. 99 ; Jamna v. 
Macliul Saliu, I L. R. 2 All. 315. 

The Hindd jurists who recognize the power of a father to make 
away with the patrimony, though he incurs sin in doing so, point to 
remedies analogous to those provided by the Roman law. The son 
has a right of interdiction to prevent improvident alienations. Mit. 
Ch. I. Sec VI. paras. 9, 10; and this the Sastri said applied e(|ually 
to the adopted son and the brother, Q. 1735 MS. He may claim to 
havQ tho gift or disposal set aside if he bo thus impoverished as 
implying mental derangement on the part of the donor. Col. Dig. Bk. 
II Ch. lY. Sec. 2, T. 53, 54. Comp. Yyav. May. Ch. IX. 3, 6, 7. For 
the Roman law see Yoctad Pand. Lib XXYII. T. X paras. 3, 6, 7; 
Inst. Lib. II. Tit. XVIII., and Yoet ad Pand. Lib. XXXIX. Tit. Y. 
paras. 36, 37 ; Ortolan ad Inst. § 787 ss. 799 ; Posters Gains, pp. 61, 205 ; 
Mommsen, Hist, of Rome, B. I. Ch. XI., Eng. Transl. vol. I. p. 161, 
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though not as against a sale for the payment of a family 
debt which it is the duty of the head of the family to pay. (a) 

Tho general injunction to perform a father^s promise must 
be regarded now rather as a moral than as a legal precept, 
and the obligation to pay the debts of the father does not 
extend to those of the other members of a family, even of a 
joint family, unless they have been contracted for the com- 
mon good or under pressure of some severe necessity. (Z;) 
When there are no sons or grandsons holding a joint estate 
with the ancestor the line of succession is prescribed by law ; 
but, subject to provisions for maintenance, the property is 
entirely at the disposal of the owner notwithstanding the 
existence of collateral heirs, (r) 

There does not seem to be good authority for saying that 
the person giving property to the members of a Hind ft 
family can impose on them such terms as that they shall 
become divided or remain undivided. (J) The decision in 
Gaiipat V. Manila (c) may have proceeded upon a misappre- 
hension of Biilambhatta^s comment on the Mitakshara Ch. L, 
Sec. II., para. 1. (/) Sons cannot be made separate bder 
sc against their will, since partition itself is defined as a 
particular kind of intention, (v) in the absence of which 
therefore it docs not exist. So the declaration of such 
intention will constitute partition, and cannot be prevent- 
ed. (//) The grantor may bestow separate interests on 

(a) Nnfchiarammal v. Goj^al Krishna, I. L. R. 2 Mad. 126. 

(h) Mitak Ch 1 Sec. I. paras. 28,29; 2 Str H L. 342; Col. Dig. 
Bk. I. Ch V. T. 180, 181. 

(c) See Coleb. in 2 Str. H. L. 15; above, p. 130. 

{d) See Maccundds v. Ganpafrao, Perry's O. Cases, 143. ^ 

(e) 4 Bom. H. C. E ICO O. C. J. * 

(/) See infra, Book II. Introd. § 4 G. 

{g) Vyav. May. Ch IV. Sec. III. para. 2; infra. Book 11. Ch. HI. 
S. 3, Q. 6, and Book II. Ch. IV. Q. 8. 

(A) Mookoond LaU Sha v. Ganesh Chandra Sha, I. L. B. 1 Calc. 
104 ; Rajendei' JDatt v. Sham Cliand Mitter, I. L. B. 6 Calc. 106, 116. 
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members of a joint family, or a joint interest on 'separated 
members; but he cannot thus effect their status inter se. 
As separate properties may be held by members of a united 
family, (a) they may take an estate as tenants in common 
side by side with their inheritance and its accretions held in 
union, and separated members may take a property as joint 
tenants or as partners, (5) but their interests and mutual 
relations are in such a case and without a reunion, essen- 
tially different from those of a joint Hindd family. The 
sacrifices continue separate, and this makes a true unity 
of the family impossible. It follows that property given 
to Hiudfis, though it may be subjected to charges as 
already shown, cannot be controlled in the hands of the 
donee by fantastic directions as to its enjoyment or devolu- 
tion or by accompanying conditions on matters which the 
HindA law intends to leave to the religious feeling (c) or 
the worldly wisdom of the owners for the time being, {d) 
The law itself prescribes many regulations for the preserva- 
tion and welfare of the family which is its principal care.(e) 
It allows for the varying rules of custom, (/) and having done 
this gives but little scope to the caprices of individuals. 
It accepts indeed a theory more comprehensive even than 
Plato’s [g) of the inherent nullity of acts which, on account 
of their eccentricity, implying injustice, may be ascribed to 
a disturbance or perversion of the faculties. (Z^) 

The historical reason for the limited powers of disposition 
allowed to owners by the HindA law is probably to be found 

(a) See Vdsudev Bhatv. Venkatesh SanbJidv, 10 Bom. H. C. R. at 
pp. 157, 158. 

(5) See RampersTiad v. Sheo Churn Doss, 10 M. I. A. 490. 

(c) So under the Roman law, see Goudsmit, Pand. p. 168. 

(dj See Maccundds v. Ganpatrao, Perry, Or. Cases, 143, and Abdul 
Qannee v. Husen Miya, 10 Bom. H. C. R. at p. 10. 

(e) See 1 Str. H. L. 17. 

(f) Col. Dig. Bk. V. Ch. V. T. 365. 

(g) See Gro'te’s Plato, III. 396. 

(A) Col. Dig. Bk. II. Ch. IV. Sec. IT. Art. III.; Vyav. May. Ch. 
IX. paras. 6, 8 ; Viv&da ChintAmani, Tr. pp. 82, 83. 
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in the ancient idea of the inalienability of the patri- 
mony. (a) This allowed mortgages but prevented sales. (6) 
The mortgages were usually accompanied with possession, 
and the lien by degrees became confused very often with 
ownership. Then gifts to religious uses were highly com- 
mended. (c) They were, in principle at least, inalienable 
and irrevocable* (d) even by the sovereign, if the strongest 
imprecations on him who should resume a grant could make 
them so.(e) It was impossible that these should be attend- 

(a) This may have been developed from the sacredness of the house 
and the curtilage at a stage in which the labour of clearing the land 
from trees formed the only appraisable element of the value of any 
holding. The lot was consecrated to those who had cleared it as a 
safeguard against invasion and alienation both. Comp. Grote’s Plato 
III. 390. It has been found in some cases, as in the Canara 
Forest case, referred to in the next note, that persons who in remote 
places had consecrated shrines to the honour of the forest gods, 
supposed to be protective against tigers and miasma, and maintained 
a rude worship to these divinities, claimed on that account a 
lordship of the tract ; which was acquiesced in by immigrants 
through superstitious fear. Continued enjoyment grew in time into 
a kind of ownership, which it was then attempted to assert with all 
the incidents belonging to it under an advanced system of individual 
and exclusive proprietary right. Comp. Lavel. Prim. Prop. 24, 104, 
121 . 

(h) Mit. Ch. I. Sec. I. para. 32. See 5th Keporton Indian Affairs, 
p. 130, as to the mortgages of Canara redeemable after any lapse of 
time, and Blvdskardppd v. Tlie Collector of North Kdnard, I. L. R. 3 
Bom. at p. 525, and comp. Tupper, Panj Cust. Law, vol. II. pp. 89, 45. 

(c) Mit. Ch. I. Sec. 1. para, 32 ; Manu lY. 230, 235. 

(d) Yyav. May. Ch. IX. 6; Ch. lY. Sec. YII. paras. 21, 23 ; Col. Dig. 
Bk. Y. Ch. Y. T. 365; Ndrdyan v. Cliintdmon and another, I, L. R. 5 
Bom. 393 ; Maharanee Shihessouree Delia v. Mothooranath Achoi'jo^ 
13 M. I. A. at p. 273; The Collector of Thanna v. Hari Sitaram, 
Bom. H. C. P. J. F. 1882, p. 204 S. C ; I. L. R. 6 Bom. 546. • 

(e) It is interesting to compare with the familiar “ 60,000 years in 
ordure'* in the Hindd grant the invocation of the fate of Dathan 
and of Judas on those who should resume an ecclesiastical grant in 
Europe. Annal. Bened. II. 702, “ Yeniam consequantur quando con- 
secuturus diabolus.*' Marculf. Lib. II. Form. 1. See Lab. qp. cit, 
p. 303, compared with Ind. Antiq. vol. XI. pp, 127, 162, 
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ed with the manifold limitations by which in dealing with 
purely secular property a settlor or testator might endeavour 
to mould the interests of successive generations and provide 
for the reversion of the property in particular events. Sales 
as they were introduced had to take the form of gifts, (a) 
and were thus made equally without qualification or reserve. 
The united family, however, providing by birth or by adop- 
tion a heres necessaritis in almost every case, and making 
the assent of sons necessary for the dif-posal of immoveable 
property, (h) acted as a continual check on the ingenuity 
and even on the wishes of the class of proprietors. It would 
be almost impossible to obtain the ae(iuicscenco of the 
co-owners in any settlement to which they were not 
bound to submit, and the ancient lawyers unaided by 
powerful courts of conscience had not liit on the manifold 
applications of uses. The unchangeabloncss, too, of the 
political and social condition of the Hind (is during many 
centuries favoured the natural immobility of an essentially 
religious law. The manes had to be duly honoured, (c) the 
present and the coming generation provided for, (d) while 
little or nothing occurred to tempt proprietors from the 
worn track of past centuries. The widely-spread Maho- 
medan rule prevented for six or seven hundred years the 
growth and continuance of Hindu states on a great scalo, 
and the development, if it wore possible, of a progressive 
Hindfi polity. Men were driven in upon their families and 
their traditions as their only available centres of interest, 
while externally none of the astounding changes of physical 
circumstances which have marked the period of British 
dominion, arose to break the shackles of custom, and to arouse 

dormant intelligence to new possibilities of making wealth 

«_ — 

(a) LaluhMi Surchand v. Bdi Amrlt, I. L. R 2 Bom. at p. 331; 
Col Dig. Bk. V. Ch. VII. T. 390 ; Mit. Ch. I. Sec. I. para. 32. 

{h) Mit. Ch. I. Sec. I. para. 27 ; Rangama v. Aichmna, 4 M. I. A. 
at p. 103 ; Pdndurang v. Ndru, Sel. Rep. 186. See above, p. 192. 

(c) Mann IX. 1858. 

(d) Mit. Ch. I. Sec. I. para. 27. 
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and of dispensing it. Some little movement there was : the 
legislative and systematizing faculty showed itself in such 
works as those of Apararka and of Eudra Deva, (a) the 
writyu patra and the gift in trust, the mortgage and the 
lease in their manifold forms supplied a foundation on which 
a whole system of IlindA equity and of interests in estates, 
no less far reaching and complicated than those of England, 
might have been built up ; but though the materials were 
at hand the circumstances were wanting in which they could 
bo organized. It was not until the British rule prevailed 
that the Hindi! found himself a living part of a great 
and progressive community, with endless incentives to 
mental activity and to the imitation of rules tending always 
to extension of the individuals plastic power over property. 
The subsequent history of the Hindu law, though it presents 
a development of several purely indigenous principles, has 
been enorinously influenced by English notions. It is im- 
possible, even were it desirable, that these should be wholly 
cast aside: they are most in harmony with the general mass 
of English thought which is leavening the native mind ; and 
they practically afford the only common standard and source 
to which the Courts can resort, when the meagre resources 
of the primitive law fail. But the Judicial Committee in 
some of its more recent decisions has shown itself quite 
alive to the fact that the narrower peculiarities of the 
English law will not blend with the Hindi! system, and has 
carefully dwelt on the points of distinction, (h) It has 
shown no favour to any extension to India of the endless 
dissipations’^ of the ownership in minute and tangled 


(fl) The Sarasvati Yilasa. 

(6) See Tagon case passim, L. B. S. T. A- 47. 

** The Hindu law contains in itself the principles of its own exposi- 
tion, The Digest subordinates in more than one place the languaige 
of texts to custom and approved usage. Nothing from any foreign 
source should bo introduced into it, nor should Courts interpret the 
text by the application to tho language of strained analogies.*’ 13 M. 
1. A. at p. 390. 
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interests, or to the paralysing restrictions on the use and 
exchange of property which in England itself are now felt 
as a serious impediment to the general welfare. It seems 
likely, therefore, that in yielding to the new influences 
brought to bear upon it, the HindA law will go forward in 
a few and simple steps to the point of adaptation to the 
actual needs of society without passing through those in- 
termediate stages of nominal ownership united so often with 
a real helplessness of the proprietor, the rules regarding 
which form so large a portion of the present English law. 

It will have been seen that the creation of a perpetuity 
by a private person in favour of private persons is impossi- 
ble under the Hindft law. {a) The nearest approach to it 
perhaps is in the case of the purohits or hereditary family 
priests. Property given to the family of a purohit as such 
for ever is of the nature in part at least of a religious endow- 
ment. (6) In creating such an endowment there is a vir- 
tually unlimited power of disposal of property fully owned(c) 
provided only that the support of the family and its dependants 
be not impaired, {d) The founder may provide for succes- 
sors to the immediate donee who have still to come into 
being, (e) and may in some measure prescribe the mode of 

(a) In a case from Penang, -where the English law prevails as far 
as circumstances will admit,” it was held that the rule against perpe- 
tuities was applicable as founded on considerations of public policy 
of a general character, but subject to an exception “ in favour of 
gifts for purposes useful and beneficial to the public, and which in a 
wide sense of the term are called charitable uses.” Yeap Clisah Nev 

V. Ong Cheng Nev^ L. R. 6 P. C. A. at p. 394. 

{h) See 2 Str. H. L. 12, 13; Col. Dig. Bk. II. Ch. IH. T. 43, Comm. 

(c) Col. Dig. Bk. II. Ch. lY. T. 56; Comm. ; T. 3 ; T. 33 ; Dwar^ 
kanSkth By sack v. Bwrroda Per sand By sack , I. L. R. 4 Calc. 443; 
Lakshmishankar v. Vaijnath, I. L. B. 6 Bom. 24. 

(d) See 2 Str. H. L. 12, 16, 342 ; Co. Di. Bk. II. Ch. IV. T. 10, 
11 Comm. ; T. 18 Comm. ; Radha Mohun Mundul v. Jadoomonee Dossee, 
23 C. W. R. 369; Juggutmohmec Dossee v. Sookhemony Dossee, 17 0. 

W. B. 41. 

(e) Khusdlchand v. Mahddevgiri, 12 Bom. H. C. R. 214. 
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succession or the qualifications of the successors. (a) The 
idol, deity, or the religious object is looked on as a kind of 
human entity, (ft) and the successive officiators in worship 
as a corporation with rights of enjoyment but not generally 
of partition (c) or alienation except so far as this may be 
necessary to prevent greater irijury.(d) Such endowments 
are frequently founded by subscriptions and are augmented 
by gifts and bequests simply to the institution, (e) No 
rules have, in a majority of these cases, been formally pre- 
scribed : the intention of the founders has to be gathered from 
the traditional practice, and the succession is thus deter- 
mined by the custom of each particular institution, (/) 
though this may have become embraced in some more 


{a) “ Where the founder has vested in a certain family the ma- 
nagement of his endowment, each member succeeds i^er 

formmn don't so that execution proceedings against one do not affect 
his successor in the endowment Trimbak Baiva y. Narayan Bawa^ 
Bom. H. C. P J F. for 1<S82, p. “ If a person endows a college 
or religious institution the endower has a right to lay down the 
rule of succession *’ Pr. Co. in Grculhart c Ditna v. Nundo Kissore 
Doss Mobuntf 11 M. 1. A. at p. 4*21; 1 Str. H L. 210 ; 2 i6. 364; 
Comp. Maine, Anc Law, Ch. VII., p. 230 

(ft) Maliarauvo Shibrssnrn Dtbiax Mtdliooranafli Acbarj, 13 C. W. 
E. IS, P C. S. C. 13 M. 1. A. 270 ; Moonshto Mahomtd Akbar v. Kalee 
CJmru Gcmv% 2o C W. R. 401. 

(f) Viram. Tr. 249. Snp below Bk. II., Introd. Impartible Pro- 
perty and Rights, <fec arising on Partition ; 1 Str. H. L 210, 151; 
Anund Moyne Chon'dhraln v. Boykonth nath Rny^ 8 C. W R. 193. 

{d) See Khnhoh'hditd v. Mahodt njin^ 12 Bom H C R. 214; 
Monohnr Gmosli v. Krshavram Jfhitni, Bom. H. C. P J. F. 1878, p. 
252; Ndrayan v. Chiniamany I. L R. 5 Bom. 393; Jngyernath Roy 
ChowdJiry v Ktshai Pershad^ 7 C. W. R. 266; Drobo Mtssor v. 
Srinrehash Mlssn-y 14 C W. R. 409; Nh.iayr Churn Pnfeefimiire v. 
Jogendro Nath Banrrjrcy 21 C. W R. 365; Mohntif Bnrni Suroop Dass. 
V. Kashec Jha, 20 C. W. R. 471 ; Prostauw Knmari Debya v. Goofab 
Chand, 23 C. W. R. 253, S. C. L. R. 2 I. A. 145. 

(e) Sammanflia Pandara v. St Jlappa Chetfif 1. L. R. 2 Mad. 175. 
if) Rajah Vumtah Valia v. Ravi Vnrmah MhUm, L. R. 4 1. A. at p. 
83. Gresdhavee Doss v. Nundo Kissore Dossy 11 M. X. A. at p. 427. 

26 u 
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extensive custom, (a) And as to the management of an 
endowment, it is not competent for the holders in one gene- 
ration to impose rules on those of another, (b) The endow- 
ment once made cannot be resumed, but performance of the 
duties may be enforced, (c) 

Though a religious endowment is not necessarily confined 
to a single family, (d) this is a very common kind of 
estate, (e) and may bo attended with the usual incidents 
subject only to providing for the performance of the reli- 
gious functions. (/) In the case of other public or semi- 
public oflSces the exclusive right of a single family and a 
several enjoyment of shares (ij) is usually accompanied by 
a rule of non-alienability beyond the limits of the family, as 
in the case of vatans, (A) and frequently of impartibility, the 
burden of proving which, however, rests on those who 
assert it. (i) 


(a) Co. Di. Bk. Ill.Ch. II T 5; Gosaahi Dov^luf Goor v. BIsspssur 
Geer, 19 C W. R. 215; 1 Str. H. L. 151 ; Mallvh' SakhdmmY, Udogir 
Guru Champatgir, Bom H. C. P. J. P. 1881, p 108, and the cases 
therein cited. 

(b) Nor can the court prescribe such rules ; Bunravcp Chanel Thdkoor 
v. Mudden Mohun Chattoraj, 21 C. W, B 41. As to attempted restraint 
on choice of a successor ; see Greedfiareo Doss v. Niindukissore Doss, 11 

M. I. A. 405, 421. 

(c) See Jvggut Mohinee Doss y, Mussf. Sokher Monpy Dosspp, 

M. I. A. at p. 302 ; Nam Naralu Singh v. Ravioon Paurey, 23 C. 
W. E. 76. 

(d) See Sammantha Pandara v. Sellappa ClipfiJ, I L R. 2 Mad. 175. 

(e) 2 Str. H L. 368 ; Vithal Krishna Josld v. Anayit Rdmchandra 
11 Bom. H C. R 6; Divaker Vithal v llarbhaf, Bom H. C. R. P J. 
F. ^881, p. 106 ; Manchdrdm Bhagvdnbhat v. Prdnshankar, Bom. 
H. C. P. J. F. 1882, p. 120. 

(/) Co. T)i. Bk. IL, Ch. III., T. 43 Comm.; Garipsh Moreshwar v. 
Prabhdkara Sakhdrdm, Bom. H. C. P. J. F. 1882, p. 181. 

(g) 1 Str. H. L. 210, 2 ; ib. 363, per Colebrooke. 

(A) See Index sub voce, and Bom. Act. III. of 1874. 

(f) Timimgdvda v. Bangangdvda, Bom. H. C. P. J. F. 1878, p. 240. 
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It has been thought that trusts were unknown to the 
Hindft Law. (a) Such a notion is quite erroneous, {b) though 
it is true there has been no such development of the first 
principles as has taken place under the Equity system in 
England. The endowments just spoken of, especially when 
founded by the members of a particular caste, are very fre- 
quently held by trustees, (r) either the mohants bound 
to a particular appropriation of the revenues (c2) or the 
general punchayat of the caste in the town or village or a 
body chosen ad hoc.{r) Trusts for the maintenance of a 
family idol are very commonly created and give to the 
trustee a valuable interest. The trust is dissoluble only 
by the assent of the whole family, (/) or of all concerned 
when the idol is open to public worship {g)» 

Other trusts of a quasi-religious character are such that 
effect can hardly be given to them (h) on account of the 
uncertainty of the purpose of the testator. 

Property is not infrequently giv’en to a husband in trust 
for his wife in which she consequently has a beneficial interest 

(a) See the Tagorr case, L R. S. I A 47 

(b) Miissumuf Thnkrain Sookraj Koowar v. Th^ Governmentf 14 M. 
I. A at p. 127 ; Thakurain Ranianund Koer v. Thakurain Raghuiiath 
Koer, L R 9 I A at p. 60. 

(f) Radha J(‘(bun Moostuffg v Taramonoe Dof^sec, 12 M. I. A. 380; 
Ram Doss v. Mohesur Dvh Missrer, 7 C W R. 446. 

(d) Goluck Chiuidvr Bose v. Rughoonath Sree Chundcr Roy, 17 C. W 
R. 444. 

(c) Radha Joebun Moosiuffy v. Taramonee Dossee, 12 M. I. A. 380, 
394; Juggut Mohiiuc Dossee Y. Mssi. Sokheemoiiey Dossee, 14 M. 1. 
A. 289. 

(/) Konwur Doorganath Roy v. Ramchuuder Scii, L. R. 4, I, A. at 
p 68. See above, pp. 384, 200 

(^) Ma^iohar Ganesh v. Keshavrdm Jcbhai, Bom. H. C. P. J, F.»1878, 
p. 252. 

{h)J^dn{kldl Atmdrdm Y. Manchershi Dinskd Coachman, I. L, R. 
1 Bom 269. In Promotho Dossee v. Radhika Prasad Datf, 14 Ben. L. R. 
175, a dedication by will was set aside as being in reaUty a settlement 
in perpetuity on the testator’s descendants, and a new dedication 
was made with the assent of the parties. 
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quite distinct from her purely dependent joint ownership 
BO called, in her husband’s property, (tt) Trusts for the 
benefit of widowed daughcers and other helpless persons are 
not very uncommon, (i) The remedy in case of failure is 
a revocation of the gift or a defeasance of the estate given to 
the trustee (c) but the purpose being recognized as beneficial, 
effect may be given to it according to the law of reason, (d) 
and now it is recognized that the Courts should rather 
enforce a performance of the trustoc^s duty than allow the 

(a) It is substantially the “ dotal ” estate of the French and other 
European continental hy^tonm. StH Col. Di. Ilk. II. Ch. IV. T. 28 
Comm., T. 29 Comm , T. 30 Comm. 

{h) See 2 Str. II L. 234. A hctl lenient may he found in the case of 
Suhedar S(n/f (h'-ftakhan. Bom. II. C. V. .1. F. 1882, p. 

247, which, though in that ca^e undo by a Mahornodan, follows in 
form and substance a pattern comnion anlong^t Hindus The settlor 
being old gives to his son his whole propJM’ty with a charge to main- 
tain and shelter his stop-inothcr, sister and other dependants. 
Provision is not made, probably through oversight, for the settlor’s 
own subsistence. If this had been added we should have had the 
common form of a Myliyu ^'Ctira, a settlement operating substantially 
as a will. 

(c) Col. Di Bk. II. Ch. IV. T. 53 Coram., T. 56 Comm. Similarly 
under the Roman law the modus', l.e. the charge or obligation 
accompanying a gift might bo enforced by an action to that end or 
the donor could reclaim the gift. It T\a'^ iin])o^sil)ility of performance 
only (including omi>.sion of any call for performance where a call was 
necessary) that excused tlie donee. Thib principle has been apfdicd in 
India to many cases of land.s granted for service in the sense that the 
service must be performed when required by the holders. See Rajah 
Lelauuiid Singh Babadotn'v Th Government of Bingal,QM I A. 101; 
Forbes v. Moer Mahomed Tagute, 13 M. I. A. at p. 403 ; Bajah Ldanund 
Singh Bahadoor y. Thakoor Mfnioornnjtin Singh, L. R. S. I. A. 181; 
Keval Kabery. The Talukdari Sdilmv nt Offieer,! L R. 1 Bom. 586. 
Coke^ L. 204, applies a more rigorous construction to royal grants 
than to those of private persons. This should bo borne in mind in 
reading Forbes v. Meer Mahomed Tuqaee, |^pra. 

(d) See 1 Str. H. L. 151 ; Mohesh Chuuder Chuekerhattg v. Koylash 
Chunder, 11 C. W. R. 449 C R. ; Gopeenath Chowdry v. Gooroo Daaa 
Surma, 18 C. W. R. 472 C. R.; NamNarain Singh v. Ramoon Paurey, 
23 C. W. R. 76. 
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founder or his representative to annul the trust or hand 
it over to a new trustee. The aid of the courts may be 
invoked and the High Courts can in such cases exercise the 
summary power conferred on them by the Indian Trustees^ 
Act 27 of 1866; the substantive law forming the basis of the 
rights being the HindA law, but the application of that law 
in cases falling within its principles but not its detailed 
rules being governed by the rules established in the English 
Courts of Equity. The same principles are applied as 
those of good conscience to the determination of cases 
arising in the Mofussil : of this there are many instances. (6) 
Thus should a transaction be pronounced void or revocable 
by the Hindu law (r) and accordingly be rescinded by 
the Court, the determination of the legal relation would 
probably bo governed, in the Mofussil at any rate, by the 
Sastras as modified by custom, but for dealing with the 
resulting trust in favour of the grantor recourse would 
almost necessarily be had to the English precedents, because 
the Hindu jurists have not furnished any. 

Regard may properly be had to native usages and practices 
in determining whether in any disputed case a trust has 
been effectively created or not. (d) Effect will be given to 
it so far as it subserves a practicable (c) and legal pur- 
pose, (/) but an estate or mode of devolution or enjoyment 
not allowed by the Hindu law cannot be compassed by 


(а) In re Knlmndis Ndrra)id(iSf I. L R 5 Bom. 154. 

(б) See Juggutmolihirr Dosscc v. Sookheniouij Dossve, 17 C. W R. 41; 

per Sir M Westropj), C. J., in JVdman Rdmclimid ra v Dhondibd 
Krishndjl, I. L. R. 4 Bom. at p. 154, referring to LaUa Chunilal v. 
Savalchand; 1 Mori. Dig. Wrbbe v Let>hn\ 2 B. H. C. R. 62, and Gouree 
Kant Roy v Glrdhar Roy^ 4 Bong. L. R. 8 A. C. • 

(c) See Col. Di. Bk. II. Ch. lY. T. 58, Comm. 

(d) Merbdi v. Perozbdi, I. L. R. 6 Bom. 268. , 

(e) MdniklM Atmdrdm v. Manclierslii Diusha, I. L. R. 1 Bom. 269. 
(/) Anath Nath Day v. A. B. Mackintosh, 8 Beng. L. R, 60; Ra- 

jmder Dutt v. Sham CJitmd Mitter, I. L. R. 6 Calc, at p. 117. 
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means of a trust, (a) The case at Bk. I. Ch. II. Sec. 7, Q. 
1 7 below, was really one of an attempt to create a trust by 
a declaration subject to a suspensive condition, or by giving 
property to a son-in-law for the benefit first of his son and 
secondly of his daughter, should one or the other be born, 
and thirdly of his wife the grantor^s daughter. The Sastri 
says that by thus deferring the complete abandonment of 
his ownership the grantor made the gift invalid. 

Though the Hindft coparcener cannot in general dispose 
of the family estate, and the family lauds are especially 
sacred, (b) so that the father desiring to dispose of land must 
obtain the assent of all his sons,(c) yet religious gifts within 
moderate limits may be made by a father (d) and his sons 
are bound to give effect even to liis promise, (e) Property 
thus promised is indeed said to be inalienable, (/) but it 
must not exceed a certain reasonable proportion to the 
whole, (g) If this proportion is exceeded the father is pre- 
sumed to be deranged, {h) though the presumption can be 
displaced, {i) As to mere promises, these, as has been said, 
are not now regarded as creating a legal obligation except 
when they have amounted to a contract supported by a con- 
sideration. The power of alienation for religious purposes(^/) 
by the head of the family qualifies his general incapacity 


(a) Tagore case, L E S. I. A. at p 72. 

ih) Yajh quoted Col. Di. Bk. II Ch. lY. T 13, 14. 

(c) See above pp. 1G7, 168, and below, Bk. II. Introduction. 

{d) Col. Di. Bk II Ch. I V. T. 2. See Jaggat Mohlme's case, 14 M, 
I. A. at pp 301, 302 ; see also supra, pp. 192, 193. 

(e) Col. Di. Bk II Ch. IV. T 3. 

(/) Ih, T. 4. 

,tg) Ib. T.ll, 12. 

(/i) Ib. T. 15, Comm. 

(i) As to religious gifts by a woman, see on Stridhana below. 

(j) Religious and charitable purposes are coupled in the HindA 
authorities, and the example given is “ a reservoir of water or the 
like constructed for the public good.” Viram. Tr. p. 250. Under this 
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to dispose of the immoveable estate, but Hindd ideas on this 
subject have been so much supplanted in the courts by those 
derived from the English law, that the general incapacity 
can hardly now be said to subsist when sons take the 
estate as assets for fulfilment of all the father^s ordinary 
obligations. And he may sell the whole ancestral property 
or at any rate get it sold under a decree to pay his personal 
debts, (a) As a disposal of property even acquired by 
himself by a father which leaves his family unprovided for 
is by the Hindil law regarded as highly immoral and is ab- 
solutely proliibited, (?>) it may be that the debts, the satis- 
faction of which out of the estate would almost exhaust it, 
may be treated as on that account not binding on the sons, 
should such a case be made for them.(c) The religious gift 
unless actually completed by delivery would now probably 
be regarded as void under Section 25 of the Indian Contract 
Act IX. of 1872, but a will necessarily operates without 
delivery, and dedications occur in almost every will of con- 
siderable property. 

A gift to a wife by her husband is not invalidated by the 
joint interest of his sons in the property. This may be 
attributed either to the once complete dependence of the 
sons or to the father^s administrative authority so long as it is 
not exercised to the obvious detriment of the family. But his 
discretion must not be exercised in a grossly partial manner: 

definition rest-houses for travellers, groves of trees, roads, conduits, 
and schools, as well as the distribution of alms have in various cases 
been held to come. And the courts have exercised a liberal discretion, 
as in the Dakore temple case, in moulding the application of founders, 
bounty to meet changed circumstances. 

(a) See Ginlharre Lnll v. Kanioo Lall, L. E. 1 1. A. 321, SS4i;Mxdta^ 
yan Chettiar's case, L. R. 9 I. A. at pp. 1-43, 144 ; Ponappa PiUai v. 
Pappuvdyangdr, 1. L. R. 4 Mad. 1 ; Veliyammdl v. Kafka, I. L. E. 5 
Mad. 61 ; above, p. 167. ' 

{b) Seo Manu in Col. Dig. Bk. II. Ch. IV. T. 11 ; Y&jn. ib, T. 16 ; 
B^ihasp. T. 18. 

(c) See the Section on Maintenance, and note (h) on next page. 
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his bounty to bis wife must not exceed a reasonable propor- 
tion to the joint estate, (a) A promise of a provision is to 
be regarded by the sons as binding on them, (b) but a 
departure from reason and equity is not to be upheld. So in 
a case where a member of a united family dwelt apart and 
acquired property the Sastri said (c) ho could not bo allowed 
to convert it into Stridhana by making presents of costly 
ornaments to his wife in fraud of his cosharers, though a 
woman^s jewels are usually excluded from partition. A gift 
from her husband is usually taken by a wife (or widow) on 
the terms discussed below under Stridhana, but when he is 
full owner he may give her a larger estate. {(1) 

A gift to a daughter is warranted by the same authorities 
as sanction one to a wife, (c) but the gift is for obvious 
reasons subject to a somewhat narrower limitation in the 
interest of the donor^s family of which his daughter cannot 
in general rerafiin a member. (/) A gift to a favourite son 
is to be respected though made out of the common property, 
([/) but no rank injustice is to bo allowed, much less a 
donation by which one son is enriched while another is 
reduced to want. A man may not deal thus heartlessly even 
with his own acquisitions, {h) and as to the ancestral estate 
though according to the decisions ho may go far towards 

(a) Sec Vyav. May. Ch IV. See. X. paras 5, 6 ; and comp. Mit. 
Ch. I. Sec. I. para. 25. 

(b) Ib. para. 4 ; Viram. Tr, p. 228. 

(c) Q. 315 MS. Ahraedniigger, 13th June 1853. 

(d) See Koonjbehart Dhur v Prrmrhaud Duff, I L. R 5 Calc. 684. 

(e) See Coleb. Dig. Bk. V. T. 351 ; Daya Bhaga, Ch. IV. Sec. 3, 
paras. 12, 15, 29. 

(f^) A gift in trust for a daughter out of ancestral property was 
annulled at the suit of the son. Ganga Beslicshar v. Pirthee Pal, I. L. 
R 2 All 635. 

(gr) See note (e). As to an illegitimate, Bk. I. Ch. VI. Sec. 2, Q. 2. 

{h) Co. Di. Bk. II. Ch. IV. T. II, 12, 14, 16, 18, 19 ; Bk. V. T. 26, 
27, 33 ; Viram. Tr. p. 261 ; Baboo Beer Pertab Singh v. Maharaja 
Rajender Pertab Sahee, 12 M. I. A. 1. 
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dissipating it he cannot dispose of it unequally amongst hia 
sons, (a) 

The independent power of dealing with his self-acquired 
property assigned to the father by Mit.5 Ch. I., Sec. 5, pi. 
10 (now established), seems to be intended to illustrate 
the incompetence of the sons to exact a partition of such 
property by bringing into prominence their incapacity to 
control the father^s authority as manager, without con- 
tradicting the special rules governing a partition actually 
made by the father, prescribed in Ch. I., Sec. 2 (h). N&rada, 
Pt. 1, Ch. III., paras. 36, 40, would apparently be explained 
or limited in the same way as Brihaspati ; and the Smriti Chan- 
drika, Ch. VIII., paras. 21 jf, dwells on the difference 
between " Svamya and Svatantrat^ i. e. between 

ownership^' and independence.'^ In the father^s acquisi- 
tions, Devanda Bhat^ says, the sons have SvAmya,^^ 
though the father alone has SvatantratS;^^ ; in ancestral 
property the sons have both. Katy^yana says that the son 
has not Svdmya^^ in the father^s acquisition, but 
this is explained (para. 22) as a mere looseness of expres- 
sion ; and that it was not considered by its author to 
justify an irregular distribution may be seen from the 
Vlramitrodjjya, p. 55 compared with p. 74. In Sital et al v. 

(a) Durga Per sad v. Keshopersad, I. L. R. 8 Cal. 666, 663. See 
Laksliman Dadd Ndik v, Rdmchandra Dadd Ndik, I L. R 1 Bom. 661 ; 
S. C. L R. 7 I- A. 181, and iw/ro, Bk. II. Ch. I, § 2, Q 5, and Introd. 

[b) So also the Vyav. May Ch. IV. Sec. 1, para. 14 ; Sec. 4, pi. 4-8 
(Stokes, H. L. B. 48, 49) ; Virara. Transl. pp. 65, 66. 

The principle adopted by the Smriti Chandrika of a complete 
ownership arising immediately on birth accompanied by an exclusive 
power of administration in the father during his life is contested 
by Jiratltav&hana and Raghunandana, who argue that the owner^ip 
of the son arises only at the father's death. Mitramisra refutes 
this contention. (Viram. Transl, pp. 7-15). At p. 45 he insists on 
the distinction between ownership and independence in the disposal 
of property. The different senses of su-jh words as swamitwa have 
caused as much controversy amongst Indian lawyers as those of 
dominium in Europef 

27 H 
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Madhoy (^) it was held that a father might bestow a house 
acquired by himself on one son to the exclusion of 
the other. The learned judges were of opinion that the 
Mit. Ch. L Sec. 1, pi. 27, (b) conveys only a moral prohibi- 
tion against the alienation of self-acquired immoveable 
property. That passage, however, with which the exposition 
in the Vivada Chintamani, page 309, may be compared, 
declares the participation of sons, not only in the ancestral, 
but also in the paternal estate, and paragraphs 28-30, (c) show 
clearly, as it seems, that the father’s power is there intended 
to be legally restricted, except in the particular cases specially 
provided for. (d) But for this, indeed, para. 33 (e) would be 
almost unmeaning; and the next paragraph (/) which VijnS.- 
nesvara explains (See. 5, pi. 1, ihid» 392), as relating to 
self-acquired property, would be superfluous, if the father 
could give any share he pleased to any son. So too would 
the permission (Sec. 5, pi. 7) to the father to reserve two 
shares of such property for himself in making partition suo 
motu. Sec. 5, pi, 10 (y) restates the son’s right in the father’s 
as well as the ancestral property ; and the object of the dis- 
cussion at that place being to restrict the scope of the texts 
affirming the son’s dependence, not to extend the father’s 
power, it would not bo reasonable to extract from it a con- 
tradiction to the principles in Sec. I., which it is plain, from 
para. 33 of that Section, that the author did not intend. (A) 
His view was apparently that which Devanda Bhat^ adopt- 

(а) I. L. R. 1 All. 3J^4. 

(б) Stokes, H. L. B. 375. 

(c) Stokes, H. li. B. 376. 

(d) In the Panjab it appears that an owner cannot in some districts 
give away his immoveable property whether ancestral or self- 
acq(fiired without the consent of his sons or male gotraja-sapindas. 
See Panj. Oust. L. Vol. II. pp. 164-166. 

(e) Ibid. 377. 

(/) Sec 2, para. 1, ibid. 377. 

(y) Ibid, p. 393. 

(A) See the Smriti ChandrikA, Ch. II., Sec. 1, para 22 ; DAyakrama 
Sangraha, Ch. VI. para, 11, 14 (Stokes, H. L. B. MO, 611). 
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ed, — a view illustrated by the cases of women and minors^ — 
ownership with joint executive power as to ancestral^ without 
it as to paternal property, vested in the sons in virtue of their 
sonship; (a) At the same time Narada excludes a parentis 
gift from partition. Mit. Ch. I. Sec. 1, p. 1 9, (&) and Y&jn. (II* 
124), says Whatever property may be given by the parents 
to any child shall belong to that child/^ So also Vyasa in 
Coleb. Dig. Bk. V, T. 354. This is allowed by Vijnanesvara 
to qualify the rights of other children (Mit, Ch. I. Sec. 6, pi. 
13, (c) and would possibly, notwithstanding Ch. I. Sec. 2, pi. 
13, 14(d) cover the cases of Sitalv, Madho^ and Baldeo Das v. 
Sham LaL (e) These assign to the father a power of disposition 
even over the ancestral property, qualified only by the son^s 
right to call for partition, which does not seem reconcileable 
with Mit. Ch. L Sec. 1, pi. 29 (/) or with Sec. 5, pi. 9 {ibid. 
898) . (g) The passage quoted from Coleb. Dig. Bk. V. T. 433, 
Comm. : They (the sons) have not independent dominion, 

although they have a proprietary right, is a statement of the 
supposed doctrine of Vachaspati Misra as to self -acquired 
property, in an argument which construes the text, Yajn, 
II, 121, Coleb. Dig. Bk. V. T. 92, in a sense different 
from that insisted on in the Mit. Ch. I. Sec. 5. (h) 

Prof H. H. Wilson observes on this subject, in Vol. V. of 
his Works, at p. 74 — We cannot admit either, that the 
owner has more than a contingent right to make a very 

(fl) See Colebrooke at 2 Str, H. L. 436. 

(6) Stokes, H. L. B. 373. 

(c) Stokes. H. L. B. 396 ; comp, supra, p. 194. 

(d) Stokes, .H. L. B 380. 

(e) I L R 1 All. 394 and 77. 

(/) Stokes, H. L. B. 376. 

(g) See 1 Str. H. L. 122 ; 1 Macn. H. L. 14. 

(/i) Stokes, H. L. B. 391. See Coleb. Dig. Bk II. T 15, Coihm. ; 
Viv&da Chin. pp. 225, 72, 76, 79, 250, 309 ; B. Beer Pertab Sahee v. Af. 
Bajender Pertab Sahee, 12 M. I A. 1 ; Bhujangrdv v Mdlojirav, 5 
Bom. H C. R. 161, A. C. J. ; Lakshman Dddd Ndik v. Rdmcha'ndra 
Dddd Ndik, I. L. R. 1 Bom. 561; 2 Macn. H. L. 210 ; Mahasookh v. 
Budree, 1 N. W. P. R. 57. As to care for a son unborn, see 6 M. I. 
A. at p. 320. 
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unequal distribution of any description of his property, 
without satisfactory cause. The onus of disproving such 
cause, it is true, rests with the plaintifE, and unless the proof 
were too glaring to be deniable, it would not of course be 
allowed to operate. We only mean to aver that it is at the 
discretion of the Court to determine whether an unequal 
distribution has been attended with such circumstances of 
caprice or injustice as shall authorise its revisal. It should 
never be forgotten in this investigation, that wills, as we 
understand them, are foreign to Hind A law.^^ 

As to the attempted validation of such a distribution on the 
principle of factum valct^ he says, ibid, p. 71 — It is there- 
fore worth while to examine this doctrine of the validity of 
illegal acts. In the first place, then, where is the distinction 
found ? In the most recent commentators, and those of a 
peculiar province only, those of Bengal, whose explanation is 
founded on a general position laid down by Jimfitavahana ; 
' therefore, since it is denied that a gift or sale should be made, 
the precept is infringed by making one; but the gift or 
transfer is not null, for a fact cannot be altered by a 
hundred texts, ^ Dayabhaga, p. 60. (a) This remark refers, 
however, to the alienation of property, of which the alienor 
is undoubted proprietor, as a father, of immoveable property 
if self-acquired, or a coparcener of his own share before 
partition: but he himself concludes that a father cannot 
dispose of the ancestral property, because he is not sole 
master of it. ^ Since the circumstance of the father being 
lord of all the wealth is stated as a reason, and that cannot 
be in regard to the grandfather's estate, an unequal distri- 
bution made by the father is lawful only in the instance of 
his own acquired wealth/ Nothing can be more clear than 
Jim^tav^hana^s assertion of this doctrine, and the doubt cast 
upon it by its expounders, Raghunandana, Sri Krishna 
Tarkalank&ra, and Jagannatha is wholly gratuitous. In fact 


(a) Stokes, H. L. B. 207. 
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tbe latter is chiefly to blame for the distinction between 
illegal and invalid acts/^ 

§ 9.— THE TESTAMENTARY POWER. 

In Hindi! Law/* as* Sir H. S. Maine says, (a) there is 
no such thing as a true will. The place filled by Wills is 
occupied by Adoption/* The learned author shows that a 
will when invented by the Romans was at first not a mode 
of distributing a dead man’s goods, but one amongst several 
ways of transferring the representation of the household to a 
new Chief.** (6) The subordinate position to which amongst 
the Romans the Religious was reduced, as compared with the 
Civil, law, distinguishes it from the Hindfi system. In the 
latter, too, the patria potesias has never perhaps been allowed 
to go the extravagant lengths which were long tolerated by 
the Romans, (c) A man*s wife and his child are his own,** 
but in a sense, as Jagannatha explains, quite different from 
that in which property is his own. (c?) The equal right of 
sons in the patrimony being recognized, and the right to 


(а) Anc. L. Ch. YI p 193 (.3rd Ed ). Set Col. Di. Bk. V. Ch. I. 
Art I. Note. above, p. 181, and the remark of H H Wilson, p. 212. 

(б) Op. cit. 194. In England the estate seems in early times to have 
been completely represented by the heir. The system of tenures 
made a universal succession impossible when different feuds were 
held from different lords, but the executors still take a qualified 
“ uni vers itas ” in the personal estate. 

(c) See NArada, Pt. I. Ch. Ill 36 ss. Ownership of property was 
at least very early distinguished by the Hindds from the relation of 
a father to a son. SeeYyoiY. May. Ch. IV. Sec. I. paras. 11, 12 ; Ch. 
IX. para. 2. The destruction or exposure of infants, especially of 
females, was disapproved perhaps, but tolerated without severe 
censure in both Greece and Eome. The sacredness of the hu^yan 
being as such is a Christian doctrine; but mere humanity has in this 
respect given to the Hindd ethical system a great advantage over 
classical paganism or the defective civilization of China. See Terer.ce, 
Heaut, IV. 1. 22 ; Schoeman, Ant. Gr. p. 501, 104 ; Manu IX. 8, 46; 
Coleb. Dig. Bk. I. Ch. V. T. 188, 219. 

(d) Col. Dig. Bk. III. Ch. IV. T. 6, 7, Comm.; Vya. May. loc. cU, 
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subsistence of all at any rate who are under the poteatas 
or lordship of the head of a family, (a) he is not allowed as 
he was at Borne and at Athens, too^ to reduce them to want 
by selling or otherwise disposing of the estate. (6) 

The first intention of wills at Borne was probably to provide 
successors when natural heirs failed, then to provide for mem- 
bers of the family excluded by the rigorous provisions of the 
law of inheritance from their due share in a testator’s proper- 
ty ; it was only as a corrupt abuse that they were employed to 
disinherit the heirs, a purpose considered so unnatural and 
unlikely that it had to be expressed explicitly in order to ob- 
tain efiect. (c) At Athens there seems to have been full power 
of alienation by a householder inter vivos ; (d) but he could 
not by will disinherit his heirs — not even his daughter as 
heiress — though ho could practically bequeath her and the 
estate together to some one who would take her as wife. The 
English law, a century after the Conquest, disallowed a will 
or a death-bed gift of the patrimony without assent of the 
heif) (e) and regarded it as inseparably united to the 

(a) Col. Dig Bk. II. Ch. IV T. 11, 12, 15. 18, 19, Comm. ; 26 
Comm. ; Yajn, II. 175 ; 2 Str. H L 16 For the case law, see Bk. II, 
Introd. 

(b) In Attica the older law seems like the older Hindu law to have 
allowed mortgage, or rather a vivum vadiumy but not sale, and in 
general “a remarkable recognition was shown of the necessity of 
guarding against the sub-division of property, of maintaining each 
family in possession of its ancestral estates.’’ See Schoeman, Ant. 
Greece, pp. 323, 104. Under the earlier English as under the Hindd 
law an interest of the son even in purchased lands was recognized so 
that the father could not wholly disinherit him. See Glanv. p. 142 
(Beames’s Transl.) ; Mit. Ch. 1. Sec. I. para 27 ; 2 Str. H. L. 10, 12. 

(c) Maynz, Cours de Droit Romain.III 236 ss. Comp. Vyav. May. 
Ch»IX. paras. 6, 7; Col. Di Bk. II. Ch, lY. T. 16 Comm. Perhaps, 
as under some of the Barbarian Codes, no mode could be devised for 
the alienation of the patrimony which did not take the guise of an 
heirship replacing the real one. 

(d) See Smith’s Diet, of Ant. Tit. Heres. 

(e) Glanville, pp. 140, 141, 165. Blackstone approved the restric- 
tions, 2 Comm. 373. 
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family. Si bocland habeat quam ei parentes dederint, non 
mittat earn extra cognitionem suam/^ (a) The earlier ideas 
still pre7ail amongst the Hindis. They still regard with 
horror the disinheritance of a son unless he has proved 
himself an enemy of his father, from whose celebration of 
the Sradhs no spiritual benefit is likely to arise, {b) Failing 
a son by birth the simple expedient of adoption provides one 
who can equally rescue his adoptive ancestors from the 
vexations of Put/' Even in the absence of a son there is 
an elaborate and far-reaching scheme of succession provided 
by the law which disposes of the estate, and at the same time 
provides for the sacrifices which it was the part of the 
deceased owner in his life to maintain, and which after his 
death he is entitled to share. The need for a universal successor 
created by appointment having thus not been seriously felt, 
ingenuity has not been stimulated to furnish the appropriate 
remedy. It would be seldom indeed that an heir would not be 
forthcoming ; the duties and obligations of the deceased are 
attached by the law to his representatives and to those who 
actually take his property, {c) and a system of free testa- 
mentary disposition tends to lessen those pious grants for 
religious and charitable purposes to which a proprietor resorts 
rather than leave his estate quite ownerless, and by which he 
at once improves his own chances of comfort in the other 
world and the means of comfort in this world for some mem- 
bers of the most revered and influential caste, [d) 


(a) LI. Hen I. Cap. 70. 

(b) Col Dig. Bk. V. T. 318, 320, Comm. 

(c) See Narada, Pt. I Ch. III. 22, 25 ; Yyav May. Ch. V. Sec. IV. 
para. 12 — 17 ; and Comp. Glanv Ch. VIII. ; Bract. 61 a. 

(d) Col. Dig. Bk. II. Ch. lY. T. 35, 36, 41, 42, 64. 

The English law as to superstitious uses is not in force amongst 
Hindus. See Advocate General v. VisJivandth Afmdrdm, 1 Bom. 
P{. C. R. IX. App., where this subject is elaborately discussed. Several 
caees of the enforcement of HindA charitable trusts are referred 
to in the preceding article. Reference may be made to Fdimdbibi v. 
Ado. Oen., I. L. R. 6 Bom. 42, 50, for the principles governing this 
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The system of partition at the will of a son or other 
co-sharer must be admitted as another reason in the pretty 
wide region in which it was accepted why the necessity for 
wills did not become pressing. The emancipated son amongst 
the Romans was wholly severed from the family, was as an 
utter stranger to his father and his estate. In India the 
separating son must be endowed wdth a real or at least a 
fictitious share of the property accepted by him as his fair 
portion. If a general partition has been made he retains a 
right of inheritance. Inheriting or not inheriting property 
he must ofier sacrifices and pay his father^s debts, (a) 
The looser and less tyrannical constitution of the family 
which the humaner spirit of the Hindus has framed as com- 
pared with that of the fierce Roman spearmen has thus made 
most of the arrangements possible vtfer vivos, or provided 
for them after death, which would strike the householder as 
desirable. Custom, immensely influential even when not 
consecrated as a law, disapproves contrivances which would 
set aside its own sufficient rules ; and while the nearest 
successors cannot be excluded from the patrimony and its 
accretions, (6) the imposition cf conditions and limitations 

class of cases. The Hind A law, like the Mahomedan law, instead of 
regarding religious grants with jealousy treats them with special 
favour, see above pp. 99, 197 ; Co. Di. Bk. II. Ch. lY. T. 35 ss.; though 
they are not to be used as a mere cloak for private perpetuities (above, 
p. 184, 200) ; nor must they be made a means of reducing the family 
to want (above p. 194; Co. Di. B. II. Ch. lY. T. 10, 19, Comm). The 
interest of the State in religious endowments is asserted (N&rada, 
Transl. p. 115), but no limitation as to time has been imposed on 
grants by the Hind^l law analogous to the English statute 9 Geo. II. 
Cap. 36, or the Mahomedan law restricting the “ marz ul mawat.” 

(a) NArada, Pt. I. Ch. III. 11. See now supra, p. 80. 
fd) The MitAksharA, Ch. I. Sec. I, para. 27, disenables a father 
from alienating even his own acquisitions of immoveable property 
without the sons’ concurrence, as they have a right by birth in both 
the ancestral and in the paternal estate. See Tara Chand v. Reeb 
Ram, 3 M. H. C. R. at p. 55; though this doctrine has not been 
accepted in Bombay. For the present law, see p. 208, and Bk. II. 
Introd. § 7 A, 1 a, with the cases there cited. 



INTEODUOnON.] THE TESTAMBNTAEt POWER. 217 

creating rights in favour of persons who do not exist to take 
them is opposed to Hind A conception, (a) The now com- 
mon direction that a property given or devised shall not be 
divided or alienated cannot be stronger than the ancient law 
to the same effect(6) ; and as the one is over-ridden by the 
conjoint volition of those interested, so too is the other. The 
immediate passing of a right from the creator of it to the 
beneficiary is as essential to its passing at all by force of the 
intention, (c) as under the English law the absence of any 
interval between a preceding estate and a remainder was 
requisite to make the latter good. The estate under the 
Hindu law like an English freehold at Common Law cannot 
be made to commence infiduro^ but nefther can it be con- 
ferred save on some existing subject of the right for whose 
benefit the entry or acceptance of the taker of the immediate 
particular estate may enure, {d) Conditions suspending the 
completion of a gift on a contingency make it inoperative 
save as a promise, (c) 

These considerations as they show that an executory devise 
ns distinguished from a remainder could not properly be 
received into the Hindu sj^stem, may servo to account for 
the absence of any general craving for a testamentary power. 
Such a power is looked on not as a part of the order of 
nature, as speculative jurists in Europe have regarded it, but 
rather as opposed to the order of nature ; (/) and the great 

(rt) Sic above, p. 179 ; and Ram Lai Mookerjee v S<ci\(anj of State 
for India, L. R. 8, I. A. at p. 61. 

{b) See Col. Dig. Bk. Y. Ch. 1. Art. I. 

(r) Datt. Mim. Sec. IV. para. 3. 

(d) JagannAtlia strives to make out that there can be a present 

of property not taking effect until after the donor's death. Ho 
employs two arguments for this purpose ; but he does not deal 
with the question as even a possible one, of whether a bounty qan be 
conferred on a non-existent person. Soo Col. Dig. Bk. II. Ch. IV. 
T. 43, 66, Comm. 

(e) Seo above, p. 179. 

( / ) Comp. Plato, Laws, XL, and Crete’s Plato, III, 434. 

28 H 
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aocmnulations of separate property on which a will could 
safely be made to operate were until recently almost 
unknown. Unless, too, the testator could mould the estate 
more freely than by a mere remainder of the property 
acquired by himself, it would but insuflSciently serve the 
purposes which in modem times people try to effect by 
means of executory devises. He might choose amongst the 
living the objects of his bounty, but could not, as English 
equity allowed, create rights opposed to his Common law.(<i) 
Such a limited power not substantially exceeding what he 
could do by gift, with or without a reserve in his own favour, 
was hardly worth striving for. 

The Roman law allowed a paterfamilias to name the conti- 
nuator of his own civil personality. The English law now 
allows the creation of an estate without actual change of 
possession. Both are opposed to Hindu notions ; the reli* 
gious law prescribes who shall perform the sacrifices, who 
shall be heir or joint-heirs ; it recognizes no actual transfer 
of an ownership of material objects without a change of the 
possession in the enjoyment of which the exercise of the 
right consists. Without this change there is an equitable 
right, but it avails not against actual delivery to one accept- 
ing without fraud. (i) But in the case of a will there can be 
no delivery to make the gift effectual, (c) An entry by a 
devisee is not the counterpart of a resignation by the pre- 
ceding holder in which his volition to give up his right is 


(а) above, pp. 178, 180, 181. 

(б) Lallubhai Surchand v. BaL Amrlt, 1. L R. 2 Bom. 299. See 
Index, Possession ; Yajn. II, 27 ; and Mit. ad loc. 

Jagann&tha argues for a sort of consiliutiwi ]) 08 ee 88 oriam (8cc 
Savigny, Possession § 27) as being sufficient to complete a gift. Sec 
Col. Dig. Bk. II, Ch, IV. T. 13, Comm. ; T. 66, Comm. But the right 
in these cases passes by a consentaneous volition of bot£ parties 
which extends to a mental transfer and retransfer of the actual 
possession impossible in the case of a true testament, though effec- 
timl in the case of a Mrltyu Pah*a, as will be seen below. Seo Col. 
Dig. Bk. V . Ch. I. Art. I. Text cited from Dhaumya, and Commentary. 
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simultaneous with his releasing of the physical detention to 
the donee. There is hardly even a moral right, as the utter- 
ance of the volition has been deferred until it could not " 
amount to a promise or engagement. A will therefore in the 
modern English sense could no more take effect than a gift 
without delivery. Piety might induce the heirs to conform to 
it, but there would not be any right iw rem enforcible against 
them, (a) As a will therefore could neither serve its earlier 
purpose under the Roman law, nor its modem purpose 
arrived at by gradual development from that earlier one, it 
is not surprising that it should not have been invented or 
developed from the somewhat analogous instruments which 
were effectual because they conformed to the spirit of the 
Hindft law. A donatio mortis cansa is recognized, and on 
this Jimiltavahana has attempted to found heritage as an 
implied gift by the owner; (2>) but, as Jagannatha observes, 
the comparison fails in as much as in heritage there is no 
surrender with a corresponding acceptance of the owner’s 
property. 

At present, as we have seen, a Hindi’s power to dispose 
by will of whatever property was absolutely his own must 
be considered as finally established, (c) It is only necessary 
to boar in mind that he cannot defeat by will the rights which 
subsist independently of his wishes, (c?) and that he cannot 

(o) Seisin being requisite to an effectual gift of land under the 
early English law, a testamentary disposition of it was invalid with- 
out the consent of the heir. Glanv. p. 140, 141, It will be remem. 
bered that Tacitus observes on the absence of wills amongst the 
Germans. Family and tribal rights took instant effect on the death 
of the late owner. 

(5) Col. Dig. Bk. V. Ch. I. Sec. I. Art. I. 

(c) See above, p. 181. This excludes a testamentary disposal of 
property held by others in common with the testator. Vdsudso 
BJiat V. Venktesh Sanhkav, 10 Bo. H. C. E». 139, 157 ; see also Vrandd* 
vandds v. Yamunabdi, 12 Bo.. H. C. R. 229, referring to Gangahdi v. 
Rdmannd, 3 Bo. H. C. R- 66 A. C. J. 

(d) See Lahshman Dddd Ndih v. Itd}ticliandTa Dada Nadk, L. R. 7 
I- A. at p. 194 ; Vitla Butten V. Yamerirnma^ 8 M. H. C. R. 6. 
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create interests or impose restrictions whicli the HindA law 
does not recognize. Nor can the Hindd testator get rid 
of those claims to subsistence (a) as to which he is allowed 
a large discretion so long as he satisfies them at all, but 
which may be turned into defined charges when there is 
an attempt to evade them altogether. (6) 

Though wills are unknown to the Hindu law, mrityu 
patras are common. These are of the nature of a conveyance 
to operate after the death of tlio grantor, (c) or immedi- 
ately subject to a trust in his favour for his life, (d) 
Devises of land under the Statute of Wills, 32 Hen. 
VIII., c. 1, were formerly regarded as of a similar 
character. The will was of the nature of a conveyance 
passing the freehold according to the intent or declar- 
ing the uses to which the land should bo subject.’^ (e) 
Similarly under the Eoman law the manoipatory testa- 
ment,^^ as it may bo called, differed in its principles from a 
modern will. As it amounted to a conveyance out and out of 
the testator's estate it was not revocable. There could be no 

(a) See Col. Dig Bk. II Cli. lY. T. 7 ; II. 11 AVilsoii, Works, V. 
08. 

(I/) See pp. 79, 80, and the Section on Maintenance ; Narhadabai 
V. Mahadev Naraijaii, I. L K. 5 Born. 99, and the references 

(c) See Col Dig. Bk II. Ch. lY. T. 43, Comm ; 2Macii H. L. 207. 

(d) The one quoted in Rdglw Govind Farajpe v. Balvant Amrit 
Gole, P. J. for 1882, p. 311, provides for payment of the grantor’s debts, 
and sets forth a provision for his declining years as a purpose in 
view, but does not explicitly impose this as an obligation on the 
grantee. In the one quoted in Rdmbhat v. Ldksliman ClUntaman, 
I. L. R. 5Bo 630, there is a conveyance to the donee coupled with the 
reservation, " As long as I live I will take the profits and you should 
maintain me as if I were a member of your family.” It was held 
that this was a conveyance subject to a trust. The grantor after- 
wards sought to get the deed set aside. He adopted a son pmdente lite, 
and the son was allowed to sue the grandson of the donee who had 
obtained a decree in his favour and possession in the suit brought by 
the donor. It was held, however, that the gift, as the deed contained 
no power of revocation, could not be recalled. 

(e) Spence, Equity Jurisp. vol. I. p. 469 ; 6 Cr. Dig. 6. 
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new exercise of a power which had been exhausted, (a) TV ills 
were allowed by the XII. Tables; and the essential ceremonies 
were gradually modified by the exercise of the praetorian 
equitable jurisdiction, as in England the Court of Chancery 
showed unbounded indulgence to the ignorance, unskil- 
fulness, and negligence of testators/^ (&) It is proba- 
ble that the mrityu patra of tho Hindfis would under 
the influence of equitable doctrines have received a corres- 
ponding development from the English courts. Thus though 
Jagannatha insists on a transfer of possession, or at least the 
semblance of a transfer to make the donation good, yet 
means would no doubt have been found to give effect to the 
transfer without an entry. That a devise should import 
a consideration in itself,^^ would not be necessary accor^ng 
to Hindi! notions, (c) but a change of possession is essential 
to a valid gift, {d) and this has to bo dispensed with in 
giving effect to an ordinary will as now construed. But he 
who takes possession may conformably to Hindil principles 
take it for himself and as agent for another, or in trust for 
another as by way of remainder ; and in this way estates for 
any life in being, as they could be created by ordinary grant 
and acceptance, could be created by mrityu patra. (e) In 
the Presidency towns the ready-made system of England 
has in a great measure superseded the indigenous instru- 


(a) Maine, Auc. Law, Ch. VI p. 205 (3rd Ed.). See Clark, Early 
Rom. Law, p. 117 ss.; Mommsen, Hist of Rome, Ch. XI. Engl, 
Transl. vol. I. p. 1G4. 

(b) Spence, op, cU. 

(c) Still an undivided co-sharer cannot dispose of his share by 
gift or bequest. See Lakshmishankar v. VaijndtJi, I. L. R. 6 Bom. 
25 ; Rdmhliai v. Lakshman, I. L R. 5 Bom. 630. But that is on 
account of the inefficacy of his single will in dealing with whA is 
not his sole property. See Mitakshara, Ch. I. Sec. II. para. 30 ; Coleb. 
Dig. Bk. II. Ch. IV. T. 28, Comm. 

(d) Y&jn. II. 27 ; Nfi.rada, I. Ch. IV. paras. 4, 18 ; see Transl. pp. 23, 
25, and Corrigenda ; Coleb. Dig. Bk. II. Ch. IV. T. 32, and Comm. 

(e) Comp, Ram LallMookerjeev, Secretary of State for India, L. R. 
B I. A. at p, fih 
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ment. Still even there mrityu patras occurj at least in the 
city of Bombay, and in the mofassil they are common. Many 
which come into the courts are of an age that negatives the 
supposition of their being a mere adoption or imitation of 
the English will, (a) They are construed with as little re- 
gard as may be to technical rules, but the trust or use created 
by such an instrument is not now deemed void or revocable 
on a failure of the trustee to fulfil his duty: (Z;) he is instead 
made to do the duty he has accepted, (c) The greater 
power and expertness of the courts under the British rule 
make a complete satisfaction of justice possible in this way, 
or at least a greater approximation to it than by the strictly 
Hindfi method of taking back the property when the pro- 
mise or alleged promise upon which it was given and taken 
has been falsified. (J) 

As to the form, a nuncupative will is effectual ; (o) and so is a 
parol revocation. {/) But as a will is a unilateral document 


(а) As some have accounted for the testament used in Bengal. See 
Maine, Anc. Law, p. 197 (3rd Ed.). Wills became common in Bengal 
really because of the view held there that each parcener in a united 
family had a distinct though undivided portion and could dispose of 
it by gift and consequently by will. Ser Coleb, in 2 Str. H. L. 431 ; 
D&yakrama Sangraha, Ch. XI 

(б) This is not in any way inconsistent with the principles of the 
Hindtl law. See the distinction drawn by JagannS»tha between the 
property held by a husband in trust for his wife and the subordinate 
dependent property of the wife in her husband’s ordinary estate. 
Col. Dig. Bk. II. Ch. IV T. 28, Comm.; T. 30. 

(c) Nam Narain Singh v. Bamoon Paurey, 23 C. W. R. 76. 
id) NArada, II. IV. 10 ; Col. Dig. Bk. II. Ch. lY. T. 63 Comm., T. 
56 Comm., T. 65 Comm. ; VivAda Chintamani, pp 83, 84 ; Vyav. 
Mag. Ch. IX. 6. 

(e) Bkagvdn JDullahh v. Kala Shankar, I. L. R. 1 Bom. 641 ; 
Mancharji Peetonji v. Narayan Lakshumanji, 1 Bom. H. C. R. 77 (2nd 
Ed.) and the cases there referred to. 

(/) Maharaj Partah Narain Singh y. Maharanee Soobha Kooer et 
al, L. R. 4 1. A. 228. For the statute law, see below. 

According to the English Common Law lands devisable by custom 
might by custom be devised orally, Co. Lit, 111 A., and this continued 
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operating on the principle of a gift^ it would eeem that 
where the statute law has not prescribed a mode of authen- 
tication the mode followed in analogous cases ought to be 
followed. In RAdhabai v. Ganesh (a) it was ruled that 
the common direction given in the Vyav. May. Ch. II. § 1, 
para. 5, does not apply to a Hindoos will as that is a document 
not recognized by the Hindd law. That direction is that a 
document recording a purchase, gift, partition, or the like 
should either be a holograph of the person to be bound by 
it, or else signed by him and by witnesses including the 
writer, who are intended to attest not merely the signature of 
the party but the transaction and the writing itself which is 
usually, though not always, read out to them, (b) This was 
formerly the case in Europe also, (c) Custom, however, is 
recognized as governing the mode of proof, (d) and by 
mutual assent of the parties a document may be proved by a 
single attesting witness, (e) 

until by the Statute of Frauds (29 Car. II. Ch. '6) writing attested 
was made necessary. For personal property a nuncupative will 
sufficed till long afterwards. The law now regulating English wills is 
7 Wm. 4 and 1 Vic. c. 26. 

(а) I. L. R. 3 Bom. 7. 

(б) Col. Dig. Bk. II. Ch. IV. T. 33, Comm. See Mit. iuMacn. H. L. 
269 ss. 

(c) See Laboulaye, Hist, du Dr. de Prop. p. 381 ; Bracton, 38, 396; 
Co. Lit. 6 A. In Canciani’s “ Leges Barbarorum,’* vol. II. p. 476, are 
two Lombard formulas, one showing that land could nob be sold 
except under absolute necessity, and the other that a conveyance 
was established by reading it out in Court and calling on the by- 
standers to witness the transaction, 

(d) Sec Col. Dig. Bk. I. Ch I. T. XIII. ss. ; Bk. II. Ch. IV. T. 33, 
Comm.; and the 6&stri’s response in Doe v. Ganpat, Perry’s Or. 
Ca. at p. 137. 

(«) Vyav. May. Ch. II. § III, para. 3. 

The Roman iestamenUm Comitiis Calatie, even when oral, as it 
seems at first to have often been, was a very oeremonious proceeding, 
chocked by the presence of priests and tribesmen. Wills being now 
recognized it may be expected that the forms attending them wiU 
ore long become uniform, as the statutes intend. See the case cited 
note (6) next page. 



224 


LAW OF INHSRITANOB. 


[book I. 


In the Presidency of Bengal and in the cities of Madras 
and Bombay, Act XXI. of 1870, by making Sec. 100 of the 
SuccessionAct,X, of 1865, applicable to the Wills of Hindis, 

has rendered a bequest invalid whereby the vesting 

may be delayed beyond the lifetime of one or more persons 
living at the testator^s decease, and the minority of some 
person who shall be in existence at the expiration of that 
period, and to whom if he attains full age the thing bequeathed 
is to belong.^^ This contemplates a power of disposition 
extending further in time than the Hindii law allows, as by 
that some one in existence at the testator^s own death must 
be the ultimate legatee. (/7) Section 102 of the Succession 
Act makes inoperative a bequest to a class which may be not 
finally completed within the prescribed time, and Section 103 
annuls a bequest made to take effect after or on failure of a 
prior bequest which the Act declares void, (b) These are not 
rules of the Hindil law, and are rather opposed to its principles, 
which, once its conditions have been satisfied, point rather to 
those who are capable of benefiting by the intended bounty 
being taken as the class intended rather than to its failing 
altogether, and to a remoter bounty being accelerated rather 
than destroyed by the nullity of an intermediate one, as the 
delivery in a gift to any other than the donee is conceived 
as made to him as agent for the donee conceived as existing ; 
but the rules must be all the more carefully borne in mind by 
the student. It has been held (r) that the effect of Act XXL 
of 1871 is to make the rule of construction laid down in the 
Tagore case inapplicable to Hindu Wills made subsequently to 
the Act, but this has been reversed. By Sec. 3 of Act XXI. of 
1870 it is said that nothing herein contained shall authorize 

(a) See the Tagore Case, L R. S I A. 47 ; S C 9 Bong. L R. 377; 
Sir MangaMds NatTiubJioy Krhhndbdi, I. L. R. 6 Bom. 38. 

{b) Comp, the observations of Pontifex, J , in Cally Nath Naugh 
Chowdhry v. Chunder Nath Naugh Chowdhry, I. L. R. 8 Calc, at pp. 
SQS snd ia Soudaminey Dossee v. Jogesh Chwtder Dait, L L. R. 

2 Calc. 262, with Alomgamonjori Ddbee v. Sonamoni Balee, I. L. R. 8 
Calc. 157. 

(c) Alangamonjori Balee v. Sonamoni I}a^ee,I.L.B.8Calc. 157,637. 
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a testator to bequeath property which he could not have 
alienated inter vivos or to deprive any person of any right of 

maintenance And that nothing herein contained shall 

vest in the executor or administrator any property 

which such (deceased) person could not have alienated 
inter vivos/^ ^^And that nothing herein contained shall 

authorize any Hind A to create in property any 

interest which he could not have created before the 1st 
September 1870/^ (a) By Sec. 4 of Act V. of 1881, however, 
^^all the property*^ of a person deceased vests in his exe- 
cutor or administrator, ^^but nothing herein contained'' 
it is said, shall vest in an executor or administrator any 
property of a deceased person which would otherwise have 
passed by survivorship to some other person." (b) Instead of 
the power of alienation inter vivos, therefore, we must now 
look to survivorship for determining whether an executor takes 
the property of a testator. By Sec. 4 coupled with Secs. 2 
and 3 it appears that the estate may be vested in an executor 
who at the same time cannot obtain probate. The will, toof 
if made outside the cities of Madras and Bombay and dispos- 
ing of property outside those cities, may be truly such within 
tho definition given in tho Act, at the same time that none 
of tho provisions of Act X. of 1 865 apply to it, which under 
Act. XXI. of 1870 apply to wills made in those cities or 
disposing of immoveable property within them. It will 
hence be necessary in tho mofussil to consider what under 
the Hindu Law amounts to a legal declaration of the in- 
tentions of the testator with respect to his property," 
without regard to the provisions of Act. X, of 1865, and 
apparently to recognize all his property as vesting in the 

— — — ^ 

(а) These provisions govern Secs. 98, 99, 101 of the Succession 

Act. See the cases note (6) p. 224, 

(б) Previously it was said (for the Presidency Towns) The 
Statute 21 Geo. III. C. 70, puts an end to the title of the administrator, 
as such, when set in competition with the right of the heir by 
Hindd law, and when it is in proof that all the parties are Hindds.” 
Doe dem Ooculkiseore Seat v. Ramkissno Samrali, 1 Mori. Dig. p. 246 ; 
and see ibid. 246 ; 1 Taylor and Bell 10. 
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executor (a) except such as goes to his co-members of a 
united family»or others taking by survivorship. 

Within the presidency towns or under a will made within 
them it would seem that the creation of a perpetuity for any 
purpose whatever is prevented by Sec. 101 of Act X. of 1865, 
while in the mofussil a will made there may create for religious 
or charitable purposes a perpetuity subject only to the condi- 
tions already noticed, (b) The statute law on the points 
just discussed is, however, so complicated and contradictory 
in principle that it is not possible to say with confidence 
what view may be taken by the Courts after argument. 
Under these circumstances it is perhaps fortunate that as 
lately ruled, (c) the law does not oblige a person claiming 
under a will in the mofussil to obtain probate or to establish 
his right as executor, administrator or legatee before he can 
sue in respect of any property which he claims under the 
will in the mofussil. 

The effect of a will on the mutual relations of those taking 
under it has already been partly considered, (d) In Tara Chmd 
V. Beeh Bam, (e) an illegitimate half-caste, devised property 
which his European father had given to him, to his three 
sons, who took their several shares as separate estates. On 
this Holloway, J,, says Wo can see no ground whatever for 
doubting that the property which came to the first defendant . 

(a) i, e. where there is one ; and where there is not, in him who 
obtains administration. Act V. of 1881, Secs. 4, 14. 

(&) Tagore Case, L. E. S. I. A. at p 71. 

(c) Bhagvdnsang Bhdrdjl v. Bcchardds llarjlvanddsy 1. L. R. 6 
Bom. 73. If he sues as executor or administrator he must of course 
Sot forth his qualification. See Civ. Pro. Cod. Sec. 50. Asa legatee 
where probate is possible he will apparently be bound by the condi- 
tion in Section 187 of the Succession Act, 'as probate and administra- 
tion operate from the moment of the testator’s death to vest the 
property in his representative thus constituted. See Act Y. of 1881, 
§4, 12,14. 

(d) Above, pp. 196, 196. 

(e) 3 Mad. H. C. R. 60. 




227 


INTEODUOTION.] THB TESTAMENTAEY POWEE. 

from his father is^ as he himself treats it^ ancestral property. 
It seems to ns that there is no reason whatever in the con- 
tention that its quality was changed by his choosing to accept 
it apparently under the terms of his father^s will. Still less 
ground would there be for the contention that his acquiescence 
in that mode of receiving it would vest in himself a larger 
estate than he would have taken by descent. On what princi- 
ple can he be conceived capable, by any act of his, of depriving 
his children of a right given to them by the doctrines of the 
Mit&kshar^ at the very moment of their birth ? The argu- 
ment, therefore that this property is unsusceptible of par- 
tition, because self-acquired, seems to us to fail entirely.^' 

The property, however, if the Hindd law was properly 
applicable, as being a gift, ranked as self-acquired property 
of the half-caste father. It was only as such that he could 
dispose of it ; but as such he could and did dispose of it, and 
the three sons taking separately instead of jointly took by 
the will, that is according to the Hindft law by a gift 
recognized by the Courts as eiffectual though wanting one 
of the ordinary requisites. There was no partition amongst 
the three brothers; that would have indicated inheritance, 
and their shares would have been inherited property ; its 
absence shows that they took under the will only, and held 
their shares as property devised or given. Such property 
ranks for the purposes of the Law of Partition as self-ac- 
quired, and it would seem that although the father (defend- 
ant) could not dissipate it so as to leave his son (the plaintiff) 
destitute, he could not be called on to divide it against his 
will. On his death his sons would inherit equally, and an 
attempt to disinherit one of them without good cause would 
expose the will to a risk of being set aside as inoffici»us 
according to the recognized principles of Hindd law. (a) In 
the case of Vindyak Wdsoodev v. Parmdnundds (6) Sir 0. 
Sargent, J., held that where two brothers took equal shares in 

(а) See Hit. Ch. I. Sec. II. para. 14. 

(б) Unreported. 
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property under their father^s will, they constituting with 
their father an undivided family, there would be great 
difficulty in holding that they took as heirs an estate dif- 
ferent from what in the ordinary course would have descend- 
ed to them in that character. The father had been one 
of three brothers carrying on business in partnership, and 
two of the three had died after making wills, by which their 
shares came to the third. They wore held to have been 
separate in estate, and the survivor of the three to have 
taken the whole as self-acquirod property. He could there- 
fore deal with it at pleasure, and his bequest of a lakh of 
rupees in charity was upheld. This judgment was affirmed 
in appeal, and an appeal to Her Majesty in Council has been 
dismissed. 

The extent to which a control of the devolution and of the 
enjoyment of property bequeathed by will is permitted, has 
been already discussed, (a) The construction of testamen- 
tary instruments executed by Hindds is governed by the 
Hindd law, and on this point the Judicial Committee have 
said The Hindu law, no less than the English law, points 
to the intention as the olcment by which we are to bo guided 
in determining the effect of a testamentary disposition, nor, 
so far as we are aware, is there any difference between the 
one law and the other as to the materials from which the 
intention is to be collected. Primarily the words of Jie 
will are to be considered. They convey the expression of 
the testator^s wishes ; but the meaning to be attached to 
them may be affected by surrounding circumstances, (&) and 
where this is the case those circumstances no doubt must be 
regarded. Amongst tho circumstances thus to be regarded, 
is the law of the country under which tho will is made and 
its*&ispositions are to be carried out. If that law has attached 
to particular words a particular meaning, or to a particular 
disposition a particular effect, it must be assumed that the 

(a) See above, pp. 178, 181. 

(i) See Barloio v. Orde, 13 M. I. A. 277 ; Moulvie Mahomed v. 
Shavukram, L. K. 2 I, A. 7; and comp. Maniklal v. Maniksha, I. L. 
R, 1 Bom. 269. 



lOTBODUOTION.] THE TBSTAHENTABF POWER. 


229 


testator^ in the dispositions which he has madej had regard ta 
that meaning or to that effect, unless the language of the will 
or the surrounding circumstances displace that assnmp* 
tion/^(a) 

Similar principles are laid down in the Tagore case (b) in 
which it is further said (c) ^^The true mode of construing a 
will is to consider it as expressing in all its parts, whether 
consistent with law or not, the intention of the testator, and 
to determine upon a reading of the whole will, whether, as- 
suming the limitations therein mentioned to take effect, an 
interest claimed under it was intended under the circum- 
stances, to be conferred/' As a will on the principle of further- 
ing a bountiful intention of the testator receives a benignant 
construction as compared with the nan*ower construction of a 
document in which benevolence has had no part, (d) words 
primarily importing male lineal succession may be interpreted 
as conferring an estate of general inheritance, and when it is 
consistent with the language employed, a time will be chosen 
for the commencement of a future estate which will give 
effect to it, rather than frustrate the apparent intention, (e) 
Effect cannot be given to a devise merely to dharm,^^ that 
term being too vague, (/) but a bequest for specific chari- 

(a) Sreemutty Soorjeemoncy Dosscc v. Dcnobnndoo Mullich, 6 M. I. 
A. 550-551. A will expressed in English must be construed accord- 
ing to the intention as gathered from the English words, not accord- 
ing to the possible sense of the Yernacular words that may have been 
used in the instructions. See Oanghai v. Thavar M'lilla, 1 Bom. H. C. 
Bi. at p. 75. English expressions are, it would seem, to bo construed 
according to the English law. Sec Martin v. JDee, 14 M. P. C. 142. 
But regard must be had in the case of immoveable property to the 
rule that the language is to be applied according to the law of its 
place. * 

(5) Tagore case, L. R. S. I.'A. at pp. 64, 65, ss. 

(c) Ibid, p. 79. 

(d) Doe dem Cooper v. GolUs, 4 T. R. 294. 

(^) See Ram Lall Mooherjee v. Secretary of State for India, L. F, 
8 1. A. 46, 62; S. C. I. L. R. 7 Calc. 304. 

( f) Oangbai v. Thavar Mulla Mulla, 1 B. H. C. R. 71. 
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table purposes recognized as beneficial by tbe Hindfi law will 
be maintained^ as ex* gr, for the performance of ceremonies 
and giving feasts to Brahmans.^^ (a) The words putra 
pautradi krame^^ include female heirs as well as male descend- 
ants of a female, A bequest, however, which has for its 
object to tie up the corpus and give the profits to male 
descendants is invalid, (b) 

§ 10.— MAINTENANCE. 

In the frequent changes of fortune which occur under the 
British rule in India giving a new and wider field to indi-* 
vidual activity, the claims of destitute dependants of families 
become more numerous and pressing, at the same time that 
the general prosperity is advancing. The loosening of old 
ties makes some members of the Hindi! community less 
ready than formerly to provide for their indigent relatives, 
while the latter, advised by persons having some acquaint- 
ance with the law and the decisions of the Courts, are led to 
prefer their claims in a more peremptory and inconvenient 
form than would at one time have been thought of. The 
family obligation resting on sacred and affectionate associa- 
tions could not be shaken or too rigidly defined without a 
good deal of undue harshness and encroachment being 
attempted on one side or the other. Hence the litigation 
arising out of claims for maintenance has become frequent 
as well as troublesome — troublesome chiefly because of 
the want of any exact boundary in this province between 
the duties enforced by the law and those imposed only by 
positive morality. Widows are the most frequent suitors 
for maintenance, owing to their helpless position during 
coverture and the restrictions to which they are subjected in 

(а) Lakshmishanhar v. Vaijndth^ I. L. R. 6 Bom. 24; Dwan-kmath 
Bysack v, Burroda Persad Bysack, I. L. R. 4 Cal. 443 ; a py 
disposal of a fund bequeathed for charity would be quite in 
accordance with the Hindu law. Comp. Mayor of Lymis v. Adv. 
Oen. ofB&iigal, L. R. 3 1. A. 32 ; and the case I. L. R. 4 Calc. 608. 

(б) Shookmoy Chunder Dass v. Monohari Daesi, I. L. R. 7 Calc. 269. 
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their widowhood, but claims of children on parents as well as 
of parents on children, and other members of families on their 
co-members are becoming common enough to make it 
desirable to bring the principal decisions together and 
compare them with what can be gathered from the acknow- 
ledged sources of the Hindii law on the same class of subjects. 

On the subject of the maintenance of widows, three 
questions have been judicially discussed since the last edi- 
tion of this work was published: — (1) Whether the right to 
maintenance can be asserted by a widow of a separated 
member. (2) Whether in a united family the right is 
dependent on the possession by those from whom main- 
tenance is sought of ancestral property or of property 
inherited from the deceased husband. (3) Whether, when 
the right exists, the members of the husband^s family can 
in ordinary cases satisfy it by affording board and residence 
to the widow as a member of their household, or must at her 
option provide her with a separate income. 

As to the first of these questions it is to be observed that 
a partition does not effect such a total severance amongst the 
members of a Hindfl family that they stand thenceforth in 
the relation of more strangers to each other. They may 
reunite again: they have mutual rights of succession in 
which fuller blood relationship between severed brethren 
counterbalances the effect of reunion between those of the 
half-blood; (a) the obstacles to marriage still subsist be- 
tween their families ; in obsequies, mourning and the cere- 
monial impurity arising from death, they are still relatives 
as they were before the partition. A woman by marriage 
leaves her own gotra of birth to enter that of her husband. 
Her closest connexion thenceforward is with his family? (6) 
whose sacrifices she shares and who succeed ultimately to 

{a) y&jfi. 11. 139, and Vijfi^nesvara’s Commentary; Mit. Oh. 
II. Sec. IX. See Col. Dig. Bk. Y. T. 433, Comm., Bi>ndScmappa 
Naichen v. SitJiamdl, I. L. B. 2 Mad. 182. 

(6) See Vasishtha, IV. 19. 
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any property wliich she as a widow may inherit. With her 
own family her connexion is altogether of a remote and 
secondary character. It is not destroyed, as the humane 
spirit of the Hindhs fordids an entire renunciation of the ties 
of blood, and in practice5 at least amongst the lower castes, 
the strong mutual affection of the wife and her parents is a 
source of much trouble to husbands, but in the law an in- 
exorable logic supported by sacred sanctions transfers with 
her person her duties and her protection to the family of 
marriage. In Sri Virdda Pratdp Bagliunaiida Deb v. Sri 
BrozoKishnoPuttaDeh (a) the Privy Council say ^^The Hindi! 
wife upon her marriage passes into and becomes a member 
of that (the husband^s) family. It is upon that family that 
as a widow she has her claim for maintenance. It is in that 
family that in the strict contemplation of law she ought to 
reside.^^ (b) Her brothers therefore must support her till 
her marriage, afterwards her husband shall keep her. When 
the husband is dead his kin are the guardians of his child- 
less widow : in disposing of her, in protecting and maintain- 
ing her they have full power.^’ (c) The word isvarah/^ 
here translated power/^ implies an attribute of superiority 
which is most conspicuous in the form of active authority, 
but which has a more comprehensive sense. It sometimes 
means husband and sometimes the Supreme Being. To say 

they are to control, protect and support her as her lords^^ 
obviously imposes all these functions as duties on the 
kindred, (ci) and the duties are in themselves unconditional. 
All these ideas indeed are involved in guardianship. The 
perpetual dependence assigned to a woman (e) is accom- 

(a) I. L. E. 1 Mad. at p. 81 ; S C. L. E. 3 I. A. 154. 

{h) iSee also per Loch, J., in Khetramani Dasi v. KasTiitiath Daif, 
2 Beng. L. R. at p. 20, A. C. J. ; Col. Dig. Bk. IV. Ch. I. T. 39 ; Bk. 
V. 499 and Comm.; and comp. Maine, Anc. Law, Ch. V. pp. 153, 184. 

(c) I^&rada, XIII. 27, 28. See also N&rada as quoted by Devltnda 
Bhatta below. 

(d) So in B/Uvee BJmdr v. Boopshmikart 2 Borr. at p. 725. 

(e) Manu, V. 148 ss. ; IX. 2, 3; VHI. 416; Vyav. May. Ch. XX. 
para. 2. 



INTRODUCTION.] 


MAINTENANCE, 


233 


panied by an indefeasible claim to nurture, shelter, and 
gentle usage, (a) Who are to satisfy this claim ? Primarily 
the family she has joined, not the family she has quitted, (b) 
The latter comes next in responsibility before the burden 
arising from utter destitution is thrown upon the caste and 
the community. 

The general right of a widow to support according to the 
means of her liusbamrs family is asserted by Newton and 
Janardaua, JJ., in Sakvarhal v. Bhaodnl Bdjr Ohdf(je Zaiijdr- 
rdu Dcshiiivlih, {c) In that case the family property had 
been transferred by the Satara (xovernment from an im- 
provident father to his son, subject to a charge for the 
fathcr^s maintenance. In extreme age the father married a 
second wife who on becoming a widow sued her step-son for 
maintenance. He offered to support her in his house. Tho 
Principal Sudder Amin thinking that the parties could not 
properly be forced to live together and that it would bo 
equally wrong to allow tho young widow to reside where 
she pleased, ordered the step-son to provide her with a 
separate apartment in his house or in his village and to pay 
her a monthly allowance for her support. The widow ap- 
pealed against the amount of the allowance and the order as 
to her residence, but the District Judge affirmed the decree 
on the ground that she must be regarded as living on 
enforced charity and entitled only to what will keep her.^^ 
This view the learned Judges of the High Court rejected. 
They approved Sir T. Strangers statement that a widow is 
entitled to a maintenance proportioned to the circumstances 


(a) Manu, III. 55 ss.; Mit Ch II. § 1, paras 7, 27, 28, 37 ; § 10, p. 14, 
15; Vyav. May Ch. IV. § 11, para. 12; Col Di. Bk. V. T. 409 ; iStr. 
H L., I. 171, 173, 175; 11. 291, 297, 299. 

(5) Ramirn v. Conchonimalf M. 8 D. A. R. for 1858, p. 154 ; Pr. Co. 
in Sri Virada Pmtap ItagJuinanda Dtb v. Sri Brozo Kishno Putta 
Deb, 1 . L. R. 1 Mad. at p. 81 ; Vivada Chintamaui, 261, 262, 266. 

(c) 1 Bom. H. C. R. 191. 

30 H 
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of the family, (a) and sent down for determination the 
following i&sue,viz^: Are the circumstances of the case such 
as require that a separate residence or an equiyalent in 
money should be awarded to her (the widow) or should she 
be required to reside with the defendant 

Here though the father as a prodigal had been deprived 
of the patrimony, and his second marriage had^ it was alleged, 
been brought about by a trick in order to injure his son, 
yet the notion of the son^s repudiating the step-mother^s 
claim to maintenance seems not to have occurred to any one^r 
The only question was as to how the maintenance was to be 
afforded. In the absence of exceptional circumstances* the 
learned judges thought that it must be given and accepted 
in the household of the step-son. Ptep-mothers may perhaps 
be regarded as having distinct rights resting on special 
texts, (Z^) but their ri^’hts at any rate are recognized by the 
Sastras, (c) as on the other hand the step-son’s succession to 
his step-mother’s stridhana is also admitted. (c?) 

In Chandrahhdgahai v. Kdsindth VitJial (e) the widow’s 
husband had separated from his father and brethren. On 
his death she had received his property and had expended it, 
as also her mother’s property. The Joint Judge in Regular 
Appeal hold that the separation of her liusband from his 
family had deprived the widow of a right to maintenance > 
but on Special Appeal the High Court rejected this view, 
reversed the judgment, and i*emaudod the case for trial on 
these issues — ^^(1) Are the widow’s present circumstances 
such as to give her a claim to muinttiiance ? (2) If she is pos- 
sessed of any property, what portion of it is her stridhana ? 

{^) So BuljorEai v Mt. Brwja, N. W. P. S. D A. E. 1862, Pt IL 
p. 96. There however the family was united, and had ancestral 
property. 

{b) Bk. I. Ch. II. S. 14, 1. A. 3, Q. 1, footnote. 

(c) 2 Str. H. L. 316. 

id) Bk. I. Ch. II. S. 14, 1. A. 3, Q, 1. 

ie) 2 Bom. H. C. R. 323. 
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By strfdhana the learned Judges probably meant such as 
was not productive of an income, such as to relieve the 
widow from indigence, and so far free the defendant from 
his obligation. For the rest that obligatiou in spite of the 
partition which had taken place is recognized as binding. 

In Timappa Bhat v. Parameshriammd (a) it was held 
that the right of the indigent widow to support is not 
affected by a partition, though the award of a separate 
maintenance rests in the discretion of the Court, Reference 
was made to Bdi LaVshmi v. Lahhmidds {b) and to Mula v. 
GirdharilaL (c) In the District Court the case had been 
relied on of Mamedala Vencvtkrislma v. Mamedala Vencut* 
ratnamay {d) and to local decisions which had shown the law 
in Canara, whore the case arose, to be that the widow of a 
separated parcener was entitled to subsistence though her 
husband had died without ancestral property, and though 
the ex-parceners sued by her had none. The Madras case 
had ruled that maintenance could under such circumstances 
be claimed only in the house of the persons liable, but the 
District Judge had treated this condition as one that the 
Court in its discretion might dispense with. 

The Bombay cases just referred to were reviewed in 
Sdvitribdi v. Luximbdi, {e) The question is stated (/) to be : 
^^Can the plaintiff, not finding it agreeable to live in the 
house of her husband^s uncle, sustain this suit for a money 
allowance by way of maintenance against him who has 
separated in estate so far back as 1853, from the branch of 
the family to which her husband and his father (Sadasiv^s 
brothers) belonged, and who had no paternal estate in his 
hands at the institution of this suit, and did not, and could 

(a) 5 Bom. H. G R. 130 A. C. J. 

(i) 1 Botn. H. C. R. 13. 

(c) S. A. 3937, decided 6th July 1858. 

(d) M. S. D. A. R. for 1849, p. 5. 

(e) I. L. R. 2 Bom. 573. See Apaji v Oangabaiy ib 632. 

(/) P* ^81, See Madhavrao v. Qangabai, ib- 639. 
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not, so long as tlie plaintiff lived, inherit any property from 
her husband upon whom the estate (if any) of his father 
Balcrustna would have devolved ? The judgment proceeds 
on the two grounds, (1 ) that the plaintiff^s husband and his 
father were separated from the brother of the latter sued as 
liable for the plaintiff^s maintenance, and (2) that the de- 
fendant had not, when the suit was instituted, any ancestral 
estate or estate of the plnintiff^s husband or his father. 

Either one of these reasons, the Court say, independently of 
the other, is we think fatal to the plaintiff's claim to a money 
allowance.^^ 

Though the decision is thus limited to the denial of a 
right to a money allowance the reasoning extends to the 
denial of any claim at all by the widow of a separated mem- 
ber upon the other members of his family. Against the 
dictum in Timappa^s case that the whole policy of the 
Hindu law is not to allow even a distantly related widow to 
starve ^'(c?) the learned Chief Justice urges that for that 
proposition no other authority than the above cases (dis- 
sented from in his judgment) was mentioned by the Court.” 
It would seem, therefore, that so far as any legal obligation 
goes the preservation of a widow from starvation in the case 
supposed is not now to be recognized as a duty incumbent 
on any one. Strangers humane interpretation of the Hindil 
law {h) must be received with this restriction. His obser- 
vations at p. 171 being limited to the maintenance of a 
widow as a charge on the inheritance (c) taken by other 
heirs, a thing that would not occur in a divided family as to 
an estate which in the absence of a son she must inherit 
herself, are not applicable to the point now under considera- 
tion. Should the estate prove deficient the learned author 
says the family of the husband are notwithstanding liable. 


(a) See 1 Str. H. L. 175. {h) Strange’s H. L. 67, 68. 

(c) As to this see Lakshman Bamchandm v. Satyabhdmdbdit I L. 
E. 2 Bom. 494 ; and Ndtchiaravividl v. Gojml Krishna, 1. L. E. 2 Mad. 
126. 
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but he is still contemplating the case of a possible inheritance 
by the husband^s brethren, not that of their postponement 
to the widow as heirs as in a case of separation. 

The rules as to maintenance were probably formulated 
without any distinct contemplation of the case of parti- 
tion. In the Bengal case of Khetramaiii Dasi v. Kashinath 
Das, (a) Loch, J. says as the law originally stood it appears 
to me from some of the texts quoted above that no separa- 
tion was over contemplated, but that the widow entitled to 
maintenance was expected to remain in her husband^s house 
and among his relations. This is quite true. The family 
is the cherished institution of the Hindfis^^ (Ij) and the 
associated aggregate community of the family’^ (r) is as 
such the principal care of the Hindu law. Property is 
regarded mainly as a means for fulfilling the duties to the 
past and present members imposed by the family law. Its 
characteristics are regarded from the point of view of its 
capacity or incapacity to subserve the purposes of the 
perpetual corporate group. Thus though it is moveable and 
immoveable, sacred and secular, with powers of disposal or 
management which vary according!}", the land itself is not 
free^^ or unfree’^ subject to gavelkind or other peculiar 
tenure. All depends in the private law on personal status 
and personal lelations. These are determined by birth and 
by the second birth of marriage. They impose according to 
Hindu ideas duties not as springing from or annexed to pro- 
perty but as inseparably united to the person, though property 
is the medium through which in many cases they must be 
made effectual and the means by which they must be fulfilled. 
As the mutual obligations of the family therefore spring 
from a blood relationship, real or fictitious, and a sacked 
connexion in sacrifices which is its complement, (d) so the 


(a) 2 Beng. L R. at p. 30 A C. J. 

(b) Bhyah Ram Singh v. Bhyali TJgur Singh, 13 M I. A. at p. 391. 

(c) Comp. Sir H. Maine, Anc. Law, Ch. I , and Ch. V. p. 126. 

(d) See Maine, op. cit, Ch. VI. p. 191. 
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laws wiich govern them rest far less on property save as a 
modal circumstance than on relationship. This is not abol- 
ished by partition though partition modifies the duties 
arising from it. It is a modern notion to refer these duties, 
as Devdnda Bhatta refers them, merely to cases in which 
property has been inherited or rather taken by right of 
participation and survival. (a) The passage which he quotes 
says nothing of that kind: it imposes the duty of providing 
food and raiment for a widow in succession on the deceased 
husband^s brother, on his father, on a gotraja, and any 
other person (amongst the husband^s relatives). It is 
plain that the last two would not in general take the 
inheritance of the deceased husband, or where partition 
prevailed bo united with him. The duty is prescribed 
absolutely, and as Devanda Bhatta quotes the rule with 
approval, the proper sense of his own remark which imme- 
diately follows may possibly be explanatory, -not limiting, 
and imply that when in a family the person immediately re- 
sponsible resigns to the widow the portion on which her 
husband and she previously subsisted he needs not provide 
her maintenance too. The treatise being on Inheritance 
implies generally that there is an estate to inherit, and to this 
the author^s observations arc naturally directed, not to the 
cases of no estate, and of indigence as in itself a ground of 
right and obligation in a family- The disposition of the 
property and the provisions for maintenance out of the pro- 
perty would necessarily be the topics to bo dealt with directly, 
others only incidentally, just as in an English treatise dower 
and equity to a settlement would be considered in their 
relation to property, without prejudice to the right to protec- 
tion and sustenance subsisting apart from the possession of 

Cl 

{a) Smriti Chaud. Transl. p 158 Participation by birth is the 
typical form of daya. lb is obvious therefore that the sphere of dayd 
and of inheritance by which it is translated lie outside each other in 
the most important cases. Hence to deal with daya according to 
notions exclusively proper to inheritance in the English sense, must 
needs lead to error and confusion. 
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property, and from rules which merely determine its form, 
and how it is to be satisfied in particular cases. 

Much has been said in several of the cases on a distinction 
between the rules of the Hindu law which are mandatory, as 
contrasted with those which are simply hortative or precep- 
tive. When the distinction is rested on the imposition of a 
fine in one of two cases and not in the other, it should rather 
be regarded as assigning the one to the province of the 
criminal and the other to that of the civil law; but these 
departments were by no means clearly demarcated in the early 
jurisprudence. Still less was any exact boundary drawn 
between the field of inoi’al and that of strictly legal duties^ 

Amongst the Hindus the religious element in the law has 
acquired a complete predominance,^^ ((7) and Jagannatha, 
arguing from the absence of any fine annexed to unequal 
partition by a father, that he may distribute his property 
of every kind as he pleases amongst Lis sons, (h) is lauded 
in a direct contradiction of the Mitakshara and other 
received authorities. 

In Yajilavalkya^s laws of civil judicature the subject of a 
judicial process is said to be a complaint of being aggriev- 
ed contrary to law or usage but ^Maw^^ translates 

Smriti,^^ the sacred scripture, as “ achdr/^ may be rendered 
“ ordinance as well as practice.^^ The rules in the 
Smritis, as for instance in Yajnavalkya^s, arc set forth in 
immediate connexion and with constant reference to this 
idea, and so expounded by commentators like Vijnanesvara 
in the Mitakshara. (c) In chapter VIII. of Manu, 
Judicature and on Law,^^ the connexion is very obvious. 
The rules for the constitution and government of the Courts 
are followed by the rules of evidence, and then come those 


(a) Maine, Anc. Law, Ch. VI. p. 192. 

(5) Coleb. Dig. Bk. V. Ch. II. ad init, and T. 77, Comm. 

(c) See Macn. H. L. p. 141, and Roer and Montriou’s Y&jn. voL 
II. 5, 12, 21, I. 7 ; and Stcnzler & Text, pp. 4, 46. 
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of the substantive law. The 24th distich is identical in sense 
with the one in Y ajnavalkya ; disputes are to be determined 
by a consideration of what is expedient in the view of public 
policy, but always in subjection specially to the law of 
‘^dharm^^ or religion. Sloka 1C4 of the same chapter says 
that no declaration, however well authenticated and support- 
ed, can be effectual if opposed to dharra,’^ or to recognized 
usage, and sloka 8 that the king is to adjudicate according to 
the eternal dharm.^^ So in Narada, Bk. II. Ch. X. para. 7, 
it is said ‘^If wicked acts unauthorized by (= contrary to) 
the moral law are actually attempted let a king who desires 
prosperity repress tliem.^^ Whatever pr(‘cept of the ISmritis 
therefore had been violated to the injury of a complainant, 
whether expressed in te^’ms hortative or prohibitory, and 
whether a penalty was annexed to the rule or not, the al- 
leged injury might, if the prince or the judges so willed, 
be remedied or punished without an excess of jurisdic- 
tion.^^ (a) No Hind il Austin had written a Province of 
Jurisprudence determined” for the lawyers of India ; the 
rules of the substantive law were, as usual in but partly 
developed systems, not disengaged from the commands of 
religion. They were but scantily formulated as aids or sup- 
plements to the rules of procedure, while the contents of the 
Vedas were assumed generally to bo well known to the 
learned and to need no statement. The distinction therefore 
on which English judges have relied so much was for the 
Hindil judges hardly a distinction at all. (i) They exercised 
conformably to the Sastras and to custom a jurisdiction as 
indeterminate as that of the early Chancellors in England, (c) 
and would enforce any duty enjoined by a Smriti which 
either in the class or in the instance seemed of sufficient im- 
portance to warrant the exercise of their power. 

(a) Sre Yajn. 1.360; Muttayan Clietil v. Sivaglri Zamindar, I. L. R. 

3 Mad. at p. 380. 

(&) Comp. Maine’s Anc Law, p. 16, 23, 192. 

(c) See Spence, Ecpiib. Jurisd. I. 367 ss. and references. 
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One class of propositions received an early and compara* 
tively full exposition from the commentators and was 
applied with strictness by the native courts — that relating to 
ownership, its acquisition, devolution and partition. The 
needs of society imposed this duty on the Nyayddhish, but 
for the Brahman commentator the chief attraction of the 
subject consisted perhaps in its connexion with the law 
of sacrifices. In what cases property is constituted or 
extinguished, gained or lost, is minutely discussed. Posses- 
sion too as a source or element of property has received a 
pretty full treatment. But the rights and obligations arising 
from family relations have been but meagrely dealt with in 
proportion to their importance, great as this is recognized 
to be. Positive law is incompetent to enforce a complete 
fulfilment of duty in such cases, and rules of mutual 
regard, concession and generosity, supersede or blend with 
those which can be imposed by external authority. Thus 
the boundary line between moral and legal obligations 
being in its nature vaguely drawn and not having been 
arbitrarily defined, precepts of the Hindu jurists in 
this sphere take every form from stern command and 
denunciation to mere suggestion or assumption that a 
law of kindness is to prevail. Whether in any instance 
a precept construable as a mere counsel or a proposition 
of moral beauty was to be enforced by a sanction as a 
law was left to the judges on a consideration of all the 
circumstances. In discussing the doctrine of fachim valet 
put forward to justify a fathcr^s alienation of ancestral pro- 
perty, H. H. Wilson says, (a) ^^It is absurd to say that the 
judge is to acknowledge as valid or to permit the validity of 
that which sacred institutes and universal feeling denounce 

as immoral and illegal The only argument of 3taj 

weight adduced has been this : the law certainly prohibits 
the practice, but it has not provided for its prevention or 

— “T 

(fl) Works, V. 73. A husband’s alienation depriving his widow of 
subsistence is invalid. Jamna v. Muchal 8ahu, 1. L. R. 2 AIL 315. 
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punishment, and therefore being done it must be recognized. 
But this is a very incorrect view of the case and would, as 
observed by Sir F. Macnaghten, authorize the perpetration 
of a vast variety of crimes. The law has not been so 
improvident. It has stated what ought and what ought not 
to be done ; and has loft the enforcement of its prescriptions 
to the discretion of the executive power. We are confident 
that the question between illegality and validity would never 
have been agitated under a Hindil administration.^' 

Itis plain that under a law thus flexible and discretional, the 
claims of a widow in a family from which her husband had 
been separated in estate might bo subjected to a rather 
severer scrutiny than where there had been no partition. A 
wasting of his substance by the separated brother might be 
looked on as a kind of fraud which the judges ought to 
prevent. They would recognize too that the tie of consan- 
guinity was less binding as the relationship was more 
remote, (a) The changed conditions of life in modern as 
compared with ancient days might also be fairly taken into 

(a) The recognition of distant rclaliouslii]>s in tliclaw treatises has 
been founded on texts in tlicinsclvos of much narrower import. 
Thus Mann’s Text, IX. 185, gives the succession to the father on 
failure of the sou, and failing the father gives it to the brothers. 
Yljhavalkya’s text is the widest. Devala, quoted in Col Dig. Bk. V. 
T. 80-82, would seem to have limited the connexion which gave 
rights of inheritance to four degrees (counting inclusively) in the as- 
cending and descending lines Thus the seventh degree, the rela- 
tionship between two second cousins, would bo the extreme point of 
recognized close family connexion The seven degrees were then 
transferred to a single ascending line as a source of Gotraja- 
sapindas, and beyond these were placed seven degrees more of 
origin for Samdnodakas. The want of uniformity amongst the different 
schools of doctrine as to the remoter successions points to their 
co&paratively recent recognition, and the analogy of the bandhu 
relation, limited to five degrees — first, instead of second, cousinship 
either to the propositus or to one of his parents — points the same 
way. So also does the limitation of responsibility for debt to the 
grandson. The recognition of a right of maintenance arising from 
family connexion as far as the sixth degree (second cousins), and the 
lapsing at that point of the nearer relationship into the clan connexion 
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account in applying the rule of expediency. Native 
Courts could not have found a direct warrant perhaps for 
leaving any widow of the family to absolute starvation, but 
they might hold that the rules as laid down contemplated a 
different state of things from the divided family of the 
nineteenth century. Without saying therefore that the 
earlier judgments were wrong on the point in question, (a) 
it may be admitted that the learned Chief Justice of Bombay 
has not, in denying the claims of the widow of a separated 
parcener, transgressed the latitude of construction which the 
Hindft law itself approves. That law certainly ascribes 
extraordinary authority to a Court in which three judges of 
ordinary attainments sit with a chief judge specially 
appointed for eminent learning by the king. (6) 


of superior and inferior, is shown to have been common amongst the 
European branches of the Aryan family by Dr Hearn (The Aryan 
Household, Ch. X § P»). In the Canon Law the seventh degree, as the 
nearest within which marriage was allowed, became identified at one 
time with seventh in tljo ascending line and those descending collater- 
ally from that ])oint, as the Canonists counted the degrees only on 
the longer of tlic two lines diverging from the common source (see 
Jus Can. by ReifTenstucll, vol. II p. 493-^) But the fourth degree 
was afterwards resumed as the limit of prohibition, and this, taken 
exclusively not inclusively, would, according to the Homan reckoning, 
generally count as the seventh degree reckoned inclusively. The 
recognized names of relationship amongst the Homans extended only 
to second cousins, 1. c, to the sixth, or according to the inclusive mode 
of reckoning the seventh degree Poste’s Gains, B. I. § 58), and it 
seems not unlikely that the range of recognized relationship under 
the Canon Law and of Gotraja-sapindaship under the Hindd law (see 
above, p. 121) was extended by a somewhat analogous process. The 
genealogies preserved by the hereditary purohits readily lent them- 
selves to any desired extension of gentile connexion. As to 'fiho 
variations of the Christian ecclesiastical law, see Zachariae Jus. 
Graeco-Rom. Li. I. Tit. I. § 4. 

(а) See also 2 Str. H. L. 16. 

(б) Manu, VIII. 11. Comp. Mit. on the Adm. of Justice, Ch. 1. 

§ 1 . 
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Personal inquiries made since the judgment in Savitri* 
Idi^s case in several districts of the Bombay presidency seem 
to establish that though a moral claim of every widow to 
support is recognized even in a divided family, a legal right 
is hardly admitted. Widows of separated relatives are to 
be found in the households of many Hindft gentlemen, but it 
would be a wrong assumption that amongst people thus 
closely connected no more is conceded than could bo 
enforced. The presence of these ladies whose lot excites 
pity even in a stranger is, it would seem, to be ascribed to 
a rule of kindness or at most of positive morality, rather 
than to one of compulsive customary law. Similar inquiries 
as to the case of united families led to the conclusion 
that the right of widows of deceased members to main- 
tenance is almost invariably recognized, though as to the 
incidence and apportionment of the burden no exact con- 
sensus of opinion could be obtained. Here the passages of 
NSrada already referred to, seem to be applicable, and to 
make the support of the widow a duty independent of the 
possession or existence of any estate in which the deceased 
husband was a sharer, though where this state of things 
existed he who takes the share is specially liable and the 
share itself may be allotted to the widow whose relatives 
are unwilling to receive her. {a) The expression used by 
Narada is the same in stating the right of widows as in 
stating the right to subsistence of members of a family 
disqualified for inheritance. The Vyavahara May fikha limits 
the text ofNarada(i) to the case of an undivided family, 
but in such a family it docs not make the widow^s right to 
subsistence depend on the possession of ancestral wealth. 
In the passage from Katyayana (c) which Nilakantha quotes 
inwnediately afterwards, the particle ‘‘ tu, ” translated ‘^or, 
includes the sense of ‘^but^^; so that the sense is ^^The 

(a) Smriti Chand. Ch. XI. Sec I. paras. 34, 35, Transi. p. 158, 
159. 

(5) Stokes, H. L. Books, p, 85. 

(c) Stokes, H. L. Books, p. 85. 
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widow receives food and raiment bub (where there is pro- 
perty) may (also) be assigned a share of it for life/^ The 
Sistris have uniformly accepted the rule in this sense so 
far as can be gathered from their omission to set forth the 
possession of ancestral property as essential ; and it is estab- 
lished by authenticated usage as the law of many castes* 
This is shown below. 

That the recognition of the share of a parcener as pri- 
marily liable for his widow^s maintenance does not imply 
that she has no right when there was no property, may be 
gathered from Jagannatha^s comment on Yajnavalkya's text 
providing for- the daughters and the childless wives of dis- 
qualified members of the family, since it is directed that 
daughters must be supported so long as they be not disposed 
of in marriage, it appears that the nuptial (expenses) shall 
be defrayed, and that ( == that is) if no share be received by 
a son ; but if the son do take a share his sister must be 
supported and her nuptials defrayed by him alone as is done 
in common cases by a son whose father is dead/^ (a) The 
Mitakshara cites a passage from Harita. If a woman 
becoming a widow in her youth be headstrong (still) a 
maintenance must in that case be given to her for the 
support of life.^’ The Vivada Chintamani quotes this as 
woman is headstrong, but a maintenance must even 
= still) be given to her/’ (?>) The right to support is not 
contemplated as dependent on property, though should there 
be property it may be satisfied out of it. If the right as 
Vijnanesvara possibly thinks belongs to a widow of a sepa- 
rated parcener, that affords an a fortiori reason for recogniz- 
ing it in the case of a widow of one who has died a member 


(а) Col. Dig. Bk. V. T. 334, Comm. This is in fact a portion of the 
father’s obligations falling on the son subject to his exoneration 
only when the misappropriation of property actually existing trans- 
fers the duty to him who has taken it. See Vyav. May. Ch. IV. 
Sec. V. para. 16. 

(б) Mit. Ch. II. Sec. I. para. 37. 
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of a joint family. While that family subsists and is capable 
she must look to it alone for maintenance. The Vlramit- 
rodaya lays down this rule for widows and daughters in a 
reunited family, (a) The duty of the HindA householder 
therefore seems not to have been exaggerated by Sir T. 
Strange when he described it as co-extensive with his 
family/’ (b) or when he said of tho widow in a united 
family where her Imsband^s property proves deficient the 
duty of providing for her is cast upon his relations.’^ (c) 
TAjnavalkya, like Narada, assigns the protection of a woman 
unconditionally to her father, her husband and her son 
successively, and then on failure of these, let their kinsmen 
protect her.” (J) 

Jagannatha, resting on the fiimiliar text of Mann, declares : 
^^Thc father is bound to sn])port tho family of his son, and 
it is not true that those to the support of whom tho master 
{i. e. the son) is entitled from a certain person (tho father) 
are not (themselves) entitled to maintenance from the same 
person,^’ (e) I’his is said of the family of a student who 
has not then acquired property. Consistently with this 
Colebrooke says, (y) in a case where tho son must have 
died without property, that the father would have been 
liable for the reasonable charges of his daughter-in-law’s 
maintenance, had he refused or neglected to support her.” 
Nothing is said of the father’s having ancestral property. 
Iq a similar case where the father may have had ancestral 
property, but the son distinctly had no separate estate, the 
son’s widow was pronounced entitled to maintenance 
from her father-in-law. In this opinion Colebrooke and 


^{a) Viramit. Trans, p. 219. 

(6) 1 Str. H. L. 67. (c) Op. cit 172. 

(d) Col. Dig. Bk. lY. Ch. I. Sec 1. T. 6. 

(e) Col. Dig. Bk. Y. T. 379, Comm. See also per Sir M. Sausse, 
C. ^.^ 'mEamchandra v. Dadd Ndik, 1 Bom. H. C. R. Ixxxiv. Ap- 
pendix, and Macn. H. L. vol, II. Ch. II. Case B. 

(/) Op. ciU vol. II. 412. 
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Sutherland concur, (a) as Sutherland did in a similar claim 
by the son^s widow against the father’s widow, (b) In 
another case (c) Oolebrooke says that the half-brothers of a 
widow’s deceased husband are bound to maintain her. (d) 
It is not even said that the deceased and his brothers were 
members of a joint family, much less that there was pro- 
perty of the deceased or ancestral property. If there had 
been separate property Oolebrooke must have said that the 
widow was entitled to it, and if the possession of ancestral 
property were essential in his view to the existence of the 
widow^s right, he must have mentioned that too. 

The same remark occurs as to the opinions of the Sastris 
given below at Bk. I. Ch. II. Sec. 1. Q. 17; Sec. 6. A. Q. 27; 
Sec. 7, Q. 10. Ill the first of these cases the family was undi- 
vided, but whether there was ancestral property is not stated. 
It would seem that the deceased son left no property solely his 
own, as there is no reference to it. In the second case the 
family was undivided or was understood to be so by ‘the 
Sastri, but it does not appear that there was ancestral 
property held by the father. In the third case the pre- 
deceased son may or may not have been separated from his 
father. There is no suggestion that he left any property, 
nor is there any limitation of the widow's right to the 
amount of his share. The Sastri evidently regarded the 
property left by the father as having been solely his own, 
but the obligation of maintaining the son's widow as one 
that had been binding on the father and after his death 
passed to the mother along with the means of satisfying it. 
In ancestral property the son's right to a share comes into 


(а) 2 Str. H. L. 233. So in i?fld Sham Ballnbh v. PranhisTi^ 
Gliose, 3 C. S. D. A. E. 33 ; Massi. Ulmidta Choivdrayu v. Musd. 
Pudoo Munee Choiudrayn, 4 ib. 19. 

(б) Op. ciL II. 235, 

(c) Op, cit, II. 297 ; Macn. H. L. vol. II. Ch. II. Case 4. 

{d) So 2 Str. H. L. 12, 1^; Macn. H. L. vol. II. Ch. II. Case 7. 
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existence and dies along with him, (a) so that it could not 
be as annexed to an inheritance in the English sense that 
the father ^s obligation attached to him. The father and son 
having been joint tenants if not tenants by entireties, the 
son could not even charge the common estate according to 
the principle jus accrescendi praefertiir onerihus, except 
under circumstances specially provided for. (6) 

In the case of a disqualified person no ownership generally 
comes into existence at all over the ancestral estate, (c) He 
is entitled merely to maintenance which is accorded to 
him by the texts in the same terms as to wives and 
widows- His right is a charge or an equity to a settle- 
ment on the property when there is property, (d) but 
the duty of maintaining him is not therefore limited to 
what but for his incapacity would have been his share, (e) 
It is on relationship that the right is founded, and the right 
of the widow of a member, herself a member of the family, 
rests equally on relationship, not on property once shared 
by the deceased, though should such a share have passed 
into the hands of any particular member of the family the 
obligation will primarily rest there too. (/) In the cases at 
pp. 83 and 90 of vol. 2 Strangers Hindu Law, the widow 
left destitute by her husband is recognized as having a right 
to maintenance from her brother's widows. Her brother 

(a) Uddrdm Sifdram v. Rdnu Pdnduji, 11 Bom. H. 0. B. at p. 86. 

(b) Mit. Ch. I. Sec. I. paras. 28, 29 ; infra, Bk. I. Ch. II. Sec. 6 B. ; 
Rddhdhdi v. Ndndrdv, I. L R. 3 Bom. 151. 

(c) See Bk. I Ch. VI. Sec. 1. 

(d) K/ietramani Dasi v. Kashinaih Das, 2 Beng. L. R. at p. 62 A. 

C. J. 

(e) Bk. I. Ch. VI. Sec. 1. Q. 5. 

^ (/) In the MS. Collection of Caste Laws gathered by Mr. Borradailo 
there are many instances in which the caste declare that the helpless 
person is entitled to his share on a partition ; and others in which 
it is said that he is entitled to maintenance out of his share, or 
alternatively, his proper share ; but along with this it is stated in 
some instances that his brethren must support him where there 
is no estate. This shows that a mere reference to the property 
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could not have held ancestral property along with her 
husband, or inherited from him, and the obligation arising 
as against a brother only on the incapacity of the hus*- 
band^s family cannot, it would seem, be made absolutely 
dependent as to the latter any more than as against the 
former on any conditions of property taken by inheritance. 

The Smriti Chandriki, true to the principle To him that 
hath shall be given/^ says that even in the case of helpless 
kinsmen the duty of supporting them rests only on those 
who have taken the patrimony of the disqualified member's 
father, (a) For this Devanda Bhatfa cites a passage of 
Katyayana ending: — ^^The kinsmen shall not be compelled 
to give the wealth received by them not being his patrimony.*' 
Here there is nothing about subsistence. The rule given is 
that the person in question shall not obtain property not his 
patrimony. But the passage is not quoted by either the 
Mitfikshara or the Mayuklia, though many other passages 
of Katyayana are quoted by both ; and the reason is obvious. 
The whole of It is given at Ch. V. para. IG of the Day a 
Bhdga; and it is plain that it refers to a case which does not 
now occur, that of a competition between the ofispring of 
persons of different castes. Katvayana says, is not 

heir to the estate except on failure of the kinsmen. 

They shall not be compelled to give him the 'wealth [it] not 
being his patrimony." There is a various reading svapi- 
tryam” (= it being their patrimony) which leaves the result 
unaltered. On the point for which Devanda uses it, the text 

where there is property docs not imply an absence of right where 
there is no property, or none chargeable with the maintenance. 
The questions as to widows wore put with reference to property, but 
still some answers, as in Bk. G sheet 25, state an unqualified duty^^ 
support the widow in the family house, her resort to her pulla even 
being {ih, 32, 49, 55) * necessary only in the absence of relatives of 
her husband. 

(a) Smriti Chan. Ch. V. paras. 23-25. 

♦ 15. Koombars 8, Machee CSudrya 25, Vaghree 80, Kbalpa Ehumbarta 
48. 


82 s 
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Bays nothing. In Mameddla Venhutkrishna y. * Mamedala 
VenTmtratnamah (a) the Sudder Court of Madras set aside 
Dey&nda^s rule in the province where his authority is highest 
by pronouncing in favour of the widow^s right to maintenance 
by her husband^s brothers where there was no proof of their 
possession of paternal estate ; and it cannot be considered as 
of any great weight in Bombay. 

In a case at Allahabad the High Court ruled that a 
daughter-in-law had no right to maintenance from her 
father-in-law when he had sold the ancestral property, (b) 
If the right of the son^s widow to maintenance depends on 
the bare fact of the retention of the ancestral property, this 
decision must be accepted, and a father can get rid of the 
burden properly incumbent on him by merely selling the 
patrimony though he may keep the proceeds, or obtain the 
fruits of his unprincipled conduct in some other form ; but 
this would so obviously be a fraud on the dependants that the 
Hindu law would interfere to prevent its success, (c) The 
case is discussed in Luximan Ramchandra v. Safyahhdmd’^ 
bai, {d) and the authorities there quoted seem conclusive of 
the daughter-in-law right, and by implication of the right 
of every coparcencr^s widow. The passage of the Vira- 
xnitrodaya quoted by the Allahabad Court seems to be the 
one at p. 154 of Mr. Golapchandra^s translation. It says, 
'^By reason (= force) of the text The heir to the estate of 
a person shall liquidate his debts^ — he alone who takes the 
estate is declared liable to discharge the debts.” This is said 
by Mitramisra to illustrate the proposition that if any one 
improperly deprives the grandson of the estate, such person 
shall pay the grandfather's debts, and yet in the absence 
^f all estate the grandson's liability is not disputed, [e) So 

(a) Mad. S. D. A. R. for 1849, p. 5. 

(&) Oangdbdi v. Sitdrdm, I. L. R. 1 All. 170. 

(c) Bk. II. Introd. § 4 F. 

(d) 1. L. E. 2 Bom. at p. 579. 

(e) See Vyav. May. Ch. V. Sec. IV. para. 14w 
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also as to the passage of N&rada and the comment on it 
given at p. 174. Mitramisra indeed takes the command to 
support the widows as specially applicable to those of a 
separated coparcener of a rank lower than the patnl/' and 
says that whoever takes the estate must afford them 
maintenance by reason of succession to the estate.*’ Such 
is the rule^ he says^ when there is an estate to succeed to : he 
who takes the benefit must take the burden. But where 
there is no estate the precept remains unqualified by 
anything which can transfer the obligation from those 
immediately subjected to it, just as in the case of the father^s 
debt. 

Looking then to the constitution of the Hindi family, to 
the restrictions placed on a woman’s activity, to the 
prohibition in a united family against her making a hoard, 
and the maledictions pronounced on those who fail to pro- 
vide for the helpless members of their family, the conclusion 
may be hazarded that Colebrooke and others had suflScient 
grounds for opinions to which the actual practice of the 
people generally conforms in the Bombay presidency. In 
a united family it would seem that in some form mainte- 
nance may be claimed by the widow of a deceased member 
as a right not dependent on property though in a measure 
regulated by it, (a) but on the capacity only of her relatives 
in the order of nearness to her husband. It must be 
admitted however that the decisions in recent times go 
rather to limit the responsibility for maintenance, to the 
property taken by succession to the deceased husband. 
Where the widow had made away w^ith her husband’s pro- 
perty and then sought maintenance from his two brothers 
solely dependent on their profession as schoolmasters, tke 
rejection of the claim (h) might be referred to the principle 
of the repression of fraud in the comprehensive sense given 


(a) See Narhar Singh v. Dirgnath Kuar, I. L, R.'2 All. 407. 
[h) Oane$h v. Yamtmdbdi, Bom. H. C. P. J. 1878, p. 130» 
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to it in the Hindu law, (a) but in other cases (6) it haa been 
said that a widow’s claim extends only to the interest of her 
deceased husband in the undivided property. 

In close connexion with the nght to maintenance, form- 
ing part of it indeed, stands the widow’s right to a residence 
in the family house. That such residence must be afforded 
to her when there is a family dwelling has been uniformly 
held by the Sastris. (c) Should her residence in the family 
dwelling be extremely inconvenient she may be lodged else- 
where, {(1) but the obligation cannot be shaken off by a sale 
of the dwelling, (e) The head of the family is still bound, and 
the property itself { f) unless taken by a circumspect pur- 
chaser without notice of the widow’s right, (y) Her general 
right to sustenance is guarded against fraud in one taking 

(а) Comp Paro Bill v. Giiddadhar Bnnerjoc, 6 C W. R 198. In 
he case of Bdi Lakdiml v. Lakhmidds, 1 Bom. II. C. R. 13, the widow 
had taken a share of her deceased husband’s estate, but when after 
thirty-four years she became destitute the Sastri and the Court pro- 
nounced her step-son and his sons liable for her maintenance. In 
that case there had been no fraud. Comp. Bo H, C. P J. 1878, p. 139. 

(б) See Miilhdvmo v. Gangdbdiy I. L. R. 2 Boin. 639 ; the F B. case, 

7 N. W. P. R. 2G1; Vimlatclii Animal v, Annasamy Sasfnj, 6 M. 

H. C. R 150; Ganya Bai v. Sita Ram, I L. R. 1 All. 170; Narhar 
Singh v. Dirgnath Ktiar, 1. L. R 2 All. 407. Bo. H. C. P J. 1878, p. 131. 

(c) See above p 79; Bk I. Ch 1 Sec. 2, Q. 7. II, 12, 25, 26. See 
Index, Tit Residence; Gaiiri v. Chandramani, I L. R. 1 All. 262; 
BJdkham Das v. Para, I L R 2 All. 141; Mangal Dobi v, Dinanath 
Bose, 4 Beng. L. 11. 73, 0. C. J 

(d) Ibid, 

(e) See infra, Bk. I. Ch. I. Sec. 2, Q. 9 ; Lakshman Rdmchandra v. 
Satijahhdnidbdl, T. L. R. 2 Bom. 491*, 506. 

(/) Mangala, Debt v. Dinanath Bose, 4 Bong L R 73 0. C. J. ; 
SHniati BhagabcUL Dasi v. Kanailal Milter, 8 Beng. L. R. 225 ; Gauri 
V. Chandra niani, I. L. R. 1 Ail. 262 ; Talemand Singh v Rukmina, 

I. L. R. 3 All. 053. 

See Lakshman Ram chandra y Safyahhdmdbdi, 1. L. R. 2 Bom. 
at pp. 514, 518, 519. In Parwati v. Kisansing, Y was a widowed 
daughter-in-law of X. She occupied a house allowed to her as residence 
by X. This was attached in execution of a decree against X by his 
creditor C ; Y then sued X for maintenance and residence in the 
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the family property when there ys such property, but it does 
not constitute an interest in the estate unless it has been 
limited by a decree or a legal transaction. (a) Her own resigna- 
tion of her right cannot be effectual, seeing that as a wife 
she is incapable of contracting (h) except with reference to her 
stridhana, (c) that during her husband^s life her right is a 
mere expectancy, (d) and that afterwards she cannot deal by 
anticipation with her right to subsistence, which is a per- 
sonal relation between her and her husband^s heirs, though 
she may dispose of that to which by allotment in partition 
she has acquired a right ad rem. {e) 

house occupied by her. This was adjudged to her. In the mean- 
time X’s interest in the house had been sold in execution and 
purchased by C, who sought to expel Y. It was declared however 
that X’s ownership was subject to Y’s right of residence, and that C 
could not take possession until Y*s *• life estate fell in.” 

On the remark of the District Judge that debts take precedence 
of maintenance, the judgment observes “ We may assume that this 
is correct,” but found in it no ground for disturbing Y. This if laid 
down without regard to the nature of the debt contracted by X to 
C, would go to make Y’s title to residence a complete life-tenancy of 
the house occupied by her. This puts her right rather higher than 
Snfyahlidmdhdrs case, but the proceedings may have suggested to 
the Court that there had been collusion for the purpose of getting 
rid of the daughter-in-law Y 

(а) Lahslimau Bamchandra v Satyablidmdbdi, supra; Kalpagathachi 
v. Ganapathi Pillai, I. L. R. 3 Mad 184, 191. 

(б) Manu, VIII. 416, says her property becomes her husband’s, 
like a wife’s chattels under the English Common law Her earnings 
are her husband’s : Vyav. May Ch. lY. Sec. X. para. 7, and even the 
presents of friends except in special cases, ih. Col. Dig. Bk. Y. T. 470. 

(c) S. A.. 261 of 1861 ; Nathuhha.i Bhdildl v. Javher Rdiji, I. L. R. 1 
Bom. 121 ; Govindji Khimji v. Laklimidds Nathubhoy^ I. L. R. 4 Bom. 
318 ; Ndhdlchand v Bdi Shivd, I. L. R. 6 Bom. 470 ; Narotam v. Nanka^ 
ib. 473 ; Col Dig Bk Y. T. 475 ; Coleb on Oblig. Bk. II. Ch. III. 54. 

(d) The Judicial Committee declined to affirm the principle that an 
expectant interest can be the subject of a sale under the Hinddlaw. 
Baboo Dooli Chand v. Baboo Brij BhookanLall, decided 4th Feb. 1880. 

(e) See on the woman’s general dependence, below, Sec. 11 ; Y&jn. 
I. 86 ; Yyav. May. Oh. lY. Sec, Y. para. 17. That she is always 
under tutelage see Steele, L. C. 177 ; especially a widow, per Grant, 
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The question remains of how the right to maintenance 
where it exists is to be satisfied. On this point the Mit&k* 
aharfi is silent, which however shows only the fragmentary 
manner in which as a running commentary on particular 
Smriti it deals with the body of the law. In the Vyava- 
h&ra Majftkha (a) it is said that in an undivided family the 
widow obtains food and raiment or else a share so long 
as she lives.” (b) As a condition however she is to be assi- 


J.,in Comulmoney Dossee v. Rammanatli Bysack, 1 Fult. at p. 200, and 
per SetOD, J., ih, 203. As to her general incapacity to contract, 
rada, Pt. I. Ch. III. 27, Ch. IV, 61 ; Vyav. May Ch. II. Sec. I. para. 
10 ; Col. Dig. Bk. I. Ch. I. T. 8 ; Ellis in Madras Mirasi Papers, 198 ; 
that she may like an infant be represented by a next friend, Vyav. 
May. Ch. I. Sec. I. para. 21. That her right as mother or wife is nn- 
transferrible, see Bhyruh Chunder Ghose v. Nubo Chunder Goolio, 6 0. 
W. R. Ill; Ramdbdi v. Ganeeh Dhonddev Joslii, Bom. H. C. P. J. 
1876, p. 188, except perhaps where a specific charge has been decreed ; 
Gangdbdi v. Khrishndji, Bom. H. C. P. J. 1879, p. 2. But the right is 
doubtful even then, see Seith Gobin Dass v. Banchorey 3 N. W. P. 
B. 824; Bai LaJeshmiv. Lakhmidds Gopdldds, 1 Bom. H. 0. R. 13; 
Ramdbdi Y, Trimhak Ganesh, 9 Bom.H. C. R. 283. As to the share given 
on partition see Blmgwandeen Doobey v. Myna Baee, 11 M. I. A. at p. 
614. The contracts which have sometimes been relied on even if con- 
sistent with the relation of husband and wife must in nearly all cases 
fail through the operation of the principles embodied in Secs. 14 and 16 
of the Indian Contract Act IX. of 1872 and the Indian Evidence Act 
I. of 1872, Sec. 111. See Narbaddbdl v. Mahddev Ndrdyan, I. L. R. 
6 Bom. 99, and the references. In England there can be no contract 
between a husband and his wife, Legard v. Johnson, 3 Yes. 352, 858, 
nor can any agreement between them alter her legal capacities as a 
maxried woman, Marshall Y, Rutton, 8 T. R. 545. The same rules 
hold undej* the Hindfi law by which the wife’s dependence, and the 
husband’s dominion and obligations are as strongly recognized as by 
English law, and in a way remarkably analogous to it. See Vyav. 
Hay. Ch. JV. Sec. X. para. 7 ss. ; Ch. V. Sec. IV. para. 20; Ch. XX; 
Col. Dig, Bk. V. T, 470 ; Nathubdi Bhailal v. Javher Rdiji, 1. L. R. 
1 Bom. 121 ; Ramdbdi v. Trimhak Ganesh, 9 Bom. H. C. R. 283 ; S. 
A. 94 of 1873. [As to the English law see now 46 and 46 Vic. C. 76.] 

(а) Ch. IV. Sec. 8. para. 7. 

(б) See Yiramit. Transl. pp. 173, 174. 
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daous in Ber7ic0 to her ** guru that is to her father-in-law 
and other (head of the family supporting her). At his pleasure 
she may receive a share ; otherwise merely food and rai- 
ment/^ The anna vastra/^ translated food and raiment/' 
means a direct supply of necessaries as distinguished from 
a money allowance, (a) Kafcydyana's Smriti (6) on which 
this precept rests contains the further direction as given in 
the VivElda Chint&mani. (c) If he (the husband) leave no 
estate let her remain with his family.'' The same Smriti 
goes so far even as to say that “ what has been promised to 
a woman by her husband as her stridhana is to be deliver- 
ed by his sons provided she remain with the family of her 
husband, but not if she live in the family of her father." (d) 
A various reading in Varadraja (e) supports her right to her 
stridhana in either of the cases supposed but leaves the 
condition as to maintenance untouched. 

The condition of residence and performance of household 
duties may however be dispensed with on proper occasions. 
Thus after providing for a wife's support during her hus- 
band's life by a kind of distraint in cases where food, apparel, 
or habitation is withheld, K^tyfiyana says, (/) She may 

take it also (if refused) from his heir but when 

she has obtained it (i. e. maintenance = food, apparel and 
lodging) she must reside with the family of her husband. 
Yet if afflicted by disease or in danger of her life she may 
go to her own kindred." (g) Apart from this KAtyayana, 
as we have seen, says property promised by her husband as 

(fl) See the ^Astri’s answer in Ichha Lakehmi v. Anandram, 1 Borr* 
B. at p. 130. 

(6) See Vlramit. Transl. 173, 174. 

(c) Transl. p. 261. 

(d) Col. Dig. Bk. V. T. 483. 

(e) Transl. p. 50. 

(/) VivAda Chint. p. 265. 

(g) Col. Dig. Bk. V. T. 481 ; Coleb. in 2 Str. H. L. 401. 
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stridhana — a promise specially sacred (a) — may be withheld 
by the sons if she choose to withdraw to her own family. (6) 
Various readings of the Smritis give a different sense, (c) 
but the ones adopted by Jagannatha were approved by 
Colebrooke, whose opinion, confirming that of the Sastri, is 
given at 2 Strange H. L. 401. The widow, it is said, may 
visit her own relatives but is to reside with those of her 
husband, who must provide her with a suitable allowance. 
The Sastris in the Bombay presidency have always given 
similar opinions, making the widow’s right one to main- 
tenance as a member of the household in the husband^s 
family. (^) The Judicial Committee also say, The Hindd 
wife upon her marriage passes into and becomes a member 
of that family. It is upon that family that as a widow she 
has her claim for maintenance. It is in that family that in 
the strict contemplation of law she ought to reside.^^ (e) 

Consistently with those authorities it was said in Uddrdnv 
V. 8onkdbdi(f) that ^Hhe ordinary duty of a Hindil widow 
is to reside with her husband’s family, who in return are 
charged with the duty of maintaining and protecting her,” (fj) 
but it was in the same case ruled that for a failure in 
kind usage the widow might leave her fatlicr-in-law’s house 
and obtain a separate maintenance. In llaufjo Vindyak v. 
Yamundhdi {h) it was held that although in the discretion 

(a) Viram. Transl. p. 228. 

(b) Col. Dig. Bk. V. T. 483; Vivada Chinb. 263. 

(c) See Varadraja, pp 50, 51. 

(d) Kimla Buhoo v. Munorshmhir, 2 Borr. 746 ; infra, Bk. I. Ch. I. 
Sec. 2, Q. 12, 25 ; Ch. 11. Sec. 1, Q. 6 ; Sec 6 A. Q. 2 ; Sp. Ap. 
5 of 1862; see Rango Vinayak v. Yamundhdi, I. L. R. 3 Bom. at p. 46, 
jpd see 2 Macn. H*. L. Ill, 118 ; 1 Str. H. L 244, 245 ; 2 ih. 272. 

(e) Sri Baghunadha v. Sri Broze Kishore, L. R. 3 I. A. at p. 191. 

(/) 10 Bom. H. C. R. 483. 

(g) “A widow’s nearest guardian, if there be no dower, will main- 
tain her.” Answers of Castes (Brahmans) to Borradaile’s questions, 
Bk. E. p. 13 MS. 

(h) I. L. R. 3 Bom. 44. 
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of the Court a separate maintenance might be awarded to 
a widow quitting her husband^s family, yet this could not 
ordinarily be claimed. ^^All she can strictly demand/* it 
was said, is a suitable subsistence when necessary and 
whatever is required to make such a demand effectual.** 
In the absence of any special cause for her withdrawal a 
separate allowance was refused, (a) In a previous case (h) 
it had been said by Sir Michael Westropp, C. J., ‘^If he 
(the father-in-law) ill-treated her and expelled her from the 
family house the Civil Court would, we think, have been war- 
ranted in awarding to her a residence and a separate main- 
tenance out of the family estate in his hands.’* The mention 
of the condition implies that it was thought essential. 

In a Bengal case, however, that of Cawnath BysarJc v, 
Hurrusoomlar/^e Dossce, (r) it was said by the pundits who 
were consulted that a widow removing from her husbaud*3 
family for other than unchaste purposes does not forfeit her 
right of succession to her husband’s estate. I’his was made 
the foundation of the decision of the Judicial Committee in 
appeal, {d) The Hindu widow in Bengal, it must be borne in 
mind, takes her husband’s share even in an undivided family, (e) 
and there being no text to deprive her of the estate on her 
withdrawing from the family abode she retains it,{/) as does 
even a widow who becomes incontinent, [(j) In the subse- 

(a) Loss of right to maintenance by removal from her father-in- 
law’s is set forth as a customary law by many castes in answer to 
Mr. Borradaile’s inquiries. <SVc Lithog pp. oil, 74,82. 83, 160, (177) 
(211), 194-, 475-0, 498 ; MS. C. 50, 15.5 ; F sheet 36, 40, 44 ; G. Sootar 
Goojar Talabda, Lohar Sootar, Pardcsi Sootar, Lobar Surat i ; Sh. 16, 
25, 49, 55 ; Koombar 8, Mochi 20, Khalpa Kliirabatta 48. The only 
case to the contrary is one in Bk. F, Broach Brahmans. 

(5) SavitMiii v Lffximibdi, 1 L. H. 2 Bom. at p. 590. 

(c) 2 Mori. Dig 198. 

id) See 12 Beng. L R. at p 242. 243. 

(e) D&yabh&ga, Ch. XT. Sec. 1, para. 46. 

(/) See Virara Transl p 236. 

(y) Vlram. Transl. 253, See Moniram Kolita v. Kerry Koliiany, 
L. R. 7 L A. 115. 

38h 



258 


LAW OF INHEBITANOE. 


[book I. 


qaentCBseofJadumani Daaiv. Kheira Mohun SMI, (a) Sir L. 
Peel said that the right of a widow to mainteDance was a 
charge on the late husband^s property in the hands of the heir. 
As the property did not descend to the widow the case must 
have been one under the law of the Mitakshara, not of the 
DS,yabhaga. The learned Chief Justice however applies the 
former decision to the new case under a different law, and 
gives it an extension beyond the matter to which the earlier 
decision applied, which certainly could not have been expect- 
ed by the pundits whose opinions formed the ultimate basis 
of the judgment. ‘‘ The freedom of choice ( of residence)/^ 
his Lordship observes, had respect to causes as applicable 
to a widow not an heiress as to one who inbonted.^' There* 
are certainly texts,^^ he continues, which speak of the right 
of the relatives of the husband to have the widow resident 
under their roof,^^ but these he thinks may bo controlled by 
reference to the needs of modern society, and as a forfeiture 
of maintenance is not prescribed as a penalty for withdrawal, 
the widow is equally entitled to it whether she resides at her 
father’s house or with her deceased husband’s family. 

It does not seem to have occurred to the learned Judge 
that the right to receive maintenance is very different from 
a vested estate in property, and therefore what is said as to 
maintenance cannot be extended to the case of a widow’s 
estate by succession,” (6) and that the converse is equally true. 
The widow does not forfeit her right by withdrawing from 
her husband’s family, but then the right itself is a right to 
be supported there not elsewhere. Its enjoyment is lost 
simply because that enjoyment is essentially local. It is only 
when the husband’s family are unable or unwilling to maintain 
the Tyidow that her right to a separate allotment of property 
•^ses. (c) Strictly it is only in the patni or principal wife 

(а) Vyav. Darp. 384. 

(б) Judicial Committee in Moniram Kolita v. Kerry Kolitan/y, L. R, 

7 I. A at p. 151 

(c) Vyav. May. Ch. IV. Sec. VIII. p. 7 ; Smyiti Chand. Ch. XL 
Sec. 1. p. 33, 46 ; Vivfi»da Chint. 265. 
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that this latter right can become vested. She is answerable for 
sacrifices to her husband^s manes, and ought to have the 
means of performing them when she cannot share in the 
united family sacrifices; the wife of inferior class is not a 
subject of the duty or the right, (a) It is not in any case 
strictly a charge on the estate constituting a property. The 
widow^s maintenance is a personal right (b) to be made 
good by the heir taking the property, (r) but the correspond- 
ing duty does not necessarily and in all cases adhere 
to the property itself, {d) It is not a right which can be 
assigned or attached. ( e) The father’s debts take preced- 
ence of the mother^s subsistence, and even these are not a 
charge in such a sense as to prevent the sons giving a clear 
title to a purchaser, (f ) Although therefore the mainten- 
ence of a widow of a coparcener is in a sense a charge on 
the estate, it does seem to be one necessarily attended 
with the incidents of ordinary property until at least a 
special lion has been created by agreement or by judgment 
of a Court, In Baijvn Doohey v. Brij Bhookan Lall 
Awasti (h) the phrase charge upon inheritance seems to 
be used in the sense of a liability passing with the estate to 

(a) See Smriti Chand, Ch. XI Sec. I. paras. 9, 10, 12, 15, 21, 35. 
(5) Bhy'tmb Chunder Ghoec v. N^ibo Clmnder Gooho, 5 C. W. R. Ill ; 
Musst. Duloon Koonwur v. Svngum Singh, 7 C. W. R. 311. 

(c) What the Roman law called a modus 

{d) Lukshmanv. Sarasvafihdi, 12 B. H C. R. 69; Adheranee Narain 
Coomary v. Shona Malee, I. L. R. 1 Cal. 365 ; Johurra Bibee v. Sree- 
gopal Misser, ib. 470. See Laksliman v Satyahhdmdbdi, I L. R. 2 
Bom. 494. 

(e) Bhyrub Chunder v. Nubo Chnnder, 5 C. W R. Ill ; Musst. 
Duloon Koonwur v. Sungim Singh, 7 C W. R. 311 ; Ramabdi v. 
Ganesh, Bom. H. 0. P. J 1876, p 188 

(/) LuksJman Ramchandra v Satyabhdmdbdi, I. L R. 2 Bom. at 
p- 505 ; Jamiyatrdm v. Parbhudds, 9 B H. C R. 116 ; Lakahman 
Rdmchandra v. Saraavatihdi, 12 B H. C. R. 69 ; Ndtchiarammdl v. 
Gopala Krishna, I. L. R. 2 Mad. 126. 

(g) Ramchandra v. Sdvitribdi, 4 Bom. H. C. R. 73, A. C. J. 

{h) L. R. 2 I, A. at p. 279. 
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successors : the claim in that case was realized against the per- 
sonal interest of the holder of the estate, herself a widow. 
la Ndrdf/anrdo v, Ramdhdi (a) the Judicial Committee recog- 
nizes that an obligation to make allowance for the 

support of the widows analogous to the maintenance to 
which widows by Hindu law are entitled/^ does not ‘^create 
a right which [is] a specific charge on the inheritance/^ 
The assumption therefore that the right to maintenance is an 
estate like that taken by a widow on succession seems to be 
unwarranted, and thus the ground originally taken for giving 
to the minor right the absoluteness of the other fails, {h) 

But however questionable tho origin of the doctrine we 
are considering, it has becm so fn^quently acted on that it 
must now probably be considered as finally established, (c) 
The duty of residence with the family of the deceased hus- 
band has been reduced to a mere mornl obligation, {d) In 
the case of Pirtlioe Singh v. Ranee Rajicoocr, (c) an appeal 
from the High Court at Allahabad, the widow was entitled 
under her husband's will to maintenance and provision for 
charities. There was no direction as to residence. The 
Judicial Committee finding tliisj relied on the general prin- 
ciple laid down by Sir L. Peel in Jadiunani^s case, (/) and 

{a) L R.GI.A.atp 118. Comp. case, IMaj’sh. 200. 

(b) The husband’s obligation under the English law to settle lands 

on his wife is not forfeited even by elo{)ement and adultery. It is a 
legal right vested in her and is not divested though dower is barred 
by similar misconduct: Sidnnjt^ P. Wins. 268; and the 

wife keeping apart from her husband cannot claim a separate main- 
tenance: Manhy v. Scott, 2 S. L. C. 375; Marshall v. Rutfon, 8 T. R. 
645, 547. 

(c) See Snbsoondarre Jlossee v. Ktsto Kisorc Neogby, 2 Tay. and Bell, 
J90 ; Shurno Moyee Dassee, v. Gojial hall Dass ; 1 Marshall, 497 ; Visa- 
latchi Ammal v. Annasamy Sdstri, 6 M. H. C. R 150. 

id) Koodee Monee Dabea v. Tarracliand Chuckerhutty, 2 C. W. R. 134; 
Ahollya Bhai Behia v Luckhee Monee Dehia, 6 C. W. R. 37 ; Qanga 
Bai V. Sita Ram, I. L. R. 1 All. 170, 174. 

(e) 12 Beng. L B. p. 238. 

(/) V. Darp. 384. 
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declared the right of the widow to an allowance not impair- 
ed by her withdrawal from the family of her husband. 
The case of Ndrdyanr/io v. Itamabdi (a) from Bombay was 
very similar to that of Pirihpe Singh, and there being no 
condition as to residence in the will, the Judicial Committee 
held that the widow ^'was to be left in this respect in the 
ordinary position of a Hindu widow, in which case separation 
from the ancestral house would not generally disentitle her 
to maintenance/^ The law thus laid down was followed in 
Kasturbai v. SInvaJiram (b) and it must now be taken that 
when the members of a deceased husband^s family have family 
property it lies not on the widow claiming separate mainte- 
nance to show that her withdrawal was necessary or proper, 
but on them to show that it was improper or else ^^that the 
family property is so small as not reasonably to admit of an 
allotment to her of a separate maintenance/^ (c) 

The different incidence of the burden of proof thua 
established will not probably produce much variance in 
practice. Under the British rule, a widow could make 
herself so disagreeable that the members of the husband^a 
family would bo glad to part with her on any reasonable 
terms, and mere disagreement has in some instances been 
thought by the Sastris a sufficient ground for approving a 
separate maintenance. 

The right to maintenance is by the common law one 

accruing from time to time according to the wants and 
exigencies of the widow. {d) The limitation to a suit for 
a declaration of the right is now 12 years under Act XV, of 
1 877, Sched. II. ^rt. 129, so that decisions under the preceding 
Acts limiting the claim to 12 years from the husband^s death 

(а) L. R. 6. I. A 114. 

(б) I. L. R. 3 Bom. 372. 

(c) See Rdmchandra v. Sagundbdi, I. L. R. 4 Bom. 261. 

(d) Ndrdyanrdo v. Bamdhdi, L. R. 6 I. A. at p. 118 ; S. C. I. L. S 
Bom. 415 It cannot be attached : Ramabai v. Ganesh, 6o. H. C. P. J. 
1876, p. 188. 
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are no longer applicable, (a) Bat though limitation arises on 
a time to be counted from the application and refusal, the 
right is not to be referred to that demand as its origin so as 
to prevent the award of arrears in a proper case. (6) A 
decree fixes the payments awarded as a charge on the 
estate, (c) and though future sums to become due are still 
inalienable (d) the amount decreed for arrears may be 
attached by the widow^s judgment creditors, (e) 

Maintenance may be awarded for the future, subject if 
necessary to a variation on a change of circumstances, (f) 
The award or refusal of arrears rests in the discretion of the 
Court, (gf) These decisions are obviously inconsistent with the 
sum payable for maintenance being a charge on the property 
in the strict sense of a real right in it. A wife’s right to mainte- 
nance has been attributed to a kind of identity with her 
husband in proprietary right, but then her right is quite 
subordinate. (A) She cannot deal with it nor can she 

(а) Ih, 

(б) Jivi V. Rdmjl Vdlji, 1. L. R. 3 Bom. 207. 

(c') Bam Kallee Koer v. The Covrt of Wards, 18 C W. R. 473 ; Koom^ 
aree Debia v. Roy Liichmeeput Singh, 23 C. W R. 33 ; Gangdbdi r. 
Krishnaji Ddddji, Bom. H. C. P. J for 1879, p. 2. 

{d) This is recognized generally by the customary law of castes, as 
in Borradaile, 0. Rules, MS. G. Sheet 32. 

(e) Musst, Duloon Koonwur v. Sangum Singh, 7 C. W. R. 311; and 
see Kasheeshuree Debia v. Greesh Chunder Lahoree, 6 C. W. R 64 M. 
R. ; and Hoymobutty Debia Chowdhrain v. Koroona MoyeeDebai, 8 C. 
W. R. 40 C. R. 

(/) Earn Kullee Koer Y . The Court of Wards, 18 C. W. R. 473; 
Nubo Gopal Boy v. Sreemufty Amrit Moyee Dossee, 24 C W. R 428 ; 
Narhaddbdi v. Mahddev Ndrdyan, I. L. R. 5 Bom . 99. The successor of 
a zamind6r it was said might readjust the terms of the grant made for 
maintenance to his predecessor’s mother : Bhdvanamma v. Bdmasdmi, 
L L. R. 4 Mad 193. 

(^) See Jadumani Dossee's case, supra ; Raja Pirthee Sing v. Ranes 
Baj Kooer, 12 Beng L. R at p. 248 ; Ndrdyanrdo v. Bamdbdi, I. L. R. 

3 Bom. 415 ; S. C. L. R. 6 1. A. 114 ; Venkopadhydya v. Kdvan Hengasu, 

2 Mad. H. C. R. 86. As to the amount to be awarded see Sreemutty 
Nittoiissoree Bosses v. Jogend/ronath Mullick, L. R. 5 I. A. 55. 

(A) Jamna v. Machul Sahu, 1. L. R- 2 All. 315. 
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eflTectively release her husband and his heirs from her right 
to subsistence (a) by a document executed in the husband^s 
life, though the amount of her subsistence may thus be 
defined in case of a disagreement in the family. 

The maintenance of parents (h) and of children in a 
united family is provided for by the law which determines 
their several interests. This is discussed under the head 
of Partition. Apart from property or after a partition 
the parents are always entitled to subsistence from their 
sons, (r) The adult son is not usually entitled to support 
by his father, (^/) but in extreme indigence the right arises 
in favour of one who is incapable of maintaining himself, (e) 
These rights cannot however be considered as charges on 
the property held by those subject to them, though the 
extent of the corresponding obligation depends very much 
on the means by which it can be satisfied. Illegitimate 
children not taking a share of the estate are entitled to 
maintenance (/) but not in general as a charge on the 
property, though the father of a Sudra may allot a share to 
him, (g) and in the higher castes may make a grant, (h) 

In families in which a rule of primogeniture prevails, that 
is generally in families holding estates granted for the sup- 
port of some public service of importance, the younger 
members are entitled to a provision by way of appanage in 

(а) hakaliman Rdmchandra v Satyahhdmdbdi, I. L. R 2 Bom. 494, 
503 ; Narbaddbdi v Mahddcv Ndrdyan, I. L. R. 5 Bom. 99. 

(б) A son must always support his parents, his mother even though 
she be an outcaste. Baudh. Tr. 230 ; Gaut. Tr. p. 279. 

(c) See Manu quoted Col. Dig. Bk. Y. Oh. VI. T. 379, Comm. 

(d) Frenichand Tepara v. Hoolaschand Pepara, 12 0. W. R 494. 

(e) Col. Dig. Bk. V. Ch I. T 23; Smriti Chand. Ch. il. See. 
para, 31 ss. ; Steele, L. C. 40, 178 

(/) Rdhi V. Govindf I. L. R. 1 Bom. 97 ; Sri Gajapathi Radhik v. 
Sri Gajapathi Nilamani, 13 M. I. A. at p. 506 

(g) Coleb. in 2 Str. H. L. 68. See below, Bk. I. Ch. VI. Sec. 2, Q. 
2, Rem. 

(h) Raja Parichat v. Zalim Singh, L. R. 4 1. A. 159. 
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the shape either of an assignment of the revenue of particular 
villages or lands, or else of an income out of the general 
revenue of the impartible estate, (a) It often happens that 
a family which has an estate of this kind has also property 
apart from its watan or estate appropriated to public pur- 
poses. When that is the case there may be a partition 
if there is not a family usage to the contrary, in which the 

service lands’^ are taken into account along with the other 
property in the aggregate for partition. They are assigned 
to one of the sharers, and if impartible may make that share 
larger than the others. The lands however though subject 
to provide for a public service may still be partible within the 
family, and this is a very common case. When the partible 
estate is insignificant, the holder of the impartible estate is 
subject to claims for maintenance of the junior branches 
of the family so far as he can support them. No precise 
limit has as yet been set to the degree of family connexion 
on which the right and obligation depend, (h) An allotment 
of land or revenue seems to continue to lineal descendants 
in the branch, and on their extinction to revert, (c) But 
sometimes it is absolute, (d) 

When a share is unsuccessfully sued for by a widow or a 
member of a junior branch of a family it is the practice of 
the Courts to award maintenance if the right to it is estab- 
lished in the course of the trial, (e) 

(а) Steele, L. C. 229 ; S/iidhojlrdv v. Naikojirdv, 10 B. H. C R. 
228; Nareinh Khandn-av v. Yddaoj’dv, Bom.H C P. J. 1882, p. 345; 
Ohowdhry Hureehur Per shad Boss v. Gocoolanuiid Doss, 17 C. W. R. 
129, C. K ; comp Imperial Gazetteer of India, Art. Rajputdnd, vol. 
VII. p. 520. 

(б) See Sleeman, Journey through Oude, vol I. p. 169, 173; above, 
p. 242; and Sdvitriavd v Anandrao, 12 Bo. H. C R 224. 

{c) Raja Woodoyaditto Deb v. Mukoond Narain, 22 C. W R 225. 

(d) Salur Zaminddr v. Pedda Paki/r Baju, I L. R. 4 Mad. 371. 

(e) Rakhmdbdi v. Rdihdbdi, 6 Bom. H. 0. R. 193 A. C J. ; Rdzdbdi 
v. Sadu Bhavdni, 8 Bom. H. C. R 99 A. C. J. ; Shidhojirdv v. I^diko* 
jirdv, 10 Bom. H. C. R. 228, 234. 
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An allowance for maintenance fixed by a decree is 
ordinarily liable to be varied if the party ordered to pay it 
shows that there are circumstances which render it equitable 
to vary the amount, and no Court, it was said, 
would pass a decree fixing a grant of maintenance in 
perpetuity/' (a) 

§ 11.— ON STPJDHANA OR WOMAN'S PROPERTY. 

The simple etymology of the word ^ Stridhana,' ^ woman's 
property,' affords little or no guidance towards deter- 
mining its exact comprehension. The principal divergencies 
of view indeed amongst the native commentators may per- 
haps be ascribed to their efforts to get more out of the term 
than it really contains, to find a sufficient and decisive 
direction in that which in itself is essentially ambiguous. (//) 

The expression ^ Stridhana' may obviously connote: — 

(1) A limitation of woman's proprietary competence to 
certain kinds of things amongst those regarded as generally 
admitting of ownership. 

(2) Special limitations or exten«tions of the rights and 
competencies of the woman, as compared with the man, in 
transactions concerning things her ownership of which is 
recognized. 


(a) Narsinli Khanderdv v Yddavrdv, Bom. H. C. P. J. 1882, p 345. 

(b) The principles of interpretation professedly followed by the 
Hindti lawyers are closely connected with their philosophical sys- 
tems. <S<3ethe Introduction, above, pp 11, 14; Coleb. Essays, Yol 11. 
page 239. In practice, “ the interpretations of Indian commentators, 
even if traditional, are chiefly grammatical and etymological, explain- 
ing every verse, every line, every word by itself, without inquiring 
if the results so obtained harmonised with those derived from oth*.rf“ 
quarters.'* Roth, quoted 2 Muir’s Sanscrit Texts, 169 Note, 200, 
though an isolated construction of the texts is condemned, ibid,^ 
page 177. Though the hairsplitting habits of the Commentators are 
very puzzling to a European, and they constantly appeal to standards 
which he cannot accept, their conclusions are generally wrought out 
with rigorous logic from the data assumed by them. Many of their 

84 b 
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(3) A special course of devolution, on a woman's death, 
of the property owned by her while living. 

Thus we have — (1) the ordinary enumerations of the six 
or more kinds of Strldhana ; (2) the woman's unlimited right 
to deal with Saudayakam, coupled with the restrictions im- 
posed by some lawyers on her dealings with immoveable 
property ; and (3) the rule, referred to by Ellis, (a) that 

sons shall succeed to the father, and daughters to the mo- 
ther/^ Jimfltavahana (h) defines Strldhana as that which a 
woman may alien or use independently of her husband, (c) 
VijnS.nesvara defines it as property which a woman may 
have acquired by any of tho ordinary modes. What 
property she is capable of owning, if there be any discrimina- 
tion between this and the property of males, is not a point 
embraced within cither definition, though if any difference 
exists, the definition ought apparently rather to have rested 
on this than on the particular rules which could apply only 
when the character of the property had boon first establish- 
ed. Nilakantha, in iho Vyavahara Mayilkha, {d) does attempt 
to define Strldhana by an enumeration of its several constitu- 

rules of construction are identical with those of the English law. 
Thus the more general, it is said, yields to the more particular, and 
the determination of which is the more general and which the more 
particular in any case is to be made by an a] )pli cation of trained 
experience. See Vijhanesvara in Macn. H. L p. 188. Instances of an 
expression, taken by some literally and by others as a ‘ dikpradarsana,’ 
or indication of a principle, are discussed in this volume. For tho 
use of ‘ Ganas,' suggestions of class, see BurneH’s Introduction to 
Varadr&ja’s Yyavahara-Nirnaya, p xiii. Tho Vedic Commentator 
Vallabha propounds the perfectly correct principle : A vedic text 
cannot be interpreted by itself : its context must be considered and 
the interpretation must harmonize with other texts of the Veda 
-Dtttring on the same subject.’’ See the Mimfi/usadarsana, p. 371. 

(a) 2Str. H. L. 405; see Coleb. Dig. Bk. V Ch. IX. Sec. 1, T. 
461; and N&rada, VivAdapada, Ch. XIII. 7, 2, Transl. p. 94. 

(5) DAyabhAga, Ch. IV. Sec. 1, p. 18 ; Stokes, H. L. B. 240. 

(c) Coleb. Dig. Bk. V. T. 470. 

(d) Ch. IV. Sec. 10; Stokes, H. L. B. 98. 
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ents ; but accepting the word ^ other, ^ (a) in a text of T&jna- 
valkya, as allowing an indefinite extension of the objects of 
woman’s ownership ; he is led to divide Stridhana into two 
classes, according to its devolution, either as prescribed by 
texts bearing on particular elements of it, or under a resi- 
dual rule, which he (b) draws from another passage of TAjna- 
valkya, and which brings the inheritance to all other kinds 
of Stridhana under the rules applicable to a male’s estate. 

The notion set forth by Apastamba, (c) as held by some, 
is that, though the wife, being identified with her husband in 
the fruits of piety, and the acquisition of wealth, might 
during his absence expend the common funds without being 
guilty of theft, yet in a partition, her share comprises only 
her ornaments and the wealth given to her by her relations. 
From this to the liberal rule of Yajfiavalkya, as construed by 
the Mitakshara, it is possible to trace in the Smritis some- 
thing like a gradual development of the recognized capacity 
of women for property, which may have corresponded in a 
measure to the successive generations in which the texts 
were framed, but which at any rate indicates by its progressive 
reception and influence a growing predominance of personal 
regard towards wives and daughters over the harsher 
regulations of the earlier Brahma nical law. BaudhS-yana 
indeed (ti) provides only for the succession, in the case of 
woman’s property, of daughters to their mother’s ornaments, 
consistently with his rule that women are excluded generally 
from inheritance. In Vasishtha, (e) daughters are admitted to 
divide the nuptial presents of their mother. Manu enumer- 
ates (/) [1] gifts at the bridal altar, [2] in the bridal pro- 


(а) “ Adhivedanika Adyam” =“ a gift on supersession aud so on,’ 
YAjn. II. 143, Stenzler. 

(б) See para. 26 ; Stokes, H. L. B. 106. 

(c) See Frasna II. Patala. 6, Kan. 14, SI. 9 in the Appx. 
id) Praina II. Kan. II. 27. 

(e) Ch. XVII. 24. 

(/) Ch. IX. SI. 194. 
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cession, [3] as a token of affection, or [4] from a father, [5] 
mother, or [6] brother, and to these Vishnu adds gifts by 
sons, the present on supersession, the wife^s fee, and the gift 
subsequent. The gift subsequent [by parents and relatives] 
may be considered as included in Manuks ^prltidatta^ or gift 
as a token of affection, (a) and then the real additions are the 
son^s gift, the fee (sulka), and the gift on supersession 
through the husband^s marrying another wife {Adlilveda’- 
nika). Narada, who presents some indications, according to 
Dr. Jolly, of modern influences, merely repeats the rule of 
Manu, (6) with a substitution of a gift from the husband in 
place of the ‘^gift as a token of affcction,^^ which might be 
taken more extensively, (c) Devala goes much further. He 
says that a gift to a woman for her maintenance, her fee 
(sulka), and her gains (Idbha) shall be her separate property 
or Strldhaua. (J) The Viramitrodaya limits the labha to 

gains received in honour of Gaind and other deities,^^ but 
this restriction seems to be arbitrary, (c) 

Lastly, comes the passage of Yujiiavalkya (II., 144) 
quoted by Mitramisra in the Viramitrodaya. As quoted 
by Jagannatha and by Jimutavahana, (f) the passage seems 
not to have the word ^ Adyam,^ on which Vijilancsvara in a 
great measure builds his construction. ((/) This is in 
itself vague, since the words and the rest^^ or the like^^ 


(a) See Coleb. Dig. Bk V Cb. IX. T. 465, 468, Comm. 

(d) See Narada, Vi\adapada, Part 11. Cli XIIT. 8, Transl p. 95. 

(c) See Mit. Chap. II. See. 11, p. 5; Stokes, H L. B. 459; Coleb. 
Dig. Bk V. Chap. IX. T. 462, Comm 

(d) See the Viramitrodaya on Stridhana, and Coleb. Dig. Bk. V. 
hap. IX T. 478. 

(e) See the Smriti ChaiidrikA, Chap. IX. See. 2, p 15, 

(/) See also Coleb Dig. Bk. V. Chap. IX. T. 463 ; D&yabh&ga, 
Chap. IV. Sec. 1, para. 13 ; Stokes, H. L. B. 239; Mit. Chap. II. Sec. 
11, para. 2, note; Stokes, H. L. B. 458 ; Smriti ChandrikA, Chap. IX, 
Sec. 1, para. 3, note (2). 

{g) Stenzler, YAjn. 143, translates this *^und dhnlichea,** 
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may be translated by reference to the preceding ennme* 
ration so as to extend only to property acquired in a way 
similar to those specified, (a) The Smriti Chandriki 
adopts the reading Adyam,^^ {h) yet in the section 
on Stridbana makes no mention of property inherited 
by women, whence the translator of that work (c) and the 
High Court of Madras have concluded that inherited pro- 
perty is not Stridhana. Yet a widow according to the same 
authority takes the property of her deceased husband in a 
divided family, (t/) and a daughter on failure of the widow 
succeeds as a daijddi or sharer of the inheritance, (e) 
The Mitakshara, an earlier work, but under the influence of 
more advanced views, or as an easier solution of the questions 
arising on Yajuavalkya^s text, takes ^^Adyam^^ as meaning 
^^any other separate acquisition,^^ and indicates, by enumerat- 
ing ^^inheritance, purchase, partition, seizure, or finding,^^(/) 


(a) See the Mddhaviya, p. 41 
(i) Chap. IX. Sec. 1, para. 3 
(c) Translation, p. 110, note (1). 

{d) Smriti Cliundrika, Chap XI. Sec. 1, para. 24. 

(e) Ibid Sec. 2, p. 9 ; Sec. 4, p. 19. 

(/) Mit Chap II Sec. 11, para. 2 ; Stokes, H L B 45S By &di 
(= and the rest) Vijuanesrara must have known that the passage 
quoted by him from Yajuavalkya would remind his readers of the 
instances of female inheritance which he had already given {see 
Stokes, H. L. B. pp 383, 427, 410, 441, 44G) He could not but have 
excepted these expressly had he intended to except them He found 
a varying enumeration of the constituents of Stridhana in Smritis, 
all of which had a sacred authorit}", and adopted a generalization 
that embraced them all. This was an application of the received 
principle that where different objects are named as of a particular 
class by different Smritis, all are to be iocludcd' in it in order to* 
preserve consistency [ekavdkyaid). Inheritance he specifies, and 
names it first ; the comprehensive final term shows that it is not 
used in any restricted sense. Such words as ddi are constantly used 
in the Smpitis which were learned by heart to suggest a statement 
or a class by a single term. VijnAne^vara, commenting on Y&jna* 
valkya’s smfiti, interprets the other smritis by means of that, and 
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that a woman may acquire property in precisely the same 
ways as a man. (a) As to inheritance from her husband^ 
Vijhanesvara supports the complete right of the widow by 
reference to Brihaspati^s text, in her favour, (b) without the 
exception contained in another passage of the same Smriti, 
excluding her from succession to Nibandha or fixed proper- 
ty. (c) The daughter too inherits from her father, and thus 
inheriting becomes complete owner, as when she takes her 
one-fourth share in a partition. ( cZ) Sec Bk. I. Ch. II. Sec. 7. 

Whether Vijnanesvara has not given to the text of Yajna- 
valkya a comprehension going much beyond the intention of 
its writer may reasonably be doubted. If we look back 
to the state of Brahraaiiical feeling as tlie expression of 
which the principal Smritis were composed, wo find the 
position of women regarded as essentially dependent. Those 
who on account of their weakness had a claim to be protect- 
ed and maintained by their male relatives in their family of 
marriage (c) or of birth (/) were not likely to excite the com- 
miseration out of which might spring the moral and event- 
ually the legal recognition of their right to take the estate 

of Gautama’s, which also (Ch. XXYIII, 24) gives but a single 
general rule for the descent of Stiidhana and a single exception 
in the case of the sulka or fee. Other lawyers take other texts, 
as Manu IX, 192-4, 198, as the leading authority, and construe 
Y&jhavalkya and Gautama by them, but without any precise general 
agreement as to details. 

(a) Ibid. Chap. I. Sec. 1, para. 8; Stokes, H. L. B. 366. 

ib) Mit. Chap. II. Sec. 1, paras. 6, 30, 31, 39; Stokes, H. L. B. 
428-439. 

(c) See Smriti Chandrikd, Chap. XI. Sec 1 para. 23 ; Mit. Chap. II. 
Sec, 2. para. 1 ; Stokes, H. L. B 440. This incapacity seems to be still 

-^recognized in the Sialkot district of the Panjab. See Panj. Cust. Law, 

n. 210. 

(d) Ibid. Chap. I. Sec. 1, paras. 3, 8 ; Stokes, H. L. B. 365, 366 ; Sec. 7^ 
para. 14 ; Stokes, H. L. B. 401. 

(e) See YyAsa quoted Yaradr&ja, p. 39, and the Comment, p. 42 ; 
Yiy4da Chint&mani, p. 261, 262; above, p. 245 ss. 

(/) See N&rada, Pt. II. Ch. XIH. SI. 28 ; above, p. 246. 
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dedicated equally to the celebration of sacrifices {a) to the 
dead as to the support of the living members of the family. 
Such a recognition was wholly opposed to the earlier ideas 
as to the ownership of land. Tajnavalkya himself regarded 
the inheritance as absolutely impartible and inalienable. 
XJsanas says that such property is indivisible among kins- 
men even to the thousandth degree/^ and Prajapati is to the 
same efiect. (&) Under such a law there would be no immove- 
able property for the widow or the daughter to take on 
the decease of the husband or father, and Brihaspati says (c) 
distinctly that a widow shall take her husband’s wealth 
with the exception of fixed property as, even if virtuous, 
and though partition has been made, a woman is not fit to 
enjoy fixed proper ty.^^ In this latter passage partition of the 
immoveable inheritance is as elsewhere in the same Smriti 
recognized, but the older note of exclusion of females as 
owners is still retained. Katyayana, fully recognizing par- 
tition, yet declares that immoveable property is not to be 
given to a woman ; {<!) and Vyasa says that the husband 
even is not to make her a present of more than a limited 
amount, apparently out of the moveable wealth, (e) So 
jealous was the Brahmanical law of any impairment of the 
family estate. The wife being, along with the son and 
the slave, in this ancient constitution of Hindu Society, 
^^Nirdhana^’ or without capacity for property, (/) and her 


(а) Manu IX 142 ,• Coleb Dig. Bk. Y. T. 413, 484, Comm. ; and 
compare Coulanges La Cite Antique, Bk. II. Ch. VII. 

(б) Smriti, Ch. 1. c., p. 4k 46 

(c) Ibid. Ch. XI. Sec. 1, para. 23. 

(d) Vyav. May. Ch. lY. Sec. 10, para 5; Stokes, H. L. B. 99. 

(e) Yyav, May. loc. cit. ; DayabhAga, Ch. lY. Sec 1, para. 10; 
Stokes, H. L. B. 238. Compare Coulanges, La. Cit^, Bk.Il. Ch. YI. 

(/) iSee Manu and NArada as quoted below. The Smriti Chandrikft 
tries to explain away “ Nirdhana” as incompetent for transactions, 
not as incapable of holding property. See Transl. Ch IX. In China 
all property owned or inherited by a wife passes to the husband in 
consequence of the potestas with which he is invested, as under the 
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competence in that respect having been extended by steps, 
which seem to have been always jealously vvratched and re* 
stricted, the rather sudden and indefinite expansion, which 
the Mitakshara supposes Tajnavalkya to have given to it 
seems opposed to all probability. Apart from Vijnanesvara^s 
authority we should rather construe the words and the 
rest^^ by reference to the context, and explain them as 
meaning other kinds sanctioned by express scripture 
or by custom that may be referred to it/’ That Vijnane- 
svara himself accepted the text in its widest signification 
cannot reasonably be doubted, (a) 

It is this construction wliich underlies his whole subse- 
quent treatment of Hie of inheritance. This is tho 

construction which the Viraiuitrodaya (?>) adopts and which 
JlmAtavahana understands while he combats it. (c) 

earlier Roman Law Sre Journ. of N China Br. of the R A. Society, 
Part XIII. p 1 12 'Women were regarded by the Teutonic laws as ne- 
cessarily dependent, and tho traces of this order of ideas still remain 
in the English law. The proper guardian was the husband, father, 
brother, or son, the nearest agnate or the King’s Court. Lab. op. 
cit. 394. So under the early Roman Law. See Mommsen, Hist, of 
Rome,vol. I. 

(a) A conclusive confirmation of this being tho sense of the 
Mitakshara may be drawn from an cxce])ti()iuil case Inheritance 
is by Vijhanesvara named as first amongst the sources of owner.ship 
{see Mit. Ch. I. Sec. I para. 12). There is a passage of Baudhayana 
which says, “ the uterine brothers take the pro])erty of a deceased 
damsel.” Here is a special rule of inheritance to Stridhana in the 
particular case. Vijhanesvara, amongst the rules on Stridhana, says 
that under it the brothers take the property “inherited by her.” 
Thus the inheritance constitutes Stridhana, and the heirs of the woman, 
not heirs of the former owner, take it on her decease. 

Similarly in the VyavahAra Mayhkha, Ch. IV Sec. 10, para. 26, 
property taken by inheritance is distinctly ranked as Stridhana by 
the distinction drawn between it and Stridhana of the less important 
specified kinds to which special texts apply. 

(&) Section 1, p. 4 ff, below. 

(c) D&yabh&ga, Ch. IV. Sec. 2, p. 27 (Stokes, H. L. B. 260) ; Sec. 3, 
p.4 {ilnd. 251), compared with Mit. Ch. 11. Sec. 11, p. 11 {ibid. 
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By what precise coarse the Hindi! woman^ from the con* 
dition of complete dependence, from being Nirdhana, rose in 
the estimation of the Brsthman lawyers to the high position 
assigned to her by Vijudnesvara, cannot probably, upon the 
existing sources of information, be determined with any 
certainty. Sir H. S. Maine, tracing her right to property 
to the Bride-Price paid for the damsel taken in marriage 
and in which she shared, remarks (a) : — 

‘^If then the Stridhan had a pre-historic origin in the 
Bride- Price, its growth and decay become more intelli- 
gible. First of all it was property conferred on the wife by 
the husband ^at the nuptial fire,^ as the sacerdotal Hindu 
lawyers express it. Next it came to include what the Romans 
called the dos, property assigned to the wife at her marriage 
by her own family. The next stage may very well have 
been reached only in certain parts of India, and the rules 
relating to it may only have found their way into the doc- 
trine of certain schools ; but still there is nothing contrary 
to the analogies of legal history in the extension of the 
Stridhan until it included all the property of a married 
woman. The really interesting question is, how came the 
law to retreat after apparently advancing farther than the 
Middle Roman Law in the proprietary enfranchisement of 
women, and what are the causes of the strong hostility of 
the great majority of Hindu lawyers to the text of the 
Mitakshara, of which the authority could not be wholly 
denied ? There are in fact clear indications of a sustained 
general eflPort on the part of the Brahmanical writers on 
mixed law and religion, to limit the privileges of women 
which they seem to have found recognised by elder autho- 
rities.” 

460). So also the Smriti Chandrik&, which, though it does not allow 
inheritance as a source of stridhana (see Transl. Ch. IX. Sec. I.), yet 
admits that the Mit&kshara does so (Transl. Ch. IV. para. 10). The 
Viy&da Chint&inani and the Sarasvati Vil&sa follow the Mit4k8haF&« 
See below. 

(a) The ** Early Hisfcoiy of Institutions,** pages 324, 333. 

31 X 
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And again (a) : — 

On the whole the successive generations of Hind A lawyers 
show an increasing hostility to the institution of the Stri- 
dhan^ not by abolishing it, but by limiting to the utmost of 
their power the circumstances under which it can arise. 

The aim of the lawyers was to add to the family 

stock, and to place under the control of the husband as much 
as they could of whatever came to the wife by inheritance or 
gift, but whenever the property does satisfy the multifarious 
conditions laid down for the creation of the Strldhan, the 
view of it as emphatically ^ woman^s property ^ is carried out 
with a logical consistency very suggestive of the character 
of the ancient institution on which the Brahmani cal jurists 
made war. Not only has the woman singularly full power of 
dealing with the Stridhan — not only is the husband de- 
barred from intermeddling with it, save in extreme distress 
— but, when the proprietress dies, there is a special order of 
succession to her property, which is manifestly intended to 
give a preference, wherever it is possible, to female relatives 
over males 

That the institution of Bride-purchase existed amongst 
the HindAs, and for a time even amongst all classes, seems 
almost certain. Manu recognizes it (Ch. VIII., 204) and 
guards against fraud on the purchaser by giving to him both 
of the young women when an attempt is made to substitute 
one for another. Apastamba says (b ) : — 

‘‘It is declared in the Veda that at the time of marriage 
a gift for (the fulfilment of) his wishes should be made (by 
the bridegroom) to the father of the bride, in order to fuM 
the law. ‘ Therefore he should give a hundred (cows), 
besides a chariot; that (gift) he should make bootless (by 
returning it to the giver) In reference to those (marriage 


(а) Op> ciL p. 333. 

(б) Prasna II. Patala 6, Kan. 13, para. 12 ; see also Mauu 111. 61 ; 
and Vasishtha L 36, 37. 
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rites) the word ‘ sale/ (which oocnrs in those Smritis is only 
used as) a metaphorical expression ; for the union (of the 
husband and wife) is effected through the law.’^ 

This shows at once the former prevalence of the practice 
and the abhorrence with which at a later time it came to be 
looked on by the Brahmanical community, (a) It had then 
become peculiar to, and therefore distinctive the lower 
castes, Vaisyas and SAdras, (h) though in the approved 
Arsha form of marriage, a gift of a bull and a cow, to 
the bride’s father was still prescribed, (c) a remnant, 
probably of a practice amongst a pastoral people, of com- 
pensating the family which lost the daughter in the most 
usual and valuable form of property then recognised. The 
formula prescribing the gift survived the circumstances 
in which it originated, but still exacted observance through 
the associations with which it was connected, (d) Mann, (e) 


(а) See Baudh&yana, Transl. p. 208. 

(б) Apastamba, Prasna II. PAtala 5, Kandika 12, para. 1 ; Gant. 
IV. 11 ; YAjnavalkya I. 58, 61 ; Coleb. Dig. Bk. Y. T. 499. At 2 Borr. 
R. 739, there is a case, Massamat Rivlivai v. Madhowjee Pdndchund, 
of a mother (a widow) receiving Rs. 700 for consenting to her 
daughter's marriage which “ was deemed disgraceful and was only 
done secretly,” but which did not invalidate the betrothal made in 
consequence. Secret sales of girls are, it is believed, still very com- 
mon in Gujarat even amongst the classes which publicly condemn 
the practice. 

(c) Apast. Pras. II. Pat. 6, Kand. 11, para. 18 ; Manu III. 63 ; 
Yasishtha I. 32. 

(d) That kine were a common form of gift in the Yedic period, see 
6 Muir's Sanskrit Texts, 467. In the Huz&ra district it is noted that 
the bridegroom gives his bride a milch cow and some jewels as a pre- 
mium when their cohabitation begins ; and that she is persuaded to 
forego the rest of her promised dower. By a complete inversion of 
the ancient ideas a price is given nominally to buy jewels for the 
bride at betrothal, but usually to the father, who appropriates it. 
Panj. Gust. Law, II. 220. On the important place of cows in the 
wealth of a family amongst the ancient Irish, see O'Corry^s Lect* I. 
172, 

(e) Ch. III., paras. 25, 31, 51. 
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who condemns the Asnra form of marriage, recogoizes it as 
still in vogue, and as distinguished by a consent gained by 
a liberal gift on the part of the bridegroom to the bride's 
father and the bride herself, (a) This gift is not, however, by 
Manu identified with that gift before the nuptial fire,” (b) 
which may accompany the most approved marriages. 
Vyasa (c) defines the Sulka as the bribe given to the 
bride to induce her to go to her husband's bouse. Vijiifir 
nesvara, {d) commenting on YAjnavalkya II., 143, 144, who 
enumerates the nuptial gift as distinct from the ^ Sulha/ or 
^ fee,^ calls the latter Hho gratuity for which a girl is given 
in marriage’ ; and the Vishuu Srnriti also (e) distinguishes 
the Sulka from the gift at the nuptial fire. Katyayana dis- 
tinguishes the nuptial gift (/) from the Sulka, which latter 
he defines as what is received as the price of household uten- 
sils, of beasts of burthen, of milch cattle (^), or ornaments of 
dress, or for works.^^ (//) This definition, though passed by 
in silence by the Mitakshara, is adopted by the Vyavab^ra 
Mayilkha, (i) by the Vivada Chintamani, {j} and with a 
somewhat different reading is adopted by JJrafitavahana 
in the Dayabhuga. {k) This writer insists that the gift of the 


{a) So the RatnSkara. See the Smriti Chandrikft^ Ch. IX. Sec. 
para. 4, note. 

(6) Manu IX. 194 ; III. 54. 

(c) Dayabhuga, Ch. IV. Sec. 3, para. 21 ; Stokes, H. L B. 255. 

(d) Mit. Ch. II. Sec. 11, para. 6 ; Stokes, H, L. B 460. 

(e) Cb. XVII. 18. > 

(/) Mit. Ch. II. Sec. 11, para. 5; Stokes, H L. B. 459. 

(gr) DeGubernatis, Sfcoria Comparata Dcgli Usi Nuziali, Bk. I. Chap, 
XV. p. 95, points to ** il dono d’una vacca che lo sposo Indiano faceva 
alia sposa e al prete maestro.’’ Compare Y&jn. 1. 109 ; Manu XI. 40. 

(h) Smi’iti ChaudrikAi, Chap. IX. Sec. 10, para. 5 ; M&dhaviya, p. 41. 
(t) Chap. IV. Sec. 10, para. 3; Stokes, H. L. B. 98. 

(i) p.228. 

(k) Chap. IV. Sec. 3, para. 19; Stokes, H. L. B. 254. See also Coleb. 
Big. BJc. V. T. 468 ; Varadkr&ja, p. 46. 
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ordinary Sulka may accompany a marriage in any form^ (a) 
and is to bo carefully distinguished from the ^ulka pre- 
sented in marriages according to the disapproved forms to 
the father or brothers giving the damsel in marriage. 
latter, he says, belongs to them alone, (h) 

/ 

VaradrSja, page 48, admitting the two kinds of Sulka, 
says that the Bride-Price’* goes to the mother or the brother, 
while the gift made for the purchase of ornaments and fur- 
niture reverts on the woman*s death to its giver, Mitra- 
misra says there is a Sulka given in the form of ornaments 


(a) D&yabh&ga, 1. c. para. 22 ff ; Stokes, H L. B. 255. 

(d) Amongst the Jews “a dowry or purchase money was usually 
given by the bridegroom to the bride’s father.” Milman, History of 
the Jews, I 174. The ancient Germans purchased their wives, and 
the form remained after the reality had passed away. See Guizot, 
Hist, de la Civ. Fr Lo^. VII. The co-emptio of the Roman law was 
in form a purchase of the bride. Gaius I. 113 
To buy a wife remained in the Middle Ages the common expression 
for an engagement to marry. No bargain being complete without 
a change of possession, the suitor paid money for the mundium or 
guardianship and control of his intended bride, or earnest, on account 
of it, and this payment completed the marriage contract. (This pay- 
ment of earnest, and the deposit of valuables as security, is still 
common in Bombay.) The sum stipulated was in progress of time 
always secured as a provision or part of the provision for the wife, 
and the pledging of the husband and his estate was in early times 
the wedding. As the bride assumed greater independence the 
earnest-money came to be paid to her, and in the English ceremony 
was eventually appropriated by the priest as a fee. The effacement 
of the guardian brought about the marriage per verha de praesentu 
which may be compared with the Hindfi Gandharva rite, but which 
was never received as sufficient in England. The confusion between 
betrothal or marriage, or the variance of opinion in regarding the one 
or the other as the essential ceremony, has prevailed alike in Europe 
and in India. See Baring Gould, Germany, Ch. V. ; N^radalL, XII., 
82-85. If the bridegroom had failed to purchase the mundium or 
guardianship of his bride from her father, the latter, according to the 
Code of the Allemannu could reclaim her with damages, and if 
meanwhile she died leaving children, these ranked as illegitima£e. 
Lab. op. 893. The purchase money becoming by degrees the doe 
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for the bride to her parents, and another as a present to her 
on her going to her husband's house, (a) 

^is perplexity of the Smritis and the commentators over 
Sulka/^ as a gift to the parent or brothers, and as a gift 
to the bride, as a gift at the marriage, at the time of the 
bride's change of residence, and as a fund for procuring 
household goods and ornaments, shows that at a very early 
date the word had lost the definite sense of Bride-Price," if 
it had ever been confined to it. Stenzler translates Sulka 
as ^^Morgengabe/^ {b) but this gift on the morning after the 
completed nuptials, an important institution amongst many 
nations, (c) seems not to have obtained special recognition 
amongst the Hindus. It would indeed be incompatible 
with the spirit of modesty with which, according to their 


legitima or marriage gift of the bride herself, was subject to the 
husband’s mundium and fell to him on his wife’s predecease ; but it 
belonged to her inalienably in case of her survival. Lab. oj)- cit. 403, 
The Weotuma or Witthum by which parents provided against their 
daughter’s being absolutely dependent on her husband consisted of 
land, money or stock {see below), and it was regarded as essential to a 
true marriage, so that when there was nothing to give, the bride- 
groom went through a form of receiving. In return he used to settle 
lands or houses on his bride. It was only when she was poor that 
she had to depend wholly on the morgengabe, and hence an unequal 
xnarriage acquired the name of “ Morganatic.” 

In China the betrothal or marriage contract is made by the heads 
of the families, but before matrimonial union the bridegroom has to 
buy the potestas of the father. This is not reduced to a mere form 
like the Roman coemtio, but is a serious and expensive transaction. 
The wife thus passes into her husband’s agnatic connexion and 
forsakes her own. 

(а) See Vtramit. Tr. p. 228. 

(б) YAjhavalkya, 11. 144. 

(c) In Ireland the Ooibche (= morgengabe) gradually absorbed the 
bride-price as Christianity softened the manners of the people, 
and then a part of the gift (called Tindscra) was handed to the 
father as a consideration for his resigning at once the person and 
guardianship of his daughter. See O’Curry, Lect. 1. 174 ss. See De 
Gubematis Storia Comparata, Lib. III. Ch. VII., Ancient Laws of 
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law-givers, the relations of the spouses are to be governed, (a) 
All the Smritis, which deal with the subject, agree that 
this Sulka goes on the woman’s death childless to her 
brothers or her parents, (6) for which no good reason could 
easily be found, unless the more primitive idea, attached to 
the word, had been that which it really expressed during 
the formation of the law. All agree too that the property of a 
woman married by the Asura rite goes to her own family(c) 

Wales, p. 47, § 62, 6d. A practice prevails amongst some castes in 
Western India which may possibly have originated in the same way 
as the “ Morgengabe.” On the first night of cohabitation the elder 
women of both families conduct the married pair to their chamber, 
and scat them together on the nuptial bed. The bridegroom then 
puts a gold ring on the bride’s finger, and ties in her sari or scarf 
two gold coins. The analogy of this to the use of the wedding ring, 
the gift of money now taken by the priest, and the concurrent decla- 
ration “ with all my worldly goods I thee endow,” (Bl. by Kerr, vol. 
11. p. 114,) in the English marriage service is curious and interesting. 
The gift makes the property Stridhana. The male parents also are 
present in some cases. The bride's mother retires telling the bride by 
all means to insist on the agreed prcemium yulchrHudinis. The door 
is then closed ; but outside it the sisters or cousins of the married 
pair sit in opposite liues, and for two or three hours sing alternately 
on love and marriage. 

(a) The morning gift of favour became in time a matter of contract, 
and marriage articles eventually stipulated as a rule for a settle- 
ment as morgengabe of one-fourth of the bridegroom’s property by 
way of dower on the intended bride. This, however, does not seem 
to be the gift intended by Sulka in the Smritis. See Lab. op. cit, 
407 ; Baring Gould, Germany, &c., p. 89. Where a husband had 
failed to present the morgengabe, the wife, if left a widow, could claim 
generally one-third of all acquired lands. The dower and moi^gengabe 
thus became confused, and in the English law were not distinguished. 
See Bk. I. Ch. II. Sec. 6 A. Q. 7, note. 

(b) See the Transl. of Gautama XXYIII. 23 ; KAty&yana, quoted 
D&yabh&ga, Chap. IV. Sec. 3, para. 12; Stokes, H. L. B. 263; 
YAjnavalkya, ibid, paras. 10, 26 ; Stokes, H. L. B. 263, 266. 

(c) DAyabh&ga, Chap. IV. Sec. 2, para, 24 ; Stokes, H. L. B. 249; 
Mit. Ch. II. Sec. 11, para. 11 ; Stokes, H. L. B. 460; Manu IX. 
197; YHjfiavalkya, II. 145. 
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on her death without children. According to most of the 
commentators the same rule is prescribed by Y&jnaval- 
kya as to a gift by her own kindred, (a) Vijn&nesvara 
himself, while he converts the rule in favour of the woman’s 
kinsmen generally into one favouring her husband’s kins- 
men, {b) as the necessary complement of the wide extension 
that he had given to Stridhana, is forced to set aside his 
own construction in favour of the brothers, who take the 
Sulka not only as relatives, but under a special text in their 
favour, (c) The Vyavahara Mayilkha, {d) adopting the 
Mitakshara’s doctrine as to Stridhana, defined by special 
texts, admits the brothers’ right to the Sulka, and in the 
case of an Asura marriage the right of the woman’s own 
family to property arising from gifts made by them. 

This identity of rules in cases which the modern Hindu 
law widely distinguishes must probably have originated in 
some common cause. The form of capture recognised for 
soldiers as the Rakshasa rite [e] still subsists as an essen- 
tial part of the marriage ceremony amongst several of the 
uncivilized tribes of India. (/) The resistance of the 

(o) D&yabhaga, Chap. IV Sec. *3, paras. 10, 29 ; Stokes, H. L. B. 
253,* 257; Coleb. Dig Bk. V, T. 503 ff. The Teutonic Codes provid- 
ed for a gift by way of advancement on the part of a father or 
brother at a maiden’s marriage. This, which the Lombard law 
called faderjium, was inherited by the bride’s children, in default of 
whom it returned to her family. Lab. op. cit. 409 ; Gans, Erbrecht, 
III. 176. 

(6) Mit. Chap. II. Sec. 11, paras. 9, 14 ; Stokes, H. L. B. 460 ; 
Coleb. Dig. Bk. V. T. 508, 509, 512, Comm. 

(c) So the Smnti Chandrikd, Chap. IX. Sec. 3, paras. 27, 29, 33. 

(d) Chap. lY. Sec. 10, paras. 27, 32 ; Stokes, H. L. B. 105, 106. 

(e) Manu, III. 26, 33. An allusion to it seems to be made in the 
passage from the Rig. Veda X., 27, quoted in Muir’s Sanskrit Texts, 
vol. V. p. 458. The authority exercised by brothers is alluded to, ibid. 
This in Vasishtha, I. 34, is called the Ksh&tra rite. 

(/) See Lubbock’s Primitive Condition of Man, pp. 76, 86; 
Transactions of the Literary Soc. of Bom. vol. I. 286 ; Tupper, Panj. 
Cast. Law, vol. II. 90 ss ; Bovrney, Wild Tribes of India, p. 16 
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bride^s relatives was an assertion^ until it became a mock 
assertion^ of rights, (a) which seems to have been exercised 
by the ancient Britons amongst many other nations. It is 
a step in advance when marriages resting on contract, and 
distinct exogamous families are formed, as in India they seem 
to have been at a very early period,(t) and the legend of Dran- 
padi can be looked on as remote from national experience. 
This advance is, in some instances, accompanied by a deve- 
lopment of ancestor worship, which gives a sacred character 
to the head of the family, (r) and the father or eldest 


(Gonds); p. 37 (Bhils) ; p. 46 (Kathis, amongst whom as amongst 
the PAhanas and others the niyoga or levirate prevails); p. 68 
(Kholls); p. 76 (Santhals, who before a maid’s marriage require her 
to take part in a week’s sexual orgy like the Babylonian feast of 
Mylitta) ; p. 81 (Oraonsj ; p. 147 (Koclies, amongst whom the bride- 
groom becomes a dependent of the wife's mother); p. 177 (Cacharis). 

(a) Sre however McLennan’s Studies in Ancient History, p. 425 ff. 

(5) The story of Yama, Rig. Veda, X. 10, 1, marks the abhorrence 
with which an incestuous connexion was looked on already in the 
Vedic period. 5 Muir’s Sanskrit Texts, p. 289. In some tribes, 
as amongst the Jats of Rohtak, a marriage is not allowed to a woman 
of the father’s, mother’s, or father’s mother's clan. See Rohtak 
Settlement Report, p 65. 

(c) See Muir’s Sanskrit Texts, Vol V. p. 295; Tylor’s Primitive 
Culture, Vol. II. 103, 109 ; Coulanges la Cite Antique, Bk. L Ch. II. 
Bk. II. Ch. VIII. The dependence of sons under the early BrAhmani- 
cal law may be gathered from Manu I 16, and N&rada, Pt. I. Ch. III. 
pa. 36; “ Women, sons, slaves, and attendants are dependent, but the 
head of a family is subject to no control in disposing of (or dealing 
with) his patrimony,” as well as Pt II. Ch. V. para. 39. In Ch. 
IV. para. 4, it is said that a son or a wife can no more be given away 
than a thing already promised to another ; which indicates, as does 
Y&jnavalkya III. 242, how far the patria potegtas had been pushed. 
See too Vasishtha, Ch. XV. A similar superiority is assigned to the 
eldest brother by the Smriti cited in Coleb. Dig. Bk. 11. T. 16. 
Manu IX. 105, directs the eldest brother “ to take entire possession 
of the patrimony,” and the others to “ live under him as under their 
father.” The modifications introduced at a later time appear from 
Kulluka’s comment, and the following verses of Mann, as also from 
NArada, Pt. II. Ch. XIII. para. 5; and the modem law from Jagan- 
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brother is found exercising despotic power over its other 
members. He will not part with his daughter or sister 
except for a reward, (a) Natural affection leads to his 
endowing the bride with some portion of the gain; it 
becomes a point of honour and ostentation to do this^ (b) 


n&thA’s remarks, in Coleb. Dig. 1. c. The cases of Duleep Singh et 
al V. Sree Kishoon Panday ^ 4 N. W. P. R. 83 ; Ajey Ram v. Girdharee 
et al^ ibid. 110 ; and Musat. Sliowna et al v. Roop Kishore, 5 ibid. 89, 
may be compared with Jugdeep Narain Singh v. Deen Dyal Lall et al, 
L R. 4 1. A. 247 ; and Mohabeer Pershad et al v. Ramyad Singh et al, 
ibid. 192. The absence of ownership in a wife and son is insisted on in 
a way which shows that its existence had once been recognized. See 
Vyav. May. Ch. IV. Sec. 1, p. 11,12 (Stokes, H. L. B. 45); Ch* 
IX. Sec. 2, para. 2 (ilrid. 133) ; Coleb. Dig. Bk. IL Ch. IV. T. 5,7, 9, 
Comm. The Hindd law on this point may be compared with the 
Roman law as to the patria potedas in its original and its mitigated 
forms. See Bynkershoek’s treatise on this subject. 

(a) As to the sale of wives amongst the Kholes and other tribes, 
eee Rowney’s Wild Tribes, pp. 47, 177, 200. The wife thus acquired 
being not unnaturally looked on as property, he who took her on her 
husband’s death became answerable, as having received the estate, 
for the debts of the deceased. See Narada, Ft. I. Ch. III., paras. 
21 — 24. In his account of the Himalyan Districts of the N. W. P., 
p. 19, Mr. Atkinson says : ** the practice of accepting a sum of money 
fora daughter is gaining ground.’^ This is probably an indication 
that the tribes least amenable to BrAhmanical influence are improving 
in their pecuniary circumstances. 

(5) In the Odyssey the ebva presented hy the bridegroom are 
returned with a favourite daughter. Compare Dr. Leitner’s account 
of a Ghiljit marriage, Indian Antiquary, vol. I. p. 11 ; and Plautus 
Trinummus, III. 2, quoted by De Gubernatis, Storia Comparata, p. 
106; Str. H. L. I. 37 ; 11.33-35; Coleb. Dig. Bk. IV. T. 175, 184; 
Manu VIII. 227 ; IX. 47, 71, 72 ; Jolly, Ueber die rechtliche Stellung, 
&c. p. 11 n. 25. Stinginess on the part either of the son-in-law or of 
the bride’s brother was already a reproach in the Vedic era. See Rig 
Veda, 1. 109, quoted 6 Muir’s Sanskrit Text, 460 ; Ved&rtbayatnaf 
®k. II. 737 ; and Comp. Coleb. Dig. Bk. V. T. 119, Comm. The refer- 
ence appears to be to a connexion formed by purchase. The profuse 
expenditure at HindA weddings thus finds a kind of warrant in the 
earliest traditions of the race. 
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and on ber death it seems reasonable that the gift, in early 
iim es still retaining its original shape, should retnm to the stock 
from which it proceeded, (a) At a still later point of progress 
the sale of women, retained by the uncivilized tribes, comes 
to be looked on as an opprobrium by those more advanced, and 
especially where, as amongst the Brahmanical community, 
the wife has been admitted to a share with her husband in 
the performance of the most sacred household rites. (6) A 
concurrent elevation of feeling amongst the warrior caste 
brings about the Svayamvara, (c) the choice of her favoured 
suitor by the high born maiden, or at least a state of manners 
and ideas akin to that of the age of chivalry in Europe, in 
which the beautiful pictures of female character presented 
by the Hind A epic poetry and drama could be conceived 
and appreciated, {d) At this point the rules and the ceremo- 
nies which pointed to a ruder age, would be explained 
away ; and the recollection of their true origin dying out as 
a newer system acquired consistency, the texts would bo 
subjected to such manipulation either in the way of change 
or of exegesis as we find they have in fact undergone, (e) 
The right of women to marriage gifts continued while the 
rules still retained became anomalous. 


(а) It was found necessary at Athens to limit the paraphernalia 
which a bride might take to her husband’s house. The dowry given 
with her had to be restored on her death. See Grote, Hist, of Greece, 
vol. m. 140. 

(б) Apastamba, Pr. II. Pat. I. Kan. 1, para. 1 ; Fat. Y. Kan. 2, 
para. 14 ; Baudh&yana, P. 2, Adh. 1, K. 2, Sdtra 27 ; Coleb. Dig. Bk. 
lY. T. 414 ; Bk. V. T. 399. Compare Max. Muller’s Hist. San. Lit., 
pp. 28, 205. Land in moderate quantity is sometimes settled on a 
daughter for her sole and separate use at her marriage evon amongst 
tribes which most strictly prohibit lands leaving the family or tribe. 
See Panj. Gust. Law, II. 221. 

(c) See Mon. Williams, In. Wis. 438. 

(d) A Svayamvara seems to have been occasionally allowed even in 
the Yedio times ; see 5 Muir’s San. Texts, 459. 

(e) Burnell, op. Introduction, p. xiv. 
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Side by side with this source of women^s property, how- 
ever, there was another which has received less attention, (a) 
The total severance from her own family, which in a parti-, 
cular form of civilization the woman undergoes when she 
marries and thus enters that of her husband, is still un- 
known to some Indian tribes. [ 1 ) Many traces of custom 


(a) Amongst the Anglo-Saxons a wife did not enter her husband’s 
** maegth” or family by marriage. Her own kindred remained respon- 
sible for producing her or making compensation in the event of her 
committing a crime. Schmid, Die Geseizc-der Angl. Sax., cited 
Taswell-Langmead, Const. Hist., p. 35. The dotal marriage or matrix 
monium sine conf>entione of the Romans was attended with a similar 
eflTect as to property. The bride remained a member of her father’s 
family. See Tom. and Lem. Gaius, p. 102 ss ; Smith's Die. Ant., Art. 
Matrimonium, Divortium. 

(by* In Spiti, if a man wishes to divorce his wife without her consent 
he must give her all she brought with her, and a field or two besides 
by way of maintenance. On the other hand if a wife insists on leaving 
her husband she cannot be prevented,” but in this case or in case of 
her elopement he may retain her jewels. Panj. Oust. Law, II. 192. 
As to the iN&yars, sec Buchanan’s Mysore, vol II. i)p 418, 513. The 
polyandry formerly universal amongst this tribe has almost disap- 
peared under the British rule. In some families it has taken the 
intermediate form of a limitation to biandry, not more than two 
husbands being allowed. In Cochin and Travancoro the older 
institution subsists in its loosest form. A ([uasi-matrimonial 
^ceremony having been celebrated by a Brahman or Kshatriya 
the woman thenceforward associates with anyone she pleases. 
Where the family is one of position the woman docs not leave her 
own tarwad, and her husband has to visit her at lier family residence. 
Amongst the Thiyens there is a fraternal partnership in the wife for- 
mally married to one of the brothers. On this one’s death the other 
marries the widow in an undivided family and all the children inherit 
in common. A separated brother has not the same privilege or 
obligation. There is a class of H'ambudri Brahmans in N. Malabar 
who follow the regular law of marriage but the Nayar rule of in- 
heritance. (They are probably a race of mixed origin, or who have 
assumed a higher caste rank than they are entitled to, as it is 
virtually impossible that Br&hmans with indissoluble marriage and 
known paternity should adopt the N&yar law of succession). 
The manager of a NAyar tarwad tries to get his own children naar- 
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remain to stow that a connexion through the mother was till 
recently recognized, and indeed still is in some places recog- 
nized, as superior or as running parallel to that through the 
father, and as in some degree regulating the devolution of 
property, (a) The custom of jpatnthhdfj still prevailing in 
Madras and in some parts of the Punjab (h) is traceable to 
this source. In Bengal Jimdtavahana founds the law of devo- 
lution on Visvarupa^s statement that. all the property of a 
woman dying childless goes to her brother, (c) The rule 
indeed under which, according to the Bengal law, patrimony 
taken by a daughter from her father, instead of passing to 
her husband and his family, returns to the family stock from 

ried to his sister’s in order to benefit by the same estate as himself. 
Marriages between cousins through their mothers or grandmothers 
as sisters are considered incestuous. (These particulars are gathered 
from a letter from Mr. C Sankaram Nair to the Hon. Dr. W. W. 
Hunter, dated 8th Oct 1882.) In Canara there is a quasi-permanent 
connection not m it h the husband but with a paramour ; yet though this 
identifies the children as the ollspriiig of a particular man, his he- 
ritage goes not to them but to his sister's children by her paramour. 
Amongst the Bants there is a conflict between the older law, which 
favours the nephews and the natural tendency of fathers to enrich 
their own children, which now requires legislative sanction to give it 
full effect. Among this tribe there is a polygamy without polyandry : 
each wife’s children and goods are regarded as specially her own; 
and on her divorce or the death of her liusbaud, go with her to the 
joint family dwelling of her brothers. The eldest brother manages 
the estate; but his heir in that capacity is the eldest son of his eldest 
sister, his own children, like the other offshoots of the family, being 
entitled only to subsistence. Buchanan’s Mysore, vol. Ill, p. 16, &c. 
The conflict between paternal affection and doty to the tarwad in 
Malabar is referred to in Tod v. P. P. Kunhamud Sojee, I. L. R. 3 
Mad. at p. 175, where, too, it is recognized that estates and acquisitions 
belong wholly to the tarwad or female gons, though the manager may 
grant leases and the mortgages called Kanam and Otti not subject to 
foreclosure. See Rev. and Jud. Selections, vol. I. p. 891 j Fifth Rep. 
App. 23, p. 799; Edathil Itti v. Kopaelion Ndyar, 1 M. H. C. R. 122. 
(a) See Rowney, Wild Tribes of India, p. 147, as to the Eoches. 

(A) Svpra, p. 886; Tupper, Panj. Gust. Law, vol. I. p. 72. 

(c) D&yabhAga, Ch. IV. Sec. 3, p. 13 (Stokes, H. L. B. 254). 
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whicli it was severed, may be referred to this principle. 
So as to the effect of Asura marriages and as to succession 
amongst Sftdras ; so as to pritidatta the Sm. Oh. quoting K&t- 
yS,yana. Even in Manu, the text (IX, 185) in favour 
of a father’s succession is balanced by one (IX. 217) which 
says ^^of a son dying childless the mother shall take the pro- 
perty,’’ and on a mother’s detfth all her sons and daughters are 
to share her propertyequally (IX. 192). Yajfiavalkya (II. 
117) says the daughters, and failing them the issue, (a) In the 
MitaksharA (Ch. IL Sec. 4, p. 2 ; Stokes, H. L. B. 444) a pas- 
sage is cited from Dharesvarajwhichjf ailing the mother, assigns 
the son’s heritage to his grandmother in preference to his 
father, in order that it may not pass to his brothers of another 
class. This rule, rejected in the later law, may well have come 
down from a time when the clan connexion through the mother 
was thought more close than that of mere half-brothership 
through the same father, (h) Many instances of this are to 
be found in different parts of the world. In India the 
distinctive marks of an exclusive female gentileship are gener- 
ally wanting even among the ruder tribes; but the separate 
subsistence of the wife’s property as belonging to her and 
her own family of birth is still recognized. In a recent case 
on the Kattiawar frontier the brothers of a woman who 
had died childless came and took possession of the whole 
household stuff, (c) Varadaraja, page 52, refers that part 
of Brihaspati’s text, (d) which says that ^Hhe mother’s 

(a) At Athens a husband enjoyed only the fruit of his wife’s dowry. 
On her death or divorce it went to her family. Her marriage gifts 
remained her own, but she could not dispose of them freely, being 
looked on as under guardianship except as to petty transactions. 
Schoe. Ant. of Greece, 516. 

(5) Compare the case of the Lycians (Herod. 1, 173,) and the other 
similar cases referred to in L. Morgan’s Ancient Society, p. 317 ff. 

(c) Ex relatione, J. Jardine, Esq., late Judicial Assistant in 
Kattiawar, and now Judicial Commissioner in Burmah. 

(d) Coleb. Dig. Bk. V. T. 613; Vyav. May. Chap. I V. See. 10, p. 
80; Stokes, H. L. B. 106. 
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sister [is] declared equal to a mother/' to the case •of 

an Asura marriage attended with the consequence of the 
succession to the wife, not of her husband and his family, 
but of her own parents and their family, (a) And in this 
latter case he says, When the mother and father would suc- 
ceed, then in their default, of the three relatives through 
them the deceased woman’s sister’s son takes first. In his 
default her brother’s son takes it. In his default the son- 
in-law takes it.” This preference of a sister’s son to a bro- 
ther’s son, which is not confined by other writers to the case 
of an Asura marriage, (6) points probably to a time when 
female had not yet become quite superseded by male gentile- 
ship. A trace of the same state of things is to be found in 
Nllakantha’s preference of these collateral, and, according 
to modern ideas, but slightly connected, relatives to the 
husband’s sapindas as heirs to a woman’s pdribhdshtka 
Strldhana. Amongst the Br&hmans in the Surat district the 
custom as stated by the caste gives the succession to a 
maternal heritage taken by a son first to the widow of the 
propositus, then to his sister, sister’s son and maternal aunt 
and her son in succession. Only on failure of these it goes 


(a) See Manu, IX. 197; Yaju. II. 145; Dayabhaga, Ch. IV. Sec. 
2, p. 27 ; Stokes, H. L B. 250 ; Sec. 2, p. 6 ; ibid. 252. 

(5) Smriti ChandrikA, Ch. IX. Sec. 3, p. 36 ; Coleb. Dig. Bk. V. 
T. 513 ; Dayabh&ga, Ch. IV. Sec. 3, p. 31 (Stokes, H. L. B. 257) ; Yyav. 
May. Ch. IV. Sec. 10, p. 30 {ibid, 106). As to the close connexion 
Bubsisting amongst the ancient Germans between nephew and mater- 
nal uncle, see Tac. de Moribus German, c. 20. In some parts of 
Germany the land always travels through a female hand. It goes 
to the eldest daughter ; if there be no daughter, to the sister or 
sister’s daughter.” Baring Gould, Germany, I. 96. The succession 
to lands amongst the cultivating class is still traced through females. 
In some places a widow even transmits the farm of her first husband 
by her remarriage to the family of the second. See Baring Gould, 
Germ. Pres, and Past, Ch. III., and the authorities cited in the 
Appx. to the same work. Mr. Cust reports the existence of the 
custom of succession of sisters’ sons in the Assam hills as well as in 
Travancore. Mr. Damant says it is in full force amongst the Giroo 
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to •the maternal grandfather, (a) Similar rules prevail 
amongst some of the lower castes, instances of which are 
recorded, (b) 

The patriarchal constitution of the family, which grew up 
amongst the Brahmanical section of the Indian people, was 
logically connected with a sot of ideas, with which those, to 
which we have just adverted, were incongruous. Accord- 
ingly we find, in the development of the now prevailing 
system, not only that women, sons, slaves, and attendants 
are dependent,^^ (c) but also (d) that three persons, a 
wife, a slave, and a son, have no property; whatever they 
acquire belonofs to him under whose dominion they are.’^ 
This is the j'^CLtriapofcsfas in almost its full development ; and 
starting from this point some writers (c) set down the woman 
as originally uninvested with any rights at all. Whether 
she had rights in the full sense of that terra may indeed be 
doubted ; but the law of her complete absorption in the 
family of her marriage was only by degrees and partially 
adopted by the community at largo ; and does not afford a 
sufficient source for the peculiar and varied rules in her favour 
with which in historical times it has always been blended. 


and Khasias, north of Assam. The succession of the chiefs is entirely 
through females. See Iiid. Ant. Yol. VIII. p. 205 ; also Rowncy, 
Wild Tribes of India, p. 190. Tlie Khasya earns his wife by service 
to her father. A GAroo husband has to submit to a mock capture 
by his bride and her friends, and plays the part of reluctance and 
grief as well as if he belonged to the other sex. lb. As to the custom 
of Illatom ( = affiliation of a son-in-law) in Madras, see Ilanwnan- 
tanima v. Rd)na Rcddiy L L. R. 4 Mad. 272. 

(a) Borrad. C. Rules, Lith. p. 401. 

(5) As in Bk. G. Sheet 17 of the same Collection. 

(c) NArada, Ft. I. Ch. V. SI. 36. 

(d) Ibid., Ft. II. Ch. V. SI. 39; Mann VIII. 416. 

(e) As Dr. Jolly, in his Essay, Ueber die rcchtliche Stcllung 
der frauen bei don alten Indom, p. 4, and Dr. A. Mayr, Das Indische 
Erbrccht, p. 152, “ Die Weibor waren in iiltester Zeit keine Rechts* 
subjecte. ” 
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Amongst the polyandrous classes indeed, who are still 
Jnucli more numerous in India than is generally supposed, (a) 
it is obvious that, as the chief connecting links between 
successive generations, craving some ideal continuity, are 
the females, and they the sole centres of any certain identity 
of blood, the patriarchal constitution of the family, and its 
ordinary concomitants, are practically out of the question. 
Such classes, though not .within the operation of the stricter 
Hindd law, have yet obtained a place in the Hindu commu- 

(flr) In Kamarn, the Rajputs, Brahmans, and Siidras all practise 
pol 3 ’andry, the brothers of a family all marrying one wife like the 
Pandavas. The children are all attributed to the eldest brother 
alive. Kone of the younger brothers are allowed to marry a separate 
wife. 'When there are in a family but one or two sons it is hard 
to procure a wife through fear of her becoming a widow. Bhagvanlal 
Indraji Pandit, in Ind. Ant. March 187P, p. 88 The Khasias usually 
have but one wife for a group of brothers. (Rowney, Wild Tribes 
of r.d., p 129.) Polyandry even is exceeded by the Dootcah women, 
7^.112. As to the Dadas, ib. 151; the Mecris, ib, lol. Amongst 
the Sisseo Abors, a group of brothers have a group of wives in 
common, ih. 159. Sec as to the mountain tribes of the Himfilyan 
frontier, Panj. Cust. Law, II. 18G ss. The reason a.^signed in some 
of these cases for the polyandrous household is deficiency of means, 
as in the case of a similar arrangement amongst the Spartans, 
recorded by Polybius, XII. 0 {h)^ Ed. Didoc. The rules, preserved in 
Manu IX. 58 ff, for regulating the intercourse with the childless 
wife or widow of a brother, point back to a previous institution which 
the gradual refinement of sen.sibility had thus ameliorated. The 
limitation of the }iractice to the lower castes mentioned by Mann does 
not occur in Xarada, who further allows this connexion even with a 
woman who has had children, if she is respectable and free from 
lust and passion” i^Narada, Pt. II. Ch. XII. para. 80 ft*). Yajfiavalkya 
assigns the duty to any kinsman of the deceased descended from the 
same stock. The male offspring of this kind of union was variously 
regarded either as the son of the deceased husband only, or of both 
him and the actual father. See Coleb. Dig. Bk. lY. T. 149, Comm.; 
MitAkshara, Ch. I. Sec. 11, pp. 1, 5, note ; Stokes, H, L. B. 410, 412; 
Baudhdyana, Pr. II. Kan. 2, SI. 23 ; Vasishtha, Ch. XVII, 8-11, ss. ; 
Translation, p. 85. ; Smriti ChandrikA, Ch. X. That the practice, 
not subject apparently to severe regulations, obtained in the Vedic 
period, sec Rig Veda, X 40, quoted 5 Muir's Sanskrit Texts, 459. 

87 H 
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nity, and hare brought into it notions, which, on account of 
their harmonizing with some natural feeling or some need of 
the society, have obtained a more or less general acceptance, (a) 

It is still the custom amongst some castes for the father of 
the bride to present with his daughter a household outfit, 
which is carried in procession at the wedding, (b) In others 
this is becoming superseded by a gift in money, which 
however is still regulated by the prices of the difierent 
equipments for which it is meant as a substitute. The 
husband who comes into possession in this way of a sum of 
money, and hands it to his wife to purchase household utensils, 
provides her with Suika’^ in the second sense. The 
Adhyagnika or gift at the altQ.r,andihc A dhydv ah an Ika or gift 
during the procession, are probably to bo referred, like the 
* Sulka,^ to a state of things really anterior in its prevalence to 
the patriarchal system, out of which some suppose it to have 
grown by a gradual extension of the wife's proprietary capa- 
city. So also as tothePritidattaor token of affection, which 
was at first a gift from the woman^s own family. She would 
be incapable of holding this, except through a capacity which 
Ndrada^s text denies. But that capacity not having been really 
extinguished in practice, the gift subsequent, AnvdJheyika^ 
from her husband^s relatives had a definite body of property, 

(a) See Burneirs Introd. to the Madhaviya, p. xv ; Introd. to 
VaradarAja’s Yyavahara Nirnaya, pp. vii, viii; Ward’s Survey 
Account, and the Madura Manual quoted by Mr. Nelson in his 
“ View of the Hindd Law, &c pp 141-145. 

(ft) Amongst the BrAhmans of the Southern Maratha Country the 
provision includes a couch with bedding or carpet, two silver or metal 
plates, two cups, &c. These are carried in procession to the bride- 
groom’s house as an important if not essential part of the ceremony. 
In Germany it may be observed that the contribution of the bride 
towards the furnishing of the home in the shape of beds, linen, &o., 
becomes joint property of the spouses. Clothes and ornaments 
remain as we might say the Stridhana of the bride, free from any 
right of the husband. An early instance of a simple trousseau is 
that in the Rig Yeda, X. 85. See De Gubernatis, St. Comp. Bk, I. 
Ch. XYII. 
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real or potential^ to which it coaid adhere ; and the Adhive^ 
danika or compensation for supersession, in the form of a 
gift to make the first wife’s position, as to paraphernalia, equal 
to that of the second, (a) if it was ever, as probably at first 
it was, a mere pacificatory present, easily took the character 
of a legal obligation, when other sources of exclusive female 
property were familiar to the people. 

It seems at least projDable then that the woman^s dis- 
tinctive ownership of property was not merely a develop- 
ment within the sphere of the Brahmanical law itself, but in 
part a tradition from earlier times, or from an alien race, 
adopted as a process of amalgamation, blended the older and 
the newer inhabitants of India into a single people. The 
Hindu literature preserves many testimonies, that whatever 
may have been the strictly religious view of women^s infe- 
riority and dependence, they in fact retained a position of 
real infl^uence and freedom down to the time when Maho- 
medan ideas began to permeate the community. VijMnes- 
vara, whose literary activity is to be assigned to the 
eleventh century, was a stranger to these ideas. He had 
himself, it would seem, a tolerably high conception of 
female character and capacity; he looked on the union 
of the husband and wife as establishing an almost complete 
moral identity between them; and probably availed himself 
of a pretty widespread popular feeling, derived from the 
sources to wdiich wo have adverted, to propound his theory 
of female ownership, {b) That theory seems not to have 
been adopted without some misgiving or reserve by any of 
his numerous followers. Katjayana and Vyasa are quoted 


(a) Mit. Chap. II. See. 11, paras. 83-35 ; Stokes, H. L. B. 466. 

(b) In this respect, as in his conception of Sapindaship as resting 
on consanguinity, and in eotablishing property as a matter of secular^ 
not of religious, cognizance, Vijh&nesvara showed a boldness and 
reach of mind which it is hard for Europeans of the 19th century to 
appreciate. It was by these qualities however that his works beosmo 
the chief authorities on the Hindtl Law. 
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by tho Viramitrodaya {a) and by the Smriti Chandrik^ {b) 
to the efiect that separate property bestowed upon a woman 
is not to exceed^fco thousand kursbapantis, (c) and is to 
exclude immov'eaWp property. Tt is there explained that 
as the gift might be repeated annually so a single endow- 
ment to produce the same amount may be given once for all 
even in the form of immoveable property, (d) The Vyavahara 
Mayukha repeats these rules, (^ ) and the further one that 
what the woman earns belongs to her husband ; as also those 
gifts, from friends other than near relatives, which, if she 
could retain them herself, would affuid a means of with- 
drawing her gains from her husband^s control. Ornaments 
given to her for ordinary wear become her property, but in 
those handed to her for use only on extraordinary occa- 
sions the ownership of the nominal donors and of their 
families remains. (/) The \"ivada Cliintamani (7) follows the 
Mitaksharii iu laying no restriction on the woman’s capacity 
to take immoveable property. Tho lubhain ’’ or gain which 
Devala assigns to tho woman(//) is. unrecognized or cut down 
by all the commentators, except Vijnanesvara, who does not 
himself expressly cite this authority. 

A daughter, unmarried or married, may take immoveable 
property by gift, from her parents, according to tho Daya- 

(a) See below. Sec. 1, para. IH. 

(A) Chap. IX. Sec 1, paras. (5 — 11, 16. The passage of Vyasa is by 
Varadaraja (p. 34) construed as a limitation on a widow’s right of 
inheritance. 

(c) Copper coins of small value, Yiramitrodaya, Trans, p. 224. 

(d) Instances are given in the Panj. Cust. Law, Yol. II of the 
gradual recognition of small gifts of land to daughters amongst the 
tribes which generally restrict land-ownership to males. Compare 
the Smriti Chandrika, Transl. Ch. IX. Sec. I para. 10. 

(e) Chap. lY. See. 10, paras. 6, 6, 7 ; Stokes, H. L. B 99, 100. 

(/) 2 Str. H. L. 56, 241, 370. See below as to such gifts from a 
husband. 

(g) pp. 259, 260. 

{h) Set' above, and Yiram. Transl. p. 226. 
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bh&ga, (a) which imposes no restriction on the amount, but 
Katyayana there quoted is understood, as we have seen, by 
other commentators, as confining what may be gi^en to mar- 
ried women within narrow limits, (h) Even that restriction 
would be disregaj-ded in the case of property acquired by the 
donor, (c) and all gifts by parents proceeding from natural 
affection are to be respected, (d) unless they are of such a 
character as to be a fraud on other members of the family, (e) 
As to property which is Tree from the claims of co-owners a 
woman may take by gift fr^^p her father, mother, or brother, 
without limitation according to the modern law, which in this 
respect has become as liberal as the Mitakshara would make 
it. (/) A devise is put practically on the same footing as a 
gift inter viuos. (7) 

Similarly a wife may take gifts from her husband of any 
kind of property and to any amount, subject only to the 
rights which others may have in what is thus given to her. (A) 

{a) Chap IV. Sec 3, paras. 12, 15, 29 ; Stokes, H. L. B. 253, 251,257, 
See also Colcb Dig. Bk. V. T. 354. 

(5) So also the Madluu lya, p. 41. 

(c) Siiitra, page 212; 2 Str II. L. 6, 9, 10; Muttayofna Chettiv, 
Sivagiri Zaiuincl'tr^ 1 L. R. 3 Mad. at p. 378. 

((/) Coleb. Dig. Bk. II. Chap IV. Sec. 2, T. 19, 50; Ndrada, Pt. II. 
Chap. IV. SI. 7 ; Vyav May. Ch^ IV. Sec. 7, para 11 ; Stokes, H. L. 
B. 76; Mit Chap. I. Sec. 0, para^lo, 16 {iblJ. 396, 397). 

(c) Narada, Pt. II. Chap IV SI. 4 ; Vyav. May. Chap IV. Sec. 10, 
p 6 ; Stokes, II L. B. 9^ ; Viramitr. Sec. 1, para 5, infra ; Sicarananja 
Pvniinal v. Mnita RamaJinga (f «/, 3 Mad H. C. R 75 An interdic- 
tion may be obtained by a son or a brother against a d^’aling with the 
heritage which would deprive him of his rights. Q 1735, MS. ; Viram. 
Tr. p. 74; Mit. Ch VI. Sec. VI p. 10. 

(/) Sec Coleb Dig. Bk. V. T. 482, Comm , quoting Chandesvar. 

(g) Sec above, p. 181, 217 ss. Judoo Nath Sircar v. Biossant Coomar 
Roy, 19 C. W. R. 264, S. C. 11 Beng. L. R 286 
(A) See the passages referred to in notes at p. 208. As to the 
essentials of the gift, see G. v. K ,2 Mori. Dig. 23*1; ; S. Pabitra Da^i 
et al V. Daimtdar Jana, 7 Bong. L R. 697 ; Kishen Govind v, hadlee 
Mohun, 2 Calc. S- D. A. R. 309. Venkatachella v. Thathammal, 4 Mad. 
H. C. R. 460, recognizes the competence of the husband to make a 
gift, while exacting delivery to complete it. 
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The commentators, (a) who carefully provide against her 
alienation of immoveable property thus acquired, thereby 
acknowledge at least with the MitaksharS, her competence 
to receive it. The limitation imposed by Kdtyayana^s text 
above quoted applies in terms to a husband^s gifts as well as 
to others^ but where property ranks as separate estate, no 
one now has a right on which he can challenge the owner’s 
disposal of it. (6) Colebrooke says (r) without qualification 
that land may be given by the husband to his wife in 8trJ- 
dhan, and will be her absolute property.’^ The last words 
must, as to Bengal at least, be qualified by the restriction 
set forth in the Dayabhaga (J) against alienation of immove- 
able property given by a husband, but as to the wife’s capa- 
city to take such property by gift, they represent the 
modern law. (e) Ornaments given by the husband merely 
to be worn occasionally remain his property, but otherwise 
they become fully hers. (/) It follows from what has been 
said that a member of an undivided family, residing apart, 
is not at liberty, by converting his gains into costly orna- 
ments, to deprive the other members of their share in his 
acquisitions ; (^) and if the wife under cover of that position 
appropriates what belongs to her husband, she subjects 
herself to punishment, (/i) On the other hand the general 

(а) See the Smriti Chandrika, Chap. IX Sec. 2, p. 10. 

(б) See above, p. 209. 

(c) 2 Str. H. L. 19. 

(d) Chap. IV. Sec. 1, pa. 23; Stokes, H. L. B. 241. See Koonjbe- 
hari Dhur v. Premchatid Dutt, I. L R. 5 Calc. G84. For Bombay see 
the case of Kotrahasapa v. Glianverova, 10 Bom. H. C. R. 403. 

(e) See above, p. 207 ss. 

(/) 2 Str. H. L. 55, 211 ; Mmst. Radlia v Bisheshur Daes, 6 N. W. 
P. R. 279. See above, p- 186. Actual gift without fraud, of ornaments 
to a wife, passes the property to her, but not a more handing of them 
to her for use on ceremonial occasions. Kurnmdm v. Rlnihliay^ Bom. 
H. C. P. J. 1879, p. 8 ; see Smriti Chandrika, Transl. Ch. IX. Soo. I. 
11 ss. 

( 9 ) Q* 315 MS., Ahmednuggur, 13th June 1853. 

(A) NArada, Ft. II. Chap. XXL SI. 92 ; compare Manu IX, 199. 



INTRODUCnON.]. WOMAn’s PEOPERTt. 295 

sacredness of a promise (a) is upheld in the case of one 
.made to a wife. The sons mast fulfil it. {h) In this respect 
the modern treatises go beyond the text of the Mitdkshari, 
though not probably beyond its intention, as Vijnanesvara 
was a stickler for the literal fulfilment of the mental act in 
cases of gift without delivery of possession, (c) 

Gifts to mothers, sisters, daughters-in-law, and to other 
female relatives occur not unfrequently in practice, (d) No 
difficulty is raised to the reception of such presents even 
of immoveable property, where the title of the donor is un- 
incumbered; but the subject is not so dealt with in the 
modern commentaries as to afford a ground for a profitable 
comparison with the Mitakshard. Gifts even from strangers 
may bo accepted ; though these, according to the moderns, 
become the })roperty of the husband when the donee is under 
coverture, (e) 

That women may take property generally by inheritance 
has been shown in the foregoing pages of this work. (/) 
Baudhayana’s quotation from the Veda, (g) though support- 
ed by Brihaspati, (//) is no longer allowed to disqualify them. 
That text, as we have seen, may be differently construed, (i ) 

(a) N&rada,Pt. II. Chap. IV.* SI. 6; Manu IX 47; Vyay. May. 
Chap. IX. para. 2 ; Stokes, II L B 133. 

(b) See the Smriti Cbandrika, Chap IX. Sec. 2, para. 25; Vlramitr. 
Sec. 1, para. 21, below; Vyav May. Chap. IV. Sec. 10, para. 4; 
Stokes, H. L. B. 99. 

(c) See the Mit. on the Administration of Jastice; 1 Macn. H. L. 
p. 203, 217. 

(d) See Chaffar LaJshig ct alv, Shewnkram et al, 5 Beng. L. R. 123. 

(e) Yyav. May. Ch. IV. Sec. 10, p. 7. 

(/) To note (5) p 120, add a reference to Dayabhdga, Ch. XI. Sec. I, 
p. 49 (Stokes, H L B. 318); Vyav. May. Ch. IV. Sec. 8, p. 2 {ibid. 84). 

(g) See Baudh. Pr. IT. Ka II. 27. 

(h) See the Smriti Chandrikd, Ch. XL Sec. 1, p. 27 ; Vyav. May. Ch. 
IV. Sec. 8, p. 3 (Stokes, H. L. B. 84). 

(t) Supra, p. 126 ff. 
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Manu’s Text IX. 18, misquoted by the Vlramitrodaya, (a) 
points indeed to an essential inferiority of women as inca- 
pable of pronouncing expiatory formulas, {h) and Gautama (c) 
seems by omission to exclude even a mother from a share 
on a partition, but Katysiyana’s Srauta Siltra, the only 
one on the White Yajurveda, gives to women the right to 
sacrifice as allowed by the Vedas. (<1) The Dayabhaga (e) 
and the Smriti Chandrika. (/) admit the wife^s succession on 
the special ground of her association with her husband in 
sacrificial rites, (r/) Kulluka Bhatta, commenting on the text 
of Manu XI., 187, which assigns succession to the nearest 
sapindas, says that a wife must be considered a sapinda, 
because she assists her husband in the performance of religious 
duties. (//) Tlio Vlramitrodaya (/) adopts the less generous 
construction of the Smriti Chandrika, (/) and the Daya- 
bhaga (A*) that a woman’s capacity to inherit can arise only 
under special texts in her fixvour; but the Mitrikshara (/) 
and the Vyavahara Mayukha do not recognize any general 
disability. The latter indeed, (m) as we have seen, treats a 
sister with special favour, (a) 

(a) Viram. Tr p 24t. 

(b) Manu XI 194, 252 ff. 

(c) Adhyaya 28, 1 ff. 

{d) See Mon Williams, In Wis 159 

(e) Ch Xr. Sec. 1, p 47 (Stokes, II L. B. 316) 

{/) Ch. XI. Sec 1, p. 10; Max Miillcr, Hist. San. Lit 28, 205 
(g) Smriti Chand Ch XI. Sec. 1, p 12; Mit Ch. II. Sec. 1, p. 5 
(Stokes, H. L. B 428). 

(Ji) Coleb. Dig. Bk. V. T. 397, Comm ad jin, 

(t) See Transl. p. 244. 
ij) Ch. IV. p. 5 

(Jc) Ch. XI. Sec 6, p. 11 ; Stokes, H L. B. 346. 

(0 Ch. II. Sec. 1, paras. 14, 22-24 (Stokes, H. L. B. 489, 490). 

(m) Ch. IV. Sec 8, para. 19 ; Stokes, H. L. B. 89; Supra, p. 181. 

(») The daughters take absolutely and so therefore do the sisters. 
Vinayak Auundrao v. Lakehmibdi, 1 Bom, H. C. R. 124. 
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The nature of the estate, which a woman takes in the pro- 
perty in any way acquired by her, seems to have been regarded 
by Vijnanesvara as standing on the same footing as the estate 
of a male. To this he mentions only one exception, 
husband is not liable to make good the property of his wife 
taken by him, in a famine, for the performance of an (indis- 
pensable religious) duty, or during illness, or while under 
restraint.’^ (a) l^lie Vyavabara Mayukha (6) and the Vira- 
mitrodaya (r) repeat this text. The Smriti Cliandrika (d) 
quotes one to the same effect from Dcvala. Devaiida 
Bliatta goes so far even as to say : — In a husband^s pro- 
perty, the wife by reason of her marriage possesses always 
ownership, though not of an independent character, but the 
husband does not ])rfsse.ss even such ownership in his wife^s 
property.*^ (/ ) The Hindu notion of o\\nership seems to bo 
not incompatible, eitlu'r with this right springing up on 
particular occavsions, or with the woman’s general depen- 
dence. (/ ) No limitation is prescribed ])y Vijhanesvara to the 


(a) Mit. Ch II. Sec. 11, p ^>1; Stokc<, IJ L B. In case of 

misconduct on the ])art of the witc ol a tlaLrraiit kind the husband 
may take possession of her Stridhana. Viramit Traussl p 'JUS, 
ib) Ch. IV Sec. 10. p. 10 , ibhl. loL 
(c) Sec. 1, p. 20, 

(c7) Ch IX. Sec. 2, paras. 14, 15. In ])ara. 20, Devanda insists on the 
mother’s excliisiTe o\vnei>hip of her St ndhana as agalll^t any claim 
to partition advanced by her sous But tlii.^ iiiuat he understood by 
reference to his conception of Stridhaiia, and, as to property formerly 
her husband’s, by reference to his notion that the widow's share is not 
heritage and not partible property. Sec the Smriti Cband Ch. IV. 
p. 11; Ch. VII. p. 22, 

(e) Coleb. Dig. Bk. V. T. 415, Comm. ; “ A man, his wife, and his 
son are co-proprietors of the estate Reply of the Sastri at Ahmed- 
nuggur, 30th March 1878, MS. No. 39. According to the law of 
Western India a woman has full ownership of her pallu or Stridhana, 
V. Natha Kahjan et al, 8 Bom. H. C. R. 11, Cr. Ca. The Roman 
law, like the English Equity, strove to guard a woman’s property 
against dissipation by many provisions See Goudsm. Faiid. § 26, p. 55. 

(/) Mit. Chap IL Sec. I, para. 25 ; Stokes, H. L. B. 435, and the 
cases cited above. 

38 u 
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wife^s or widow^s use of the share taken by her in a parti- 
tion. (a) It is shown in the Smriti Chandrik& (b) that this 
share falls within Vijn&nesvara^s conception of inheritance, 
and thus becomes property in the fullest sense. An unmar- 
ried daughter, who on such an occasion shares the inherit- 
ance,*' (c) is similarly unfettered as to the disposal of it by 
any rule in the Mitakshara. (d) It accepts the doctrine of 
the general dependence of women, but without working 
it out to any practical result. It omits the prohibitions 
referred to by the modern commentators, against the 
wife's expending even her separate property without the 
assent of her husband, (c) and in making no special provi- 
sion as to Saudayikam it may probably have intended to leave 


(a) Mit. Chap. I See. 2, para. 8 ; Sec 6, para 2 ; Sec. 7, paras. 1, 14 
(Stokes, H L. B. o7!>, 89k 397, 401); Dayabhaga, Ch. III. Sec. 2, 
para. 37 note, {iblJ 233). 

(^) Chap IV. para. 10. Comp Colcb Dig Bk.V.T. 420, 515, Comm. 

(c) Compare Coleb Dig. Bk. Y T. 399, Coram. sub fin. ; Mit. Ch. 
II. Sec. 1, p. 25, [Ibid. 435). 

(d) Mit. Ch. I. Sec 7, para 14; Stokes, H L. B. 401. See above, 
p. 106, note (^7) 

(e) See the Vlramitrodaya, Sec 1, paras. 14, 15, below; Vyav. May. 
Chap. IV. Sec. 10, para. 8; Stoke.«, II. L. B. 100; Dayabhaga, Chap. 
IV. Sec. 1, para. 23 [ibid 241) ; Smrit. Ch. Chap. IX. Sec. 2, para. 12. 
Under the Teutonic laws the property of a girl remained her own 
after her marriage subject to the guardianship [mundlum) of her 
husband and his use of the fruits during coverture. Of acquisitions 
made during the coverture the wife was entitled to an aliquot part 
fixed variously by different laws. The Saxon law gave her a moiety. 
But though her ownership subsisted her power of disposal was during 
coverture made subject to the assent of her husband. Lab. op. cit, 
400. Under the English common law the wife’s real estate remained 
hers, notwithstanding her marriage, subject to her husband’s seisin in 
right of the wife and consequent assignment of the profits. On her 
death it belonged to her heirs subject only to the husband’s tenancy 
for life by courtesy. But she could not dispose of the property 
without his assent (which is still required under the St. 3 & 4 Wm. 
IV. Cap. 75) except in the case of property vested in trustees for the 
wife’s separate use without restraint on alienation. See Bl. by K., 
Bk. I. C. 15;Bk. II. C. 8. 
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the full ownership constituted by its texts to their natural 
operation on the whole of a woman’s estate, (a) 

This liberality was quite in accord with Vijnanesvara*s 
general tendency to carry principles out to their logical 
consequences without regard to the exceptions and contra- 
dictions established by actual practice. It may be doubted 
whether the equality of a woman with a man as an heir and 
owner of patrimony ii^as ever generally accepted as a cus- 
tomary law. The ancient Smritis did not contemplate it, 
and caste rules, so far as they have been investigated, are 
almost uniformly against it. This advance in the position 
of women moreover seems never to have quite commended 
itself to those even who are in a general way followers of the 
Mitakshara. The Smriti Chandrika limits the woman^s 
right of disposition to Saud&yika, defined as wealth received 
from her own or her husband^s family, and excluding im- 
moveable property given by her husband, (6) The ^^patni’^ 
wife’s dependent ownership over her separated husband^s 
property becomes, on his death, according to this authority, 
independent, yet without power to give, mortgage, or sell 
the estate, except for religious or charitable purposes, (c) 
The Viramitrodaya (t?) gives full power of disposition over 
Saudayika only. So too does the Vjavahara Mayukha, (e) 


(a) iSee above p. 145, 268 ; GovindjiKhimji t Lakshmidas Nathubhdi, 
I. L. R. 4 Bom. 318. In a note to the case of Doe dem Kullammal 
V. Kuppu Pillaif 1 Mad. H. C. R. at p PO, the principal passages are 
collected, which bear on a woman’s power to deal with her separate 
property. In Brijindar et al. v. Rani Janki Kocr, L. R. 5 I. A. 1, a 
grant to a widow and her heirs of her husband^s confiscated estate 
was construed in favour of her daughter as against her husband's 
heirs, a grandson through a daughter by another wife and distant 
collaterals. The restrictive construction of the MitAksharA’s rule, 
Ch. II. Sec. XI. paras. 1 ff is denied as to grants made to a widow. 

(b) Sm. Ch. Chap. IX. Sec. 2, paras. 6, 11, 

(c) Chap. XI. Sec. 1, paras. 19, 28, 29. 

id) Sec. 1, paras. 14, 15, below. 

(e) Chap. IV. Sec. 10, para. 8 (Stokes, H. L. B. 100). 
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and as to property taken by the widow on bor huaband^tt 
death, it limits her strictly to a life enjoyment subject only to 
an exception in favor of religious gifts, (a) The Vivada Chintd- 
mani is to the same effect, (h) Jimiitavrihaiiay (c) while 
denying the wife^s ownership of gifts from strangers, (d) says 
that over Jill property, really hers, her power of disposition 

{a) Ibid. para. 4 (Stokes, H L. B. 99). In the case of CJh'ioumia v. 
Jussoo Mull Deverdass, 1 Borr R it was decided on the Yyav. May 
that a widow could not devise jiroperty inherited from her hus- 
band to her family priest so as to depriv'e the lu'xt heir, her nephew’s 
widow. In Jiiffjr> ruu Xuiho(J<‘c ef a] \ Dfosunkur h a ffr cram, I Borr 
K. 436, on the other hand, a widow was allowed to bc(|ucath by way 
of Kf'islinarpann the property inherited from her husband, except the 
family house and the sum rccpiihitc for her obseejuies, to the exclusion 
of her husband’s cousin. The decision rested on the sacred character 
of such a gift; as in the A'yava.^tba in Dhfioluhh Bhact of al v. Jeern* 
et al, 1 Boit. R. 75, the Sastri sa} s, (p. 7S) “ Goolal Bai was not autho- 
rized to assign to the children of her brethren the house of her 
husband Pit&mber (which alter bis demise had descended to her) 
without the sanction of the heirs.” In roonjevahhace ci al v. Pran, 
Icoonwur, 1 Borr, 194, it was ruled that a woman who had a son could 
not in discharge of her dccea.sed husband’s debts alienate prop(*rty> 
which she had inherited from her father, without the assent of tlie 
son, after he had attained 10 years of ago This is referred to the 
passages from Brihaspati and Katyayana, quoted in the Vyavahara 
MayUkha, to show that a woman is generally unlit to enjoy li'icd pro- 
perty, and that a widow cannot dispose of it cxcejit for special jiur- 
poses. Her son enjoying according to thf‘ Maydkhaan unobstructed 
right of inheritance (Ch IV Sec 10, p 20; SLok(‘>>:, 11. L. B. 105), was 
probably regarded by the Sastris as lia''iiig a joint ownership in the 
property, which thus became inalienable without his assent. A son,” 
says the Pandit at 2 Mori. Dig. 213, “ inherits the estate of his mo- 
ther in the same manner as that of his father ” Sac j) 152. The 
Smriti Ohandrika Ch. VIII para. 11 ; Cli. IX. See II. para. 26; 
Sec. III. para. 4, denies the unobstructed owuersliip of a son in his 
mother’s property. Sec also the Mit. Ch. 1. Sec. VI. para. 2. 

(5) p. 202, 203. See B. GunpiU Sing v. Gunga Fershad, 2 Agra R. 
230. 

(c) D^yabh&ga, Ch. IV. Sec. 1, paras. 20, 23 ; Stokes, H. L. B. 240, 
241. 

W) Coleb. Dig. Bk. Y. T. 420, Comm. II. 
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is unfettered, save in the case of her earnings and of im- 
moveables bestowed by the husband, (a) These she is only 
to enjoy by way of use ; and similarly when she takes his 
estate on his death, which, according to the DS/yabhaga, she 
does, whether he was separated or unseparated from his 
brethren, (h) she '‘must only enjoy her husband^s estate 
after his demise. She is not entitled to make a gift, sale, 
or mortgage of it,^^ except in the fulfilment of a pious duty, 
under the pressure of necessity, or with the sanction of the 
paternal uncles and other near relatives of her deceased 
husband, (r) Jagannatlia, being forced to admit that the widow 

(o) Coleb. Bk V. T. 170, Comm.; k20 Comm. As to a gift 
for maintenance by a son, see Dnargu Koanu^ar v. Musst, Tt^joo 

Kooiiwar (f aj, Ij C W. R., R. ; and the Dayabhaga, Ch. IV. 

Sec. 1, j) 18 (Stokes, H. L. B. 240k 

(b) Off cit. Ch XI. Sec. 1, ]>aras. 0,4^>(Stoke.«. H L. B. 005, 316). See 

K< ( ruf Sltffjh V KonhfhvI Siur/ d al, 2 M I. A. 001; Ghlrdhar^e Slug v. 
K>^ol(ih 1(1 Sing d al, Ibid 014; Rao Karuu Slug y. Xaicab Mahomed 
Fgz Alii Khan ef al, 14 ibid. IS7 ,* The Cnlhdor <>/ MasvUpntam v. C. 
Vi'urafa Narraiu AppnlifS ibid OuO ; Gobi/td Moivn Dossf^t v. Sham 
Lull Bgsnrk d al, C. W. 11., Sp Xo , ]) ; Kajst, C. J., in Cossinaut 

Bijsavk vt al v. lb' rroutnnoidnj if of, *2 Mori. Dig. at p. 215 

(c) Op rif. Ch. XI Sec 1, ])arus. 02, 04 i Stokes, 11. L B. 020*322^ ; 

Deo iltm Rnmauttud Mniiknpalhia v. Ramki<'(> u Dtdty 2 Mori Dig. 115. 
For the case of lui estate taken jointly under thi.s law by two widows, 
see Gobiud Ch/didir d a! y l)uhne> r Khan ef al. 20 C. W. R. 125; 
Srermuftt ( Mnff> t B rj> si^ftrg Doasee v. Ramr'oing Dntt f t al, 2 Mori. Dig. 
80; and coinjiare p lOO of this work. A wife having a joint interest 
with her husband may after his death sell her own share, 3/adara- 
raga v. T'rfha Sdnii, 1. L R. 1 Mad. 0u7. “ In respect of gifts by a 

husband to his wife slie takes immoveables only for her life and has 
no power of alienation, while her domhitnm over moveable property is 
absolute,’' per Jack>on, J , in Kooujbtdiari THiiir v. Prtmc/tH7id Dutty I. 
L. R 5 Calc at p. G8d The rule was apjdied to a bequest by a will 
which imposed restrictions on a widow's absolute dealing with move- 
ables, but none as to the immoveable property. Comp. Brij Indra 
V. Rani Janki Koocr^ L. R. 5 I. A. 1 ; sitprOy p. 101. If a widow turns 
funds given to her by her husband into land she may dispose of such 
land as of the money by gift or devise, Veukaia Rdma Rao v. Vei^kafa 
Surya Rao, I. L R. 2 Mad. 333. A gift by a widow to her daughter’s 
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has independent power over ddya as her husband^s gift or 
as heritage, (a) says in one place that, as to such property, if 
immoveable, ^^her enjoyment only of it is authorized, (6) — 
a rule which applies to moveables also, (c) He thinks 
however that her alienation of the property, though blame- 
able, may be valid, [d) yet he quotes Narada (e) against any 

son was held valid as against the heirs of her husband’s cousin whose 
share before the husband’s decease had been sold in execution, Gokul 
Singh ei al v. Bhola Singht Agra S. R. for 1860, p. 222. 

(a) In the case at 2 Str. H. L. 21, ejectment seems to have been 
maintained by a woman against her husband for a house which he had 
given to her on his second marriage. So also in the case CXXIX. of 
East’s notes, G. v. K., 2 Mori. Dig. 234. A suit for jewels was main- 
tained, Wulubhram v. BIjloe, 2 Borr. R 481. Sec Colcb. Dig. Bk. V. 
T. 481, Comm. Coleb. on Oblig. Bk. II. Ch. III. recognizes this 
right. The answer at 2 Mori. Dig. 68 {Jusliadah Raur v. Juggernaut 
Tagore), denies to a mother any power to dispose by will of the 
personalty inherited from her son, which she might have ex- 
pended. It escheats to the crown. As to realty, see ibidem; 
and pp. 100 {Gopeymohun Thakoor v. Sebun Cotocr et al ) ; 
131 [Doe dem. Sibnauih Roy v. Bunsook Buzzary). At p. 155 [Doedem. 
Gunganarain Bonner jee v. Bulram BonnerjeeJ , the opinion of the Pan- 
dits, given by Macnaghten, is that in Bengal a widow’s estate being 
only usufructuary and untransferable, her sale of the property is in- 
valid even as to her own interest. This principle might operate 
where something had been allotted merely for maintenance, as a 
right to future maintenance cannot be assigned, Ramabai v. Ganesh 
Dhonddeo, Bom. H. C. P. J. F. for 18/6, p. 188. A widow and mother’s 
right to maintenance out of her deceased husband’s estate inherited 
by her son is a purely personal one and cannot be transferred or sold 
in execution. Bhyrub Ghunder v. Nubo Chunder Gooho, 5 C. W. R. Ill, 
unless perhaps where it has been made a specific charge on some part 
of the estate. Gangdbdi v. Krlshndji Bdd/iji, Bom H. C. P J. 1879, p. 2. 

Compare the case of dower under the English law which cannot be 
aliened to a stranger, only released to the tenant of the land so as to 
extinguish it. Colston v. Carre, \ Rolle, Abridgm. 30, Langdoll, Con- 
tracts, 419. But as to a widow’s estate properly so called, see supra, 
p. 298, and the further cases cited below. 

(6) Coleb. Dig. Bk. V. T. 616, Comm. 

(c) Ibid., T. 402, Comm. 

(<2) Und., T. 399, Comm., T. 420 Comm. ; as to this see above, p. 212. 
(e) Ibid., T. 476. 
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such alienation, and says that all the authorities concur in 
forbidding it as to property devolved on a widow by the 
death of her husband, (a) Property acquired by inherit- 
ance by a woman before her marriage he regards as at her 
independent disposal ; (fc) if acquired during coverture, 
ifc is subject to her husband^s control like her other acquisi- 
tions, so long as the husband lives, (c) To a daughter he 
assigns full power ^ over Stridhana which devolved on her 
from her mother, (cf) 

The share taken by a mother in a pariition is according 
to the Smriti Chandrika (e) only a means of subsistence. 
That given to a sister is only a marriage portion. (/) 
The Viramitrodaya insists (g) that in a partition by brothers, 
daughters are entitled to shares, not merely to a provision for 
marriage. The Vyavahara Mayukha,(//) in providing for the 
mother and the sisters, says nothing of the nature of the estate 
they take in the property thus acquired by them. Nilakantha 
does not adopt Vi jiianes varans definition of heritage, (i) 
and it seems that he would, on a widow’s death, assign 
the share allotted to her in a partitition to her sons, (j) but the 

(a) Ibid , T 402, Comm., snh fin See Colcbrooko, cited 2 Mori. Dig. 
p. 212 (Cossinaut Bijsack et al v. llurroosoondry Dossee ei al), 

{b) See 2 Macn. H L. 127 

(c) Coleb. Dig. T. 470, Comm. 

(d) Ibid , T. 515, Comm. Several cases under the Bengal law will 
be found in 2 Macn. H. L Ch. VIII Property inherited by a daughter 
from her father is not Stridhana in Bengal. Cliotay Lai v. Chunnoo 
Lai, L. R 61 A. 15. 

(e) Ch. IV. p. 9. The share which a mother takes as representa- 
tive of a deceased son in a partition under the law of Bengal is not 
there, it seems, regarded as Stridhana. See per Kennedy, J., in 
Jagmohan Haidar v. Sarodamoyee Dossee, I. L. R. 3 Cal. 149. Th6 
pandit’s opinion was different. See below. 

(/) Ch. rV. p. 16, 17, 18. 

(^f) Transl. p. 85. 

(A) Ch. IV. Sec. 4, p. 16, 18, 40 (Stokes, H. L. B. 51, 52. 57). 

(t) Vyav. May. Chap. IV. Sec. 2, para. 1; 'Stokes, H. L. B. 46. 

U) Ihid. Sec. 10, p. 26 ; Stokes, H. L. B. 105. 
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same remark might on the same ground be made as to the 
succession to a share given to a sister. It is doubtful there- 
fore whether any abiding interest of the family of the former 
co-sharers in such property would still subsist or not. 
JagannAtha (a) says that such a share may be aliened by its 
recipient, and he applies the same rule to property inherit- 
ed, (&) but his discussion of these questions shows that 
conflicting opinions are maintained by the principal modern 
commentators, (c) 

The views of English scholars and lawyers on these points 
have been no less various. Prof. H. II. Wilson, in Vol. V. 
of his Works, at p. 29, says: — It is absurd to say that 
a woman was not intended to be a free agent, because 
the old Hindu legislators have indulged in general declara- 
tions of her unfitness for that character. Manu, it is 
true, says of women, ^ Their fathers protect them in 
childhood, their husbands protect them in youth, their 
sons protect thorn in ago. A woman is never fit for 
mdcpondoiico ^ ; (cl) but what does this i)rove in respect 
to their civil rights ? Narada goes furthc‘r, and asserts 
that ^ after ^lusband’s decease the nearest kinsman should 
control a widow, who has no sons, in expenditure and con- 
duct\ (c) But as wo have observed, this is neither the law 
nor the practice of the present day. Besides it does not 
apply to the case of partition, as there the widow has sons, 
and they surely abandon a right to control property which 
they themselves have given. To sanction any other mode 
of procedure would only tend to perpetuate the degraded 
condition of the female sex in India.^’ 

(a) Coleb. Dig Bk. V. Chap. II T. 88, Comm. 

(5) Ibid. 399, Comm., and compare T. 470, and T. 483, Comm. 

(c) The Pandits of the Supremo Court of Bengal in 2 Mori. Dig. at p. 
217, said that, even recognizing the restrictions on a widow’s estate 
taken by mere succession, yet what she received on a partition was to 
be regarded as Stridhana subject to her absolute disposal. See also 
ibid. 239, where the restrictions imposed seem to be only moral ones. 

(d) XI. 3. 

(e) Quoted in the DAyabh&ga, p. 269. 
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And again, at page 20 : — ^^The old lawyers have said, 
^ let a widow enjoy a husband's wealth ; afterwards let the 
heirs take it'; what obligation does this involve that she 

must leave it? Now as to the gift, the same authorities, 

from whom there is no appeal, define what things are 
alienable as gifts, and what are not. Amongst the things 
not alienable no mention is made of a widow's inheritance. 
The whole estate of a man, if ho have issue living, or if it 
be ancestral property, ho cannot give away without the 
assent of the parties interested, and this may indeed be 
thought to a])ply to the iwmoveahlc property inherited by a 
widow, but it is the only law that can be so applied : there 
being, therefore, no law against the validity of her donation, 
it follows that she has absolute power over the property, (a) 
at least such was the case till a new race of law-givers, with 
Jimutavahana at their head, chose to alter it ; but they only 
tampered with the law of inheritance, and the law respecting 
legal alienation being untouched remains to bear testimony 
against their interpretation of a difierent branch of the law." 

On the widow's rights in property, to which she has suc- 
ceeded on her husband's death, the same learned icholar says 
(page 16): — There are but two ancient texts which bear 
positively on the widow’s power over the property which she 
inherits as her husband's sole heir. One is attributed to 
Katyayana, and states ^Let the childless woman preserving 
(inviolate) the couch of her lord, and obedient to her spiritual 
guide, enjoy, resigned, her husband's wealth until her death. 
Afterwards let the heirs take it.' (h) The other is from the 

(a) In Doc v Perry, O Ca. at pp 135, 136, the Sastri of the 

Sudder Court expre.ssed an opinion that the widow of a separated 
Hindd might make a gift of the property she had inherited from her 
husband, except for improper purposes. This was followed by Sir 
E. Perry, but for an additional and inapplicable reason, viz. that the 
grandson of the deceased husband’s daughter was pointed out by 
English law and natural reason as a successor to the property prefer- 
able to the nephew of the deceased, one of the line of heirs expressly 
named by the Hindu authorities. 

(A) Viramitra. Trans, p. 136, 225 ; VivAda Chint. p. 261 ; DAyakrama 
Sangraha, Ch. I. Sec. II. para. 3 ; Ch. II. Sec. II. paras. 11, 12* 

39 R 
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Mah&bharata, which as law, by-the-bye, is no authority* at 
all. ^Enjoyment is the fruit which women derive from 
the heritage of their lords, — on no account shorild they make 
away with the estate of their lords.^ (a) Such are the 
ancient injunctions ; which can scarcely be interpreted to mean 
that if a widow gives away or sells her estate, such gift 
or sale is invalid. Even the later writers who entertained 
less reverence for the female character than the ancient sages, 
have stopped short of such declaration, and Jlmfltavahana is 
content to say that ^ a widow shall only enjoy the estate ; she 
ought not to give it away, or mortgage or sell it.’ (b) He 
allows her also, if unable to subsist otherwise, to mortgage 
or even to sell it, and to make presents to her husband’s re- 
latives and gifts or other alienations for the spiritual benefit 
of the deceased. It is not till we come to the third genera- 
tion of lawyers, the commentators on the commentators, that 
the restriction is positive, and Sri Krishna TarkUank&ra, 
expounding JimAtavahana’s text, declares ^a widow shall use 
her husband’s heritage for the support of life ; and make 
donations, and give alms in a moderate degree for the 
benefit of her husband, but not dispose of it at her pleasure 
like her own peculiar property.’ The utmost that can be 
inferred from all this is, that originally the duty of the 
widow was only pointed out to her, and she was left, in law 
as she was in reason, a free agent, to do what she pleased 
with that which was her own ; but that in later times 
.attempts of an indefinite nature have been made to limit 
her power,” 

Beturning to the same subject, a few pages later, he says 
(page 24) : — ^^The spirit and the text of the original law, in 
our estimation, recognise the widow’s absolute right over pro- 

Co) Apah^i, Take off or away : it is translated in the Digest and 
elsewhere, ‘‘waste,” which perhaps scmfcely renders its due import. 
[Accot ding to the D&jakrama Sangraha, the passage is taken from 
the l>4nadharma of the AnusAsanaparva (?) ] 

(i: 066 DAyahhAga, p. 265. 
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pe^ inherited from a hosband in default of male issne. (a) 
In Bengal tlie authorities that are universally received have 
altered this law and restrict a widow to the usufruct of her 
husband^s property. They have not, however, provided for 
its security, nor for its recovery if aliened, and by such 
neglect have virtually left the law as they found it, or the 
power, if not the right, of alienation with the widow : it is 
open to the Court, therefore, to make what regulations on 
this subject they please, as far as their jurisdiction extends, 
and as far as they are authorised by the Charter ; and the 
regulation most conformable to reason, to analogy, and 
spirit of the Hindu Code, would be to give the widow abso- 
lute power over personal property, and restrict her from the 
alienation of the estate, except with the concurrence of her 
husband^s heirs/^ 

Again at page 26, he says: — the case of the widow^s 
sole inheritance, we have granted that the Bengal lawyers 
limit her in all respects to a life-interest, whilst the Mithila 
writers maintain her absolute right in moveables, and the 
old law authorities oppose nothing to her absolute right 
in every kind of property. In the case of property, however, 
acquired by partition, (h) the arguments in favour of absolute 
right are infinitely stronger, inasmuch as the Bengal 
authorities lean to the same view of the subject. Jimilta- 
vahana starts no objection to such power, liis remark 
being confined entirely to the case of sole inheritance, and 
the VivAda Bhangftrnava concludes a long and satisfactory 
discussion of the question by the corollary, ^ Therefore a 
wife’s sale or donation of her own share is valid.^ 

(a) Mit&kh. Ad. Y&jn. II. 135; Viv&da ChintAmam, p. 151; 
Vtramitrod. page 193 a; Vyavah&i’a MayAkha, Ch. IV. Sec. 8, p. 2 ff. 
(Stokes, H. L. B. 84). 

(5) ** These laws (of Inheritance and Partition), as is observed by 
Sir Thos. Strange, are so intimately connected that they may almost 
be said to be blended together.’’ P. Co. in Katamma Natchiar v. Rqfa of 
Sivagunga, 9 M. I. A. 639, on which their Lordships rest the widow’s 
inheritance to property separately acquired by her husband, as such 
property would be retained by him in a partition. 
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With special reference to the share taken by the widow 
in a partition, {a) ho remarks (page 27) : — *^It is asserted^ 
indeed, that a husband’s heirs succeed to such property 
in preference to a woman’s own heirs, and therefore her 
enjoyment of it is only for life : but the postulate is 
supported only by analogy, not by any positive law, and 
therefore the inference is by no means proved : besides even 
if admitted, preference of succession docs not imply restric- 
tion of right in possession : our law of primogeniture does nob 
preclude, under ordinary circumstances, the father’s right 
to sell, give, or bequeath his property as he pleases; and why 
should any order of succession exercise such influence here, 
when not specially provided for ? ^ Ilcritago and partition’ 

are included by the text of the Mitilkshara, which is good 
law in every part of India, even in Bengal amongst the 
constituents of ^ woman’s property,’ and a woman is acknow- 
ledged by all to be mistress of her own wealth. It is 
argued that lands and houses given by a husband to his wife 
must not be aliened by her after his death : Ihercfnrc, a 
share of land and houses given by his s<nis on partition of his 
wealth, must not be made away with by their mother ; but 
this is surely a different case. A husband, in undue fond- 
ness, might bestow upon a wife the heritage of his stais, and 
they would be deprived of that pati-inioiiy in wdiicli they 
have a joint interust ivlth the father : it is not unwds(‘, there- 
fore, to secure to them the reversion of such effects.” 

Colebrooke’s opinions on this subject appear to havo 
varied to some extent at different times. At 2 Str. H. L. 
19, he says: — ^^Land may be given by the husband to his 
wife in Stridhan and will be her absolute property.” The 
same doctrine as to property inherited is supported by a 
treatise bearing the name of Raghunandana, which Prof. 
Wilson seems to have thought genuine, but which Colo- 
brooke himself pronounces ^^more than doubtful,’’ as oppos- 
ed to the whole current of authorities, in his note to Diya- 


(a) See Viramit. Transl. p. 147; Mit. Oh. I. Sec. VI. para. 2. 
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bhaga, Chap. IV. Sec. 1, para. 23 (Stokes, H. L. B. 241), 
At 2 Str. H. L. 402, ho agrees with the Sastrl that a woman 
may give away her own property, except lands taken by 
gift or inheritance from her husband, (a) which she cannot 
dispose of without consent of the next heir.^' (h) At page 
407, he seems in a Broach case, to intimate that what cornea 
to a woman from her husband is not even Stridhana. He 
must hero have had the Bengal law in mind, as the Mitak- 
shara. Chap. I. Sec. 1, para. 20 (Stokes, H. L. B. 373), uses 
the case of a gift by a liusband to his wife, as an illustration of 
the fact that full proj)erty may arise, otherwise than by birth. 
As Mr. Sutherland (ibid. 430) points out, the Mitakshara is 
silent on the woman’s power to alien her peculiar property, (c) 
and she may, on her husband’s death dispose as she pleases 
of his affectionate gift with the exception of immoveables. 
As to these (iblil. p. 21), the Benares and Mithila authorities, 
he says, impose a general restriction upon the woman^s alien- 
ation of the property, [d) At pp. 108, 110, Colebrooke says 
that a widow succeeding is restricted from aliening the 
immoveables, nnd in tlii> Ellis concurs on the ground that 
“ No woman under any circumstances is absolutely independ* 
eut (e) but as to that the case at p. 241 shows that 


(a) So ill Ifaribhat v. Damodharbhaf, I. L. R. o Bom. 171, as to a 
will by a daiii^hter who having inherited from her father took, it was 
said, an ahsuliite estate. But in Bharmamujavda v, Bhannappagavda, 
H C r. J. for 1S79, p r»57, Piuhey and F. D. Melvill, JJ., ruled 
that a widow of a collateral inheriting in that right cannot dispose of 
the property thus inherited hy will. A widow's will was held inopera- 
tive against her step-daughter's right as heir to lier father, O. Gooroca 
Biitien v. C. Narrahimicmy Batten, 8 M. II. C R. 13. The testamen- 
tary power is as to IStridhana commeusumte with the right of 
disposal during life. Venkata Rdma'a case, I. L K. 2 Mad. 333. 

(i) So 1 Macn. H. L. 40, 

(c) Boc dem. Kidhimal v. Knpper Filial, 1 Mad. H. C. R. 88. 

(d) See also 2 Macn. H. L. 3o. 

(e) So per Grant, J. See Gomulmoney Bossee v. Bamanath Bysaek, 
Fult. B. 200, and as to the higher castes, Steele, L. C. 177* 



LAW OF INHEBITANOE. 


810 


[book I. 


Colebrooke thought a widow could dispose as she pleased of 
her Stridhana^ consisting of jewels, (a) 

As to the share taken by a woman on a partition, Cole- 
brooke appears to have distinctly recognized her as a subject 
of ^^D&ya^^ or inheritance in the fullest sense, (b) At 2 Str. 
H. L. 382, he says that, according to the MitAkshar&, such a 
share is an absolute assignment heritable therefore by the 
widow^s daughters, (c) And this is confirmed by the rule 
which makes the wife's share in a partition her separate 
property even in her husband’s life, and as such heritable 
by her daughters in preference to sons, (d) In the case 
at p. 404, there is an apparent misreading of Colebrooke's 
note. It should be, The share allotted as a provision to 
the widow does not pass to the heirs of her peculiar property, 
but to her husband's heirs. This point may, however, involve 
some diflSculty according to the opinion of those who hold 
that it is not a mere allotment for maintenance but parti- 


(a) See the Yiv&da Chint&mani, p. 260. The presumption is that 
ornaments given for ordinary wear are meant to be Stridhana, Musst, 
BadhaT. Bisheshur Dass, 6 N. W. P. R. 279. See above, pp. 208 
and 186. Family jewels, it has been held in Bengal, are not trans- 
ferable by a widow as her own property, Bhagwanee Koonwur v. 
Farhutty Koonwur, 2 C. W. R. 13 Mis. R., but sec also the VyavasthA 
Darpana, p. 684. Vishnu, Ch. XVII. para. 22, seems to exempt a 
woman’s jewels from partition only during her husband’s life, but this 
cannot be regarded as the accepted law, and is indeed, as we have 
seen, opposed to other Smritis. See Gautama, Ka. XIV. para. 9, 
below; Ooleb. Dig. Bk. V. T. 473. Macnaghten says (1 H. L. 40) 
that the HindA law recognizes the absolute dominion of a married 
woman over her separate and peculiar property except land given 
to her by her husband,” but he adds rather inconsistently, “He (the 
husband) has nevertheless power to use the woman’s peculium and 
consume it in case of distress ; and she is subject to his control even 
in regard to her separate and peculiar property.” 

(b) Mit. Ch. I. Sec. I. p. 2, 8, 12 (Stokes, H. L. B. 364, 366, 870) ; 
Ch. II. Sec. I. p. 2, 31, 39 [ibid. 4^27, 436, 439) ; Sec. 2, p. 1, 2 (ibid. 
440). 

(c) Ibid. Oh. L Sec. 3, p. 9; Stokes, H. L. B. 383. 
id) Mit. Ch. I. Sec. VI. p. 2. 3 ; Stokes, H. L. B. 394. 
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cipation as heir/’ This makes it agree with the opinion 
at p. 88 2. In the same case Sutherland thinks^ bnt with 
diffidence, that the share allotted to a stepmother reverts 
on her death to the partitioning sons. In Bhugwandeen 
Doobey v. Myna Baf*e, (a) the Judicial Committee seem to 
have inclined to the view that, except in Lower Bengal, the 
widow’s property in her share becomes absolute, bnt the 
point was not one requiring decision in that case. That a 
sum of money given to a widow in lieu of maintenance is at 
her own absolute disposal was ruled in the Madras case, cited 
below, p. 315, note (a). Under the Bengal law, SirW. Jones 
says, (h) ^^The moveable property is at the widow’s disposal, 
the immoveable descends to the heirs”; but Colebrooke says, 

the doctrine of the Bengal school controls the widow even 
in the disposal of personal property.” (c) 

This being the state of the authorities, it must probably 
be admitted, notwithstanding the view of Prof. Wilson, that 
the more recent writers have prevailed against Vijndnesvara, 
at least as to a woman’s dealings with immoveable property 
taken by inheritance or by gift from her husband, (d) In a 
Bengal case, 2 Macn. H. L. 214, the Sastri says that in the 
precept ^^^Let the wife enjoy with moderation the property 
until her death,’ the word ^ wife ’ is employed with a gene- 
ral import,” including all cases of female inheritance. The 
restriction does not apply, he says, to land given to a 
daughter by her father, (e) In the case at Bk I. Ch. II. Sec. 
9, Q. 7, the Sistri denies to a mother inheriting from her son 


(a) 11 M. 1. A. at p. 514. 

(b) 2 Mori. Dig. 243. 

(c) Coasinaut By sack et aZ v. Htirrooaoondry Doaeee et al, 2, Mori. 
Dig. 205, 219. 

(d) The passage of K4rada, Ft. I. Ch. III. SI. 80, prohibiting the 
gift by a widow of land given to her by her husband (D&yabhAga, Ch. 
IV. Sec. 1, p. 23 ; Stokes, H. L. B. 241) seems to qualify the special 
rule in paras. 39, 40, enabling her as surviving parent to deal at her 
discretion with the estate. 

(e) See Coleb. Dig. Bk. V. T. 478, 420, Comm. 
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any power to alien the property, though the Smriti Chand- 
rikSb (a) and the Dayabh&ga (h) would apparently give her 
an exclusive interest as against her husband, (c) 

In the Bombay Presidency, immoveable property given 
by a husband to his two wives was held, as to the share of 
each, to be Stridhana not transferable after the husband’s 
death for value to the other, so as to deprive the grantor’s 
daughter of her right to inherit, (d) and in Bnlvant l\av v. 
Purshotam, (e) SirM. Westropp, C. J., says, ‘^The widow in 
this Presidency takes a limited estate only in the immoveable 
property of her childless husband, or son, but she takes his 
moveable estate absolutely.^^ (/) In Purshotam v. Itnnch- 
hod, {g) the same learned Judge has dealt with the nature 
of the widow’s estate with reference to litigation between 
the death of her husband and the issue of letters of adminis- 
tration to his estate: — 

^'Here, from the moment of the testator’s death, at the 
very least, up to the 27th January, the date of the letters of 


(a) Ch. XI. Sec. 3, p 8. 

(b) Ch. IV. Sec 1, p. 1, 18, 19 (Stoke.sH. L. B. 235, 240). 

(c) See P. Bacliiraju v. V Veulntajqtaihii 2 Mad II. C R 402 

(d) Kotarhasapa v Cluniveiova, 10 Bom. H. C. R 403 Comp. 
Itindamma v. Venkata Ramoppa ct at, 3 Mad. H. C. R. 208 

(e) 9 Bom. BT. C R. at p 111 

(/) Becliar Bhagvan v. Bat Lnkblrnu, 1 Bom. H. C. R. 50; Vinayak 
Anandrav ef al v. Laksh miba I, ih. 117; Pranjiuandas et at v. Dev 
kuvarbai et al,ib 130; Mayaram v. Moiinim, p. 313 of the 2nd 
Edition, 2 ibid. 323 ; 2 Str. H. L 13 &c. So in Doijrga Dayec ct al v. 
Poorun Dayee etal, bC. W. R. 141. Sf^e above, p. 100 Under a gift 
from a Hindi), his wife takes only a life estate in immoveables, atid 
an absolute estate in moveables. There is no difference whether sho 
takes either kind of property by will or gift. It is necessary for her 
husband to give her in express terms a heritable right or power of 
alienation to enable her to dispose of immoveable property. Koonjbe'- 
ha/ri Dlmr v. Premchand Dutt, I. L. R. 5 Calc. 684. A gift from 
mere generosity by a widow out of a gift from a husband was held 
invalid. Bmdra Narain Singh v. JKwp Kuar, I. L. R. 1 All. 734. 

{g) 8 Bom. H. C. R. at p. 156 0. C. J. 
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administration, and the day on which they were Issued (a 
period covering the institution of these suits, the laying on 
of the attachments before judgment, and the recovery of the 
judgments themselv^os), the representation was full. It was 
filled by the widow, who took as heir, and, although a Hindft 
widow^s estate in immoveables inherited from her husband, 
which has been compared to that of a tenant-in-tail after 
possibility of issue extinct, (a) [is such that] she may alien 
only under very special circumstances, and although she may 
be restrained by injunction from committing waste,(6) yet she 
does fully represent the inheritance even in that kind of pro- 
perty. (c) Peel, C. J., once described her estate thus : ^The 
estate, although sometimes so expressed to be, is not an 
estate for life : when a widow alienates, she does so by 
virtue of her interest, not of a power, and she passes tho 
absolute interest, which she could not do, if she had not a 
life-estate in quantity. There is no ground for altering the 
nature of the estate. It devolves as an estate by inheritance 
under tho Hindu law, and is the estate which passed from the 
late owner : nothing is in abeyance, (d) The incapacity to alien- 
ate is not in any way inconsistent with an inheritance.’ (e) 
And then he instances estates tail after the statute de 
douis and until the invention of recoveries, and other estates 
of inheritance which are not alienable ; and I may add that 

(а) Moliar Ra)vv Ei^sadah Bat v. The E. J. Company, 1 Taylor and 
Boll, 200. 

(б) Uurnjdoss Euft y. Bvugnnmoney Eossce d ah 2 Taylor and Bell, 

279 ; 0<>j(tfinonnj v. Sagonnonry Dot^sre, 1 ibid o70; Sreeniuiiy 

Jadomonry Dahee v. Saradaprottoou Moolcerj^'c, 1 Bouluois, Rep. 120. 

(c) Bor dem. Rajrhundrr Paramanic v. Bnlloram Biswas, Fulton, 
Rep 133, 135 ; Goprymohun Thakoor y Sehun Cotrer et al, 2 Mori. 
Dig. 105, 111 ; Cossinaut Bysack et al. v. Hurroosoondry Bossee et al, 2 
ibid. 210, 215. 

[d) A right of pre-emption may be exercised by a widow who takes 
her husband’s property by inheritance. Phtdman Ra( v. Haiti 
Kurai, I. L. R. 1 All. 452. 

(c) Hurry doss Butt v. Rungunmoney Bossee et al, 2 Taylor and Bell, 
281, 282. 

40 H 
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of a Hindfl, entitled to ancestral lands of inheritance, who, 
after he has male issue, and while they are living, is unable to 
alienate their inchoate shares in the lands which he holds un- 
doubtedly as of inheritance, (a) Peel, C. J., continues : ^ Nor 
does the fact that the next taker takes as heir to a prior owner, 
and not to the immediate predecessor, furnish any reason 
for holding the estate a mere life-estate. It is, however, for 
purposes of alienation unwarranted by Hindft law, no greater 
an estate — and in one respect it is less beneficial — than a life* 
estate under the English law, since the accumulations on the 
death of the female heir pass, not to her heir, but go with 
the principal. Whenever, in legal decisions or in text- 
writers, the estate is described as one for life, nothing more 
is meant than a reference to the usufruct and the power of 
disposition, where the exceptional power of disposition is not 
properly exercised. The estate is not held in trust, express 
or implied. It is a restrained estate : not a trust estate. 
In her husband^s moveable property at this side of India she 
takes an absolute estate, subject to payment of her husband^s 
debts, (6) 

^^In Ramchandra Das v. Dharmo Narayan 

Ohuckerhutty , (c) a Full Bench held at Calcutta ^ that the 
interest of an heir, expectant on the death of a widow in 
possession, is so mere a contingency, that it cannot be re- 
garded as property, and, therefore, is not liable to attachment 
and sale under Sec. 205 of the Civil Procedure Code,^^ 

As to what is said by Peel, C. J., in the passage quoted 
from his judgment on the subject of accumulations, reference 
may be made for the Bengal law to the language of the 
Judicial Committee in the recent case of Musst, Bhagbutti 
Daee v. Chowdry Bholanath Thahoor et al, (d) Their Lord- 


(a) As to this see now under Partition, Bk. II. Introd. 

(&) Vinayak Anand Bav et al y. Lakahmibai, 1 Bom. H. C. B. 118 ; 
Pranjivandas et al y. Devkuvarbat et al, ibid, 130. 

(c) 7 Beng. L. B. 341, 

(d) L. B. 2 1. A. at p. 261, S. 0. 24 C. W. B. 168. 
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ships say, she took the estate only of a Hind A widow, one 
consequence, no doubt, would be that she would be unable 
to alienate the profits, or that at all events, whatever she 
purchased out of them would be an increment to herhusband^s 
estate, and the plaintiffs would be entitled to recover posses- 
sion of all such property, real and personal/^ But the docu- 
ments executed by the husband and son gave, as construed, 
such an interest to the widow, it was said, ^^that whatever 
property, real or personal, was bought by Chunderbutti out 
of the proceeds of her husband’s estate belongs to her and 
consequently to the defendant.” In the same case it was 
held that land or personal property purchased out of the 
accumulations were the widow’s equally with the fund, and 
devolved upon her heir, (a) 

In the case of Oonda Kooer et al. v. Kooer Oodey Singh y (h) 
their Lordships considering that purchases made by the 
widow were to be deemed accretions to the deceased hus- 
band’s estate, awarded them to his heir against her devise, 
but purposely refrained from expressing an opinion as to 
what would be the effect of a widow’s making purchases out 
of the profits of her widow’s estate, with a distinct intention of 
appropriating such purchases to herself and conferring them 
on her adopted son. (c) The Mitakshara, as we have seen, 

(а) See further the case of S. Soorjee money Dossee v, Dmobundoo 
Mullica et al, 6 M. I. A. 526, and 9 ibid. 123; Govind Ghunder et al v, 
Dulmeer Khan et al, 23 C. W. R. 125; Nihalkhan et al v. Hurchum 
Lall et al, 1 Agra R. 219. In Sri Raja Rao Venkata Maliai^ati v. 
Mahipati Suriah Rav (16 Nov. 1880), the Judicial Committee held 
that immoveable property bought by the widow out of funds given 
by the husband is equally at her disposal as the money with which it 
was purchased. Accumulations from her maintenance or her life 
estate and presents may be invested by a lady in land, which remains 
Stridhana. Nellarkumaru Ghetti v. MaruJcatkammal, I. L. R. 1 Mad. 
166, and the cases at pp. 281, 307 of the same volume, elsewhere 
referred to. 

(б) 14 Beng. L. R. 169. 

(c) See also Sonatun By sack v, T. Jiigguisoondree Boseee, 8 M. I. 
A- 66 ; Gooroo Perehad Roy et al v. Nuffar Does Roy et al, 11 C. W. R. 
497 ; S. Puddo Monee Dossee v. Dwarka Nath Biswas et al, 25 ibid. 335. 
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would not restrict her dealing with such property. In on© 
case the SSstri said that a carriage and bullocks purchased 
by a widow out of her pension were Stridhana, (a) and in 
the recent case at Madras of Venl^ata Rama Rau v, Venkata 
Suriija Rau et al,(b) it was held that whore a widow, having 
received presents of moveable property from her husband, 
had, after his death, purchased immoveable property with 
these and the money raised on her jewels, the property was 
Stridhana which she could dispose of by will. Under the 
Bengal law, as decided by the Judicial Committee, in 
Luchmitnchnnder Geer Gossain ct al v. Kalli Churn Sincjli et 
al, (c) a woman purchasing property out of her Stridhana 
has full power to dispose of it during her husband^s life, (r?) 

The Sastri in the case of Musd. Thakoor Deyhee v. Eai 
Baluk Ram ct al, (c) a case from the N. W. Provinces, govern- 
ed generally by the Mitakshara, went so far as to say, The 
real property which G. or jET. acquired during their lifetime 
with the proceeds of the formers separate share is not 
hereditary, and the latter (because her husband died with- 
out issue) can give it away to any one she likes. Real 
property cannot be alienated in the event of the person who 
acquired it having issue of his own.’^ He seems to have 
been hampered by his recollection of some of the ancient 
texts against a severance of the patrimony from the 
family, (f) but apart from the practical error into which 

(a) Q. 1576, MS , Ahmediiuggur, 26th August 1856. 

(5) L L. B. 1 Mad. 281. 

(c) 19 C. W. R 292. 

{d) In Gunnesh Junonee Debia v. Bireskur Dhul, 25 C. W. R. 176, 
a widow sued her husband’s brother successfully for two-thirds of a 
house partly as her husband^s heir, partly on a conveyance to her 
during her husband’s life by her husband’s brother of his one-third 
share on a purchase, said, but not proved, to have been made out of 
her Stridhana. 

(e) 11 M I. A. at p. 150. 

(/) Even now “ the Rajput never gives lands with his daughters, 
except possibly a life-interest in the revenue.” Sir A. C. Lyall, in 
Fortnightly Review for January 1, 1877, p. 111. 
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this led him, it would not be easy to demonstrate that this 
opinion was not in accordance with the Mitakshar^. The 
Judicial Committee, however, after a review of the principal 
text books and decisions, dissented from the S^stri^s view. 
They say (at page 175) : *‘The result of the authorities seems 
to be, that although according to the law of the Western 
Schools, the widow may have a power of disposing of move- 
able property inherited from her husband, which she has not 
under the law of Bengal, she is by the one law, as by the 
other, restricted from alienating any immoveable property 
which she has so inherited; and that on her death the 
immoveable property, and the moveable, if she has not 
otherwise disposed of it, pass to the next heirs of her hus- 
band. There is no trace of any distinction like that taken 
by the Pandit between ancestral and acquired property. In 
some of the cases cited the property was not ^.ncestral/^ 

In V!jlarangam\^ case, (a) it was said that property, 
inherited by a woman from her husband, ranked like that 
inherited from any other relative, as Stridhana, according to 
the Mitakshara, but her capacity to deal at will with such 
property, if immoveable, as a necessary consequence of this 
proposition, was denied. At page 263, it is said : — 

^^We have seen that Vijiiune^vara includes all property 
inherited by a woman in her Stridhan, In the same chapter 
(Mitak., Ch. II. Sec. 1, pi. 39) he had previously arrived, 
through an elaborate course of argument, at the conclusion 
that a widow takes the whole estate of her deceased husband 
separated in interest from his brethren. This doctrine, 
therefore, must have been fully present to his mind when ho 
developed his theory of Sfridhaii in Sec. 11, He makes no 
distinction between the inheritance of a woman from her 
husband and her inheritance from any other person. The 
right which he thus confers on her is balanced by a corre- 
sponding right which he allows to the husband and his 

(a) Vijiarangam et al v. Lakshman, 8 Bom. H. 0. R. 244 0. C. J. 
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eapindas. That inheritance from a member of her own 
family, which on a woman^s death would, according to the 
Bengal School, revert to the next heirs of him from whom 
she inherited (a) and which, according to the Vyavahtlra 
Mayftkha, would go to her heirs as though she had been a 
male, is assigned by Vijnanesvara (6) to her daughters, her 
sons, and after them to her husband and his sapindas. 
The two rules spring from the same source — a higher con- 
ception of a woman^s capacity for property, and of her com- 
plete identification by marriage with her husband^s family, 
than the Bengal lawyers would entertain — while the limiting 
of the widow^s rights as an heir to the case of her husband’s 
having been separated in interest from his brethren, har- 
monises more with the HindA theory of the united family 
than the opposite doctrine of her taking his share equally, 
whether the family have been divided or not. 

Vijnanesvara, like all the HindA lawyers, denounces the 
appropriation of a woman’s property by her husband, 
except in cases of great pressure, and by the other kinsmen 
under any circumstances, (c) But he lays down no rule 
as to the extent of the woman’s own power over the 
property. The natural conclusion would seem to bo that he 
considered this already suflSciently provided for as to his 
immediate subject, inheritance, by other lawyers, and by 
the analogies to be drawn from his rules as to the estates 
of a male proprietor. Now in Ch. I. Sec. 1, pi. 27, 28, 
it is laid down that a man is ^ subject to the control of 
his sons and the rest (of those interested) in regard to 
the immoveable estate, whether acquired by himself or 
inherited,’ though he may make a gift or sale of it for the 
relief of family necessities or for pious purposes, (d) It is 


(a) Colebrooke, Dig. Bk. Y. T. 399, 477. 

(b) Mit&k. Ch. n. Sec. 11, pi. 9, 12, 25. 

(c) Mit&k. Ch. II. Sec. 1, pi. 32, 33; Stokes, H. L. B. 465-^6. 

(d) If be reserve enough for the support of the family, however, the 
father is allowed to deal, free from interference with what he has himself 
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clear, therefore, that a right of absolute disposal did not 
enter into Vijnanesvara^s conception of the essentials of 
ownership, {a) He admits (b) the genuineness and the 
authority of the text of Narada, which, with so many others, 
proclaims the dependence of women, which he says does 
not disqualify them for proprietorship. He allows a hus- 

acquired. Such is the effect of the passage referred to when taken with 
Chapter I. Sec. 5, pi 10, unless the latter is to be referred — as perhaps 
on correct principles of interpretation, it ought to be referred — solely 
to moveable property. 

(a) With the HindA conception of ownership as consisting in exclu- 
sive use not necessarily including a right of alienation, we may 
compare in the English law the estate of the tenant for life under the 
Statute De Doiiis and under the Roman law the estate of an heir 
subject to substitutions. He was during his life regarded as sole 
proprietor, the substitute down to the time when the substitution 
opened had only a bare expectation; judgments and prescriptions 
operative against the successor as heir operated also against the sub- 
stitute ; yet subject to special exceptions the former could not alienate 
the property. The substitute moreover, though he had but a mere 
hope of succession, could take all measures requisite for the preserva- 
tion of the property. See Poth. Tr. des Substitutions, Sec. V. Art. 
353, 155, 160, 175, 178. 

The closest resemblance however to the estate of the Hindd widow 
is perhaps to be found in that of the widow under the old Teutonic 
laws in the property enjoyed by her as dower. Of this she was pro- 
prietress, yet without any power of alienation. The rights of the 
heirs were suspended during her widowhood ; the succession opening 
only on her death or remarriage. This dower in the lands of the hus- 
band was variable in proportion according to the settlement, but by 
custom was fixed usually at one-third. This was exclusive of the doB 
legitima or money gift, the amount of which it was found necessary 
to limit by law. The dower of the English law was confined to the 
husband’s lands, though called dos. It originated probably in the 
Saxon law which is continued in that of gavelkind and free-bench, 
giving a moiety of the lands to the widow during a chaste widow- 
hood modified by the more widely spread custom, limiting her 
enjoyment to one-third. This she holds as a sub-tenant for life of 
her husband’s heirs who must set out her lands by metes and bounds. 
See Laboulaye, op. dt. 401 ; Bl. Comm. Bk. II. Ch. VIH. 

(5) Mit&k. Ch. II. Sec. 1 ; pi. 25, Stokes, H. L. B. 435. 
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band, as we have seen, in some cases to dispose of his 
wife^s property. The inference to be gathered from these 
passages is strengthened if we look into his chief authori- 
ties. Manu allows women no independence. The verse 
denying it occurs in Yajnavalkya also (Ch. I.). Katy^yana, 
so frequently quoted in the Mitakshara, says that the widow 
is to enjoy the estate frugally till she die, and after her the 
heirs (a) consistently with that passage of the Maha- 
bharata (b) which limits the widow to simple enjoyment, 
Jaganndtha (T. 402), referring to texts 47G and 477, observes 
that as a woman is not allowed to make away with immove- 
able property given to her by her husband, much less can 
she dispose at her will of such property inherited from him. 
Even Brihaspati, who, as we have seen, insists emphatically 
on a widow^s right of inheritance, is equally emphatic in re- 
straining her power of dealing with it (c) 

It seems a reasonable inference from these and other autho- 
rities that, as to immoveable property at any rate, (and 
wdth immoveable property, according to the Hindu law, is 
classed every kind of property producing a periodical in- 
come,) the woman^s ownership is subject to the control 
of her husband, and of the other persons interested in 
the preservation of the estate, and that it cannot be need- 
lessly dissipated at her mere caprice. Katyayana, indeed, 
as quoted by Nilakantha, {d) says expressly she has not 
property therein to the extent of gift, mortgage, or sale,^^ 
except, as Mlakantha adds, for appropriate purposes. A 
widow may dispose as she pleases of property as to which this 
power is expressly conferred, but to recognise inherited 
property as part of her Stridh 'ana by no means involves the 


(a) Colebrooke, Dig. Bk. V. T. 477. 

(h) T. 402. 

(c) Yyav. May. Ch. I. V. Sec. 8, pi. 3 ; ibid. 84. 

{d) Vyav. May. Ch. lY. Sec. pL 4; Stokes, H. L. B. 84. This 
restriction applies equally to lands given by a husband to his wife as 
Stridhana. As wife or as widow she cannot alone dispose of them. 
2 Macn. H. L. 35. 
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coDsequence that she can alien it without good reason, (a) The 
argument in support of this consequence put forward by 
Jaganndtha in his comments on Colebrooke's Digest^ Bk. V.> 
T. 399, involves a very obvious fallacy. 

And this is the practical conclusion at which Prof. H. H. 
Wilson at last arrives. He says (page 77) : — We have 
so fully discussed the doctrine of alienation by widows 
that we need not advert to the cases illustrative of grants 
made by them. There is clearly a difference between the 
situation of a widow inheriting, and a father in possession, 
because the sons and grandsons have a direct lien upon the 
estate, which remote heirs have not : although, however, 
the law might be held to permit a widow^s alienation of 
property to which she succeeds as heir, yet the obvious 
analogy of the case, and the general impression on the sub- 
ject, operate to prevent her alienation of fixed property and 
chattels, and therefore the decisions of the Sadr Dewani 
in the cases of Mahoda v. Kahjani et al, (h) and Vijaya 
Devi V. Annaj^urna Devi (c), may be admitted as law, the 
authority of the Court having been interposed, as we have 
recommended it should be, in every case, to make that 
invalid which was considered immoral/^ 

At 1 Macn. H, L. p. 40, it is said that a wife is subject to 
her husband’s control even as to her separate and peculiar 
property ; but this is opposed to the definition of Stridhana 
in the Dayabhaga. (d) It rests perhaps on the general texts 
as to a woman^s dependence which are cited in Coleb. Dig., 

(a) See Narada, Ch. I. Sec 3, p. 28. Property consists not in the 
right of alienating at pleasure ; Coleb. Dig. Bk. V^. T. 2, Comm. De- 
pendence does not imply defect of ownership, ibid. Bk. II. Ch. IV. 
T. 17, Comm. As to property taken as her share by a wife or widow 
in a partition, Jagannatha asserts her power to dispose of it equally 
with Stridhana. Coleb. Dig. Bk. V. T. 87, 88, Comm. Tnis agrees 
with the opinion of the pandits cited below, and with the Mit^ksbara 
Ch. I. Sec. VII., Sec. II. para. 8 j above, p. 303, 308, 310. 

ib) 1 Calc. S D. A. K. 62. 

(c) Ibid. 162. 

(d) See above, p. 266. 

41 a 



322 


LiW OF IKHERITAKOT. 


[book I. 


Bk. III. Ch. I., T. 51, 52; and on these Jagann&tha 
throws out a suggestion that, althongh a widow, being 
free from the dominion contemplated by Manu and Narada, 
is absolute mistress of her acquisitions of property, yet 
an unmarried daughter, being possibly comprehended 
within the general term * son ^ takes any acquisition of wealth 
subject to her father^s superior right, which, as to such pro- 
perty, continues during her subsequent coverture, so as to 
prevent an alienation without his assent, (a) But her guar- 
dianship is transferred to her husband and his family on 
her marriage. The texts, if taken literally, would prevent 
any acquisition at all, and being superseded or explained 
away so as to allow of a widow^s acquisition of property, they 
cannot properly be applied to a state of things which their 
writers did not conceive as possible. 

The circumstances under which a widow may, according 
to the law which assigns her only a special estate, deal with 
the property inherited from her husband, have already been 
considered at p. 99. The chief of them are compendiously 
stated in the case of Lalla Giinpai Lull et alv. Musst. Toortm 
Koonwur et al [h) : — The Sraddha of the widow’s husband, 
the marriage of his daughter, the maintenance of his grand- 
sons, and the payment of the husband^s debts are legitimate 
grounds of necessity for alienations.^^ Self-maintenance, 
discharge of just debts, protection or preservation of the 
estate, are grounds of expenditure equally justifiable as 
pious purposes, (c) The charges of a pilgrimage were refused 
recognition as a ground for alienation in Huro Mohun v. 
8. AulucJc Monee Dassee et ah (d) A compromise made by 
the widow in fraud of the rights of the expectant heirs is 
not binding against them, (e) That her defective capa- 

(a) Coleb. Dig. Bk. V. T. 477, Comm. 

{b) 16 0. W. R. 52 C. R. 

(c) Soorjoo Fershad et al v. R. Kriahan Fertah, 1 N. W. P. R. 49. 

(d) 1 C. W. R. 252. 

(a) MuBBt Indro Kooer et al v. Shaikh Ahdool Fwrkat et al, 14 C« W. 
Jt. 146 C. R. 
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city however must not be made a means of fraud is noticed 
in Bk. I. Ch« II. Sec. 2^ Q. 4, as also that her transactions 
must be made good so far as they can be out of her limited 
estate, (a) A wife in Bengal has a power of sale over 
immoveables which she has purchased out of her separate 
funds. (&) The wife, however, according to Macn. H. L. 40, 
on whom their Lordships rely, is subject to her husband^s 
control, even as to her Stridhana. A widow turning her 
moveable Stridhana into immoveable property can dispose 
of the latter by will, (c) 

Sri Krishna Tarkalankara in the Daya Krama Sangraha 
regards Stridhana chiefly from the point of view of the particu- 
lar modes of devolution prescribed for the difierent elements 
of it. It is for the purpose, he says, of determining precise- 
ly to which of these the different rules of succession apply, 
that the definitions of the different kinds of Stridhana have 
been framed, (d) Vijilanes varans rules for the succession to 
Stridhana are discussed in the Introductory Remarks to 
Bk. I. Ch. IV B., Sec. 6, of this work, (e) where too the rules 
of the Vyav. May. on the same subject are considered. The 
statement of Sir W. Macnaghten (1 H, L. 38) that "In the 
Mitakshara whatever a woman may have acquired, whether 
by inheritance, purchase, partition, seizure, or finding, is 
denominated woman^s property, but it does not constitute 
her peeulitim^” is entirely unsupported by anything in the 
Mitakshara itself, (/) and has been the source of much con- 

(a) See Mayaram v. Motiram, 2 Bom. H. C. R. 333; Bitgooa Jha v. 
Lai 1 ) 088 , 6 C. W. R. 36 C. R. ; Rdm Shewuk Boy ct al v. Sheo Gobind 
Sahoo, 8 ibid. 519. 

(5) Lucliman Ghiinder Geer Qossain et al v. KalU Churn Singh et al^ 
19 C. W. R. 292, P. C. 

(c) Vetikata Rama Bau v. Venkata Suriya Bau et al, I L. R. 1 
Mad. 281. 

{d) DAya Krama Sangraha, Ch. II. Sec. 2, pa. 1 ; Stokes, H. L. B. 487. 

(c) See also Bk. I. Introd. p. 145 ff. above. 

(/) " VijnAneSvara erklarb Adyam......als alles anf irgend eine 

Art......Erworbene ; erbehauptet, dass Stridhana hiereinfach in seiner 
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fusion in practice. That work, having enlarged the woman’s 
capacity to take property all of which it terms Strldhana, 
then lays down rules of corresponding breadth as to its 
devolution. The exception of the Sulka and its probable 
origin have already been noticed. The May&kha, as we 
have seen, (a) while accepting VijMnesvara’s definition of 
Stridhana, distinguishes between the kinds specially de- 
scribed in the Sastras, and for the devolution of which special 
rules are laid down, and all other kinds, which descend, he 
says, as if the female owner had been a male, (h) In the 
absence of a distinct rule in the Mitakshara for the devolu- 
tion of woman’s property this might have been an admissible 
doctrine under that law. But first the Mitakshara makes 
the woman inherit ; then it says that Stridhana includes the 
property thus taken (Mit. Ch. II. Sec. XI. para. 3) ; then 
it says Stridhana has been thus described” (Mit. Ch. II. 
Sec. XI. para. 8) ; Failing her issue Stridhana as above 

described shall be taken by her kinsmen as will be 

explained” (Mit. Ch. II. Sec. XI. para. 9) ; then that daughters 
and their ofifspring take in priority to sons ; lastly that sons 

etymologischen Grundbedeutung zn nehmen sei : Tm 

ganzon folgenden Abschnitt iiber das Stridhana und die Succession in 
dasselbe wird diese Definition festgehaltcn.” — Jolly, Ueber die Recht- 
liche Sfcellung der Frauen &c p ol. Yijiianesvara explaining Adyam 
BO as to include every kind of acquisition, insists on the etymological 
sense of the definition and adheres to it throughout the section on 
Stridhana and its devolution If by pmd/M??? Macnaghten meant the 
kinds of property specifically enumerated in the Smritis, he is in 
direct contradiction to the Mitakshara, or else draws a distinction 
which the Mitakshard does not draw, and on which therefore nothing 
turns. The rules given areas to “woman’s property,” not as to 
peculi um, except in the single instance of SCllka. 

(a) Above, p. 145, 150 note (5); p. 272. 

(h) The S.lstri in a Bengal case, at 2 Macn. H. L 121, directed that 
a woman’s sons should succeed to land acquired by her. In this he 
agreed with the Mayfikha, but in excluding a grandson he disagreed 
with it. The succession of the remoter heirs is in all cases governed 
by the same rules as though the property were a male's, according 
to the Ddya Krarna Sangraha. See Vyavastha Darpana, p. 727. 



INTROPUOTION.] WOMAN'S PROPERTY. 825 

take (Mit. Ch. IL Sec. XI., para. 19). An exception made as 
to the Sulka (Mit. Ch. II. Sec. XI. para. 1 4) and the^pecial rule 
laid down as to that, serve to emphasize Vijii&nesvara^s 
intention that the general rules should extend to every 
other case, ^^the author,*^ as he says, ^‘now intending to set 
forth fully the distribution of Stridhana, begins by describing 
it,^^ (Mit. Ch. II. Sec. XL para. 1) and then gives rules for 
its devolution as above, (a) 

The view taken by Jirniitavahana, and constituting the 
Bengal law, is this. The Anvadhoya or gift subsequent and 
the Prifcidatta or present from a husband are types of all the 
special kinds of Stridhana, which he recognizes, and are, he 
says, to be equally divided between sons and daughters. 
The Yautaka or gift at the marriage goes to the unmarried 
daughters alone, (h) who have a preference over their 
married sisters in the distribution of the other Stridhana 
also, (r) Next after daughters as successors come the sons 
and their sons, taking precedence of the daughters sons, 
after whom come the barren and widowed daughters, (d) 
This line of succession resting on the principle of exequial 
benefits differs widely from Vijrianesvara’s, who next to 
daughters, places their daughters, and next to them, 
daughter's sons, (e) before the sons of the deceased 
woman are admitted. On failure of offspring, Jimfita- 


[a) What YAjuavalkya (11 117) calls the “ motheris property,” 
TijuAnesvara calls Stridhana. Unless, therefore, what the mother 
has inherited is not her property, it follows of necessity that he 
intended Stridhana to include heritage. So as to property inherited 
by a daughter included in Stridhana but subject to a special rule of 
devolution. Mit. Ch. II, Sec. XI. para. 30. 

(fe) See Srinath Gangopadhya et al v. Sarhamangala Dehi, 2 Beng. 
L. R. lit A C. 

(c) Viramit. Sec. 8, p. 20. 

(d) D&yabb&ga, Ch. IV. Sec 2 (Stokes, H. L. B. 243-251). For the 
Btep-son by a co-wife, see ibid. Sec. 8 {ibid. 251) ; D&ya Krama San* 
graha, Ch. 11. Sec. 3, para. 11 {ibid. 493); Coleb. Dig. Bk. V. T. 505,506. 

(e) Mit. Ch. II. Sec. 11, p. 10, 12, 18, 19; Stokes, H. L. B. 460.2. 



326 LAW OP INHEBITANOB. [BOOK !• 

yahana (a) assigns to tlie deceased woman^s husband 
married by an approved rite only property received at the 
nuptials. Her other property goes to her brother, mother, 
and father in succession, {b) 

Jagann&tha (c) follows Jimfltavahana to some extent in his 
rules as to the succession to Stridhana. Sons and daughters 
succeed jointly except to the Yautaka. This on failure of sons 
is taken by daughter's sons, after whom come the son^s sons. 
To other Stridhana, failing maiden daughters, sons, and mar- 
ried daughters, the son^s son succeeds, and in default of him 
the daughter's son. (d) After these the inheritance goes to the 
woman^s own family of all her property, except gifts at the mar- 
riage. (r) The husband as to such property comes in after 
her brothers and parents. (/) The succession of the husband 
in the first place is limited to the specially enumerated kinds 
of Stridhana. As to property taken by inheritance the rule is 
that on the death of the woman it goes to the then nearest heirs 
of him whom she succeeded. The woman^s own heirs are 
not regarded as heirs to property thus acquired. ((/) Jimftta 


(a) DayabhS/ga, Ch. IV. Sec. 3, p 4 ff; Stokes, H l4. B. 251. 

(b) See Judoonath Sircar v. Bmsunt Goomar Boijy 11 Bcng. L R. 286. 
Further details on the Bengal law will be found in the summary, D%a- 
bhS.ga, Ch. IV, Sec. 3 (Stokes, H. L. B 251), under the head of Stri- 
dhana, in Macnaghten’s H. L and in the Vyavastha Darpana. At 2 
Mori. Dig. 237, the Sastri says, in a Bengal case, that even immove- 
able property given to a woman by her husband descends, on her 
death as a widow, to the heirs of Stridhana or female property. 
Compare the answers, referred to above, pages 304, 308. Property 
taken by a woman before her marriage by bequest from her father is 
in the same case pronounced Stridhana. If it is her Stridhana 
then her heirs as classed in the province should inherit it. See Coleb* 
-Dig. Bk. V. T. 420, Comm ; Mit. Ch. II. Sec. XI. para. 30. 

(c) Coleb. Dig. Bk. Y. Ch. IX. Sec. 2. 

(d) Op. cit. T. 445, Comm. 

(e) Ibid. T. 504, 508, 509, 511. 

(/) Ibid. 512. 

(pr) DAyabhfiga, Ch. XI. Sec. 1, p. 66 ff ; Stokes, H. L. B. 820, Ac. 
Sec. 2, p. 30, ibid. 329; Coleb. Dig. Bk. Y. T. 420, 422, Comm.; 1 Str. 
H. L. 130 ff. 
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extends the rule even to a daughter's son succeeding to 
his maternal grandfather, hut this is contradicted by Jagan- 
nAtha. (a) Mitramisra (6)condemns the explanation given by 
Jimftta and generally follows the Mit^kshar^i. He howeyer 
not only gives the Sulka to the brothers, but also immove- 
able property bestowed by their parents, and what was given 
by the kinsmen. The husband married by an approved 
rite succeeds, with these exceptions, to the whole property 
left by his childless wife, not merely to her nuptial presents. 
The rules of the Smriti Chandrika (c) and the Madhaviya (d) 
are glanced at in the course of Mitramisra^s discussion. 
The Vivada Chintamani gives the Yautaka to the unmarried 
daughter, the son, and the daughter's son in succession. 
Presents from the woman^s kinsmen it distributes equally 
between sons and daughters. The Sulka it assigns to the 
brothers. On failure of issue as far as her daughter's son, 
the deceased woman^s husband is pronounced heir, (e) 

This slight sketch of the systems or attempts at system of 
the other commentators will serve to show the great advan- 
tage of Vijhanesvara’s scheme in point of simplicity. This, 
as shown in Bk. I. Ch. IV. of this work, and above, p. 146 ss., 
has generally prevailed in Bombay. Thus in Gangdrdm et al 
V. Balia et al, (/) it was ruled that property inherited by a 
woman from her father is Strldhana, which descends first to her 
daughter, and failing a daughter, to her husband and his 
heirs. In Frdvjeevandds et al v.' JDewcooverldee et al, (gf) it was 
held that ^^daughters take the immoveable property absolutely 
from their father after their mother^s death.^^ In Vinayeh 
Anundrao et al v. Liixumeehdee et al, {h) it is said of the mother 


(а) Sitahai v, Badri Prasad, I. L. B». 3 All. 134. 

(б) Yiramitrodaya, Transl. p. 221, 228 ss. 

(c) See Smriti ChandrikA, Ch. IX. Sec. 2, 3. 

(d) Mlldbaviya, p. 43. 

(e) VivAda ChintAmani, p. 266 ff. 

(/) Bom. H. C. P. J. F. for 1876, p. 31. 

(g) 1 Bom. H. C. R. 130. 

(h) 1 Bom. H. C. R. 121. 
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inheriting from her son : — The quantum of estate which she 
is allowed to take in the character of heir to her son, is not 
free from doubt ; although in the category of those who take 
as heirs to a separated brother, there is no distinction or 
difference made between the quantum of estate taken by a 
mother from that taken by a son, a father, a brother, or any 
other relative, who admittedly takes in such an inheritance the 
most absolute estate known to HindA Law/^ (a) As to sisters 
it is said (p. 124) : — “ As to the mode in which sisters take^ 
it would appear by analogy that they take as daughters. In 
a passage from the Commentary of Nan da Pandlta, cited by 
Mr. Colebrooke in his annotations to para. 6 of Sec. 5 of the 
second chapter of the Mitakshara, occur these words : ^ The 

daughters of the father and other ancestors must be admitted 
like the daughters of the man himself, and for the same 
reason,' but the daughters of the man himself take abso- 
lutely, and so, therefore, do the sisters/' (t) 

/ 

In the case already referred to 5 the S&stri says that the 
property taken by inheritance by a mother from her son is 
for the purpose of further descent to be regarded as her 
property. In the case of Jugunalh v. Sheo SUmikari (c) the 
Suddur Court, on the advice of its Sastri, applied the law 
of the Vyav. May., by pronouncing a woman's own sister 
heir in preference to her husband's sister to property that 
the deceased had inherited from her father. The case, Q. 5, 
is a strong one, for there the son of a woman by her first 
marriage was pronounced her heir to property inherited by 
her from her second husband, in preference to that husband's 


(а) Manu, Ch. IX. Sec. 185, 217 ; Mitakshara on Inheritance, Ch. 
n. Sec. 3 (Stokes, H. L. B. 441) ; VyavahAra MayAkha, Ch. IV. Sec. 
8, p. 14 (Stokes, H. L. B. 87). 

(б) See now Bk. I. Oh. II. Sec. 14, 1. A 1, Q. 4, Remark. A maternal 
great-niece takes an absolute estate by inheritance like a daughter or 
sister. I. L. R. 5 Bom. 662. 

(c) 1 Born E. 102. 



iNTRODUcrrioN.] woman’s propebtt. 329 

own family. In Bai Muncha v. Narotamdas Kashidas et alf{a) 
it was ruled that property inherited by a woman, except by 
a widow from her husband, ranks as Strldhana and descends 
accordingly, and lastly, as we have seen in Vijayarangam v. 
LaJcshman^ (b) that a widow succeeds to her husband^s pro- 
perty as Strldhana, which then devolves according to the law 
of the Mitaksharft or of the MayAkha, as either authority 
may locally prevail over the other, (c) In Kotarhasapa v, 
Clianverova, (d) property given by a husband to one of 
his wives was held to be Strldhana, held by her under a 
restriction against a sale after his death to her co-widow, so 
as to deprive her daughter of her right of inheritance. 

The use of the word Strldhana in the several senses to 
which we have referred may be observed in the above cases. 
According to the Mitakshara, the property must have been 
Strldhana in every case, but it is not clear that in some 
instances the idea was not present that there might be pro- 
perty held by a woman which was not Strldhana, and which 
was not subject according to the Mitakshara to the general 
rules laid down for the devolution of that kind of property. 
In Bengal and Madras {e) this notion has gained a distinct 
ascendancy through the prevalence, in those provinces, of 
authorities which, as we have seen, give to Strldhana a 
narrower meaning, and prescribe for its devolution much 
more intricate rules than Vijnanesvara. 


(а) 6 Bom. H. C. R. 1 A. C. J. 

(б) 8 Bom. H. C. R. 244 0. C. J. 

(c) As to this see Sahhdrdm Saddshiv v. Sitabdi^ I. L. R. 3 Bom. 
353; and above, pp. 10 ss. 

10 Bom. H, C. R. 403. 

(e) Colebrooke (2 Str. H. L. 403) says the descent from the widow 
is regalatcd by the text of Brihaspati, Bk. V. T. 613 (misquoted as 
T. 413) of Coleb. Dig. This the Yyav. May. Chap. IV. Sec. 10, para. 
SO (Stokes, H. L. B. 106) applies to the special Stridhana only, in the 
case of a failure of the nearer heirs provided by para. 28, t.e. the 
husband in case of an approved marriage, and the parents in other 
Cases, though apparently before the Sapindaa of either. The Mit. 
42 H 
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In Chotay Lall v. Chunnoo Lall, (a) Pontifex, 3,, says, It 
appears to me, therefore, that if this case was uncovered by 
authority, property taken by inheritance by a woman from 
her father would be her separate property, unless the words 
^ acquired by inheritance' are altogether rejected from the 
text'; but being constrained by the weight of the con- 
trary authorities he felt bound (p. 239) to decide that in 
this case Luckey Bibee's estate was only a qualified 
estate, and that, upon her decease, the plaintiffs, as the 
heirs of her father, became entitled to the property 
in dispute: though I must confess that, speaking for myself, 
if the case had been untouched by authority, I should have 
felt compelled to give a plain meaning to the plain and 
unqualified words of the Mitakshara, rather than explain 
them away or in cfiect reject them, by the application 
of principles of which, after all, we have only a hazy 
and doubtful knowledge/' (&) On appeal this decision 
was aflSrmed by Sir E. Couch, C. J., and Ainslie, J. In the 
judgment of the learned Chief Justice, the chief precedents 
for a departure from the text of the Mitakshara are cited, (c) 


Chap. II. Sec. 11, para. 11 (Stokes, H. L. B. 460) merely allows the sa- 
pindas of husband or parents to succeed. In this case Colebrooke 
must have intended to state the law of the Smriti Chandrik& and 
M&dhaviya, not of the Mitakshara. See Smriti Chandrika, Chap. IX. 
Sec. 3, para. 30. In Madras on the death of one who inherited as a 
maiden daughter she is succeeded by her married sisters, not by her 
own sons, MuUu Yaduganadha Tevar v. Doraslnglm Tevar, I. L. R. 
3 Mad. at p. 335 ; and Simmani Ammal v. MuUammdl, ih, at p. 268. 
See p. 107 ss. supra. 

. (a) 14 B. L. R. at p. 237. 

J[h) A similar conclusion is arrived at by Innes, J., I. L. R. 3 Mad. 
at pp. 310, 313, and at p. 333, Muttu Sw6mi Ayyar, J., says, “ There is 
no doubt that Yijnanesvara Yogi, the author of the Mit&ksharfi., classes 
it as strtdhanam,’’ but these learned judges held that the Mit&ksharA 
did not on this point give the law to the Madras presidency. 

(c) These are : Musst Gya/nkoowv/r v. Dookhwrn Singhf 4 Calc. Sel. 
Rep. 830 ; Sheo Sehai Svngh et al v. Jlusat Omed Koowar, 6 Calc. Sel. 
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Of these four are Bengal cases, and rest partly on *the doc- 
trine of the D4yabhaga and partly on Macnaghten’s mistaken 
notion that the Mitdkshara recognized woman^s property 
which was not Stridhana, or that it provided some rule for 
the descent of such property different from the one pre- 
scribed for Stridhana, A Madras case (a) also is cited in 
which it is said that the texts recognizing a daughter's 
inheritance as Stridhana relate only to the appointed 
daughter. This is directly opposed to the Mitakshara, (b) 
as is another theory started in the same case that the 
daughter inherits only as the passive instrument of pro- 
viding a worshipper for the deceased, (c) Vijfianesvara basis 
Sapindaship entirely on consanguinity, (d) The Bombay 
case of Navalram Atmardm v. Nandkishor Shivnarayan, (e) 
referred to by the learned Chief Justice of Bengal, rules that 
property inherited by a married woman from her father is 
Stridhana and descends as Stridhana to her daughters. 
Vijnanesvara^s leading principle is that women gain as full 
ownership by inheritance as by any other recognized mode of 
acquisition. If however they take a full ownership they must 
in the absence of an express rule to the contrary transmit the 
property to their heirs. (/) Katyayana^s rule, (^) supposed 

Rep. 301 ; Heralal Baboo v. Musst. Bliuncoomary Beebee, Calc. S. D. 
A. R. for 1802, p. 190 ; Punclmnand Ojhah et al v. Lalslian Mlsser et 
al, SC. W. R. 140 ; Beo Persad v. Liijoo Roy, ll Beng. L. R. 245 n, 
246 n, S. C. 20 C. W. R. 102 ; Katama Natcliiar v. the Raja of 
Shivagunga, 6 M. H. C. R. 810. 

(а) Katama Natcliiar v. The Raja of Shivaganga, 6 M. H. C. R. 310. 

(б) See Mit. Ch. II. Sec. 2, para. 5, and Ch. I. Sec. 11, para. 1 ; 
Stokes, H. L. B. pp. 441, 410. 

(c) 6 M. H. C. R. p. 338 ; Mit. Ch. II. Sec. II paras. 2, 3. 

(d) See above, p. 120. 

(e) 1 Bom. H. C. R. 209. 

(/) See Vyav. May. Ch. lY. Sec. X. paras. 22, 26; Smriti Chand. Ch. 
VIII. para. 11. 

(g) Coleb. Dig. Bk. V. T. 477. 
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by other commentators to bring in the husband^s heirs after 
the widow by the mere word heirs/^ is by Vijnanesvara 
significantly omitted, 

Jagann&tha shows (a) that the inference drawn in the 
case of other female successors by JimAta Vahana from the 
text of KAtyAyana relating to a widow is altogether unfound- 
ed. Of JimAta^s view that on the death of a daughter who 
had succeeded as a maiden to her father^s property, that pro- 
perty passes to her married sisters as his heirs previously 
excluded by her, he says it is ‘^not directly supported by the 
text of any legislator or the concurrence of any commentator.^^ 
Hence, he says, in the case of a daughter's succession to her 
father, her heirs, not his, take on her death except where 
JlmAta's personal authority is accepted. 

In one of the Bengal cases the Vivada Chintamaniis referred 
to as if it supported the narrower limitation of the estate 
taken by way of inheritance by a widow or daughter. What 
the Vivada Chintamani says, however, as stated by the 
learned editor, is that any property which a woman inherits 
is her Strldhana. Hence any property of her husband 
which she inherits shall on her death be received by the 
heirs of her peculiar property.^^ (b) This being so even in 
the case of a widow to whom KatyAyana’s rule in favour of 

the heirs” directly applies, it follows a fortiori that if the 
mother die after inheriting her son^s property such property 
becomes her Stridhana. Hence the heirs of her peculiar 
property get it.” Similarly Visvesvara and Balambhatta, the 
two principal commentators on the MitaksharA, say: If the 
succession (to a man deceased) be taken by the grand- 
mother it becomes a maternal estate and devolves on..., 

her daughters, or successively on failure of them on her 
daughter's sons, her own sons and so forth, {c) i, e. the property 

{a) Coleb. Dig. Bk*. V. T. 420, Comm, 

(b) See Viv. Chint. Table of Sucscession XII, XIII, pp. 262, 292. 

(c) Mit. Ch. II. Sec. IV. para. 2, note. At Allahabad, however, 
exactly the contrary was held, consistently with the other cases, 
Fhukar Singh v. Banjit Singh, I. L. R. 1 AH. 661. 
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is Strldhana thougli taken by inheritance from a grandson. 
The term is not nsed^ because the doctrine of the Mit&kshar& 
being once received, it had no specific significance, (a) but 
the devolution prescribed necessarily implies it. 

♦ 

The Saraswati Vildsa, Sec. 264, explains Yajnavalkya^s text 
in precise agreement with the Mitakshara. It describes 
Strldhana as a kind of daya Sec. 333 S ; and includes a 
woman^s succession in the class of unobstructed inheritance. 
Sec. 398. (c) In providing also for succession to Strldhana in 
this largest sense, though it recognizes the special rules applic- 
able to Sftlka, &c.. Secs. 288, 303, it does not ground any dif- 
ference on the fact of the StrJdhana’s having been inherited or 
not inherited property. In all cases save those which are the 
subjects of special rules, it assigns the succession first to 
daughters on account of their partaking their mother^s 
nature more fully than sons. It limits the woman^s power 
of dealing with immoveable property as do the Vivada 
ChintAmani and the other commentaries, (c?) without contra- 


(a) Comp. Yyav. May. Ch. IV. Sec. X. para. 25. 

(h) The Smriti Chandrika, Ch. IV., reconciles the familiar Vedic 
text on the unfitness of women to inherit with the passages that assign 
shares to a mother and a sister, by arguing that these shares not 
being of definite portions, constituting property subject to partition, 
cannot be Daya (commonly rendered heritage), which involves the 
notion of a continuous right of participation in the successive male 
members of the family, inherent in each member from the moment 
of his birth. As women have not common family sacrifices to sup- 
port, that central notion of the joint family fails in their case as a 
support of the group of ideas, applicable to an undivided estate 
amongst males. No rules are provided for the regulation of a joint 
female property, and the Vyavh&ra Mayfikha, Ch. IV. Sec. 8, pp. 9 and 
10 (Stokes, H. L. B. 86,) says that in the case of a plurality of widows 
or daughters, they are to divide it and take equal shares. 

(c) The importance of this from the Hindu point of view consists in 
this, that the " unobstructed right is the fullest conceivable, not 
being obstructed or deferred as ownership by the existence of the 
present possessor. 

(d) Sec Smfiii ChandrikA, Ch, IX. 13, 15. 
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dieting the Mitakshara, which recognizes her constant depen d- 
ence,{a) In Kdtama Natchidr v. The Raja of Shivagunga^ (b) 
however, the Privy Council say : The passages in the Mitak- 
shara contained in clauses 2 and 3 of Section 1, Chapter 

I when examined, clearly appear to be mere definitions 

of ^obstructed ^ and 'non-obstructed^ heritage, ^ and to have 
no bearing upon the relative rights of those who take in 
default of male issue, ^ and consistently with this Jagannatha 
points out (c) that if obstructed inheritance gives but 
a defective ownership as some authors have contended 
as a ground for cutting down the estate of a female succes- 
soi*, the principle must apply to a daughter’s son, a pupil, 
and the other remote heirs in whose cases no such 
limitation is admitted. Notwithstanding the cases that rest 
on a different interpretation, the high native authorities 
just referred to seem to place it beyond reasonable 
doubt that the Mitakshard intended rightly or wrongly 
to give a woman full ownership by inheritance, and to 
make her the source for property thus taken of a new 
line of succession, (c?) Still the decisions have gone so 
far and are now so numerous in a sense opposed to this 
construction that it cannot properly bo acted on. In the 
case of the Widow ofShanher Sahai v. Raja Kashi Rershad [e) 
the Judicial Committee refused to limit a widow^s estate to a 
mere life interest, but in Brij Indur Bahadur Singh v. 
Ranee Janki Koer (/) their Lordships said : — 

^^It is unnecessary to determine whether immoveable proper- 
ty acquired by a woman by inheritance is ^woman^s property. 

(a) Mit. Ch. II. Sec. I. 25. 

(5) 9 M. L A. 539, 613. 

(c) Coleb. Dig. Bk. V. T. 420, Comm. II. 

{d) See also above, page 272, note (a), which makes it clear that 
property inherited by an unmarried woman passes on her death to 
her heirs as such, according to the express rule of the MitSrkBhar& for 
that case. 

(e) L. R. 4 I. A. at p. 208. 

(/) L. R. 5 1. A. 1. 
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It has been decided that a woman cannot, even according to 
the MitElkshar&, alienate immoveable property inherited from 
her husband, and that after her death it descends to the heirs 
of her husband and not to her heirs, Musst, Thahoor Deyhee 
V. Rai Balulc Bam, 11 M. 1. A. 175/' {a) And still more' 

recently it has been pronounced (5) impossible to 

construe this passage [of the Mitakshara] as conferring upon 
a woman taking by inheritance from a male a Stridhana 
estate transmissible to her own heirs/' 

While this has been the course of the decisions of the 
Privy Council in cases from Bengal and Madras, (c) another 
development by inference from the restrictions on a widow 
has been arrived at in Bombay. The absolute estate of a 
woman is necessarily her Stridhana, (d) and as she can deal 
with it as she pleases (e) so it, if any thing, must be inherited 
as hers by her heirs. So also as to a sister according to the 
law of the Mayflkha and with the same consequences. (/) 
In Bengal and in Madras where the restrictions on women’s 
inheritance are thought consistent with the doctrine of the 
MitaksharS, the daughter succeeding as such has but the same 
limited interest as the widow and transmits no rights to her 
own heirs. ((/) Jagannatha recognizes it as incongruous that 


(a) P. C., in Brij Inchir Bahadur Shigh v. Banee Janki Koer, L. R. 
5 I. A. at p. 15. 

(5) Miittu VaduganadJia Tevar v Doraslngha Tevar, L. R. 8 I. A. 
at pp. 108, 109. 

(c) In Madras as well as in Bengal, contrary to the law as constru- 
ed in Bombay (above, p. 106), it is said that daughters once excluded 
as being married at the father's death succeed in turn as the father’s 
heirs. On the same principle after their death the father’s heir should 
be sought again. See above, p. 106, notes (/) {g)» 

(d) See above, p. 297 ss. 

(e) Venhairdma's case, I. L. B. 2 Mad. 333. 

(/) Yindyah Anundrdo v. Ldkahmibdi, 1 Bom. H. C. B. at p. 124. 

(^) See Chotay Lai v. Chunoo Lai, L. R. 6 1. A. 15 ; Muiiu Fada- 
ganadha Tevar v. Dorasingha Tfvar, L. R. 8 I. A. 99. 
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the daughter who is postponed as heir to the widow should 
have a larger power of alienation, (a) It did not occur to 
him that entrance to the family by birth or marriage made 
a difference. But lastly the Judicial Committee in Mutta 
Vaduganadha v. Dorasinga {b) say how impossible it is 
to construe the passage (Mit. Ch. II. Sec. XI. para. 2) as 
conferring upon a woman (in that case a daughter) taking 
by inheritance from a male a Stridhana estate transmissible 
to her own heirs. The point is now completely covered by 
authority.^’ Hence it seems a female heir must be regarded 
as taking in no case more than a life estate before that of 
the other heirs of her own predecessor, and it appears that 
the distinction made in Bombay can hardly be maintained. 
In the great case of Katama Natchiar v. the Rajah of Shiva- 
gunga (c), the estate of a Zamindar was adjudged to belong 
to the daughter of the deceased owner in preference to his 
nephew, audit thus passed from the line of Muttu Vaduga/^ 
the nephew, after being held by him, his two sons, and his 
grandson in succession. The wife and daughter were pro- 
nounced the immediate heirs, though the heirs of the last 
male owner still had an interest, according to the doctrine 
of reversion, {d) The daughter died, and then it was ad- 
judged that, not her children, but the eldest grandson of her 
father, through her half-sister, was entitled next in succession 
to the whole estate, it being impartible, (e) 

Now in the case of Tuljdrdm Mordrji v. Mathuradds and 
others (/) it is said that all females entering a family by 


(a) Coleb. Dig. Bk. Y. T. 399, Com. 

(&) L. E. 8 I. A. at p. 108. 

(c) 9 M. I. A. 639. 

(d) See Periasami et alv. TJie Representatives of Balugai Tevar, L. 
R. 6 I. A. 61. 

(e) In the Multan district, it is observed, any property inherited by 
a woman passes on her death to her family of marriage and not of 
birth. Panj. Oust. Law, II. 272 ; see Muttu Vaduganadha Tevar v. 
Dorasinga, L. R. 8 I. A. 99. 

(/) I. L. R. 6 Bom. 662. 
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marriage and becoming heirs through that connexion are 
subject to the same restrictions as a widow of the propositus, 
that is, they take moveable property absolutely, but in im- 
moveable property only an estate durante viduitate. 
Other female heirs, as daughters, it is said take absolutely. 
This is an intelligible distinction, and the rule as to the 
daughters is generally followed in Bombay, (a) but the op- 
position is not one made by any Hindd authority. In Vindyak 
Anundrdo v. Lakshmibai, (b) Arnould, J., says, " there is 
no difference made by the texts in the quantum of estate taken 
by a mother and by a son/^ The daughters succeeding take 
absolutely as the Sli.stris agreed in the Devacooverbdi s case, (c) 
and as the daughters take absolutely so do the sisters/^ (d) 
But '^from these authorities [the Mitakshar^ and the 
Mayflkha] it would appear that a widow takes an absolute in- 
terest in her husband\s estate/^ (e) The Sastris referred to 
said she could expend even the immoveable property, though 
only for proper purposes. Hence Sir M. Sausse concluded 
to a mere life use of the immoveable estate^^ and an 
uncontrolled power over the moveable estate^^ as descending 
to a widow. The limitation of the widow^s estate is thus 
evolved from Katyayana^s restriction as to her use of the 
property, {/) but without the widow^s estate being made as in 
Bengal a type of all inheritance by females. (^)By the recent 
decision it is made a type of all female inheritance in the 
family of marriage but not of birth ; but if the restriction is 
to be construed as proposed, and applied to any others than 

(a) See Bk. I. Ch. II. Sec, 7. 

(b) 1 B. H. C. E. at p. 121. 

(c) Ib. at p. 132. 

(d) Ib. at p. 124.. 

(e) 16. atp. 132. 

(/) Vyav. May. Ch. IV. Sec. VIII. paras. 3, 4 ; Coleb. Dig. Bk. V. 
T. 399, 402 ; D&ya-Krama-Sangraha, Oh. I. Sec. II. paras. 3-6 ; above, 
pp. 301, 306. 

(g) SeeBboYOf p. 311 ; Coleb. Dig. Bk. V. T. 420. 

48 H 
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the widow, who alone is mentioned by K^tyAyana as bound 
to economy of the estate taken from her husband, there 
seems to be no good reason why it should not be applied to all 
female heirs as well as to some of them. If the Mitakshar^ 
doctrine is accepted all take a complete estate, especially 
the widow who, it is elaborately proved, takes the whole 
estate of her deceased husband, (a) If the views of other 
lawyers prevail no woman takes an absolute estate by in- 
heritance. An instance of the former doctrine already 
given shows well how it was understood by the principal 
commentators on the Mitakshara. The grandmother enters 
the family by marriage and the property inherited by her is, 
as we have seen, regarded as Stridhana, or maternal estate, 
devolving on her daughters and daughters^ sons as heirs in 
priority to her sons, (b) A daughter may thus inherit while 
many male agnates of the family remain, who, by her taking 
an absolute estate are deprived of their succession, (c) 


(«) Mit. Chap. II. Sec. I. paras. 3-39. 

Mit. Chap. II. Sec. IV. para. 2, note. 

(c) So the allotment retained for the wife by her husband in a 
partition goes to her daughters as Stridhana; Mit. Ch. I. Sec. VI. 
para. 2. It thus passes away to their heirs, and leaves their family of 
birth, except in the particular case of their dying before their mar- 
riage is completed. In that case their brothers of the full blood alone 
take as heirs; the property does not blend again with the general 
lEunily estate. Mit. Ch. II. Sec. XI. para. 30. 
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BOOK I. 


INHERITANCE. 

CHAPTER I. 

HEIRS TO A MEMBER OF AN UNDIVIDED 
FAMILY. 

SECTION L-SONS AND GRANDSONS. 

Q. 1.— A man of the Sudra caste died. He has the fol- 
lowing relations : — 1 son of the deceased^s eldest son, 3 
younger sons, 2 brothers, and 1 cousin. The deceased re- 
ceived a cash allowance from Government on account of 
certain Hakka' and Ldjima (a) rights. It is an old ances- 
tral property. How should the certificate of heirship be 
granted to each of them ? Describe his share. If it is not 
an ancestral property, how should the share of each be 
described in his certificate ? 

A . — If the property was acquired by the forefathers of 
the deceased, and if it has never been divided before, it 
should be first divided into two shares, the one to be consi- 
dered as belonging to the deceased^s father and the other 
to the cousin^s father. Then the share of the deceased's 
father should be sub-divided into three shares, one to be 
allotted to each of the three brothers including the de- 
ceased. The deceased's own share, which is i of should 
be divided again into four shares, one to be assigned to his 
grandson and three to his sons. — Tanna, 16^A April, 1852. 


(a) Lay^'im&. 
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Authomties.—CI) Mit. Vyav. f. 60, p. 1, 1. 1 ; (2) f. 60, p. 1, 1. 7, 
($es Auth. 3) ; (3) f. 48, p. 2, 1. 6 

“ Whatever else is acquired by the co-parcener himself without de- 
triment to the father’s estate, as a present from a friend, or a gift at 
nuptials, does not appertain to the co-heirs (Colebrooke, Mit. p. 268, 
Stokes, H. L. B. 384). It devolves as though there had been a 
partition.” (a). 

(4) Mit. Yyav. f. 44, p. 2, 1. 13 {see Chap. II. Sec. 4, Q. 1.) 

Keharks. — 1. The answer applies equally to the higher castes. 
Bhalchandra 6&stri said the son of the wife first married was to be 
regarded as the elder, but this is not warranted by the Mitak. or the 
Yayav. May. See Steele, L. C. 40. 

2. For details regarding “ indivisible or separate property,” see 
Partition, Book II. 

3. In case the deceased had alone acquired the property in ques- 
tion, it goes in equal shares to his sons and grandson. 

4. An unseparated son excludes separated ones. See Bajee 
Bapoojee v. Venooldi. (6) 

5. A son born in wedlock is held legitimate though begotten 
before it. (c) 

6. A son may relinquish his share in the common estate for 
money. He then takes the place of a separated son. (d) 

7. An elder son by a younger wife succeeds to an impartible 
estate in preference to a younger son by an elder wife, {e) 

8. A joint trade is joint family property (/). See Book II. Intro- 
duction. 

9. A joint trade loan is a charge on joint family property, (y) 


(а) See Musst. Phoolbas Koonwar v. Lalla Jogesher Sahoy, L. R. 4 

I. A. at p. 19. 

(б) S. A. No. 282 of 1871, Bom. H. 0. P. J. F. for 1872, No. 41. 

(c) Collector of Trirhinoiwly v. Lahhamani, L. R. 1 I. A. at p. 293. 

(d) Balkrishna Trimbak v. Savitrihai, I. L. R. 3 Bom. 54. See below. 
Chap. II. § 1, Q. 6. 

(e) Padda Ramappa v. Bangari Sherama, I. L. R. 2 Mad. 286. 

(/) Bdmalbhai v. Someshwaret al, I. L. R. 5 Bom. 38. 

(y) Sheoji Devkarn v. Kastmibai, Bom. H. C. P. J. F. for 1880, p. 
255 ; Bemola Dossee v. Mohun Dossee, I. L. R. 6 Cal. 792. See Coleb* 
Dig. Bk. I. Ch. V. T. 182, 185, 186. 
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SECTION 2.— OTHER MEMBERS OP AN UNDIVIDED 

FAMILY. 

Q. 1 . — A man got his son married and spent a good deal 
of money on his education. The son afterwards emigrated^ 
and was for a long time in service in another country, where 
he acquired considerable property and died. Who will be 
his heir, his father or his wife ? 

A. — Whatever he may have given to his wife out of affec- 
tion, or whatever may be her strldhana, belongs to her. 
All the rest of the son^s property goes to his father. 

Alimednug^ur, September 29th, 1854 . 

Authorities — (1) Yyavahara MayAkha, p. 163,1 2: — 

“A wife, a son, and a slave are (in general) incapable of property, 
the wealth which they may earn is (regularly) acquired for the man 
to whom they belong.” (Borradaile, p. 121, Stokes, H. L. B. 100.) 

(2) Yyav. May. p. 151, 1. 1 ; (3) Yiramitrodaya, f. 221, p. 1, 1. 10. 

Remark — As the son was instructed at the father’s expense, the 
property gained by him cannot be separate as against the father, 
unless acquired by means not referable to the family estate. See 
Book II. “ Property self- acquired ” 

Q. 2. — A father and his son were undivided. The latter 
died, and left a daughter and a wife. Will these be his 
heirs, or his father, or his brother, or his mother ? 

A. — All have an equal right to the estate of the deceased. 
But the ornaments of the wife belong to her alone. 

Dll ar war, October \9ih, 1859 . 

Authorities.— (1) Mit. Yyav. f . 55, p. 2, 1. 1 ; (2) Yyav. May. f. 
155, p. 4. 

Remark. — All the deceased’s property, as far as it is not separate 
property (avibh&jyam), will go to the father, and be divided between 
him and his surviving son on partition. See Question 1. 

Q. 3. — If there is an ancestral Inam in the possession of 
live brothers, and some of them die without issue, will the 
survivors inherit their shares ? 

A. — ^Tes. — Rutnagherry, September \hth, 1846. 
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Authority. — Yyav. May. f. 136, 1. 2 : — 

“ Among brothers, if any one die without issue, or enter a religious 
order, let the rest of the brethren divide his wealth, except the 
wife’s separate property.” (Borradaile, p. 101, Stokes, H. L. B. p. 85. 

Q. 4. — Who will be the heir to a deceased brother ? 

A.— If the brother was undivided, his brothers will inherit 
his property. 

But if he was divided, his wife, etc., will be his heir. 

Brothers who have divided and afterwards again lived 
together are called ‘‘re-united.^’ If a re-united brother die 
his re-united coparcener will inherit his estate. 

Poonaj October 2ifhy 1845, 

Authorities. — (1*) Vyav. May. p. 136, 1. 2, {see Chap. I. Sec. 2, 
Q. 3); (2*) Mit. Vyav. f. 65, p. 2, 1. 1 

The wife and the daughters also, both parents, brothers likewise, 
and their sons, gentiles, cognates, a pupil and a fellow student ; on 
failure of the first among these, the next in order is indeed the heir 
to the estate of one who departed for heaven having no male issue. 
This rule extends to all (persons and) classes.” ( Cole brooke, Mit. 
p. 324, Stokes, H. L. B. 427.) 

(3*) Yyav. May. p. 14*1', 18: — 

“ Yajiiavalkya enumerates the order of those entitled to succeed to 
the wealth of one re-united ; as of a re-united (co-heir) the re-united 
(co-heir), so of the uterine brother the uterine brother.” (Borradaile, 
p. 112; Stokes, H. L. B. p. 93.) 

Q, 5 — A man died and left an ancestral Watan. Will his 
widow or his younger brother inherit it ? 

A , — If the property is ancestral, and the brothers were 
undivided, it will belong to the younger brother, though it 
may hawe been entered in the records of Government in the 
name of the eldest only. The wife has no right to it. (a) 
Broach f May lAthy 1856. 


(a) A vatan cannot be enjoyed by a female while males of the family 
claim it. — An'poorndbdi v. Janrow, S. D. A. E. 1847, p. 74, following 
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Authokitibs. — (1) Mit. Vyav. f. 50, p. 1, 1. 7 ; (2*) Vyav. May. 
p. 136, 1. 2. {See Oh. I. Sec. 2, Q. 3.) 

Q. 6. — Two brothers, Bhai and Bhaidasa, possessed a 
village. They gave to a certain Bhikari ES.madatta four 
bighas of land for himself and his heirs. Rama had four 
sons. One of these sons died, and after him his son, leaving 
a widow. The latter claims one bigha as the share of her 
husband. Upon inquiry it appears that the land had not 
been divided. Is her claim under these circumstances 
admissible ? 

A . — The claim is not admissible since the land was 
undivided. The other three sons of Bhikari Eamadatta 
inherit their brother’s share. — Broach^ Mau \Wi, 1855. 

Authorities. — (1) Mit. Vyav. f. 45, p. 1, 1. 1 ; (2*) Vyav. May. 
p. 136, 1. 2. {See Chap. I. Sec. 2, Q. 3.) 

Remarks. — The brothers deceased were held to be represented by 
their sons in a joint Hindd family in Bhagwan Goolabchimd v. KHpa- 


an interpretation of 1832 on Sec. 20 of Reg. XVI. of 1827. But the 
reason there given is now no longer applicable. A female may 
succeed, Ch. IV. B., Sec. 1, Q. 12 ; Bai SnraJ v. Guvernmemt of 
Bombay et al, and Bdpnblidi v. Bai Saraj et al, 8 Bom. H. C. R. 83 
A. C. J. ; Bdi Jctlia v. Ilaribliai, S. A. No. 304 of 1871 (Bom. H. C. P. 
J. F. for 1872, No. 38); The Government of Bombay v. Ddmodkar Per» 
mdnandds, 5 Bom. H. C. R. 202 A. C. J. ; (comp. Keval Kiiber v. 
The TaluJcddri Settlement Officer, I. L. R. 1 Bom 586); BayiKom Ndru 
Powdr v. Shrinivdsrao Pandit, Bom. H. C P. J P for 1881 p. 270> 
subject to the provisions of the Vatandars* Act, (Bom. Act 3 of 1874). 
There is not a general presumption in favour of the impartibility 
of Vatan estates. He who alleges the impartibility muse prove it. 
Adnreshappa v. Gun'ushidappa, L. R. 7 1. A. 162, infra, Bk. II. Introd. 
§ 5 0. As to the succession generally to inams and vatans, see Chap, 
II., Sec. 6 A, Q. 8, Remark ; and as to claims to inclusion amongst 
the recognized vatandars, see Gurushidagavda v. Budragavdati et aL 
(I. L. R. 1 Bom. 531.) In Madras it is said that a woman cannot 
hold the office of Karnam except nominally. Venkatratnama v. 
Ramanujaedmi, I. L. R. 2 Mad 312. She may perhaps appoint a 
deputy, as in Bombay, under Sec. 51 of the Act above referred to* 
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ram Anundran ; (a) Debi Perahdd v. Thdhur Dial ; (6) Bhimul Doss y. 
Chopnee Lall (c). 

In Moro Vishvandth v. Ganesh VUhal (d) it was held that the repre- 
sentation descends without limit when there is not an interval of 
more than three generations between the deceased and his surviving 
descendant. 

Q, 7. — ^Three brothers divided their father’s property 
and lived apart. But one room was left undivided, and 
given to their mother as a dwelling place. One of the bro- 
thers died, leaving a widow. Then the mother of the bro- 
thers died. The widow claims a third of the room as her. 
husband^s share. Has she a right to it ? She has given it 
as Krishnarpana to her daughter's son. Has she a right to 
do so ? 

A , — The widow has no right to any part of the undivided 
room. — Broach, March 17 ih, 1857. 

AuTHOKirrEs.— (1) Mit. Yyav. f. 47, p. 2, 1. 13 ; (2*) Yyav. May. 
p. 136, 1. 2. {See Chap. I. Sec. 2, Q. 3.) 

Bekaek. — As to residence in the family dwelling, see above, p 252, 
and Book II. Introduction, “ Peopekty natueally indivisible.” See 
also Q. 9. 

Q. 8. — Two brothers lived apart, and each managed his 
own affairs. The elder of them died without male issue, 
leaving a widow only. Can she claim a share of the family 
Watan ? 

A . — widow without male issue has no right to demand 
a share of any Watan, Vritti, or hereditary oflSces which 


(o) 2 Borr. 29. 

(6) I. L. B. 1 All. 105. 

(c) I. L. R. 2 Calc. 379. 

(d) 10 Bom. H. C. R. 444. So in the Panjftb ; see Tapper, Panjftb 
Customary Law, vol. II. p. 141. 
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were acquired by ancestors^ and which were not previously 
divided. — Ahmednuggv/rj August 1854 (a). 

Remaiik. — A Hindill widow has no estate in the joint family pro- 
perty. {b) 

Authokities. — (1 and 2*) Vyav. May. p; 136, 1. 6 and 1. 2 (see 
Chap. L Sec. 2, Q. 5). 

Q, 9. — Four brothers effected a partition and lived separate 
from each other. As usual, a house, some ground, and 
other immoveable property remained undivided. Two of 
these brothers died. The question is whether or not the 
share of the immoveable property should be made over to 
the widows or to the surviving two brothers. 

A. — The widows of the deceased brothers cannot claim 
the whole of the shares of their husbands, but they should 
be provided with a suitable residence. The rest of the im- 
moveable property will fall to the two surviving brothers. 

Ahmednuggnr^ Jamary 5fh, 1849. 

Authorities. — (1) Yyav. May. p 136, 1. 2 (see Chap. I. Sec. 2, Q. B) ; 
(2) Vyav. May p. 134, 1. 4, 6, and 7 ; (3) Mit. Yyav. f. 49, p. 1, 1. 10. 

Remark. — The Sastri means that to the portion loft undivided the 
ordinary rules governing the inheritance of undivided property must 
be applied, and that these will exclude the widow, saving her right 
to residence. 

That right cannot bo extinguished even by a sale of the house, (c) 

2. When two united brothers successively die, each leaving a 
widow and no children, the widow of the last deceased brother takes 


(a) The right to a vritti (upadhyliya) being established in a family 
a fresh cause of action arises on each infringement of the right by a 
rival family. Divdkar Vithal Joshi v. Ha/rbhat bin MaJiddevhhai, 
Bom. H. C. P. J. F. for 1881, p. 106. 

(b) Lalluhhai v. Raval Bapvji, Bom. H. C. P. J. for 1880, page 243; 
Antaji Raghunath v. Pandurung,V, J. 1879, p. 478. 

(c) See Jdangcila Debv v. Di/nofMith Rose^ 4 Ben. Xi. B. 72 0. C. J. ; 
Tulemand Bingh v. Ruk'MVMi, I. li. R- 3 All. 353; Parvoti Kom Bol* 
apa V. Kisa/nsing bln Jaisingt Bom. H. C. P. J. P. for 1882, p. 183. 

44h 
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the property, the widow of the first deceased being entitled only to 
maintenance, (a) For the share of an undivided coparcener, who 
leaves no issue, goes to his undivided coparceners, whether the pro- 
perty is ancestral or acquired by the coparceners as joint estate. (6) 

Q. 10. — A man had three sons. One of them died with- 
out issue. He and his two brothers had net divided their 
ancestral property. Although the deceased had left a 
widow, the certificate of heirship was given to his two bro- 
thers. They subsequently died. One of them has left a 
widow and two daughters. The other has left three 
daughters. The property of the first deceased brother is 
in the possession of the widow, who is the inoth('r of two 
daughters. It will bo observed that one' brother who had 
not taken his share from his two brothel's died, and that his 
two brothers survived him. Now his widow claims the 
share of her husband from the beirs of the two brothers, who 
possess the ancestral property. The cjuestion is whether 
she can claim a share, or a maintenance only. 

The widow of the first deceased brother wi^hcs to take the 
share due to her husband, but it is to bo noticed that the two 
brothers who died afterwards have loft some daughters to bo 
married. According to the custom of the caste, a large ex- 
pense is required for tho marriages and subsequent cere- 
monies. The widow who demands the share of the common 
property has no children. Will this circumstance cause 
any obstacle to her claim ? 

A . — The husband of the widow appears to have died 
without having previously divided his property. He has 
left no sons. His widow cannot therefore claim any share 
from the heirs of the two brothers who died afterwards. 
They should only give her maintenance (c). 

Surat, March 17th, 1858. 

(а) Muset. Surajmookhi Koonwar v. Muast. Bhagavati Koonwar^ 
Privy CounciJ, 8th Feb. 1881. 

(б) Rddhabdi v. Ndmd/rdv^ I. L. R. 3 Bom. 151. 

(c) The custom of the City of London and of other places reservea 
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Authorities. — (1) Mit. Vyav. f. 66, p. 2, 1. 10 (see Auth. 3) ; (2) 
Mit. Vyav. f. 48, p. 1, 1. 9 ; (3*) Vyav. May. p. 136, 1. 2 (see Chap. 1. 
Sec. 2, Q. 3). 


Q. 11. — A man died and his widow has filed an action 
against her brother-in-law for the recovery of certain pro- 
perty belonging to her deceased husband. The brother- 
in-law had lived apart from his deceased brother for about 
25 years. A division of the family property had not, how- 
ever, taken place. Can the widow claim a share ? 

A , — The widow cannot claim a share of that which may 
be undivided aad ancestral property; but if there is any 
which may have been acquired by her husband without 
making use of the property of his ancestors, she can claim. 
it from her brother-in-law. 

Authorities —(1) Vyav May. p. 136, 1 4 

“ But if her husband have departed for heaven the wife obtaine food’ 
and raiment ; or (tu) if unseparated, she will receive a share of the 
wealth as long as she lives ” (6) (Borradaile, p 102 ; Stokes, H. L 
B. 85). 

(2) Vyav. May. p 136, 1. 2 (see Chap I Sec. 2, Q 3). * 


Q 12. — Two brothers of the Kanoji caste were undivided. 
One of them died, leaving a widow. The other brother 
does not maintain her, nor docs he assign to her any pro- 
perty to live upon. Who has, under the circumstances, 

the chief room in the family dwelling as the widow’s chamber. See 
Elt. Ten. of Kent pp *12, 173 ; and below, Ch II Sec. 7, Eemarks. 

(b) Note — The words “ if unseparated ” (avlhliakta) belong to both 
halves of the sentence, and the translation should run thus : — 

^ In an undivided family, if her husband have departed for heaven 
the wife obtains food and raiment, or she will, etc. ” In the explana* 
tion, which in the Mayftkha follows this text, the word avarodh^ is 
wrongly translated by woman set apart.” It means “a concu- 
bine.” 
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the right to collect the money due to the deceased, the wife 
or the brother ? 

A , — The brothers were undivided. The brother has 
therefore the right to collect debts due to the deceased. 
The widow of the latter has a claim to maintenance only. 
But she must stay with her brother-in-law if she has 
no good reason to ^ow why such an arrangement is 
impossible. — Ahmediinggur, March Ibthj 1849. 

Atjthobity. — Y yav. May f. 136, p. 2, Borr. 101 ; Stokes, H. L. B. 
85 {see Chap. I. Sec. 2, Q. 3). 

KiEMAEK.— above. Introduction, Section on Maintenance, p. 254' 

88 . 

Q» 13. — 1. There are three brothers, whose property 
is undivided. It consists of an office of priest called the 
^^Yajamana Vritti/’ a house, and some other things. On 
the death of one of these brothers, a question has arisen 
whether the surviving brothers, or the son of the deceased 
brother’s sister, are the heirs ? 

2. Suppose the property of the brothers was divided, 
and thby themselves separated, who would be the heir in 
this case ? 

3. Will the son of a cousin, or the son of a utc' ino sister 
be entitled to inherit the ancestral office of a priest held by 
a deceased in an undivided state V 

4. Supposing the above-mentioned property was divided, 
which of the two relatives above-named would be entitled 
to inherit it ? 

A. — 1. If one of the throe brothers, whose property was 
undivided, died without leaving either a son or a grandson, 
his uterine brothers must be considered the heirs. 

2, In the case of a family whose property is divided, the 
order of heirs laid down in the S&stra is as follows : — The 
widow, the daughter, the daughter’s son, the parents, and 
the uterine brothers. In the absence of each of these, the 
next succeeding becomes the heir. 
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8. When the office of priest is undivided, and when a 
co-sharer dies, his cousin^s son will bo entitled to inherit the 
deceased^s share, provided the following kinsmen are not in 
existence : — The uterine brother, nephew, parents, half- 
brother, sons of half-brother, uncle, sons of uncle, and 
widow. 

4. When the property is that of a deceased person di- 
vided in interest, his sister’s son inherits his share ; as long 
as the sister’s son is alive the cousin’s son cannot succeed. 

Surat ^ October 18th, 1845. 

Authorities. — (I*) Vyav. May. p. 136, 1. 2 {see Chap. L Sec. 2, 
Q. 3; (2*) Mit. Vyav. f. 55, p. 2, 1. 1 {see Chap. 1. Sec. 2, Q. 4). 

Remarks. — Ad. 3. The undivided coparceners alone inherit the 
deceased’s share. (Auth. 1.) 

Ad 4. The cousin’s son inherits the deceased’s property, in prefer- 
ence to the sister’s sou, since he is a “ Gotraja Sapinda,” connected 
by funeral oblations with, and a member of, the same family as the de- 
ceased, whilst the Slater's son is only a Bhiniiagotra Sapmda. (Auth. 2.) 
See also Introductory INote to Chap. II. Sec. 15 — § 6. The Sastri 
seems to l*a\c been steeping his mind in Bengal law. See H. H- 
Wilson’s Works, ^ol. V }>. 11. 

Q» 14. — There were four brothers who divided their move- 
able property and left the immoveable undivided. The 
immoveable property consisted of some land given to them 
in order to keep up a lamp in a temple. One of the four sons 
died. lie left a widowed daughter. Can she obtain her 
father’s share ? 

A. — She cannot obtain it. It goes to the other undivided 
relations. — Huinajhernj, January 7tli, 1858. 

Authorities.— (1) Mit. Vyav. f. 55, p 2, 1. 1 ; (2) f. 46, p. 2, 1. 14 ; 
(3») Mit. Vyav. f. 61, p. 1, 1. 9 Chap. 1. Sec. 2, Q. 17) ; (4*) 
Vyav. May. p. 136, 1, 2 (^jce Chap 1. Sec. 2, Q. 3). 

Remark. — ^Tho Sastri has not distinguished between the divided 
and the undivided property. 

Q. 15. — There were three brothers. Two lived united 
and^one separate. The one of the undivided brothers had a 
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son, the other a daughter. The latter lived in the house of 
her husband. Both the brothers died. Who will inherit 
the second brother's property f 

A . — The first brother's son inherits his uncle’s property. 
But if anything had been promised by the second of the 
brothers to his daughter, it must be given to her. 

Ahmednuggur, November 29ih, 1845. 

Authorities. — (1*) Yyav. May p. 13(), 1. 2 {sec Chap. I Sec. 2, Q 
3); (2) Mit. Vyav. f. 51, p. 1, 1. 9 {see Chap I. Sec. 2, Q. 17). 

Eemark. — The property promised must not have been dispropor- 
tionately great. Yyav. May. Chap. lY. Sec. X. pi. 5, G ; above, p. 208. 


Q. 16. — Three brothers died. One of them left a grand- 
son, the second a son, the third a son^s daughter. Will the 
latter inherit her grandfather’s jiroperty ? 

A , — As long as males are living in the family, the son’s 
daughter has no right to her grandfather’s share. 

Poonay September iOtJi, 1852. 

Authorities.— •(!) Vyav. May. p. l.Si, 1. 4; (2*) p. 136, 1. 2 {see 
Chap. I. Sec. 2, Q. 3) ; 1^3*) Mit. Yyav. f. 51, p. 1, 1, 9 {see Chap. I. 
Sec. 2, Q. 17 ) 

Q, 17. — A man died and left a daughter. His brother, 
who was united with him in interests, adopted a son. Will 
the latter or the daughter inherit the property of the 
deceased ? 

A. — The deceased and his brother were undivided. Con- 
sequently the latter^s adopted son will inherit deceased^s 
property. — Bkarwar, September 29/^, 1849. 

Authorities. — (1) Yyav. May. p. 134, 1. 4 ; (2*) p. 136, 1. 2 {see 
Chap. I. Sec. 2, Q. 3) ; (3*) Mit. Yyav. f. 51, p. 1, 1. 9 

“ In regard to unmarried sisters, the author states a different rule, 
giving them as an allotment the fourth part of a brother’s own 
share.” (Colebrooke, Mit. p. 286; Stokes, H. L. B. 398.) 
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Ebmakk.— T he position of all daughters of undivided coparcenerB 
is the same as that of sisters. Nephews represent their fathers. 
See cases referred to below, (a) 

Q. 18. — Two persons, related as uncle and nephew, held 
an hereditary Watan. The nephew died, and the question 
is whether the widow of the nephew or the uncle should 
come in the place of the nephew as his heir ? 

— If the uncle and his nephew were separated members 
of the family, the widow of the nephew will inherit his share. 
If the property was not divided, and if it was held as a joint 
property of the uncle and the nephew, the uncle should come 
in the place of the deceased nephew. 

Broadly Maylithy 1855. 

Authoiuties.— (1) Mit. Vyav. £.55, p. 2,1. 1 («ee Chap. I. Sec. 2 , 
Q 4) ; (2) f. 50, p. 1, 1. 7 ; (3*) Vyav. May. p. 136, 1. 4 {see Chap. 1. 
Sec. 2, Q. 11.) 

Q, 19. — A man^s widow and his cousin live together as 
an undivided family. The widow^s late husband bad lent 
money to other people, and the question is who has the 
right to recover it ? 

A . — ^As the deceased and his cousin lived together, the 
cousin has the right to recover the money duo to the 
deceased. The widow will be entitled to a maintenance. 

Butnaghcrrij, July IStJiy 1847. 

Authority — Vyav. May. p. 136, 1. 2 {see Chap. I. Sec. 2, Q. 3). 

Remark. — The cousin who was united with the deceased, and not 
the widow, inherits the deceased’s share. 

.Q. 20. — A man died. His first cousin performed his 
funeral ceremonies. Will he or deceased’s half-brotuer in- 
herit the estate ? 


(a) Shagwati Goolohchitnd v. KrtpaTam Anundrofn si af, 2 Borr. 
R. 29 ; Nurbheram Bhaeedas v. Kriparam Anundram, ibid* 31. Comp, 
p. 106, note {g) above. 
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A . — The first cousin was separate from the deceased 
whilst the half-brother lived with him as a member of a 
united family. Consequently the half-brother alone inherits. 

Tanna, August \2th, 1847. 

Authorities.— <(1) Mit. Vyav. f. 55, p. 2, 1 . 1 ; (2*) Vyav. May.’ 
p. 136, 1. 2 (see Chap. I. Sec. 2, Q. 3). 

Remark. — At 2 Macn. H. L. 66 is an answer to the effect that 
where a man dies united with a whole and a half-brother, these succeed 
together to the exclusion of deceased’s widow. 


Q. 21. — A man died, leaving a daughter. Will the 
Fatter or a second cousin witli whom tho deceased had lived 
united in interests^ inherit the deceased^s estate ? 

A. — The second cousin inherits the deceased^s estate ; 
the daughter will receive only what her father may have 
given to her . — Ahmcdunggnry January Wi, 1851. 

Authorities. — (1) Vyav- May. p. 136, 1. 2 (see Chap. I. Sec. 2, 
Q 3) ; (2) Vyav. May. p. 140, 1. 1 ; (3*) Mit. Vyav. f. 51, p. 1, 1. 7 
{see Chap. II. Sec. 1, Q. 2). 


Q, 22. — A woman has a daughter. Her husband left 
the country and was not heard of for many years. She re- 
ceives the proceeds of her share of tho estate. The woman 
and her husband have been living separate from their 
cousin for about 75 years. The immoveable property has 
not been divided. The woman has sued her cousin for a 
division of the immoveable property. The cousin states 
that the woman should be satisfied only with a share of the 
proceeds of the property, and that the share would be con- 
tinued to her during her lifetime. He further states that he 
would divide the property only on condition of her agreeing 
never to transfer it in any way. The question is how the 
case should be decided ? 

A. — A.S the woman has received her share of the proceeds 
separately for many years, and as she has a daughter, she 
has a right to move for the partition of the immoveable pro- 
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perfcjr. The objection of her cousin founded on the appre- 
hension of the transfer of the property is not valid. The 
woman has a right to transfer her property whenever she 
may find it necessary to do so. 

Ahmednuggur, November 2htliy 1848. 

Authorities.— ( 1 and 2) Vyav. May. p. 134, 1. 4 and 6 ; (3) p. 136, 
1. 2 {see Chap. I. Sec. 2, Q. 3.) 

B]^]HA.rk. — A s the property is undivided, the widow has no right 
to it. The ^astri seems to have considered separate enjoyment of the 
proceeds a proof of partition. As to this see Bk. II. Introd. Sec. 
4 D. The right which the Sastri ascribes to the woman to alien the 
property is not generally recognized. {See above, pp. 297 ss.) 


Q 23. — A woman has instituted a suit against her mother- 
in-law, and four cousins of her father-in-law, for the 
recovery of the share of her fathcr-in-law of the ancestral 
property of the family. Is her claim tenable ? 

A , — The woman cannot claim any share of the property. 
She can only claim a maintenance from the defendants. 

Ahmcdnuggury July 2lst, 1856. 

Authorities. — (1) Yyav. May. p. 136, 1. 2 {see Chap. I. Sec. 2, 
Q. 3) ; (2) f. 136,1. 4. = Mit. Vyav. p. 55, f. 2, 1. 1 {see Chap. I. Sec. 2, 
Q. 4). 

Q. 24. — Certain members of a family have a right to a 
house which is their undivided and ancestral property. A 
son of one of the members died, and his widow claims the share 
of her husband, the other members of the family, namely, 
grandsons of her brother-in-law and sons of her father-in- 
law^s brother, are alive. Can the widow claim the share ? 

A . — The widow of a man who dies while the family of 
which he is a member is still united in interests, cannot 
claim a share. She can only claim a maintenance. 

Surat, 1846. 

45 B 
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Authobities. — (1*) Yyav. May. p. 136 1. 2 (see Chap. I. Sec. 2, 
Q. 3); (2^) p. 136, 1. 4. = Mit.'‘Vyav. f. 66, p. 2, 1. 1 (see Chap. I. 
Sec. 2, Q. 4). 

Q. 25. — A paternal grand-aunt and her grand-nephew 
lived together as an undivided family. They hold Tardl 
and Kulkarni Watans. Can the paternal grand-aunt claim a 
share of the Watans, or only a maintenance from their 
proceeds ? 

A. — She can claim a maintenance only, and provided she 
sustains her good character and lives with her grand-nephew. 
Ahmednuggur^ April ZOtli, 1847. 

Authorities. — (1) Vyav. May. p. 136, 1. 2 (see Chap. I. Sec. 2, 
Q. 3) ; (2) p. 136, 1. 4 = Mit. Vyav. f. 55, p. 2, 1 1 (see Chap. I. Sec. 
2, Q. 4); (3) Vyav. May. p. 129, 1. 2 and 4; (4) p. 134, 1. 4 and 6; 
(6) p. 137, 1. 7 ; (6) Mit. Acliar. f. 12, p. 1, 1. 4 and 6 ; (7) Mit. Vyav. 
f. 16,p. 1, 1 6; (8)f. 69,p. 1,1. 1. 

Remark. — See p. 254 supra^ and Chap. VI. Sec. 3 c, Q. 6, below. 

Q. 26. — Two brothers, A and B, obtained a house as 
security for a debt. A took his wife^s sister^s son into his 
house, and brought him up as his own son. The house was 
in the joint possession of this latter person and of the son of 
By and after son^s death in his possession jointly with the 
sons of the deceased grandson. But the wives of 
these two began to quarrel, and B^s grandson sued A’s sister^s 
son for the possession of the whole house. The latter has 
no certificate to show that he was formally adopted. He 
had merely possession of the house for 20 or 25 years. Is 
grandson^s claim admissible under these circumstances, 
or not ? 

A, — A^s wife^s sister^s son had not been formally adopted, 
and can therefore not be considered as A’s son. The claim 
of grandson is therefore admissible. 

Ahmednuggur, November let, 1849. 

Authorities.— (1) Mit. Vyav. f. 63, p. 2, 1. 6 ; (21 f. 61, p. 1, 1. 8; (8) 
f. 60, p. 1, 1. 1 ; (4*) f. 44, p. 2, 1. 14 (see Chap. II. Sec. 4, Q. 1) ; (5) 
Vyav. May. p. 102, 1. 4 ; (6) p. 110, 1. 6 ; (7) p. 100, 1. 1 ; (8) p. 142, 1. 8. 
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CHAPTER II. 

HEIRS OP A SEPARATED PERSON. 

SECTION 1.— SON BY BIRTH, LEGITIMATE. 

Q. 1. — If a man separates from his father and brothers, 
and acquires property after the separation, who will be his 
heir^ If his son be his heir, should his mother be consi- 
dered the son^s guardian during his minority ? 

A , — His son will be his heir, and his widow, daring his 
son^s minority, will be his son^s guardian. 

Poona, June 2nd, 1845. 

Authorities. — (1*) Manu IX 185:— 

Not brothers, nor parents, but sons (if living and their male 
issue) are heirs to the deceased.’’ 

“ The production of children, the nurture of them, when produced, 
and the daily superintendence of domestic affairs are peculiar to the 
wife.” 

Bebiarks. — 1. The son would of course not be separated from his 
father, by the separation of the father from his father and brothers. 
A new joint family would forthwith commence consisting of the father 
and son. In every case of partition between a father and sons, a 
son born after partition is sole heir to the shares reserved for the 
father and the mother, (a) 

Sir H. Maine explains the law of Borough-English (6) by supposing 
it originated in a preference given to the youngest unemancipated 
son who remained under the irntria potestas over those who were pre- 
sumably separated. Under the Hindd law the preference arises from 
the union of interests and sacrifices. It extends to a son remaining 
joint with his father and to a brother remaining united with another 
in a general partition, as may be seen in the preceding chapter. 

2. Under the Mithila law the mother as a guardian is preferable to 
the father, (c) 


(a) Mit&kBhar&, Chap. I. Sec. YI. para. 1. ss. 

(5) Early History of Institutions, pp- 222, 223. 

(c) Ju$8oda Kooer v. Lallah Neitya LaU, I. L. R. 5 Cal* 43, 
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Q. 2. — Should the sons, who are minors, or the widow, or 
the brothers of a deceased Sfldra, be considered his heirs ? 

A, — All of them have a right to the property of the de- 
ceased, but the sons are his heirs. — Poona, June 2Srd, 1845. 

Authorities. — (1*) Manu IX. 185 Chap. II. Sec. I. Q. 1); 
(2*) Mit. Yyavr. f. 09, p. 1, 1. 1 : — 

“ Mann has declared that aged parents, a faithful wife, and an infant 
son must be maintained, even by performing a hundred irapx'oper 
actions.” 

(3*) Mit. Vyav. f 61, p. 1, 1. 7 

Of heirs dividing after the death of the father let the mother take 
an equal share ” (Colebrooke, Mit. p. 285 ; Stokes H. L. B 397 ) 

Remark. — The sons are their father’s heirs, and the widow is 
entitled to maintenance, or, if the sons divide, to one full share of the 
property, provided she had received no Stridhana (See Book II., 
Introd , and above, pp. 68, 103 ) 

Q. 3. — A man of the Mahar caste expelled his wife from 
his house. His son went out with her. The husband after- 
wards died, when a son of liis relatives was nominated by 
his friends as the son of the deceased, and was presented 
with a turban. Will he be his heir ? 

A . — The son of the deceased will be his heir and not the 
person nominated. 

Authorities.--( 1*) Dattaka Mimamsa, p. 1, 1. 3 

“In regard to this matter Atri says : Only a man who has no 
son ought to procure a substitute for a son.” 

(2*) Manu IX. 185 (see Chap. II., Sec. 1, Q. 1) 

Q. 4. — A Kunbi brought up a sou of another Kunbl, 
and transferred to him his immoveable property. It accord- 
ingly passed into the possession of the foster-son. A son 
was afterwards born to the Kunbi. This son and the foster- 
son lived separate from each other for many years. The sou 
has now sued the foster-son for the recovery of the immove- 
able property given to him by the Kunbi. Can he do so ? 
and within what time should the suit be brought ? Can tho 
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possession of the property be disturbed after the lapse of 30 
years ? If the father and his foster-son should have improv- 
ed, and taken care with trouble and expense of the immove- 
able property in question, cannot the foster-son have some 
claim to it ? 

A. — A son is entitled to three-fourths of the property which 
his father may have transferred to his adopted son before the 
birt^ of his son. The adopted son will only be entitled to 
one-fourth, provided his adoption has been performed with 
the duo ceremonies and sacrifices by the adoptive father. 
The Sastra does not lay down any rule in regard to the 
limitation of time within which a suit for a share of property 
should be brought. It is however laid down that when a 
man has received the income of any immoveable property for 
20 years, and of any moveable property for 10 years, without 
any objection or demand from the owner, he cannot be 
obliged to pay the income, but the right to the immoveable 
property is never lost. 

The foster-son, mentioned in the question, should be 
allowed to hold such things as he may have received from 
his foster-father as tokens of his affection, provided they are 
becoming his rank in society, and not unjustly oppressive 
to the son. If the foster-son was born of his father’s slave 
woman, he would be entitled to one-half of the property 
which is allotted to his son. 

AuTiioiiiTiES.— (1) Datt Mim. f. 1, |>. 1,1.1, 3, and 11; (2) Yyav. 
May. p. 102, 1. 4 

“ He is called a son given (Duttrima) whom his father or mother, 
affectionaboly gives as a sou, being alike (by class) and in a time of 
distress, condrmiiig tho gift with water ” (Borradaile, p. 66 ; Stokes, 

H. L. B. 58.) 

(3) Vyav. May. p. 110, 1. 6; (4) p. 107, 1. 6 ; (6) p. 112, 1. 3; (6) p. 28, 

I. 6 ; (7) Mit. Vyav. f. 11, p 2, 1. 11 ; (8) f. 51, p. 1, 1. 3 ; (9) f. 55, p. 1, 
1. 11 ; (10) Mann IX. 185 {sec Chap. II. Sec. 1, Q. 1). . 

Bemark. — I t must be noted that tho question refers to the relative 
rights of a son, and a foster •so'tif not an adopted son^ in which case a 
different relatiou of right would arise. {See Section 2.) 
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2. If the &ther should have parted with ancestral property for 
yaloable consideration, and not for a palpably immoral purpose, the 
son would be bound by such alienation, according to Narayanacharya 
y . Nareoo Krishna, (a) This case, and the ones cited in it, are discussed 
with reference to the Hindh law of Bombay in the Introd. to Book II. 

Q. 5. — A died, leaving a son, J5, by his first wife, and a 
second wife, 0. Does house pass to B alone, or can C 
claim a share of it ? 

If a portion of the house happen to be in the occupation 
of 0, will such occupation give 0 a title to the portion of the 
house which she is occupying? 

A , — On the death of A, his house passes to his son 
and although B*s step-mother may at the time be in occu- 
pation of a portion of the house, she cannot on that account 
be considered to have any right to such portion. 

Surat, April 6t1i, 1846. 

Authorities. — (1) Mit. Vyav. f. 69, p. 1, 1. 1 (see Chap. II. Sec. 1, 
Q. 2) ; (2) Manu IX. 185 (see Chap. II. Sec. 1, Q. 1). 

Remark. — The step-mother can, however, claim 'maintenance, 
(Auth. I.) and residence. (See above, p. 252, and Book II. Introd.) 

Q. 6 . — A had a son B by his first wife. B separated 
from his father A, who married a second wife 0. On the 
death of A, if Bpays A^s debts, will B or will CbeA^sheir? 
If B is .4*8 heir, then is G entitled to a share of 4*s property, 
or can she claim only a maintenance out of J.*s estate ? 

A . — B will be heir to his father A ; but if A has assigned 
to C any strldhana, this stridhana will belong to 0, and 
besides so long as she behaves chastely and lives under the 
protection of B, she should be allowed maintenance. 

Ahmednuggur, April 21s^, 1848. 

Authorities.— (1) Vyav. May. p. 89, 1. 2 ; (2) p. 142, 1. 8; (3) p. 181, 
1. 6 ; (4) Mit. Vyav. f. 69, p. 1, 1. 1 (see Chap. II. Sec. 1, Q. 2) ; (5) 
Manu IX. 185 (see Chap. II. Sec. 1, Q. 1). 


(a) I. L. R. 1 Bom. 282. See also above, pp. 206, 207. 
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Bemase. — A prior separation and renunciation of rights by a son 
does not deprive him, on his father’s death, of his right of in- 
heritance. (a) 

2. Ramappa NaicJcen v. Sithammdl (ft) establishes (reversing the 
judgment of Mr. Burnell, the District Judge) that a separated son in- 
herits before the father’s widow. To the same eflTect is the judgment 
in Advyapa bin Dundapa v. T)tmdapa bin Andcmeapa. (c) 

3. See Introd. p. 254 ss. 

Qi 7. — A Rangari (dyer) put away his wife and his son 
by her, after which he lived for several years with a concu- 
bine, by whom he had a daughtei*. On his death, will his 
widow and her son be his heirs, or will his concubine and 
her daughter be his heirs ? 

A . — The son is entitled to inherit his father^s moveable 
and immoveable property, though he may have lived sepa- 
rate from him. The kept woman and her daughter are not 
the heirs of the deceased. 

Poona, September Wtliy 1849. 

Kheda^ May 18//#, 1848. 

Authorities. — (1) Manu IX 163 

“ The son of his own body is the sole heir to his estate.” 

(2) Mit. Yyav. f. 46, p. 2, 1. 1 ; (3) Manu IX. 185 (we Chap. H. Sec. 

1, Q. 1.) 

Q. 8. — If a ^^Lingayat’^ die, will his widow or his son 
inherit his house ? 

A, — The son is the rightful heir to the fathers moveable 
and immoveable property. A widow can only claim that 
portion of the family property which may have been left for 
her by her husband at the time he effected a division of his 
property among his sons, or a share (to be) reserved by the 
sons when sharing the property among themselves. 

Ahmednuggury September 2nd, 1850. 

(o) Bdlkriahna Trimbak Tendulkar v. Sdvitribdi, I. L. R. 3 Bom. 54. 
Comp. Yiner’s Abridgment, Extingaishment, Co. Litt. 7 6, 8 6, 237 
b ; see above, p. 59. 

(5) 1. L. R. 2 Mad. 182. 

(c) Bom. H. 0. P. J. P. for 1881, p. 48. 
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AuTnoRirrES.— (1) Mit. Vyav. f. 46, p. 1, 1. 9 ; (2) f. 20, p. 1, 1. 6 ; (3) f. 
33, p. 1, 1. 3 ; (4) Yyav. May. p. 89, 1. 2 and 6 ; (5) p. 108, 1. 3 ; (6) p. 90, 
1. 2 and 3 ; (7) p. 94, 1. 7 ; (8) p 95, 1. 5 ; (9) p 151, 1. 2 ; (10) p. 175, 
1. 3; (11) Mann IX. 185 and 163 (see Chap. II. Seo. 1, Q. 1 and Q. 7). 

Q. 9. — A, a Kunbi, bad a son B by his first wife. He 
then married a woman G who had been married before. B 
and 0 survived A. Has C any right to a share of the im- 
moveable property of A, and if so, to what share ? 

A. — As A left a son by his first wife, the wife, who was 
not a virgin when he married her, can have no right to any 
share of his property. — Tanna, September 28th, 1852. 

Auteokities. — ( 1) Mit. Vyav. f. 64, p. 2, 1. 16 ; (2) f. 55, p 2, 1. 1; 
(8) Mann IX. 163 and 185 {see Chap. II. Sec. 1, Q. 7, and Q. 1). 

Bemare. — A s the second marriage of a HindO female has been 
legalized by Act XV. of 1856, it seems that the widow can claim 
maintenance under Mit. Vyav. f. 69, p. 1, 1. 1 (see Chap. II. Sec. 
1, Q. 2 ; and above, pp. 88, 89). 


Q, 10. — A Hindd died, leaving a widow and a son, which 
of these is the heir ? 

A . — The son is the heir, but if the property left by the 
deceased is to be divided, the widow will receive a share 
equal to that which the son receives. 

Broach, July 28tli, 1848. 

Authorities. — (1) Mit. Vyav. f. 51, p. 1, 1. 7; (2) Manu IX. 185 
{ice Chap. II. Sec. 1, Q. 1) ; (3) Mit. Vyav. f. 69, p. 1, 1. 1 {see Chap. 
II. Sec. 1, Q. 2). 

Eemark.— The widow could not claim such a division, nor any 
■eparate share, against the will of the son. {See Book II., Introd.) 


Q. 11.— A deceased person has left two sons and a widow. 
Will the widow be entitled to a share of her husband^s pro- 
perty in the same manner as the sons f 
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'A . — The widow is entitled to a share of the property 
equal to that received by one of her sons. The value of the 
stridhana which she may have received should be deducted 
from her share, that is, if a division of property take place. 

Dharwar, November 2Qthj 1850. 

Authohity.— Mit. Vyav. f. 61, p. 1, 1. 7 {see Chap. II. Sec. 1, Q. 2). 


Q* 12. — A man died, leaving a widow and four sons. 
Three of these sons are minors and one is an adult. Can 
each of these sons claim an equal share in their father^s 
property ? and can the widow claim any share in her hus- 
band’s property ? 

A, — Each of the sons of a deceased father can take an 
equal share of the patrimony. If their mother or the widow 
of their father has not received any property in the shape 
of stridhana, she should be allowed a share in her husband’s 
property equal to that which is allotted to one of her sons. 
If she has received Pallu (the Gujarathi word for Stridhana), 
her share will bo equal to one-half of that which falls to one 
of her sons. — Broach, Juiif* Zrd, 1848. 

Authorities — (1) Mit. Vyav. f. 61, p. 1, 1. 7 {see Chap. 11. 
Sec. 1, Q. 2) ; (2*) Vyav. May. p. 94, 1. 8 : — 

“ If any (Stridhana) had been given, they arc only to get half (a son’s 
share), for, he adds : Or if any had been given, let him assign the 
half.” The half meaning so much as, with what had been before given 
as separate property, will make it equal to a son’s share. “ But if her 
property be (already) more than such share, no share belongs to her.” 
(Borradaile, p. 58 ; Stokes, H L. B. 61 ) 

Bemarr. — In case the mother possesses separate property, the 
amount of her share will depend on the amount of her stridhana. 
{See Auth. 2.) 


Q. 13.-— Can a widowed sister without male issue claim 
from her brother a share of her father’s property, and has 
she any right to live in her brother’s house ? 

46a 
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A. — The sister has no right to any share of the property, 
nor to a residence in her brother's house, 

Ahmednuffgur, August list, 1847. 

Authobity. — M ann IX. 185 (see Chap. IL Sec. I, Q. 1). 

Rem^bk.— C olebrooke recognized a widowed sister’s claim in a case 
of destitution. {See above, p. 243.) 

Q. 14. — A man died, leaving two sons, one of whom paid 
all his father’s debts. Is he alone, on this account, entitled 
to inherit the property of his father ? or have both sons 
equal rights of inheritance ? 

A . — If the son who paid his fathei^s debts has taken 
possession of the property, with the consent of his brother, 
he may be considered the owner of the whole. If he has 
paid the debts and taken possession of the property of his 
father, without the consent of his brother, then the brother 
or his son has a right to recover one-half of the property on 
payment of the amount of one-half of the debts discharged 
with interest. — Ahmedahad, June 2hthy 1858. 

Authobities. — (1) Yyav. May. p. 181, 1. 5; (2) Mit. Yyav. f. 47, 
p. 2, 1. 13:— 

‘^Let sons divide equally both the effects and debts after (the 
demise of) their two parents.” (Colebrooke, Mit. p. 263; Stokes, 
H. L. B. 381.) 

Remabk. — T he sons divide the father’s property equally, and are 
subject to equal shares of his debts. If one of the sons has paid all 
debts, he will be justified in retaining, besides his own share, as much 
as covers what he has expended in excess of his proper share of the debts. 


Q. 15 . — A died, leaving his widow 5, his sons, C and D, 
and O^s wife E. Which of these is his heir ? After the death 
•of A, and while the property was still undivided, C died, 
leaving no male issue. If C had property, which of the 
above-named persons would succeed to it after the death of 
0 ? If D had property, and, while the family was still un- 
divided^ E died, which of the two widows, B and E, would 
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succeed to it? If J. left a house as the common property 
of the family, which of the two widows, B and jP, would be 
entitled to occupy ? house was sold by B without the 

consent of E. Is the sale valid ? 

A. — 0 and D are the heirs of -4 ; as C died while the family 
was united in interests, the right of inheritance to the whole 
of the undivided property of the family will devolve on D. 

Authorities. — (1) Mit, Vyav. f. 55, p. 2, 1. 1 {see Chap. I. Sec. 2, 
<J. 4); (2) f. 55, p. 2, 1. 10; (3) f. 46, p. 2,1. 11; (4) Viramitrodaya 
f, 194, p, 1, 1. 4 ; (5) Manu IX. 185 {see Chap- II. Sec. 1, Q. 1) ; (6) : — 

“ Even a single individual may conclude a donation, mortgage, or 
sale of immoveable property, during a season of distress, for the sake 
of the family, and especially for pious purposes.” (Colebrooke, Mit. 
p. 257 ; Stokes, H. L B. 376.) 

Remark — The last passage is intended as an answer to the last of 
the series of questions proposed. 


Q. 16. — Are all the sons of a man equally entitled to 
inherit the immoveable property acquired by their father? 
and can they, after their father^s death, divide such property ? 

A. — All the sons of a man are equally entitled to inherit 
their father's immoveable property, and they may divide it 
after his death. — Poona ^ November btli, 1851. 

Authorities. — (1) Mit. Vyav. f. 47, p. 2, 1, 13 {see Chap. II. Sec. 
1» Q- 14) ; (2) Vyav. May. p. 90, 1. 2. 

Q. 1 7. — A died, leaving B a son, C the son of another 
son Z), and E the widow of a third son F, How should the 
real property of A be divided among these three ? 

— The property should be divided equally between B 
and C; E is entitled to a maintenance only. 

Surat y September 16th, 1846. 

Authorities.— (1) Vyav. May. p. 94, 1. 1 

“ In wealth acquired by the grandfather, whether it consist of move- 
ables or immoveables, the equal participation of father and son is 
ordained.” (Borradaile, p. 57 ; Stokes, H. L. B. 51.) 
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(2) Vyav. May. p. 136, 1. 4 {see Chap. I. Sec. 2, Q. 11). See infra, 
Bk. II. Introd. Sec. 6 B. 

Remark. — As to the maintenance of the widow, see the Introduc- 
tion, Sec. 10 ; above, p. 246 ; and Bk. II. Introd. Sec. 6 B. 


Q. 1 8. — A man and his son were united in interests. Tho 
son died, and the question is, who should bo considered 
his heir ? There are his father, mother, brother, wife, and 
son. 

A , — All have equal right to the doccased^s property. Tho 
ornaments which might have been given to the wife of the 
deceased must, however, be considered her exclusive pro- 
perty. 

Authorities.— (11 Mit. Vyav. f. 55, p. 2, 1. 1 ; (21 Vyav. May. p. 54, 
1. 4; (3) Maun IX. 185 (sec Chap. II. Sec. 1, Q. 1). 

Remark. — The father being united succeeds according to the autho- 
rities cited (xr^' above, Bk. 1 Introd.) if the son of the deceased was 
separated. Otherwise the son takes his father's place in union with 
lus grandfather. 

Q. 19.— A man had two sons. The father divided his 
property between them, and reserved a portion for himself. 
He had afterwards a third son born to him. Tho father 
subsequently died. The question is, what portion of tho 
property should be given to the third son ? 

A.— It appears that when the father was alive he divided 
his property between his sons, and reserved a portion for 
himself. The father may have acquired some more property 
after the division took place. All the property which may 
thus have come into the possession of the father belongs to 
the son born after the division. The sons who separated 
cannot claim any portion of this property. The son born 
aftar the division will be entitled to it, and will be also 
liable for such debts of the father as he may have contract- 
ed since the separation of his two sons. 

Poona, Augmt 20^ A, 1857, 
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Authorities. — ( 1) Vyav. May. p. 99,1.4 Antli. 2) ; (2*) Mit. 
Vyav. f. 60, p. 2, 1. 6 : — 

A son born after a division shall alone take the paternal wealth. 
The term ‘ paternal ’ must be here interpreted * appertaining to both 
father and mother. (Colebrooke, Mit. p. 281 ; Stokes, H. L. B. 394.) 

SECTION 2.— ADOPTED SON. (a) 

Q, 1 . — A person adopted his sister^s son’s son, but became 
afterwards displeased with him. He made a will bequeath- 
ing his property to his adopted son and several brothers. 
Can he distribute his property in this manner ? and is an 
adopted son liable to his natural father’s debt ? 

A. — No. A man has no right to distribute his property 
in the manner described in the question, when he has a 
legal heir in his adopted son. A son given in adoption is 
not responsible for the debt of his natural father, 

Sadr Adalai, Mai/ 1824. 

Authorities. — (1*) Dattakamimumsa, p. 36, 1 10 {sec Chap. II. 
See 2, Q. 3) ; (2*) JMaiiu IX 142 

A given son must never claim the family and estate of his natural 
father ; the funeral cake follows the family and estate ; but of him, 
who has given away his son, the funeral oblation is extinct.” (iSee 
Vyav. May. Chap IV. Sec Y. para. 22.) 

Kemxrk. — As to the will, seo Book II. Chap. I. Sec. 2, Q. 8, 
Remark ; and above, p. 210. 

Q. 2. — Can a man set aside an adoption duly solemnized ? 

A , — It cannot be set aside without suflScient grounds. 

Poona, October 27 th, 1854. 

Authority. — *Datt. Mim. p. 36, 1. 10 (see Chap. II. Sec. 2, Q. 3). 


(a) An adopted son competing with one begotten takes one-fourth 
as much, Ayydvii Muppnndr v. Niladatchi ct ul, 1 M. H. C. R. 45. 
Adoption causes a complete severance from the family of birth, Shri» 
nivda Ayycmgdr v. Kappan Ayyangdr$ I M. H. C. R. 180; Narsmnmal 
V. Balardmdchdrlu, ibid, 420. 
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Reikark. — ** Without sufficient grounds,” i.e. unless the son shows 
such physical or moral defects as would make the rules of disinhe- 
ritance applicable. 

Q. 3>— A man adopted a son. The adoptive father after- 
wards died, leaving a widow. The adopted son wishes to 
have possession of the whole property of his adoptive father. 
What is the law on the point? 

A.— The widow of the adoptive father should in the above 
case be allowed a portion of the property, which, together 
with her Stridhana, will make up a share equal to that 
which the adoptive son receives. 

Sadr Addlat, June 2Wi, 1827. 

Authorities. — (1) Vyav. May. p. 94, 1. 8 (see Chap. II. Sec. 1, Q. 
12); (2) Mifc. Vyav. f. 51, p. 1, 1. 7 (see Chap. II. Sec. 1, Q. 2) ; (3*) 
Datt. Mim. p. 3d, 1. 10: — 

** Therefore Manu says, ^ an adopted son, who possesses all the 
qualities (requisite for an heir), inherits (his adoptive father’s estate), 
though he may have been adopted from another family (gens).’ ” 

Remaeks. — 1. The adopted son inherits his adoptive father’s property. 

2. The passage quoted by the ^astri, under Authority 2, prescribes 
that the mother should receive a son’s share, if after the father's death 
the sons divide the estate. Where no division takes place, the mother 
receives a suitable maintenance only. 

3. The adoption by a widow, according to Baje VyanJcatrdv v. 
Jayavanfrdv, (a) operates retrospectively, and relates back to the death 
of her husband. But the Hindi! Law docs not allow this principle to 
be made a means of fraud. See next case. 


Q. 4. — Can a woman, having an adoptive son, let her 
land by the contract called Sarkat {h) without his con- 
sent ? 

A , — When a son is adopted he becomes the owner of the 
property of his father. A woman therefore has no right to 


(a) 4 Bom. H. C. R. 191 A. C. J. 

(5) “ Partnership, ” a letting on terms of a division of the produce. 
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let her land by the contract called Sarkat without his 
consent. Any contract entered into before the adoption of 
an heir will, however, be valid. — Poona, June 20//i, 1845. 

Atjthobity. — ♦Datt. Mim. p. 36, 1. 10 (see Chap. II. Sec. 2, Q. 3). 

Rbmabks. — 1. It must be presumed that the land, though called 
** the widow’s,” belonged originally to the husband. 

2. The adopted son is not bound by an unauthorized alienation, (a) 
But he is bound by one for a recognized necessity (6) He is also 
bound by one made before his adoption to pay off a debt of the 
widow’s deceased husband, (c) The widow must be understood as 
occupying a place similar to that of a manager down to the time of 
the adoption. Whether before or after the adoption, (the adopted son 
being a minor,) the person contracting with her should satisfy him- 
self of the propriety of the transaction. Ram Rhone Bhuttachargee 
V. Islianee Dahee\ (d) RajlaJchi Dehia v. Gakul Chandra Cliowdhry ; (e) 
C. Colum Comara Vencafachella y, R. Rungasaivmy; (/) Dalpatsing 
V Nanahhai et al; (g) The Collector of Iladura v. Mootoo Ra^nalinga; (h) 
Bamandas y. Musst, Tariuee; (Z) and Ndthdji y. Hari. (j) In the 
last case, a gift made by a widow, before adopting a son, was set 
aside in his favour. In the case of Govindo Nath Roy v. Ram Kanay 
Chowdhnji (k) on the other hand, cited in I. L. R. 2 Calc. 307, an 


(a) The Collector of Madura v. Moottoo Ramalinga Sathupathy, 12 
M. I A. at p. 443. 

(b) See Bamundoss Mookerjea v. Musst, Tarinee, 7 M. I. A. at pp. 
178, 180, 185, 206. 

(c) Satra Khumagl et al v. Taiia Uanmantrao et al. Bom. H. C P. 
J. F. for 1878, p. 121. He takes the duties with the rights of a 
begotten son. See Bamundoss Mookerjea v. Musst. Tarinee, 7 M. I. 
A. at pp. 178, 180, 185, and Manikmulla v. Parbuttce, C. S. I) A. R. 
for 1859, p. bib; Maharajah Juggernaut Sahaie v. Musst. Muckun 
Koomwar, Calc. W. R. 24 C. R. ; Rdmhhat v. Lakshman Chintdman, I, 
L. R. 5 Bo. at p. 635. 

(d) 2 C. W. R. 123 C. R. 

(e) 3 B. L. R. 57P. C. 

(/) 8 M. 1. A. at p. 323. 

(flf) 2 Bom. H. C.*R. 306. 

(h) 12 M. I. A. 443. 

(i) 7 M. I. A. 169. 

(j) 8 Bom. H. C. R. 67 A. C. J. 

(A?) 24 C, W. R. 183. 
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alienation for value was upheld ; and in the later judgment (a) it is laid 
down that in no case can an estate^ vested in possession, be divested 
by the subsequent adoption of a son, who then claims as a collateral 
heir of the former owner. In Nilcomtd Lahuri v. Jotcndro Mohun 
Lahuri (ft) it was held that whore a nephew of a deceased had, by 
fraud, prevented his widow from adopting, and had thus himself 
succeeded to the whole instead of the half of the estate left by the 
widow of another uncle, the subsequent adoption did not relate back 
BO as to divest the nephew of the moiety to which the adopted son if 
taken in due time would have been co-heir with his cousin by adop- 
tion. Whether an adoption by one widow annulled a prior conveyance 
of her estate by another was a question sent back for trial in Bdhdji 
V. Apdji. (c) In a series of cases in C. S. D. A. R. for 1856, pp. 
170 ss., an adopted son who had long received rents under leases 
granted by his adoptive mother sought to enhance the rents incon- 
sistently with the leases. It was thought he could do this, but now 
probably his conduct would be deemed a ratification. These cases 
differ from the case of Shiddheshvar v Rdmchandrarcio, (d) as in the 
latter the adoptive mothers after the adopted son had attained his 
majority had mortgaged the estate in their own names. The adopted 
son promised to his mothers to redeem the mortgage, and he offered 
no objection to the mortgagee’s paying them an annuity in accord- 
ance with the mortgage ; but it was held that there could bo no 
ratification of what had not been done professedly on account of the 
principal, and that mere quiescence of the owner would not validate 
unauthorized dealings with his property. The mortgagee, it was 
said, if he had taken assignments of prior charges valid as against 
the adopted son, might enforce them in another suit. 

In Bai Kcbar v. Bai Ganga (e) the question was as to alienation by 
a father’s widow as guardian of a son’s minor widow of property of 
the latter. The transaction was set aside an account of the guar- 
dian’s not having obtained a certificate of administration under Act 
XX. of 1864 ; but as the sale had been made to pay debts reasonably 
incurred, its rescission was made conditional on the repayment by 
the younger widow of the purchase-money to the vendee. {See 
further. Book II. Introd.) 


(a) Rally Frosonno Ghose v. Qocool Chundre Mitier, I. L, R. 2 
Cal. 307. 

(ft) I. L. R. 7 Cal. 178. 

(c) S. A No. 190 of 1877 ; Bom. H. C. P. J. F. for 1877, p/269. 

(d) I. L R. 6 Bom. 463. 

(e) 8 B. H. C. R. 31 A. C. J. 
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3, For the conditions limiting a widow's power to adopt in 
Bombay, see Rdmji vaZcul Ndrdijan v. Ghaman Kom Jivdji (a) and 
Book III. of this work treating of Adoption. 


Q. 5. — The holder of an Inani granted for the support 
of a temple, died, leaving an adopted son. The son and the 
widow of the holder disagreed and separated. The question 
therefore is whether the Inain should in future be entered 
in the name of the adopted son or of the widow ? 

A , — The Inam should be entered in the name of the 
adopted son. — Ahmed nvrfgnr, October IGth, 1851. 

Authorities. — (l}Datt. Miin. p 1, 1. 3 and 11; (2*) p 36,1. 10 
(see Chap. II. Sec. 2, Q. 3); {3) V 3 ’av. May p. 104, 1. 7 ; (4) p. 105, 
1. 6; (5) p. 107, LG; (G) p. 102, 1. 4; (7) p 110, 1. G ; (.8) p. 108, 1. 3. 

Q, G. — A deceased man has left a daughter and an adopted 
son. Which of these has a right to inherit the property 
belonging to the deceased ? 

A . — The daughter is entitled to one-eighth of the property. 
The expenses of her marriage should be defrayed from this 
share and the rest of the share made over to her. The 
adopted son should receive the remaining seven-eighths of 
the property. — Akmc<( nuggar, March 34^//, 1856. 

Authorities — (1) Y^^av. p. 10-2, 1 4 ; (21 p. 110, 1. 6 ; (31 Mit. 
Vyav. f. 51, p. 1, 1. 9 {see Chap. I Sec. 2, Q 17); (4*) Dabt. Mim. 
p. 36, 1. 10 (sec Chap, II. Sec. 2, Q 3\ 

Q. 7. — A Brahman widow has adopted a son ; should he 
or she have the management of her property during her 
lifetime ? 

A. — The adoptive mother’s Stridhana should remain in her 
possession. The adopted son should make a suitable provi- 
sion for the support of his mother, and the mother should 
remain under the control (h) of her son, who should have 

(a) Bom H. C. P. J. F, for 1882, p. Ul. 

(b) See above, Inbrod. p. 254 ss, 

47 H 
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the management of all the moveable and immoveable pro- 
perty . — AlimeAnuggxiTy October 17 fh, 1845. 

Authority.—* Datt. Mim. p. 36, L 10 {see Chap. II. Sec. 2, Q. 8). 

Q. 8. — A woman after the death of her husband adopted 
a son. Can he claim the property of his (adoptive) father 
during the lifetime of his mother ? 

A. — Yes, he can claim his father^s property, but not that 
of his mother. — roona, November Ist, 1852. 

Authorities.— (1) Mit. Vyav. f. p. 2, 1. 15 ; (2*) Datt. Mim. p. 
36, 1. 10 {eee Chap. 11. Sec. 2, Q 3.) 

Q. 9. — A woman adopted a son, and agreed to put him 
in possession of his property. The woman afterwards refused 
to act up to her agreement. Can the adopted son sue 
his adoptive mother for the possession of the property ? 

A, — The adoptive mother can be sued on the agreement, 
but she can still claim a maintenance. 

Poonay November hth^ 1852. 

Authorities.— (1) Viram. f, 121, p. 1,1. 10; (2) p. 2, 1. 14; (3*) 
Datt. Mtm. p. 36, 1. 10, («^c Chap. 11. Sec 2, Q. 3). 

Q. 10. — Can an adopted son of a woman claim the pro- 
perty in her possession ? A part of the property was ac- 
quired by her and the rest by her husband. 

A , — The portion of the property which was acquired by 
the woman is her Stridhana,^’ of which she alone is the 
owner. The adopted son can claim a half of the property 
belonging to her husband. The other half must be left with 
the widow. She is at liberty to enjoy the proceeds of the 
immoveable property, but not to mortgage or dispose of it. 

Rvtnagherry^ February 20ihy 1854. 

Authoritirs.— (1) Mit. Vyav. f. 51, p. 1, 1. 7 ; (2) f. 60, p. 2, 1. 16 ; 
(3) f. 61, p. 1, 1. 10; (4) f. 61, p. 2, 1. 3; (5) f. 60, p. 2, 1. 16 

(Y&jnavalkya.) “ What was given to a woman by the father, the 
mother, the husband, or a brother, or received by her at, the nuptial 
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fires, or presented to her on her husband’s marriage to another wife, 
or also any other (separate acquisition), is denominated a woman’s 

property.” (Vijn&nesvara) And on account of the 

word “ Adyam” (and the like) property which she may have acquired 
by inheritance, purchase, partition, seizure, or finding, are denomi- 
nated by Manu and the rest, * woman’s property.’ (Colebrooke, Inh. 
p. 864; Stokes, H. L B 458 Translation revised according to note 
in 1st Edition of this work, q, v. See above, pp. 2G8 ss ) 

Remaer. — T he adopted son takes the whole of his adoptive father’s 
property. {See Chap. II. Sec 2, Q. 3.) 

Q. 11. — A woman has adopted a son. She is possessed 
of some moveable and immoveable property. Is she or her 
adopted son the owner of the property ? 

A. — When a son is adopted by a widow, he becomes the 
owner of her husband’s property. If he should happen to 
be a minor, the property should be taken care of by the 
widow, who is the owner of her ‘‘Stridhaua’^ only. 

Ahmednuggury Axig^ist 18f//, 1849. 

Authobities. — ( 1) Datt Mim. f. 1, p. 1, 1. 3 and 11 ; (2) Vyav. May. 
p. 102, 1. 10 ; (3) p. 110, 1. 6 ; {4) p. 104, 1. 7 ; (5) p 106, 1. 6 ; p. 107, 

1. 6; (7) p. 103, 1 7; (8*) Datt. Mim p. 36, 1 10 {$ee Chap II. Sec. 

2, Q. 3); (9*) Manu IX. 27 {see Chap. II. Sec. 1, Q 1). 

Q, 12. — A widow of the Mahar caste adopted a son of 
her sister. He succeeded to the Watan of his adoptive 
father. His cousin has sued him for the recovery of the 
property. How should this case be decided ? 

A , — The sister’s son adopted by the widow is legally en- 
titled to the Watan of his adoptive father. The cousin 
therefore cannot disturb his possession. 

Ahmednuggur, April I2th, 1856. 

Adthoeity. — *D att. Mim. p. 36, 1. 10 {sec Chap. II Sec. 2, Q. 3). 

13 ^ — A person having lost his first adopted son adopt- 
ed another, and the wife of the deceased adopted one also. 
How will the two adopted sons share the family property ? 
A.^Equally .—Tanna, June \2th, 1858. 
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Axtthorities. — (1) Mit. Vyav. f. 50, p 1, 1. 7 («ee Chap. II. Sec. 
4, Q. 2) ; 12) f. 50, p 2, 1. 3. 

Remark. — The adoption by the widow of the deceased son, it was 
answered in one case (No 1060 MSS), would hold good notwithstand- 
ing a prior adoption by her father-in-law An adoption by her alone 
is to be preferred (No. IdGO MSS) 

Q. 14. — A man adopted a son, but afterwards lie had a 
son born to him. He separated from bis adopted son, giving 
him a share of his property. The man and his son subse- 
quently died. The widow of the son married another 
husband. The adopted son, and a widow of tlie 

adoptive father, are the only persons who claim to be tho 
heirs of the adoptive father. Wliieli of tliese is tlie heir? 

A. — The adopted sou. — Dharicar, JiDinanj 13///, 1859. 

Authorities. — (IjTyav. ^lay. p. 131, 1. 4; (2*) Viram f 191, p 2, 
1. 4 {see Chap. 11 Sec. (J 1*1) ; (3'‘ ) Datt Mim ]) oG, 1. 10 {see 
Chap. II. Sec. 2, Q. 3). 


Q. 15. — A man first adopted a son, and afterwards he 
had a son born to him. How will they share the man’s 
property ? 

A, — -The adopted son is entitled to one-fourth of the share 
of the son , — Dluinvarj 10///, 1847. 

Authority. — Vyav. May. p 108, 1.2:— 

“ When a son has boon adopted, if a legitimate son bo afterwards 
born, the given son shares a fourth pait.” i^Borradaile. p. 72 ; Stokes, 
H L. B. GG.) 

Remark. — On the death of an inte.state a contest arose between his 
adopted son and the adopted son of his natural son. The Court held 
that their rights were ecjual. Raf/huobaiiaitd Doss v. ISadhuchurn 
Doss, (a) This would not bo right on the principle of an adopted 
son fully representing his father in the absence of a natural son, 
as that would give the adoptive grandson the whole share of his 
father, in competition with whom the father’s adoptive brother would 
take only half a share. 


(a) I. L. R. 4 Cal 425. 
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Q. 16. — If a son is born to a man after he has adopted 
one, what portion of his property should be given to the 
adopted son ? 

A, — The property should be divided into five shares, one 
share should be given to the adopted, and four to the be- 
gotten son. — Sadr Adalat, July 2nd, 1858. 

Authorities. — (1) Datt. Mim. f. 21, p 2, 1. 1 ; (2*) Vyav. May. 
^ p. 108, 1. 2. {Sec the preceding question.) 

Q. 17. — A Paiil adopted a son, afterwards a son was born 
to him by a wife who had been married before he married 
her. Which of these will be his heir ? If after he had 
adopted a son, a son was born to him by his wife who was a 
virgin when he married her, which of the two sons will be 
his heir ? 

A , — The son of her who was a virgin, when the P&til mar- 
ried her, has a greater right than the adopted son, and the 
adopted son a greater right than he who was born of a twice 
married mother. — Dhanvar, Dccrmhrr 3/*d, 1858. 

Authorities. — (1) Mit. Vyav. f. 53, p 2, 1 6 ; ',2*) f 55, p. 1, 1. 11 
{spo Chap II. Sec. 3, 1) ; (3*^ Vyav May p. 108, 1. 2 [scp Chap, 
II. Sec 2, Q 15) ; A*) P. ll-» h - Chap. II. Sec. 3, Q. 10). 

Remarks, — 1. Tf the son born after adoption was bom from a Pat 
wife, he would, in the higher castes, and except by custom in the 
lower also (being under the llindd Law considered illegitimate^ be 
excluded. But as the illegitimate sou of a Sddra, he will, according 
to Authority 3, receive one-third of the property. But see also Chap. 
II. Sec. 3, Q. 1(3, aud Remarks on the same question. 

2. If a legitimate son be born after the adoption has taken place, 
the adopted son receives a fifth of the deceased’s estate, according to 
the preceding question. According to the Mit Ch. I. Sec. XI, p. 
24, the adopted son takes a fourth part. 

Q, 18. — A, an Agarvaji, had no children; but he brought 
up one, B, as his foster son. J’s mistress had a son, 0, before 
she was kept by A, and C accompanied his mother when 
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she went to live in 4*8 honse^ and took name. On the 
death of will B or C succeed to his property ? 

A. — .4^8 foster son, B, will be his heir. C, the son of hia 
mistress, will not be his heir merely because he went with 
his mother to live in A^s house. 

AhmednugguVy September 30^fe, 1846. 

Authorities. — (1*) Datt Mim. p. 36, 1. 10 {see Chap. TI. Sec. 2^ 
Q. 3) ; (2*) Vyav. May. p. 102, 1. 2 : — 

*‘Here we must remark that with the exception of the son given 
(all other) secondary sons are set aside in the Kali (or present) age.*' 
(Borradaile, p. 66 ; Stokes, H. L. B. 58.) 

Eemark. — B will inherit only if he was formally adopted ; Bashetfi- 
appa V. SUivalingappa ; (a) Nihnodliah Das v. BisswauMar Das et 
aL {b) 

Q, 19. — A Kolt A, had nephews, but they were separated 
from him. He had no son of his own, but he brought up J?, 
the son of a relation by a kept woman, either as a foster 
child, or as his adopted son (it is not known which). On 
the death of A, will his property pass to B, or to his 
nephews ? 

A . — If B was adopted by A, he will be his heir. If B was 
not adopted, but only brought up as a foster child by 4, 
then his nephews, though separated from him, will inherit 
his property in preference to B. 

Ahmednuggur, February 2\sty 1846. 

Authorities — (1*) Datt. Mlm. p. 36, 1. 10 {see Chap. IT. Sec. 2, 
Q. 13) ; (2*) Vyav. May. p. 102, 1. 2 {see Chap II. Sec 2, Q. 18) 

Q. 20. — A, a SAdra, died, leaving first and second cousins, 
and also a boy, B, whom he had either brought up as a 
foster child, or else bought. 4, previous to his death, 
bequeathed a portion of his property to B. Is B entitled to 


(fl) B. H. C. P. J. P. for 1873, p. 162. 
{b) 3 B. L. R. 27, P. C. 
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claim any further share of the property besides that expressly 
bequeathed to him, and if so, how should the rest of the 
property be divided between B and cousins ? 

4.— If was adopted by A with all the forms required 
by the Sastras, then he will succeed to the whole of the 
property left by his adoptive father. If he has not been so 
adopted) he can claim only so much property as may have 
been expressly assigned to him by the deceased 4, and the 
rest of .d's property will pass to his blood relations. 

Ahmednugyury January I7f/i, 1848. 

Authorities — (3) Vyav May p 102, 1. 2 [see Chap II. Sec. 2, 
Q 18); (2) p 169, 1 2; (3) p 142,1 8; (4) p. 7, 1 8; (6) Mit. Vyav. f. 
64, p. 1, 1. 3 and 13; (6) f 53, p 2, 1 6; (7) f 54, p 2, 1. 13; (8) f. 51. 
p. 1. 1. 3; (9) f. 50, p. 1, 1. 1 ; (10) Datt. Mim. p. 30, 1. 10 (see Chap. 
II. Sec. 2, Q. 3). 

SECTION 3.— ILLEGITIMATE SON. 

Q. 1. — Can a son of a Sudra^s female slave be his heir ? 

A , — The son of a female slave is the heir of a Sddra. 

Ahmednuyynrf September 30th, 1846. 

Authority.— Vyav. f. 55, p. 1, 1. 11 : — 

“ Even a son begotten by a SOdra on a female slave may take a share 
by the father’s choice. But if the father be dead, the brethren should 
make him partaker of a moiety of a share ; and one who has no 
brothers, may inherit the whole property, in default of a daughter’s 
son.” (Colebrooke, Mit. p. 322; Stokes, H. L. B. 426.) 

Eemarks. — S ee Rahi v. Govind, (a) Karayanhliartiy, Lavinghharti, (6) 
and Indemn Valungypoolij Totver v. Ramasaivmy. (c) 

2. The union of the sexes amongst many of the wilder tribes and the 
lower castes of India can be called marriage only by courtesy. The 
word implies a set of relations which amongst them does not really 


(a) I. L. R. 1 Bom. 97. 

(b) I L. R, 2 Bom 140. 

(c) 13 M. I. A. 141. or 3 B. L. R. 4 P. C. 
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exist. Thus amongst the Khouds the so-called wife is bought from 
her father and carried off by force, (a) She can leave her husband 
when she will, her parent being then bound to repay her, price. 
Amongst some classes in K&ngra a purchased widow is reckoned a 
** wife” without further ceremony, (h) The custom of some castes in 
Gujar&t allows the woman to leave the man and to form a connexion 
with another, subject or not to ratification by the caste. Mere 
incompatibility of temper is with several regarded as a ground for 
dissolution of the union, and in nearly all the lower castes the man 
may dismiss the woman at his pleasure with or without reason ; the 
only restraint he feels arises from the necessary expense of a new 
wife. Parents and brothers habitually encourage young wives to 
run away from their husbands to induce the latter to divorce them 
and so leave room for another sale. The Brahmanic law regards a 
marriage as really indissoluble, (c) though the erring wife may be 
divorced in the sense of being disgraced and kept apart. It could 
not, therefore, treat with respect connexions in which there was no 
religious conjunction of sacra, no recognition of an indissoluble bond, 
no procreation of children to fulfil the sacrificial law. The British 
Courts give effect to many unions as marriage which are almost 
entirely wanting in the characteristics of what in England goes by 
that name, and even apply the ])rovifeions of the Penal Code to trans- 
gressions of a law which in itself never laid any strict obligations on 
the spouses. The i*elations ot the sexes in British territory have 
thus been raised in some degree to a higher level amongst the lower 
castes, but at the cost of penal inflictions, it may be feared in many 
instances in which the culprits were wholly unconscious of having 
committed any offence, (d) 

Baudh^yana makes mere sexual association a lawful union for 
Vaisyas and ^fidras, “for,” he says, “Vaisj^as and Sfidras are nob 
particular about their wives ” Shortly afterwards he says “ A female 
who has been bought for money is not a wife : she cannot assist at 
sacrifices offered to the gods or the manes. Kfisyappa has pro- 
nounced her a slave.” — Trausl, p. 207. (Spa above, pp 80, 274.) 

(a) See Rowncy, Wild Tribes of India, p 103. 

(d) See Panj. Cust. Law, II. 184. 

(c) See above, p. 90, and below. Sec. 6 a Introd. Remarks. 

(d) See Mathura, Ndikhi v. Esn Ndikiu, I. L. R. 4 Bom. 545, 565, 
570 ; Rowney, op. cif. p. 136, 139, 190, 204 ; Steele, Law of Castes, 32, 
33, 170, 171, 172, 173. Lord Penzance in Mordaunt v. MordannU 
L. R. 2 P. and D. at p. 126 ; Lush, L. J., in Harvey v. Faruie, L. R. 
6 P. D. at p. 53. 
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3. An illegitimate son was preferred to a widow and daughter 
in Sadu v. Bairn and Genu, (a) (See below, Q. 12.) 

Q. 2. — Can an illegitimate son of a Br&hman claim a 
share from his legitimate brother? 

A. — No : he cannot have any share. He can only claim 
that which his father may have expressly given to him. 

Ahmednuggur, February 15th, 1851. 

Authorities. — (1) Vyav. May. p. 99, 1. 1 {see Autb. 3) ; (2) p. 98, 
1. 4 ; (3) Mit. Vyav. f. 55, p. 1, 1. 15 :~ 

“I^rom the mention of a Sddra in this place (it follows that) the 
son begotten by a man of a regenerate tribe on a female slave does 
not obtain a share, even by the father’s choice, nor the whole estate 
after his demise.^’ (b) (Colebrookc, Mit. p. 323; Stokes, B. L. B. 426.) 

Remark. — See above, p 263. 

Q, 3. — AMarwudihas a son by a woman either kept or pur- 
chased as a slave. Can the woman or the son be hisheir ? 

A * — If the Marwadi is a Siidra^ his illegimate son will be 
his heir. If he is not a Sudra, and if he has not made a 
gift of his property to any one, the Sirkar should take his 
property after paying for his funeral rites and the mainten- 
ance of the woman. If the deceased has made a gift of 
his property to either the son or the woman, it should be 
made over to her or him. 

Ahmednuggur, February 2Srd, 1847. 

Authorities. — (1) Mit. Vyav. f. 55, p. 1, 1. 11 (see Chap. II. Sec. 
3. Q. l);(2)f.57, p. 1, 1.5.— 

(a) 1. L. R. 4 Bom. 37, S. C. ; Bom. H. C. P J. F. 1879, p 509. 

(h) According to the Sanscrit text as given above, the translation 
“ nor the whole estate after his demise ” is not correct. It ought to 
be “nor half a share, much less the whole.” 

The English law of Glanville’s time allowed a father to give to an 
illegitimate son a share of the patrimony which he could not give to 
a younger legitimate son without the consent of the heir. (See Gian* 
ville, p. 141.) This arose from a preservation of the literal direction 
of a text while the law to which it was collateral had changed. For 
an analogous process in the Hindd Law, see below, Q. 8. 

48 H 



378 


HEIES IN DIVIDED FAMILY. [BK.i,CH.ii,8.8,q.5. 


** It is said by K&ty&yana that heirless property goes to the king, 
dednoting, however, a subsistence for the|females, (a) as well as the 
funeral charges, but the goods belonging to a venerable priest, let 
him bestow on venerable priests. ” (Colebrooke, Mit. p. 335; Stokes, 
H. L. B. 436.) 

(3) Vyav. May. p. 236, 1. 61 ; (4) p. 98, 1. 6 ; (5) Manu IX. 155. 

Q. 4.—* When a deceased Pardeshi (b) has no nearer heir 
than a son of his kept woman, can such a person be hia 
heir ? 

A. — ^Yes. — Poona, August I'Jth, 1847. 

Authority. — *Mit. Vyav. f. 55, p. 1, 1. 11 {see Chap. IT* Sec. 3, 

Q. 1). 

Remark. — ‘*Ves, ” if the son is his own also, and if deceased 
belonged to the ^udra caste. 


Q. 5. — A person permitted his illegitimate son to live in 
one of his houses. This person and his descendants occu- 
pied the house for several years. They repaired, improved, 
and divided it among themselves. Can the house be claim- 
ed by the legitimate heirs of the original owner, and how 
many years^ possession constitutes a prescriptive title ? 

A. — A man of the Sddra caste having legitimate and 
illegitimate sons, can transfer his real or personal property 
to the latter. The legitimate heirs cannot cancel such a trans- 
fer. The period necessary to constitute a prescriptive title 
is not fixed in the Sastras , — Ahmed niiggur, May 1847. 

Authorities. — (1) Mit. Yyav. f. 55, p. 1, 1. 11 {see Chap. II. Sec. 
3, Q. 1) ; (2) f. 55, p. 1, 1. 3 ; (3) f. 11, p. 2, 1. 11 and f. 12, p. 2, 1. 14, 
Translated 1 Macn. H. L. 200 ; (4) Yyav. May. p. 83, 1. 3 ; (6) p. 89, 1. 2. 

(a) According to YijnAne^vara, “ females” here means “ concubines” 
(avaruddhA), If a patni wife survived, the property would not be 
heirless. 

(h) ** Pardeshi,” Parades! (lit. foreigner) is used in the Dekhan to 
denote any Hindd who has immigrated from some other part of India, 
especially from Hindust&n, whatever his caste may be. 
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Eemabks. — I. A SAdra cannot transfer his entire property to his 
illegitimate children, if he has legitimate sons. He can only give 
equal portions to the legitimate and illegitimate heirs. See however 
Book II. Chap. I. Sec. 2 ; above, p. 209. 

2. If the house which the illegitimate son had received was not 
more than a portion equal to the share of a legitimate son, the latter 
cannot recover it. If it was more, he would be able to recover it, but 
be obliged to give to the illegitimate son one-third of the property or 
one-half of a son’s share, (a) Even amongst the higher castes, as the 
illegitimate son is entitled to maintenance, a grant to him by his 
father for this purpose is valid against the legitimate sons. (6) {See 
the Introd p 263.) 

3. According to the Mitdkshard, contrary to Y^jhavalkya and 
N&rada to which it refers, proprietary rights cannot be acquired by 
mere occupancy, however long it may last, and though the owner 
may not remonstrate But see now Act 15 of 18/7, Reg. V. of 1827, 
and Book II Introd., “Will to effect a sepaeation.” 

Q. 6. — Is a cousin who performed the funeral ceremonies 
of his deceased relative, or a kept woman^s son, who is a 
minor under the guardianship of his sister, his heir ? 

A . — As the deceased was separate from his relatives, and 
as he was of the Siulra caste, his illegitimate son will be 
heir. But as the illegitimate son is a minor unde . j pro- 
tection of his sister, she may have the charge of the property 
on his behalf. — Nuggur, Xovember Isf, 1845. 

Authokity.— *Mit. Vyav. f. 55, p. 1, 1. 11 {^see Chap. II. Sec. 3, 

Qi). 

Q, 7. — A man of the Mali caste left a son by a kept 
woman, and this son claims a share in certain land which is 
in possession of the deceased^s nephew. Is the claim of the 
illegitimate son valid ? 

A , — As it appears that the man lived separate f5rom his 
brothers, and that his share is in the possession of his 
nephew, the illegitimate son can claim it. 

Ntiggvr, September 12th, 1845. 

(a) Kesaree et al v. Satn^ordhan et al, 6 N. W. P. R. 94. 

(5) jRoja Parichai v. Zdlim Singh, L. R. 4 I. A. 169, 
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Authoeity. — *Mit. Vy^v. f. 65^ p. 1, 1. 11 [see Chap. II. Sec. 3, Q. 1). 
Bemakk. — If there be no legitimate sons, daughters or daughter’s 
sons, the illegitimate son of a Sddra succeeds, taking precedence of a 
legitimate son’s daughter, [a) 


Q. 8. — A MohatOir-widow of a man of the Mali caste, 
sued his kept woman for a house belonging to her husband. 
The widow, while her husband was alive, lived separately 
from him for about 12 years. During all this time she was 
supported by her own labour. It is not said that her cha- 
racter was bad. The man has two sons by the kept woman. 
Can the claim of the widow be allowed ? 

A. — The man's sons by the kept woman are his heirs. 
They should inherit the whole property, and grant a suitable 
maintenance to the widow. — Ahmed avgr/ur, March IWt, 1848. 

Authority.— *Mit Vyav. f. 55, p. 1, 1. 11 [sec Chap. II. Sec. 3, 

Q. 1). 

Eemaeks. — 1. A Mohatdr-widow is a widow who had been married 
twice. 

2. For the preference of the illegitimatp son to the widow, see 
p. 84 ss. 

Q. 9. — A man, deceased, of the Sudra caste, had two sons, 
one legitimate and the other illegitimate. The former died, 
leaving a widow. The deceased had a house, and the ques- 
tion is, who shall inherit it ? 

A. — The daughter-in-law has a right to a maintenance 
only. The illegitimate son will inherit the property of his 
father. — Ahmednuggur, October SOth, 1856. 

Axjthoeities. — (1) Mit. Vyav. f. 55, p. 1, 1. 11 [see Chap. II. Sec. 
8, Q. 1); (2) f. 12, p. 1, 1. 16 ; (3) Mit. AchAra, f. 12, p. 1, 1. 4 ; (4) Vyav. 
May. p. 134, 1. (5*) p. 136, 1. 4 [see Chap. 1. Sec. 2, Q. 11). 

[a) Sarasuti v. Mannu, I. L. B. 2 All. 134. 

Accordii^g to the law of the Lombards the legitimate sons excluded 
Illegitimates, but were compelled tp provide them a^d their own 
sisters with portipns. 
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Eemaek. — The illegitimate son of a ^ Adra is entitled to half the 
share of a legitimate son, JDhodyela et al v. Malanaih, S. A. No. 243 of 
1873, (a) in Bombay and Madras, (5) if there be a legitimate son, daugh- 
ter, or grandson. Failing these, he may inherit the whole. Mit. Chap. 
I. Sec. 12, pi. 1 ss. See Stilu v. S^art, (c) Gopal Narhot/r ^ , Hunmani 
Qanesh Saffray, {d) Sarasuti v. Maina. (e) 


Q, 10. — A Sudra, who was possessed of an open piece 
of ground suited for building purposes, died, leaving two 
sons. One of these, 2?, was a legitimate son, and the other, 
C, was either an illegitimate son, or else his foster-son. On 
the death of A, will the piece of ground belong to B alone, or 
will it belong to C ? If C is entitled to a share of it, to 
what share is he entitled ? 

A. — In the SCldra caste both legitimate and illegitimate 
sons succeed to their father’s immoveable property. Their 
father may divide it according to his pleasure, and assign 
what share he pleases to a foster-son. If the property has 
to be divided after the death of the father, then, according to 
the Sastras, the illegitimate son will be entitled to one-third, 
and the legitimate son to two- thirds of the whole property 
left by the father. — Ahvicdnuggur, March 1855. 

Authority. — Mit. Yyav. f. 55, p. 1, 1. 11 {see Chap. II. Sec. 3, 
Q. 1). 

Remarks.— 1. The father may give an equal share to his illegitimate 
son if he likes. He could not give the bastard a greater portion than 
the other. {See above, p. 194; Mit. Ch. I. Sec. XII. para. 1 ) 

2. If C is a “ foster- son,” and has not been formally adopted, he 
receives nothing. 

Q, 11.— A, a Tailor, died, leaving a legitimate son, £, 
and an illegitimate son, G, Are B and C entitled to equal 

(a) Bom. H, C. P. J. F. for 1874, p. 43. 

{b) 2 Str. H. L. 70. 

(c) H. C. P. J. for 1877, p. 34. 
id) I. L. R. 3 Bom. 273, 288. 

(c) I. L. R. 2 All. 134. 
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shares of the moveable property and of the Watan of A, or 
can C claim no share at all ? On the death of B will 0 be 
the heir to the Watan, or will it pass to the distant relatives 
of A? la B competent to will away on his death-bed the 
Watan to distant members of his family, to the prejudice 
of 0? 

A , — B is entitled to three-fourths of the property of A, 
and 0 to one-fourth. If B die, leaving neither a widow, 
nor a son, nor a daughter, his Watan and other property 
will pass to C. If B and G have separated, then B is com- 
petent to transfer his property to his other relations, instead 
of to 0 . — AhmednugguVj December ISth^ 1847. 

Authorities. — (1) Vyav. May. p. 83, 1.3; (2) p. 99, 1. 1 (see Auth. 
4) ; (3) p. 196, 1. 4; (4*) Mit. Vyav. f. 55, p. 1, 1. 11 (sec Chap. II. Sec. 
3, Q. l);(5)f. 68, p. 2, 1. 16:- 

** Property, except a wife and a son, may be given without prejudice 
to (the interest of) the family. But the whole estate may not be given 
if there is living issue, nor that which has been promised to anybody 

Eemark. — A ccording to the Remark to Q. 5, and the Answer to Q. 10, 
the illegitimate son would be entitled to one-third of the whole estate. 
It is, however, possible to interpret the expression “ half a share,’* 
which Yajnavalkya uses in the passage bearing on this point (Autho- 
rity 4), in the sense also which has been given to it in the answer to Q. 
11. For Vijiianesvara, when discussing the allotment of a “fourth of a 
share” to a daughter of a person leaving sons, states that the pro- 
perty is to be divided first into as many shares as there are daughters 
and sons. Then each daughter is to receive a fourth of such a share, 
and lastly, the rest is again to be divided equally amongst the brothers. 
(See Colebrooke, Inh. p 287 ) If the same principle is followed in 
regard to the “ half share” of an illegitimate son, he will, in case 
there is only one legitimate son living, receive a fourth of the whole 
estate. The same difiiculty presents itself also in regard to the 
fourth share of an adopted son. (See Chapter II. Sec. 2, Q. 15 
and 17.) 

Q, 12, — A man of the SAdra caste died, leaving a widow 
and her son, and a kept woman and her son. The widow 
and the legitimate son of the man afterwards died^ and the 
question is, whether the property of the deceased should 
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be taken by a separated legitimate member of bis family, or 
by the illegitimate son? 

A, — woman who has not been married by the Lagna’^ 
or ‘^Pat’^ ceremony, but is kept by a man as a concubine 
from her childhood, is called a Dasi,^^ and a son of a 

D&sf ^ can inherit the property of his father when there is 
no legal widow, son, daughter, or daughter's son. (a) In the 
present case, the illegitimate son appears to be the nearest 
heir of the deceased. The separated legitimate member of 
his family cannot therefore claim his property. 

Poona, October 9th, 1857. 

Authority — Mit. Vyav. f. 55, p 1, 1 11 (see Chap. II. Sec. 3, 

Q. 1). 

BrEYARK.'—The illegitimate son would inherit the whole estate of 
his father according to the Mitakshara (see Q. 8), even though a 
widow of the latter might be living, but here the estate having 
descended to the two sons jointly (s^^e Q 10), or to the legitimate 
SOD, subject to the illegitimate’s right to half a share, the 6^stri was 
not justified in treating the case as if the father had died leaving 
only the illegitimate son. In Balza et al v. Saclu, S. A. No. 74 of 
1876, there was a difference of opinion as to whether legitimate and 
illegitimate sons could be coparceners In appeal by Sadu it was 
held that he the illegitimate and his legitimate half-brother were 
coparceners (b) In the same case it was admitted in argument that 
the widow was entitled only to maintenance. In Madras, Mr. Ellis 
(2 Str. H. L. 66) thought that illegitimate sons of Sfidras might take 
equally with legitimate sons, but this does not appear to be the 
accepted rule even there (i5id. 70). Illegitimate sons by the same 
mother inherit infer se as brothers, Maynahai et al v. TIftaramet al, (c) 
and see infra, Section 11, Q 4, and probably, but not quite certainly, 
from legitimate brothers on the footing of a joint family with rights 
of survivorship. (See Steele, 180 ) But little difference indeed was at 
one time recognized between the legitimate and the illegitimate song 
of Sfidras. The Brahma Purana, quoted by the Viramitrodaya, Tr. 


(fl) This is the doctrine of the Dattaka Chandrik&, Sec. V. para. 
31. For the Mit&kshar&, see below, Q. 18. 

(6) Sadu V. Baiza, I. L. E. 4 Bom. 37. 

(c) 2 M. H. C. E. 196. 
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p. 120, says that iSodras are incapable of having a son (pntra) in the 
proper sense, as “ a slave male or female can have only slave offspring.** 
l§ee above, Introduction, p. 82 ss, and Q 1 and 8 ) The subsidiary 
sons in the order of their preference exclude those lower in the scale 
(Mit. Ch. 1, S. 11 ; mrada, P. II. Ch. XIII. pi. 22, 25, 33, 49). In the 
answer to Q 11 above, the Sastri assumes that they may form a united 
family. On the other hand, Macnaghten, 1 H. L. 18, seems to rank 
the illegitimate as a coheir only with a daughter’s son, though he 
recognizes his right to a half share, where there are legitimate sons. 
In Bengal it has been said by Mitter, J., in Narain Bhara v. Bakhal 
Gain, (a) that only the son of a Stidra by his (unmarried) female slave 
has any right of inheritance, and the MitdksharA, Ch. I. Sec. 12, is 
cited in support of this doctrine. A kept woman is for this purpose 
however regarded as a slave. {Sct^ Datt. Mimam. S. 4, pi. 76 ; Steele, 
L. 0 41 ; 2 Str. H L. 68.) In the case of Raid v. Govind, (h) the 
position of the illegitimate son is learnedly discussed, but not with 
reference to this particular question. 

Q. 13. — A Siidra, who held a Patilkl Watan, died. Ho 
had a daughter by his Lagna'^ wife, and a son by his kept 
woman. Which of these is the heir ? 

A. — The property of the deceased should be divided 
between the daughter and the illegitimate son in the propor- 
tion of two-thirds to the daughter, and one-third to the son, 

Poona, September 4ith, 1852. 

Authokity. — M it. Yyav. f. 55, p 1, !• 11 (see Chap. II. Sec 3, 
Q. 1 ; Stokes, H. L. B. p. 426). 

Q. 14. — A Rajput brought a woman into his house. It 
is not known whether she was legally married to him or not, 
either by way of Lagna’^ or Pat.^^ She has two sons 
and a daughter. The R&jput and she quarrelled; the conse- 
quence of which was that she was allowed to live separately 
from him, he continuing to support her. He subsequently 
brought another woman into his house. It cannot be ascer- 
tained whether this woman either was married to him or not. 


(a) I. L. R. 1 Cal. I, 5.* 

(b) I. L. R. 1 Bom. 97. 
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He had three sons and a daughter by this woman. Some 
people say that up to the time of his death, he expressed his 
will that the property should be given to one of the sons of 
the first woman, but the others affirm that his last wish was 
to give the whole property to all the sons of the second 
woman. Who should be considered the heir in such a 
case? 

A . — Two slave women of the SAdra caste have equal 
rights, and when both of them have sons, the property should 
be equally divided among the sons and mothers. If the 
woman first kept by the deceased was, together with her 
sons, dismissed by him owing to suspicion regarding her 
character, she cannot claim any share of the property. The 
second woman and her sons should be treated as heirs. 

Ahmeclnuggur, Fcbnumj 21st, 1847. 

Authorities —(1) Mit. Vyav f. 55, p. 1, 1. 11 iVeCliap 11. Sec. 3, 
Q. 1) ; ^2) f. 5, p. 1, 1. 5; [3) f. 51, p. 1, 1 3 and 7 ; (4*) Yiramitrodaya 
f 172, p. 2, 1. 13 

“ But when the hither divides his estate during his life-time, he 
ought not to give a greater share to one of his sons, nor should he 
disinherit any one of them without sufficient reason.** {See the 
Commentary below. Book II. Chap. I Sec. 2, Q. 5.) 

Remarks. — 1. The two kept women themselves have no right to 
inherit from the deceased, but can only claim maintenance. See Q. 4. 

2. Their sons inherit equally after the father’s death, but only in 
case he was Sddra. See Q 1 and 2. 

3. There is no passage in the law books which proves that a 
concubine’s sons lose their rights on account of their mother having 
connexion with other men than their father after their birth. 

4. In case the deceased was a Siidra, he had no right so to bestow 
his property as to exclude any of his sons from the inheritance, if 
they were not disabled to inherit by " physical or moral defects.** 
Auth. 4. See also Ch. VI. 

Q. 16. — A Sudra has a grandson, the son of his legiti- 
mate son. He has also an illegitimate son. The Sfidra, 
when he was alive, bestowed a house and some other pro- 
48 B 



886 


HBIBS IN DIVIDED FAMILY. [BK.i,CH.n,8.8,q.l6. 


perty on the illegitimate son. Should this be considered a 
legal gift ? 

A* — K father may allow his illegitimate son a share equal 
to that which he assigns to his legitimate son. If the parti- 
tion takes place after the father^s death, the illegitimate sou 
can claim only one-half of that which the legitimate son re- 
ceives. This is the established rule of the Sdstra. The ille- 
gitimate son therefore should be allowed to enjoy whatever 
his father may have bestowed upon him. 

Khandeshj September 24 th, 1852. 

AUTHOEITY.—Mit. Vyav. f. 55, p. 1, 1. 11 (see Chap. II. Sec. 3, Q. 1). 

Eemark. — T he gift will, however, be valid only if the illegitimate 
Bon has not received more than the legitimate son’s child did. 

Q. 16. — A PatJl adopted a son. Afterwards a son was 
bom to him by a wife who had been married before he mar- 
ried her. Which of these will be his heir ? If after he had 
adopted a son, a son was born to him by his wife who was 
a virgin when he married her, which of the two sons will be 
his heir ? 

A . — The son of her who was a virgin when the P&til 
married her, has a greater right than the adopted son, and 
the adopted son a greater right than he who was born of a 
twice-married mother. — Dharwar, December 3rd, 1858. 

Aothobities.— (1) Mit. Vyav. f. 53, p. 2, 1. G; (2*) f. 55, p. 1, 1. 11 
(see Chap. II. Sec. 3, Q. 1); (3*) Vyav, May p. 108, 1. 2 (see Chap, 
n. Sec. 2, Q. 15) ; (4*) p. 112, 1. 2 — 

''Prom this text of Vasishtha : When a son has been adopted, if a 
legitimate son be afterwards born, the given son takes a fourth part 
(of a share).” Borradaile, p. 76 ; Stokes, H. L. B. 66. 

Remahks. — 1. If the deceased was a 6ddra, his son begotten on a 
PunarbhO (twice- married woman) will, according to the Hindu Law, 
inherit one- half of a son’s share (see Auth. 2), since a second marriage 
is null, and the offspring consequently illegitimate, according to the 
Sittras. Manu, V. 162, says ‘‘Nor is a second husband allowed to a 
virtuous woman.” She must not “even pronounce the name of 
another man,” ibid* 157. According to Mann IX . 65, “ Nor is the 
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marriage ofa widow even named in the laws.” To the same effect 
are the passages in the General Notes I. and YI. That a remarriage 
is nob allowed by the Mitdskhard is stated by Colebrooke, 2 Strange, 
H. L. 399; and Strange himself pronounces against its legality, 
1 Strange, H. L. 242. The Nirnayasindhu quoted beneath (Oh. II. 
Sec. 8, Q. 6) declares that the remarriage of a once-married woman 
is not allowed. The Viramitrodaya quotes the Adipur^nto the effect 
that the remarriage of a woman once married is along with the killing 
of kine, the partition with specific deductions, and the niyoga, dis- 
allowed in the present f Kaliyuga) age (o ) 

But that remarriages, though disapproved, were practised at the 
time of the composition of Manu's Code, is plain from Manu IX. 
175, 176. A woman thus associating with a second husband is dis- 
tinguished by 1?ajnavalkya (I. 68) from the svalrini who deserts her 
husband and cohabits adulterously with another man. The son of 
the twice-married woman was indeed under the older law assigned a 
place in the scale of sons above that of the adopted son (Yajn. II. 
129 ss, cited in Mit. Ch. I. Sec. 11, pi 1), but re-marriage having 
become illegal amongst the higher castes, the illegitimacy of the 
offspring followed, until legislation restored the widow’s capacity. 
Amongst the lower castes the remarriage of widows and divorced 
wives has always been common. The Sastri, in answer to Q. 37 of 
Sec. 4, has even said that the Sastras sanction a pat marriage. This 
is contradicted in the next answer, but caste custom might itself be 
regarded as approved by the Sastras according to the often repeated 
formula (Manu YlII 41), and on this ground probably it has been 
recognized in most cases, as may be seen in Sec. 6 b below In Ch. lY. B, 
Sec. 4, there is a case in which the Sastri pronounces a woman’s 
son, by her first marriage, heir to the property which she had inhe- 
rited from her second husband. The children by a pat marriage 
are generally regarded as legitimate, where the marriage is allowed 
{Sec Steele’s Law of Caste, 169 Sec also Manu Y 162, 157 ; IX. 175, 
176; General note at the end of translation of Manu, I and YI.) 

2. By Act XV of 1856, the sou of a Punarbhd is legitimized by 
the sanction given to the second marriage of his mother. The 
offspring of an adulterous intercourse even amongst ^ddras has 
no right of inheritance. See Datti Pariai Nayudu ei al v. Batti 
Bangaru Nayudu et al {h) and the case of Rahi v. Govind (c) in which 


(а) Tr. p. 61. 

(б) 4 M. H. 0. R. 204 
(c) I. L. E, 1 Bom. 97. 
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the law is fully discussed; see also Viramuthi Udayana v. Singa^ 
ravelu, (a) ; see too Narayan Bharthi v. Laving BliarihL (6) The same 
cases however show that the illegitimate son is in all cases entitled 
to maintenance. Nor has the offspring of an incestuous intercourse 
between a father-in-law and daughter-in-law any rights of inherit- 
ance. (c) 

3. If legitimate sons are born to a man after ho has adopted a 
son, the adopted son inherits a fourth of a son’s share on the demise 
of the father (Auth. 3). 

Q, 17. — A deceased person has some relations who arc 
separate in interest. He has also a daughter by his Lagna^^ 
wife, and a son by his wife. Who will be tho heir 

of the deceased ? 

A , — The relations^ whose interests are separate, have no 
title whatever. Tho daughter and the son should bo allow- 
ed equal shares of the property. — Dhancar, 1846. 

Authority. — *Mit. Vyav. f. 55, p 1, 1. 11 (^'^cChap. II. Sec. 3, Q Ih 

Remiarks. — 1. According to the Hindu law, apart from customary 
exceptions, the sou of a Punarbhd (remarried widow) is illegitimate, 
and consequently inherits, if thei'e be living legitimate issue of his 
father, half a share, Sm Katyayana in Smriti Chandrika, Ch. V. 
p. 10; 2 Str. H. L. 68, 70; Coleb’ Dig. Bk. Y. Text 1/1. 

2. Regarding the legalization of widow's remarriages, fice Q. 16. 

3. Children by pat are equally legitimate with those by marriage, 
according to Col. Briggs, Steele 1G9. See infra, Cb. II. Sec. 8, Q. 6. 

Q. 18. — A man married a woman, who had been previously 
married, and by her had a son. At his death, can tho son 
of such a wife inherit his immoveable property ? 

A. — If a man died leaving neither son nor daughter by 
the wife whom he married as a virgin, nor tho son of such a 
daughter, the son of the previously married wife will succeed 
to his immoveable property.— Dharwar, Jvly 26th, 1850. 


(a) I. L. R. 1 Mad. 306. 

(5) I. L. R. 2 Bom. 140. 

(c) 4 M. H. 0. R. 204, supra. 
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Aothoeity.— M it. Vyav. f. 66, p. 1, 1. 11 [see Chap. 11. Sec. 3, Q. 1). 

Remarks. — 1. This stamps him as illegitimate in the opinion of 
the 6&stri ; and Balambh&tta, commenting on Mit. Ch. II., Sec. 1, 
p. 28, speaks of twice-married women and others not considered as 
wives espoused in lawful wedlock. 

2. According to the Hindu Law, the son being illegitimate, will 
succeed only in case the deceased was a Sddra. See 2 Str. H. 
L. 65, 68. 

3. Regarding the legalization of the marriage of a Hindfl widow, 
sec Act XV. of 1856. Sen also Q. 16. 


SECTION 4. 

GRANDSONS.— LEGITIMATE, NATURAL OR 
ADOPTED. 

Q, 1. — A man^s son died, leaving a son. The man him- 
self also died aftcrward.s, leaving a widow. The question is, 
whether the widow or the grandson is the heir ? If the widow 
is the heir, another question is, whether she can dispose of 
the property during the lifetime of her grandson ? 

A . — A grandson has an unquestionable right to the pro- 
perty of the grandfather. This right is termed in law the 

Apratibandha daya As there is a grandson, the widow 
cannot claim the property of her husband, and she has no 
right to sell it. — Surat, June olJi, 1S57. 

Autuoritiks. — ( 1) Mit. A^yav f. 41, p 2, 1. 13 : — 

“ The wealth of the father or of the paternal grandfather becomes 
the property" of his sons or of his grandsons, in right of their being 
his sons or grandsons : and that is an inheritance not liable to obstruc- 
tion.** (Colebrooke, Mit p. 242 ; Stokes, H. L. B. 365.) 

(2) Mit. Vyav. f. 50, p. 1, 1. 7. 

Q. 2. — A father-in-law caused his daughter-in-law to 
adopt a son, and afterwards he died. Who should be con- 
sidered the heir of the deceased, the adopted grandson or 
the widow ? 

il.-— The adopted grandson.— November Ibth, 1851 • 
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Authoeities.— (1) Mit. Vyav. f. 60, p, 1, 1. 7 

“ For the ownership of father and son is the same in land, which was 
acquired by the grandfather, or in a corrody, or in chattels (which 
belonged to him).*’ (Colebrooke, Mit. p. 277 ; Stokes, H. L. B. 891.) 

(2) Mit. Vyav. f. 63, p. 2, 1. 6 ; (3) Manu IX. 141. 

Eemakk.*— A great-grandson in the male line precedes a daughter’s 
son, Gooroogohindo v. Hurreemadhah, (a) 

SECTION 5. 

ILLEGITIMATE SONS^ SONS. 

Q. 1. — A mau of the Sudra caste has a daughter, a sepa- 
rated nephew, and a grandson, who is son of his illegitimate 
son. Which of these is the heir ? 

A. — The daughter will have one-half, and the other half 
should be given to the illegitimate grandson. The separated 
nephew is not entitled to anything at all. 

Ahmedmiggnr, Septembr llih, 1849. 

Authoritiss.— ( 1) Mit Vyav f. 65, p. 1,1. 11 {see Chap. II. Sec 
3, Q. 1) ; (2*) f. 41, p. 2, 1. 13 Chap. II. Sec. 4, Q. 1). 

Remark. — The grandson inherits the half of a sliarc to which his 
father was entitled. 

SECTION 6.— WIDOW, (h) 

A.— MARRIED AS A VIRGIN. 

Q. 1. — A man, who used to receive from Government an 
allowance called Toda Gras,’^ died without issue. He has 
left a widow. Should the allowance be paid to her as it was 

(а) I. Marsh. 39S. 

(б) The Smriti Chandrika, Ch. XII. para. 31, relying on a passage 
of Sankha (see D&ya-Bhaga, Ch. XI. Sec. 1, para. 15), places the 
widow of a reunited coparcener after the brother, father, and mother. 
The Vyav. May. Ch. IV. Sec. 9, p. 24, adopts the same construction, 
but in this case it follows Madan in giving to the mother precedence 
over the father. These rules seem to bo arbitrary. Brihaspati 
(Smriti Chan. Ch. XII. S. 5, para. 38), quoted on the same subject, 
plac^ the widow next after the children. 
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paid to her husband ? Can she claim any property in addi- 
tion to the Pallu or Stridhan which she may have received 
at the time of her marriage ? 

A , — When the deceased man is a separated member of a 
family, and when he has left no children, his widow will be 
the heir to his property. If she has received any Stridhana 
or Pallu on the occasion of her marriage, it cannot be con- 
sidered a part of her husband’s property. It is a separate 
and peculiar property, and its possession can form no obstacle 
to any right of receiving a share in her husband^s property. 

Surat, Fehniary 26th, 1848. 

Authorities — ( 1) Vyav. May. p. 134, 1. 4 {see Auth. 2); (2*) Mit. 
Vyav. f. 65, p. 2, 1. 1 {see Chap. I. Sec. 2, Q 4). 

Remark. — See Pranjiwanclass v. Devkuvarhai, {a) and the Introduc- 
tion, Sec. 3 B (4), and Sec. 11, pp. 88, 299, 295. 

As to payment of debts to the widow empowered or directed to 
adopt, see Bamindass v. Masst. Tarlnec, (6) and for the case of a 
widow, the real heir, and another person holding a certificate of 
administration, see Piirshoiam v. Ranchhod. (c) 

That a widow represents the estate as between her successors 
and strangers, see the Introd p 95, and Nand Kuvar v. Radha 
Kuari. {d) 

A money decree having been obtained against a man and executed 
against his widow as his representative, it was held that after the 
widow’s death the daughter could not recover the property sold in 
execution from the purchaser, (e) 

The presumptive heir cannot maintain a suit for a declaration of 
his right. See Greeman Singh v. Wahari hall Singh,{f) where it is 


(a) 1 Bora. H. C. R. 130 
{h) 7 M. I. A. 169. 

(c) 8 Bom. H. C. R. 152, A. C. J 
{d) I. L. R. 1 All. 282. 

(e) HaH Vgdiandihdiianna v. Minakski Ammal, I. L. R. 5 Mad. 5, 
referring to The General Manager of the Rdj Durbhunga v. MaharajH 
CooTnar Bamaput Singh, 14 M. I. A. 605 and leham Chunder Mitter v. 
Bukah AH Soudaguri Marsh. R. 614. In a note to the report reference 
is made to Zalem Boy v. Dal Shahee, ib. 167. 

I (/) 1. L. R* 8 CaJ, 12* 
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said that the Specific Relief Act (I. of 1877) § 42, makes no 
difference, as it refers only to vested rights. 

A widow“’s refusal to adopt, according to her husband’s directions, 
is no ground of forfeiture of her rights of inheritance. Uma Sunduri 
Dabee v. Sonrobinee Dahee, I. L. R. 7 Calc. 288. 

In Gujarath caste custom in some cases gives the mother prece- 
dence over the widow, as ex. gr. in the cases in Borr. C. Rules, MS. 
Bk. G, Sheets 42, 50. See above, Introd. p, 157. 

Careful provision is made by the rules of most of the castes in 
GujerAth for securing at marriage the Pallu of the bride, whether 
consisting of gifts from her own family or from her husband. 

As to a family custom of excluding childless widows from inherit- 
ance differing from the general custom of the country, see Russic Lai 
Bhunj et al v. Purush Munneo, 3 Mori Dig. 188, and note 2. (a) 

Q. 2. — Four brothers became separate. The youngest 
of them was a minor. The eldest brother therefore took 
charge of the minor’s share. The minor subsequently died, 
leaving a widow. Can she claim her husband^s share ? The 
minor has passed an agreement to the eldest brother that he 
(the eldest brother) should take charge of his, the minor’s, 
share, whenever he should live separate from him. Does this 
operate in any way against the right of the widow ? 

A . — The share of the minor was set apart, and his widow 
is therefore entitled to it. The minor must be considered 
as separated, though he chose to live with his eldest brother. 

Dharwar, August 28^/t, 1855. 

Atithokities. — (1) Yyav. May. p 134, 1. 4 (sec Auth. 2) ; (2*) f. 55, 
p. 2, 1. 1 {see Ch. I. Sec. 2, Q. 4). 

Rbmauk:.— A wife is, under the Hindu Law, in a subordinate sense, 
a co-owner with her husband ; he cannot alienate his property or dis- 
pose of it by will in such a wholesale manner as to deprive her of 
maintenance. Held therefore where a husband, in his lifetime, 
made a gift of his entire estate, leaving bis widow without main- 
tenance, that the donee took and held such estate subject to her 
maintenance. (5) 

(a) With this may be compared the privilege allowed to the noble 
class in Germany of making special laws by a family compact. 

(5) Jamna v. Machul Sahee, I. L. B. 2 All. 315. See also Narbada* 
bai ▼. Mahadeo Na/raymt I. L. B. 5 Bom. 99. Comp, above# p. 208. 
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Q. 3. — A woman^s husband and fatber-in-law are dead. 
She has possession of their property. Should her right of 
inheritance be recognized ? 

A. — Yes.^Vharwar, 1845. 

Authobity. — *Mit. Vyav. f. 55, p. 2, 1. 1 {see Ch, I. Sec. 2, Q. 4). 

Remabk.— T he widow inherits under the text quoted above, only in 
case her father-in-law died before her husband. Regarding the other 
alternative, see Ch. 11 Sec. 14 ; and Introd. p. 125 ss. 


Q. 4. — A man died. His property is in the possession of 
another man. The deceased has left a widow and a daughter. 
The former has filed a suit for the recovery of the property, 
omitting the name of the latter. Can she alone claim the 
property ? 

A , — The widow has the right to the property of her hus- 
band. She can therefore claim it on her own account, omit- 
ting the name of her daughter. — Surat ^ Januarif 24^fe, 1853. 

Authorities —(1) Vyav. May. p. 134, 1. 4; (2) Mit. Vyav. f. 55, 
p. 2, 1. 1 {see Ch 1 Sec. 2, Q. 4). 


Q. 5. — A man, named BhagavandAs Devakar, separated 
from his brother. He received his share of the landed pro- 
perty, and had his name registered in the records of Gov- 
ernment as the owner of it. On his death, his wife, named 
Amritfi, got her name registered in the records of Govern- 
ment as the owner of the land. She then leased 8| BigAs 
of land to her nephew, Khushal RaghunAtha. He accord- 
ingly obtained possession of the land. He subsequently set 
up a claim to the land, alleging that it was in his possession 
because he was the nephew of BhagavAndAs. The widow, 
AmritA, wishes to recover the land from her nephew. Can 
she do so f 

A.— The widow of the deceased BhagavAndAs has a right 

60 B 
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to the land. Her nephew cannot claim it. AmritSi may 
recover it from him. — Broach, 8eptemher 8tlh 1866. 

Authority. — Mit. Vyav. f. 56, p. 2, 1. 1 (see Ch. I. Sec. 2, Q. 4). 

Q. 6. — There were four brothers. They divided their 
ancestral property among them, and separated. Afterwards 
one of the brothers died. His property passed into the 
hands of his widow. A brother of the deceased has filed a 
suit against the widow, and wishes to impose the following 
conditions upon her: — That she should not dispose of or 
waste the property in her possession, and that if she desires 
to have a maintenance settled upon her, she should give 
up all her property in consideration of an allowance. What 
are the rules of the Sastra on the subject ? 

A. — If the brothers had not separated, the widow would 
have been entitled to a maintenance only. The husband of 
the widow having separated, before his death, from his 
brother who has filed the suit against the widow, his widow 
is the heir. The brother cannot claim the right of inherit- 
ance. The widow cannot dispose of her immoveable pro- 
perty unless she be placed under a great necessity. 

Butnayherry, January 11th, 1848. 

Autiiorities. — (1) Vyav. May. p. 130, 1 4; (2) p. 135, 1. 2 : — 

“ As for this text of Katyayana : — After the death of the husband, 
the widow, preserving (the honor) of the family, shall obtain the 
share of her husband so long as she lives ; but she has no property 
(therein to the extent of) gift, mortgage, or sale : it is a prohibition 
of a gift of money, or the like, to the Vandi, {a) ChArana, (6) and the 
like (swindlers). But a gift for religious objects (not visible, i.e, the 
attainment of spiritual benefits) and mortgage, or the like, suitable 
(i.e. with a view) to those objects, may be even made.** (Borradaile 
p.lOl; Stokes, H.L.B. 84). 

(3*) Mit. Vyav. f. 55, p. 2, 1. 1 {see Ch. I. Sec, 2, Q. 4). 

Rriiabks. — See Introd. p. 299* A Hindu widow must, if she can 1 


(a) A Vandi is a wandering minstrel (BhAta). 
(5) OhArana, a juggler (Kolambi). 
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pay a debt of her deceased husband even though barred by limitation. 
She is justified in aliening part of the estate for this purpose : Bahala 
Nana v. Parbhu Han. {a) A widow’s needless alienation will subsist 
daring her own life. Pragdas v. Harikishen. {b) 

At Allahabad it has lately been said that a widow’s power of alien- 
ation for spiritual purposes is limited to those by which her husband, 
as distinguished from herself, will benefit, (c) For this reference 
is made to The Colhctor of Maeultpatam v. Cavahj Veacata Narrain- 
a'ppali. (d) In Bombay her right, though limited, is not so narrowly 
restricted by the Vyav Mayfikha, Chap. lY . Sec. VIII. para. 4 ; and 
the Courts have allowed her a reasonable liberty of disposal for pious 
objects. (<?) 

In Kamesimar Pershad t. Bun Baharlnr Singh (/) the Judicial 
Committee say the principle laid down in JTunooman Persaud v. Mt. 
Babooee Munraji is applicable to— a, alienations by a widow of her 
estate of inheritance ; — b, transactions in which a father, in deroga- 
tion of the rights of his son, under the Mit. law has made an alien- 
ation of ancestral family estate. 

7. — Two persons, A and B, inherited a house in equal 
shares from a common relation. A then mortgaged his share 
of the house, and died. After his death, B redeemed the 
mortgage, and transferred the whole house to his creditor, 
as security for a debt. After some time, B paid off this 
debt, and regained possession of the house. C, the widow 
of A, then demanded her husband’s share of the house from 
B, who objected to give it up, on the ground that he had 
paid off the debt with which A had left the house, and on 
the ground that G had for many years lived separate from 
her husband A, C has made over her share of the house to a 
person, in consideration of money advanced by him for her 
support. She has no male issue. Is she, under these cir- 
cumstances, entitled to recover a half of the house from B ? 


(a) I. L. li. 2 Bom. 67. 

(b) 1. L. R. 1 All. 503. 

(c) Puran Dai v. Jai Narain, I. L. R. 4 All. 482. 

(d) 8 M. I. A. 520. 

(e) See above, Introd. pp. 99, 300. 

(/) I. L. R. 6 Cal. 843 ; S. C. L, R. 8 I. A- 8, 
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A. — 0^8 husband was possessed of one-half of the house 
which he mortgaged. When B redeemed half of the 
house^ C did not object to his doing so. Her present claim, 
therefore, is inadmissible. If her conduct is good, and if 
she was abandoned by her husband, and if she is desirous 
of recovering her husband^s share of the house, she must 
pay to B whatever he has paid on account of the half of the 
house, with interest. According to the Sdstras, G has no 
right to make over the half of the house, even for her own 
maintenance, without paying her husband^s debts, (a) O^s 
right of inheritance cannot be set aside during her lifetime, 
even though B may have performed the funeral rites of the 
deceased A, — Ahncchiuggur, July 9th, 1817. 

Authohities. — (1) Mit. Vyav. f. 20, p. 1, 1. 2 ; (2) f 20, p. 2, 1. 11 ; 
(3) f. 45, p. 1, 1. 5; (4) f 55, p. 2, 1. 1 {see Chap. I. Sec. 2, Q. 4); 
(5) f. 65, p. 2, 1. 8 ; (6) f. (39, p. 1, 1. 15 ; (7) f. 12, p. 2, 1. 14 ; (8) f. 20, 

p. 2, 1. 11 

** He who takes the inheritance must be made to pay the debts (of 
the person from whom he inherits).” (Stokes, H. L. B. 56.) [h) 

(9) Yyav. May. p. 183, 1. 8. 

Remarks. — 1. If the house was divided, the widow inherits her hus- 
band’s share. See Authority 4. 


{aj So in Lakshman v. Satijabhlmdbdt, I. L. R. 2 Bom. 499, per Sir 
M. R. Westropp, C. J. 

(b) See supra, Introd. p, 252; and infra, Bk II Introd. Sec. 7 A. 

1 a (2), By the 11th Article of Magna Charta the widow’s dower was 
freed from chargeability for the husband’s debts, the payment of 
which out of his estate is farther postponed to the maintenance of 
minor children according to the father’s condition, and to the fulfil- 
ment of the service or terms on which the property was held by the 
deceased. The dower was looked on as secured by a contract prior to 
the debts, giving to the widow an independent interest in the hus- 
band’s lands. Under the Mahomedan Law the doweress ranks pari 
passu, it is said, with other creditors; see Mir Mahar AU v. Amani, 

2 Ben. L. R. 807, and Musst. Bebee Bachun v. Sheikh Hamid Hossein, 
14 M . I. A. 377- She has not a special lien constituting an interest in 
immoveable property; Mahabuhi v. Amina, Bom. H.C. P. J. P. for 
1873, p. 34. A Jewess claiming under a deed was preferred to sub- 
sequent creditors in Sookhlal v. Musst. Rahema, 2 Borr. R. 687. 
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2. Her silence, at the time when her brother-in-law paid off the 
mortgage, does not affect her rights, according to the Mit&kshard. 

3. She will have to refund the money which her brother-in-law, 
paid. 

Q. 8.^ — An Intlmdar died without male issue. Is the 
Indm-land which he held continuable to his widow, accord- 
ing to the Hindd Law ? If a Hindft should die, without a 
sou, leaving descendants only through his daughter, will 
his private property fall to them, or to his other relations, 
or to his widow ? Are the rules on these subjects applic- 
able to all castes ? 

A , — If a man dies without male issue, and if he is not 
a member of an undivided or reunited family, his faithful 
wife becomes his heir. The property of a deceased person 
will fall first to the widow, and when there is no widow, to 
the deceased^s daughter. The widow has a preferable claim 
to all other relatives. These rules are applicable to all 
castes of the Hindhs. — Poonaf October 6th, 1849. 

Authorities —(1) Vyav May p 134, 1. 4 (see Auth. 2) ; (2*) Mit, 
Vyav. f 55, p 2, 1 I (see Chap I. 8ec. 2, Q. 4). 

Remarks — Inhere are no special rules about Inam-land in the 
Hindd Law Books. The Privy Council, in Bodhrav Hanmant v. 
Narsingrav, (a) held that Inam villages granted to a man and his 
male heirs are not distinguishable, according to the law of the 
Southern Mar&tha Country, from ordinary ancestral estate, and are 
divisible amongst the grantee’s heirs See below, Sec. 13, Q. 10, as 
to the construction of grants. The same was held as to a desgat 
watan in Kddapd v. Adnishjapd, {b) and that a vritti or hereditary 
office is generally partible, see Steele, L. C. p. 41. 

2. The inamdar in relation to the tenants of the property may 
occupy the position of a complete proprietor, or of a mere alienee of 
the land tax, or of a grantee of a lordship over mirdsd^rs holding 
rights of permanent occupancy subject only to reasonable rates or 
rents. And in different parts of his manor he may have different 
rights under the same grtint or prescriptive title, owing to the exist- 


(а) 6 M. 1. A. 426. 

(б) R. A. No. 30 of 1874 j Bom. H. C. P. J. F. for 1875, page 182; 
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ence of rights (as to hold at an invariable rent) known or presumed 
to have been prior in origin to his own. (a) 

* 3. The Vatandar Joshi (astrologer holding an hereditary office) of 
a village may recover damages from an intruder who usurps his 
functions and takes his fees. This is so even though the fees be not 
precisely fixed in amount, provided only that some reasonable fees 
must be paid by those entitled to the Joshi's ministrations. (&) The 
presumption is that a Vatandar Jo.shi is entitled to officiate in the 
case of any particular family ; but though damages may be awarded for 
an intrusion an injunction will not be granted such as to prevent a 
family from using the services of a rival functionary. The position of 
a village priest or astrologer being thus recognized as one of public 
interest to the Hindu communitj^ the holder of it can of course be 
constrained if necessary to perform the duties of it when properly 
called on. In the case of religious or charitable trusts, too, any 
devotees or beneficiaries may take proceeding.s for enforcing the 
duties resting on the incumbent or the trustees, subject to the con- 
sent of the Advocate General or his substitute (usually the Collector 
of the district) under Sec. 539 of the Code of Civil Procedure, (c) 

4. In Narain Khoofia v. LoJeenath Khootia (d) it was apparently 
held by the Deputy Commissioner that a religious grant made by a 
former Maharaja of Chhota Nagpore could be resumed at will by his 
successor in the exercise of a royal or quasi -royal authority. The 
resumption of grants by native rulers was very common, as Sir T. 
Munro shows; (e) though not of religious grants in Western India. (/) 
The decree of the Deputy Commissioner, however, was reversed by 
the High Court of Calcutta on the ground that impartibility of the 


{a) Pratai^rav Gujarv. Bayaji Nditidjifl L. R. 3 Bora M l, referring 
to Lakaliman v. Ganpatrav, Special Appeal No. 344 of 1876, and 
Vishnubhat v. Bnboji, B. H. C. P J. 1877, p. 146. (At p. 142 of the 
Report the last case is twice meiitioncd by mistake for the former.) 
See also Parshotam Keshavdda v. Kalydn Rayji, 1 L. R. 3 Bom. 348. 

(b) Viihal KrUlina Joshiv. Anant Ramchavder, 11 Bom. H. C. R. 6, 
quoting Sltardmhhat v. Sltai am Ganesli, 6 Bom. H C. R 250, A. C. J. ; 
Raja valad ^hevappa v. Krishnabhat, 1 L. U. 3 Bom. 232. 

(c) See Radhabai v. Chimnaji, I L. R. 3 Bom. 27. 

(d) I. L. R. 7 Cal. 461. 

(e) Sir T. Munro, by Sir A. Arbuthnot, vol. I. p. 152, 154. 

if) The Collector of Thana v. Hari Shiiaram, I. L. R. 6 Bom. 646 ; 
Blph. Hiit. of Ind. Bk. II. Ch, IL p. 76, 78 (3rdod.) 
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rAj di<l not make it inalienable as to grants of land in perpetuity. [See 
Introd. pp. 159, 185, 192.) 

Q, 9. — A man of the Bnrfld caste (a) had received a 
house as a mortgage^ before his death. He lived separate 
from his father. Should the house be made over to his 
widow or his father ? 

A, — Whatever was gained by the man without making 
use of his father^s property will pass to his widow. If the 
father and his sons are not separate, then the common pro- 
perty will pass into the hands of the father. 

Ahmednuggiir^ August 2\sty 1848. 

Authorities — (1) Vyav. May. p. 134, I 4 and 6 Aoth. 4); 
(2) p. 136, 1. 4 ; (3») p. 15.3, 1. 2 {see Chap. I. See. 2, Q. 1); (4*J Mit. 
Vyav. f 55, p. 2, 1. 1 [see Chap I. Sec 2, Q. 4). 

Kemark — Regarding the definition of ‘ separately acquired pro- 
perty,’ see Partition Book II 

Qe 10. — Has the father or the wudow^ of a deceased person 
a preferable title to succeed to his property ? 

A. — If the deceased lived separately from his father, his 
widow is his heir ; but if he had not separated, his father 
will succeed.' — Poona^ June 5th, 1846. 

Authority — *Mifc Vyav. f. 5o, p 2, 1. 1 (see Chap. 1 Sec. 2, Q. 4). 

Remark. — B ut the wife inherits, also, property which the deceased 
may have acquired separately. See the preceding question. 

Q. 11. — Two brothers separated. One of them and his 
son, after separation, died. Does the property of the deceas* 
ed pass by right to his daughter-in-law or the surviving 
brother ? If it goes to the latter, can the former have a 
claim to maintenance ? 

A. Should the daughter-in-law be a woman of good 
character she will succeed to her husband^s, and consequent- 


(a) The Buruds are basket-makers. 
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ly to her father-in-law^s, estate. If she be not a woman of 
good character, her father-in-law^s brother takes the whole 
property of his deceased brother, and gives his daughter- 
in-law a reasonable sum for maintenance. 

AhmednuijguVi September 7th, 1848. 

Adthorities. — (1*) Mit. Vyav. f. 55, p. 2, 1. 1 {see Chap. I. Sec. 2, 
Q. 4) ; (2) Vyav. May. p. 13 1. 4 {see Auth. 1) ; (3) p. 133, 1. 2 ; 
(4) p. 134, 1. 6 ; (5) p. 137, 1. 3 ; (6) p. 136, 1. 7 ; (7*) p. 133, 1. 7 . 

. . . . by reason of this text of K&tyayana : — “ Let the widow 

succeed to her husband’s estate provided she bo chaste ; and in de- 
fault of her, the daughter inherits, if unmarried.” 

“ Among the married ones, when some are possessed of (other 
wealth) and others are destitute of any, these (last) even will obtain 
the estate).” (Borradaile, p. 103; Stokes, H. L B. 86). 

Eemark. — T he daughter-in-law will inherit only if her father-in-law 
died before her husband. If she be unchaste, her issue next inherit 
in her stead, and on failure of issue, the father-in-law’s brother. See 
below, Bk. I. Ch. VI. Sec. 3. 

Q. 12. — Two uterine brothers lived as an undivided 
family. One of them died, leaving a widow. Afterwards 
the other also died, leaving a widow. Can both these 
widows inherit the property of their respective husbands ? 

A , — As the property was acquired by the ancestors of the 
deceased men, and as tlie family was undivided, the widows 
can inherit the shares of the property belonging to their re- 
spective husbands. — Surat, March 3Ui5, 1845. 

Authority not quoted. 

Eemark.— The widow of the brother who died last inherits ; the 
other has a claim to maintenance. See the next Question, and the 
Authorities there quoted. 

Q. 13. — Two brothers are either united or separated in 
interests. When one of them or both die, will their widows 
be entitled to their property ? 

A . — ^If the fiamily wfts united in interests, the property of 
a deceased brother falls to the surviving brother. Upon 
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the death of the latter, his wife becomes his heir. The wife 
of the one who died first 4 only entitled to a maintenance. 
If the brothers were separated before their death, their 
wives inherit the property of their respective husbands. 

Tanna^ December Wth^ 1858. 

Authorttiks. — (1) Mit. Vyav. f. 55, p. 2, 1. 1 (see Chap. I. Sec. 2* 

Q 4; (2) Vyav. May. p. 136, 1. 4 {see Chap. I. See. 2, Q. II). 

Q. 14. — Two Hindi! brothers lived together. The elder 
of them died, leaving a widow. The younger also died, 
leaving a widow. The question is whether the widow of the 
brother who died first or the widow of him who died after- 
wards should be considered the heir ? 

The widow of the younger brother is a minor, and there 
are her sister-in-law and mother ; which of these will be her 
guardian ? 

A, — The widow of the last deceased brother is the heir. 
The mother has the right to be the guardian of the widow of 
the younger brother, who is a minor. 

Surat, October 22nd, 1857. 

Authorities.— (1) Mit. Vyav. f. 55, p 2, 1. 1 (see Chap. I. Sec. 2, 

Q. 4) ; (2) f. 12, p. 1, 1. 4 ; (3*) Viramitrodaya, f . 194, p. 2, 1. 4: — 

“ And thus Narada says : — After the death of the husband (the 
nearest relation belonging to) his family has power over his childless 
wife ; such a person is competent to appoint her (to a kinsman), to 
protect and support her. If the husband’s family is extinct, no male, 
no supporter has been left, and no Sapiuda relations (of the husband) 
remain, in that case (the nearest relation) belonging to the widow’s 
father’s family has power over her.” 

Remark. — According to the passage quoted under Auth. 3, it would 
seem that the sister-in-law, as belonging to the family of the widow’s 
husband, has a better right to the guardianship than the widow’s 
mother. 

Q. 15. — A man died, and left two sons. The elder of 
these died, and left a widow. Afterwards the younger 
brother also died, and left a widow. The two brothers had 

61 H 
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been undivided. They have left no children. Which of 
the two widows inherits the ancestral property ? 

A . — ^The two widows have equal rights to the property, 
because they stand in equal relationship to the original head 
of the family (their father-in-law). — 8umt, June 18/fe, 1852. 

Axjthokities.— (1) Yyav. May. p. 134, 1. 4 {see Auth. 4) ; (2) p. 140, 
1. 1 ; (3*) p. 136, ]. 4 {see Chap. I. Sec. 2, Q. 11) ; (4*) Mit. Vyav. f. 
55, p. 2, 1. 1 {see Chap. I, Sec. 2, Q. 4) 

Remarks. — As the family is undivided, the younger brother inherits 
his elder brother’s share, and at his death his widow is his heir. The 
elder brother’s widow has only a claim to maintenance. 

Q. 16. — A person died, leaving certain moveable and 
immoveable property. His widow and brother claim to be 
his heirs. Who should receive the certificate of heirship ? 

A. — If the deceased was a separated member of the family, 
his widow is entitled to a certificate of heirship. If he was 
not separated, his widow has not a right of inheritance, (a) 
Rutnagiriy 1847. 

Authorities. — (1*) Mit. Vyav. f. 55, p. 2, 1. I {see Chap I. Sec. 2, 
Q. 4); (2*) Vyav. May. p. 136, 1. 4 {see Chap. I. Sec. 2, Q. II). 

Q. 17. — ^Two brothers lived separately in the house, 
which was purchased in their names with the money of their 
father. One of the brothers died. The question is, whether 
the deceased’s share should be given to his father, brother, 
or widow ? 

A. — The house was bought with the father^s money. The 
transaction was concluded in the names of his two sons. 
The deed of sale mentions their names. They lived in the 
house separately. This circumstance shows that they are 
separated brothers. The question does not state that they 

(a) A childless Hindu widow who has succeeded to her deceased 
husband’s separate share of a Mahal, and is recorded as a cosharer, 
is entitled under Act. XIX. of 1873 to a perfect partition of her share. 
Jhtmna Kuar v. Chain Sukh, I. L. R. 3 All. 400. 
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were [un] divided in interests, nor that the father had given 
them the house in gift. From this omission it may be 
inferred that the brothers were separated. The portion of 
the house which belonged to each of the separated brothers, 
becomes, on his death, the property of his wife. 

Surat, January 1855. 

Authority. — Mit Vyav. f. 55, p. 2, 1. 1 {see Chap. I. Sec. 2, Q. 4). 

Remark. — The passage quoted refers only to the right of the widow 
to inherit, in case her husband has separated from the family, 

Q* 1^' — A man died, leaving two wives. The elder wife 
died leaving one son, and the younger died leaving two 
sons. The son of the elder wife had separated from the 
other two. The two uterine brothers died. The elder of 
these has left a widow. Besides this widow there is the 
separated half-brother. The question is, which of them is 
the heir of the last deceased brother ? 

A . — The sister-in-law of the deceased, having lived with 
him as a member of an undivided family, is his heir. 

Dhanvar, August 1854. 

The following is the Genealogical Table showing tho 
family spoken of in the question : — 



Sister-in-law. 

Authorities. — f. 55, p. 2,1. 1 («ee Chap. I. Sec. 2, Q. 
4 ); (2*) Vyav. May. p. 136, 1. 2 {see Chap. I. Sec. 2, Q. 8). 
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Remark. — If, of the two undivided uterine brothers, the married 
one dies first, his brother will inherit from him {see Auth. 2) ; and 
after his death the half-brother will succeed. The widow will then 
be entitled to claim maintenance only. If the married brother died 
last, his widow inherits from him. 


Q, 19. — A man, his wife, his son, and his son^s wife lived 
together as an undivided family. The man died first, 
and his death was followed by that of his son. Can the 
son^s wife claim from her mother-in-law a half of the family 
property as her share ? 

A. — If the family is undivided, the mother-in-law becomes 
the heir of her deceased son, and in such a case the posses- 
sion of the property by the mother-in-law need not be dis- 
turbed. If the family is divided, the daughter-in-law is the 
heir. — Poona, Pehruary hth, 1858. 

Authorities. — ( 1) Mit. Vyav. f. 50, p. 1, 1. 7 ; (2*) f. 55, p. 2, 1. 1 
{see Chap. I. Sec. 2, Q 4). 

Remark. — If the father died before his son, the daughter-in-law is 
the legal heir, since her husband inherited from his father, and she is, 
on failure of issue, the nearest heir to her husband. If, on the con- 
trary, the son died before his father, the mother-in-law inherits the 
family property from the latter. See the next question. The prefer, 
ence of the mother to the widow by some caste-laws has been noticed 
above, Q. 1. 


Q, 20. — A man died, leaving a widow ; subsequently his 
son also died, leaving a widow. The daughter-in-law sued 
her mother-in-law for the ancestral property. Can she do 
so ? 

A , — In default of male issue, a man^s widow is his heir. 
The daughter-in-law, therefore, has rightly sued her mother- 
in-law. — Tanna, February 14th, 1852. 

Authorities.— (1) Mit. Vyav. f. 50, p. 1, 1. 7 ; (2*) f, 55, p. 2, 1, 1 
{see Chap. I. Sec. 2, Q. 4) ; (3) Viramitrodaya, f. 195, p. 2, 1. 4 (see 
Auth. 2); (4») Manu, IX. 185 (see Chap. II. Sec- 1, Q. 1). 
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Q. 21. — A man died without issue, leaving a widow and 
mother. The deceased* s property consists of an ancestral 
house. It is in the occupation of the widow and the mother. 
Are both heirs ? or if only one, which of them is heir of the 
deceased ? 

4. — If the deceased was separate and had received his 
share of the family property, his widow inherits his property. 
If the deceased was not separate, both his mother and 
widow are his heirs. If the wife conducts herself virtuously, 
supports and serves her mother-in-law, she will have the 
better right of the two to inherit the property ; but if the 
wife does not behave in this manner, the right of the mother 
will be superior. — Ahmedahad, September 12thy 1851. 

Atjthokities. — ( 1) Yyav. May. p 134, 1. 6 : — 

“ Let the widow succeed to her husband’s wealth, provided she be 
chaste.” (Borradaile, p. 100 ; Stokes, H. L. B. 84.) 

(2) Vyav. May. p. 136, 1. 7 ; (3) p. 136, 1. 4 {see Chap. I. Sec. 2, 
Q. 11), 

Remarks.— 1. If the deceased was separate, the widow is his heir. 

2. If he was undivided, and male members of the family are alive, 
she can only claim maintenance. 

3. The mother has in either case only a claim to maintenance. 


Q. 22. — A widow adopted a son, who died after his mar- 
riage. The questions are : Who will be his heir, his 
adoptive mother or his widow ? Which of the tv/o can adopt 
a son ? and if each of them adopt a son, how shall the 
property be divided between the sons ? 

A , — The deceased, though adopted by the widow, became 
heir of her husband. On his death his widow is the last 
heir. She, therefore, has the right to adopt a son, and her 
adopted son can perform the funeral rites for his mother, 
as well as. for his grandmother. The mother-in-law, there- 
fore, cannot, unless there is a good reason for it, adopt a son. 

Sadr Adalat, April 12th, 1850. 
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Authorities — (1*) Manu, IX. 141 (see Autb. 2) ; (2*) Datt. Mim. 
p. 36, 1. 10 {see Chap. II. Sec. 2, Q. 3) ; (3*) Mifc. Vyav. f. 55, 
p. 2, 1. 1 {see Chap. I. See. 2, Q. 4). 

Q, 23. — There are a daughter-in-law and her mother-in- 
law. The husband of the former died, and the question is, 
who should collect the debts due to him ? 

A. — ^It is enjoined in the Sastra that the property of a 
person who died without issue, and who had declared him- 
self separate from the other members of the family, goes to 
the widow, and that the property of a person who died with- 
out issue, but had not declared himself separate, goes to his 
mother. In the case under reference the debt should be re- 
covered by the mother-in-law. 

Butnagiri, Octoher 14/A, 1847. 

Authorities. — (1) Vyav. May p. 136 1 4 {sec Chap. 1. Sec. 2, 
Q. 11); (2) Mifc. Vyav. f. 51, p 2, 1. 5; (3») f. 55, p. 2, 1. 1 {see 
Chap. I. Sec. 2, Q. 4) ; (4) Manu, IX. 217. 

Eemahk. — T he widow of the last deceased member of an undivided 
family inherits, in preference to the widows of all pre-deceased mem- 
bers. {See Questions 18, 19 and 24.) 

Q. 24. — A man died, leaving a widow and mother. The 
widow is a minor of about eight years. The mother declared 
herself to be the heir, and took charge of the banking 
business of the deceased. The question is, whether the 
mother or the widow has right to the man's property ? 

A. — When a man has separated from other members of 
his family, his wife alone has a right to inherit his property 
after his death. As, however, the deceased had not sepa- 
rated from his parents, his mother has rightly assumed the 
possession of his property. On the death of the mother-in- 
law, her daughter-in-law will succeed her as heir. 
Ahmedahad, March 26th, 1850. 

Authorities. — (1) Vyav. May. p. 95, 1. 5; (2*) Mit. Vyav. f. 65, 
p. 2, 1. 1 {see Chap. I. Sec. 2, Q. 4) ; (3) Viram. f. 194, p. 2, 1. 4 {see 
Chap. II. Sec. 6a, Q, 14). 
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Remark. — The deceased person’s wife inherits. But as she is a 
minor, she will be under the guardianship of her mother-in-law, if 
the latter is a fit person, and if no male blood relatives of the hus- 
band are living. (See Act Ko. XX. of 1864 ; Act IX. of 1861.) 

Q. 25. — A man of the GavaW (milkman) caste left at his 
death some money to be recovered from a debtor. His 
mother obtained a decree, and attached some property 
belonging to the debtor. There is a widow of the deceased, 
who, though a Lagna^^ wife, did not live with her husband 
during his life-time. The mother-in-law on this ground 
contends that her daughter-in-law has no right to the pro- 
perty of the deceased. What is the law on this point ? 

A , — If the daughter-in-law, though living in her mother’s 
house, has maintained her good character, and is of a proper 
age, she can recover the debt. If she has a bad character, 
or has married another husband, she cannot claim any 
property of her husband. — SholapooVy March 27Wi, 1854. 

Authorities.— (1) Yyav. May. p. 134, 1 4 (see Auth. 4) ; (2) p. 134, 
1. 6 (see Chap. II. Sec. 6a, Q. 21) ; (3*) p. 137, 1. 7 (see Chap. II. 
Sec. 6a, Q. 11) ; (4) Mit. Yyav. f. 55, p. 2, 1. 1 (see Chap. I. Sec. 2, 
Q. 4). 

Q. 26. — A man died, leaving a widow, a son, and a 
daughter-in-law. They all lived as an undivided family ; 
afterwards the son died. The right of inheritance is contest- 
ed between the mother and the daughter-in-law. The ques- 
tion is, which of these is the heir ? 

A . — According to the Sastra a man’s son and widow have, 
a right equally to share his property. If the son is dead, hia 
wife has a right to inherit her husband’s share of his father’s 
property. The mother-in-law has no right to it. If the 
father’s property has not been divided between his widow 
and son, the daughter-in-law cannot claim her share. If, 
however, she pleases her mother-in-law and induces her to 
assent to a division of her property, she may obtain a share. 
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If the daughter-in-law cannot please and induce her mother- 
in-law to consent to a division, and if the mother-in-law 
withholds her consent, the daughter-in-law cannot get her 
share. The mother-in-law will, however, be bound in such 
a case to maintain her daughter-in-law. On the death of 
the mother-in-law the daughter-in-law will inherit her pro- 
perty. — Ahmedabad, October 21st, 1845. 

Authorities. — (1) Vyav. May, p. 136, 1. 7 ; (2) Mit. Vyav. f. 55, 
p. 2, 1. 1 {see Chap. I. Sec. 2, Q. 4). 

Remark. — A mother receives a share of her husband’s property only 
if either there are several sons, and these divide after the father’s 
death, or if a son assigns some of his father’s property to his mother 
instead of giving her maintenance. Neither the one nor the other 
condition seems to exist in this case. The mother has, therefore, after 
her son’s death, only a right to maintenance. The daughter-in-law 
on the other hand, inherits her husband’s property. 

Q. 27. — When a man dies after the death of his son, will 
the man’s or his son’s widow be his heir ? 

A. — The father’s widow is the heir. Her daughter-in-law 
is entitled to a maintenance only. 

Khandesh, September 7th, 1858. 

Authorities.— (1) Vyav. May. p. 134, 1. 4 {see Auth. 3 ; (2) p. 
136, 1. 4 (see Chap I. Sec. 2, Q. 11); (3*) Mit. Vyav. f. 55, p. 2, 1. 1 
(«ee Chap. I. Sec 2, Q. 4). 

Q, 28, — A mother-in-law and her daughter-in-law live 
together as a family united in interests. They possess some 
ancestral property. The question is, how the women should 
share it ? 

A . — ^Each of the women should take a half of the property. 
If the property was acquired by the husband of the mother- 
in-law, she must be considered his heir, and entitled to all 
his property. In this case the daughter-in-law can claim 
a maintenance only from her. 

Sadr Addlat, September 11th, 1852. 
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AuTHOKEET. — Mifc. Vyav. f . 65, p. 2, L 1 {see Chap. I. Sec. 2, Q. 4). 

Rehark. — The widow whose husband died last is the lawful owner 
of the property. The other is entitled to maintenance only. As to tho 
S^stri’s opinion that the daughter-in-law is entitled to naintenance, see 
the Introd. pp. 246, 248. 


Q. 29. — A man died, leaving a widow and mother. The 
question is, which of these is the heir ? 

A. — 1£ the widow is a chaste woman, she is the legal heir 
of her husband. If her character is not good, she will bo 
entitled to maintenance only. — Surat, November Tth, 1845. 

Authority. — Mit4kshara, f. 55, p. 2, 1. 1 (sec Chap. 1. Sec. 2, Q. 4). 


Q. 30. — man died. His youog wife is under the pro- 
tection of her father. A separated uncle and cousin of the 
deceased state that they are the heirs to the property of . the 
deceased, and that they would support the widow till she 
should marry another husband. The question is, who is the 
heir? The father of the girl has passed an agreement to 
the uncle and the cousin of the deceased, that they should 
take one-half of the deceased^s property, and permit the 
widow to take the other half. Has the widow^s father a right 
to pass such an agreement ? 

A , — The widow is tho heir to the deceased^s property. 
The other relatives have no right to contest her heirship on 
the ground that she is likely to be remarried. Her father 
has no right to pass any agreement of the kind described in 
the question. — Khandesh, October 20th, 1849. 

Axn:noRiTY. — Mit. Vyav. f. 65, p. 2, 1. 1 (sec Chap. I. Sec. 2, Q. 4). 

Q. 31. — A representative of a branch of a family passed 
an agreement to one of two individuals of another branch of 
the same family, whereby he stipulated that he should have 
his name entered on the records of Government in regard to 
certain lauds. Of these two individuals, one died, and the 
52 H 
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other left the country and was not heard of. The widow of 
the former represents the branch. The question is, whether 
the widow or the person who passed the agreement is the 
heir of her deceased husband ? 

il,~Those who take meals and carry on their transactions 
separately, must be considered members of a divided family. 
According to this description, the person who passed the 
agreement and the two individuals of another branch appear 
to be separate in interest from each other. The widow will 
therefore be the heir of the deceased. 

Ahmediiiiggur, April 26th, 1847. 

Authoeities. — ( 1) Vyav. May. p. 134, 1. 4 {ser Auth. 7); (2) 
p. 129, 1. 2; (3) p. 129, 1. 4; (4) p. 140, 1. 1; (5) p. 134, 1. 6 ; (6) 
p. 137, 1. 7; (7#) Mit. Vyav. f. 55, p. 2, 1. 1 {see Chap. I. Sec. 2, 
Q. 4). 

Q, 32. — A man held the Watan of a priost, called the 

Yajamana-vritti/^ He died, leaving a widow and a sister. 
A person, of whose family the deceased was the priest, made a 

Dana,^^ or religious gift, of a bed. The sister received it. 
The question is whether the widow or the sister has the 
right to the emoluments of the office of the priest ? Can 
a man make a Dana^^ of a bed to any other person besides 
his priost, and if ho cannot, is the giver or the receiver 
responsible for it ? 

A, — In this case the widow is the heir, and so long as she 
is alive the right of receiving gifts belongs to her. The 
sister has no such right, but she cannot be prosecuted for 
receiving that which a man chose to give her. The man 
may, however, be sued on that account. 

Ahmedabad, July 24ith, 1856. 

Authohitibs.— ( 1) Vyav. May.p. 134, 1. 4 [see Auth. 3J; (2) p. 140, 
1. 1 ; (3*) Mit. Vyav. f . 55, p. 2, 1. 1 {see Chap. 1. Sec. 2, Q, 4). 

RsMARKS.-^jS^ee Book I. Chap. U. Sec. 7, Q. 1. As to the customary 
laws governing the relations between such classes or persons as 
priests and astrologers and those entitled to their ministrations^ 
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reference may be made to Bamodar Ahaji v. Martand Ahaji, (c) and 
to Vithal KrisJma JosM y. Ancmi Bamchmdra, (h) In some oases, 
though the amount of the fee payable by the layman is not fixed by 
law, yet a parting with some property is essential to the efficacy of 
the ceremony performed, (c) The right to the fees and offerings 
thus becoming duo from particular families or classes is regarded 
as a family estate, inalienable usually to persons outside the family, 
but transferrable within the family, and a subject for inheritance and 
partition like other sources of income. Thus it is that even a widow 
may be entitled under the customary law to the offering by which 
on a particular occasion a client of the priestly family has to obtain 
a spiritual sanction to some secular transaction, or simply to acquire 
religious merit. The requisite ceremonies have in such cases to be 
provided for by the appointment of a qualified officiating substitute. 
An intruder subjects himself to an action for damages, as the re- 
ported case shows. Whether a suit lies by the representative of the 
priestly family against an individual who fails to make the proper 
offering, depends on the particular legal relation subsisting in each 
case. (d) 

Q, 33. — To whom does the ancestral property of the de- 
ceased go by the right of inheritance, to his wife or his 
daughter-in-law ? 

A. — If a father dies first, his son becomes his heir, and 
after the death of the latter his wife succeeds him. If, how- 
ever, the son dies before his father, the father becomes his 
heir, and on his decease the father^s wife succeeds him. 
Fooiia, July lOth, 1858. 

Authority. — *’Mit. Vyav. f. 55, p. 2, 1. 1 {see Chap. I. Sec. 2, Q. 4). 

Q. 34.— Two men, A and J5, of the Vfini caste, lived 
together. A died, leaving a widow and a daughter. Can 
the widow have a claim to recover her husband^s share of 
the moveable and immoveable property ? 

(а) H. 0. P. J. 1876. p. 293. 

(б) 11 Bom. H. C. E. 6. 

(c) See Coleb. Lett, and Ess. vol. II. p. 347. 

id) See KIwndo KesJiav Bhadphale v. Bahaji bin Apaji Gurrav, H. 
C. P. J. 1881, p. 337, in which it was said that a temple servant had 
not a right enforcible against a particular worshipper. 
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-4.— As the property was acquired by both, each has a 
right to an equ^ shelve of it. The widow can therefore claim 
a moiety of the property. — Broach^ June 18/ft, 1859. 

Authoeitibs.— (1) Mit. Vyav. f . 83, p. 2, 1. 6 : — 

If (one of the partners) emigrate or die, his heirs (t. e. sons, 
grandsons, &c.) or paternal or maternal relations, if they appear, 
may take his property ; on failure of these, the king.” 

(2) Mit. Vyav, f. 82, p. 2, 1. 5 ; (3*) f. 55, p. 2, 1. 1 (see Chap. I. Sec, 
2. Q. 4) ; (4) Manu YIII. 210. 

Remaek. — The decision is right only under the supposition that the 
two Banias were not members of a united family, but only partners 
in trade. 

Q. 35. — A deceased person has left two widows, one of 
whom is an elderly woman, and the other of IG years only. 
How should they divide tho deceased’s property between 
them? 

A , — Each of them should take a half. 

Poona, April OO/ft, 1849. 

Authoeities.— (1) Vyav. May. p. 134, 1. 4 ; (2*) p, 137, 1. 5 

“ But if there be more than one (widow) they will divide it and 
take shares.” (Borradaile, p. 103 ; Stokes, H. L. B. 86.; 

Remaek. — See also the note at page 52 of Stokes’ H. L. Books. It 
would seem that they take jointly according to the cases in Norton’s 
Leading Cases, page 508. See the Introd. p. 103. See also infra. 
Chap. IV. B. Sec. 6, II. c, Q. 1 5 and Bhagwandeen Boobey v. Myna 
Baee. (a) The 6astri at 2 Str. H. L. 83, 90, agrees with tho view 
taken above, p. 103. 

Q. 36. — ^A deceased man has left two widows, the elder 
of them has two daughters, and the younger has no child 
whatever. The property of the deceased has passed into the 
hands of the elder widow. Can the younger widow claim a 
share of the property ? And who has the right to adopt a 
son ? 


(a) 11 M. I. A. 487. 
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younger can claim a share. The right of adop- 
tion belongs to the elder. — Poona, March Slaf, 1852. 

Authobitibs.— (1) Vyav. May. p. 137, 1. 5 {see Chap. IT. Sec. 6a, 
Q. 35); (2) Samsl^ra Kaastubha. (See Bk. III. Adoftion.) 

Q, 37. — A deceased husband has left two wives, one 
married by the Pat ” and the other by the Lagna^^ cere- 
mony. Which of these wives will be his heir ? 

/ 

A , — According to the Sastra, both are wives and heirs. 

Poona, August 7th, 1847. 

Authorities.— (1) Vyav. May. p. 134, 1. 4 (see Auth. 2) ; (2*) Mit, 
Vyav. f. 55, p. 2, 1. 1 {sco Chap. I. Sec. 2, Q. 4). 

Ebmarks. — According to the strict HindA law of the higher oastes, 
the remarriage of widows is null, and, apart from caste custom, no- 
thing more than concubinage, and consequently the Lagna-wife alone 
can inherit. But as by Section I. Act. XV. of 1856, the remarriage 
is legalized, a Pat-wife has perhaps the same rights as the Lagna-wife 
under Section V. 

2. The Pdt-wife’s son is legitimate and capable of inheriting, but in 
1858 the Dharwar 6dstri assigned to him a place below the previous- 
ly adopted son, who was himself postponed to the son by a ‘ Lagna’ 
wife, though born after the adoption. The parties seem to have been 
Lingayats. R. A. 26 of 1873, Basanagaoda v. Simna Faheeragaoda^ 


Q. 38. — Is a man^s Pat- wife or the Lagna-wife his heir ? 

A . — The Lagna-wife is the heir. The Pat-wife is not. A 
Pat is not a legal and ceremonial marriage. It is performed 
without reference to the appearance of the planets Venus 
and Jupiter, and in defiance of the situation of other stars, 
and of the prohibition of certain days for the performance 
of marriage. — Dharwar, Septemler 21 st, 1855. 

Authorities.— (1) Vyav. May. p. 134, 1. 4 {see Auth. 3); (2) p. 
136, 1. 4 ; (3») Mit. Vyav. f. 55, p. 2, 1. 1 {see Chap. I. Sec. 2, Q. 4). 

Remark. — See Question 39, with reference to which the answer 
would be wrong as to members of a caste recognizing P&t marriages. 
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Q. 89. — A deceased person lias left two widows, one by 

Lagna^^ and another by "Pat/^ The latter has a daughter 
who is married. Is the^^^PAt^^ widow entitled to the whole 
or a portion of the deceased^s property, or to a maintenance 
only ? 

A . — Both the widows are equally entitled to the husband^s 
property, which should therefore be divided between them. 

Poona, December 28th, 1848. 

Atjthobity,— Mit. Yyav. f. 55, p. 2, 1. 1 {see Chap. I. Sec. 2, Q. 4). 

Bbmark . — See Question 35. 

Q, 40. — A deceased man has two wives, one by Lagna” 
(the first marriage), and the other by ^^Pat’" (remarriage as 
respects the woman). The former has daughters, to whom 
the man has transferred his property as a gift. The ques- 
tion is, whether the daughters or the Pat wife will be his 
heirs ? 

A . — The ^^Pat^^ wife is the nearer relation and better heir 
of the deceased than his daughters. There is scarcely any 
difference between a Pat and ^^Lagna^^ wife. 

Khandesli, February 6th ^ 1848. 

Authorities — (1) Vyav. May. p. 134, 1. 4 {see Auth, 3); (2*) Mit 
Vyav. f. 68, p. 2, 1. 16 {see Chap. II. Sec. 3, Q. 11); (3*) f. 65, p. 2, 
1. 1 {see Chap. I. Sec. 2, Q. 4). 

Bemarks. — I f the deceased kept back enough of his property to 
maintam his widow, the gift of the rest to his daughters is valid. 
But if he left his widow unprovided, the gift is ineffectual, and as 
according to Section I. of Act. XV. of 1856 the P&t marriage is legab 
his widow will be his heir, provided that the mother of his daughters 
be dead. Should she be still alive, both the widows will inherit. 

2. A widow remarrying remains personally liable on a bond 
executed by her. (a) A married woman contracting jointly with 
her husband is responsible only in her stridhana. Narotam Lalabhai 
V. Nanka Madhav^ Bom. H. C. P. J. 1882, p. 161; NatJmbliai BhaUal 
V. Javher Raiji, I. L. B. 1 Bom. 121 ; Gavmdji v. Laicnddas, Ib. 4 
Bom. 818. 

(a) Mhdkhand v. Rii 8hdv&, 1* L. B. 6 Bom. 470. 
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Q. 41. — A man had two wives, one by Lagna” and the 
other by He married a'third by This last- 

mentioned woman had not taken the leave of her first hus- 
band to contract a Pdt^^ marriage with the man. She 
gave birth to a daughter. Can this daughter succeed her 
father after his death ? 

A. — It is not legal for a woman to enter into a " P&t 
marriage without having previously obtained permission of 
her husband, unless he is dead. The daughter, therefore, 
can have no share in the property of the deceased father. 
But as she was the result of the Pat marriage, the heirs 
who will take the assets of the deceased must support her. 
The Lagna^^ and the first Pat wives will be the heirs of 
the deceased, entitled to take all his property. 

Sholajpoor, October 19^^, 1852. 

Authoeities. — (1) Manu V. 147; (2) Vlramitrodaya, f. 157, p. 2, 1. 
11 ; (3) Mit. Achdra, f. 12, p. 1, 1. 4 ; (4) Yyav. May. p. 239, 1. 3 ; (5) p. 
137, 1. 5 ; {6^) Mit. Vyav. f . 55, p. 2, 1. 1 {see Chap. I. Sec. 2, Q. 4) ; 
(7*) f. 57, p. 1 , 1 . 5 {SCO Chap. II. Sec. 3, Q. 3). 

Kemakks. — ( 1) As the husband of the second ‘‘ Pat-wife” is still 
alive, the woman cannot be called correctly a “ P&t-wifo,” but is an 
adulteress and concubine. As a concubine she has no right to 
inheritance, but only to maintenance for herself and her daughter 
from the heirs of the man under whose protection she lived. The 
concubine of a late proprietor is entitled to maintenance from his 
heirs, (a) and a sufficient portion of the estate may be invested in 
order to provide the requisite income during her life. (5) 

2. The recognition of a natural son by his father confers on him 
that status, though he was not bom in the father’s house or of a 
concubine having a peculiar status therein, (c) 

3. Illegitimate children of the ^ddra caste inherit the estate of 
their putative father, in default of legitimate children, {d) 


(a) Khemkor v. Vmiashankar^ 10 Bom. H. 0. R. 381. 

(5) Vrindavandas v. Yamwnabai, 12 Bom. H. C. R. 229. 

(c) Muthusawmy Jagavera Tettappa v. Vencataswara Teitanja, 12 
M. I. A. 220. 


(d) Inderur^ Vatungypooly v. Ramasawmy Pandia et al, 13 M. 1* 
A. 141. 
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Q. 42. — A man died. His Lagna-wife had lived separate 
from him. The man kept a woman. His property has 
passed into the hands of his mistress. The question isj 
which of the two women has the right of inheritance ? 

A . — If the deceased has left no sons, grandsons, or other 
nearer heirs, the Lagna-wife has the right to inherit the pro- 
perty of the deceased. The mistress cannot lay any claim 
to it. 

Poona, March 20th, 1855. 

Authoeities. — (1) Vyav. May. p. 134, 1. 4 {sec Aufch. 3) ; (2) p. 131, 
1. 6 ; (3*) Mit. Vyav. f. 55, p. 2, 1. 1 {see Chap. I. Sec. 2, Q. 4). 

Q. 43. — A Kunabi died, leaving two widows, A and B, 
one of whom. A, he had married as a virgin, and B as a 
widow. Can A mortgage her husband^s Miras land ? 

A. — According to the Sastra, A is the heir of her husband, 
and she can therefore mortgage his Miras land. 

Poona, Septemler 22nd, 1860. 

AuTnoKiTiEs. — (1) Vyav. May. p. 137, 1. 7 {see Chap. II. Sec. 6a, 
Q, 17) ; (2*) Niri^ya Sindhu {see Chap. II. Sec. 8, Q. 5). 

Q. 44. — A Lingayat married a virgin A, and a widow B, 
Which of them has the power of selling his immoveable 
property ? 

A . — A has the chief power of disposing of his property. 

Dharwar, Decemlcr 3rd, 1856. 

Authorities. — (1) Mit. Vyav. f. 55, p. 2, 1. 1 {see Chap. I. Sec. 2, 
Q. 4) ; (2*) Vyav. May. p. 137, 1. 7 (see Chap. II. Sec. 6a, Q. 11) ; 
(3*) Nirnaya Sindhu. {See last Question.) 

Bemaek. — ^The marriage of the widow B to the deceased would 
be perfectly valid, the Lingayats ranking only as of the Sddra 
caste, (a) (^ee Q. 35, 40.) 


(a) See nest Section, and Oopdl Nevrhar v* HanmantOaneeli, I. L. 
E. 8 Bom. 273. 
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SECTION 6.— WIDOW. 

B.— RE-MAERIED. 

Introductory Remarks. 

The remarriage by Pdt is so foreign to the purer Hindi) notions, 
that the simple ceremony (NAtra) cannot be performed for a woman 
who has not been married before. Tlie same rule applies in some 
castes to males ; in others a mere sjnnbolical marriage of a man to a 
Sami tree or a cotton imago qualifies him, though a bachelor, to take 
a previously married woman to wufe. Such is the rule amongst the 
Surat Soothar l^anelialis, Lohars, Malis, Khumbars, Dhobis, 
Mochis, and others who answered Mr. Borradailo's inquiries. 

In some of the Dekhan castes, on a wkhiw’s marriage she has to 
give up to her first husband’s family all her property except a priti- 
datta or gift from her own family (o) The nature of this property 
is discussed under the head of Stridhana Property in a wife is 
argued against by ISTilkantlia (h) in terms which imply that by some of 
the learned even it was asserted. Such ])roperty would of course 
imply the wife’s incapacity for property exeept a preuJium in the 
])ropcr sense. It would account too for tb(' rule of some castes, that 
he who takes the widow, a part of the fan ’Ha of a deceased, becomes 
thereby responsible for all bis debts See lubrod pp, 1G5. 271, 282. 

Amongst the Jats of Ajmir, eustoni requires that the member of 
the community who marries a widow shall repay to the family oftho 
deceased Jiusband the expenses of Ins marriage, (o) We have here a 
trace of a joint interest of the family in the wife or widow of each 
member of it which has been found to prevad in widely separated 
parts of the world Without disenssiiig the causes of this custom, 
we may perhaps gain a clearer view of the i)osition of the widow, 
especially amongst the lower castes, by a consideration of the various 
social conditions through which she has rcatlicd her present capaci- 
ties of freedom, complete or qualified, to dispose of herself, and of 
succession to pi'operty. 

Thelevirate was at one time an institution generally recognized in 
India (d) “ It is declared, ” says Apastamba, “ that a bride is given 


(a) Steele, L C. 1G9. 

(ft) Vyav. May. Chap. IV. Sec I. para. 10. 

(c) Madda v. Shea BaJcsJi, I. L R. 3 All. 385. 

{d) Gaut. XXVIII 22, 23, 32. As to the Vedic period, Muir, S. 
T. vol. V. 469. 
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to the family (of her husband, not to the husband alone)/’ (a) Hence 
the husband could once procure children by the agency of a blood 
relative, (6) but that *• is now forbidden on account of men’s weak- 
ness,” (c) “ the hand (of a gentile relative like that of another is as) 
that of a stranger ; ” ^ the marriage vow is not to be transgressed and 
“ the eternal reward to be gained by submitting to the restrictions of 
the law is preferable to obtaining offspring in this manner.” (d) 
In Manu again (e) it is said that connection by one brother with the 
wife of another is degrading, “even though authorized, except when 
such wife has no issue” j but in that case it is approved. (/) Next- 
follows a qualification of the rule limiting it to the procreation of 
one child on a widow by a kinsman^ and lastly a prohibition 
of the practice to the twice-born classes. It is placed on a level 
with the marriage of a widow ; (f/) and the only remnant 
of the earlier law preserved by Mann is that commanding 
a man to take his brother’s betrothed on the death of her 


(a) Apast. Pr. TI Pat 10, Kh. 27. Compare tlie existing customs 
described in Tapper, Panj. Gust. Law, Vol. II. ])p. IIB, 131, 189. 

The pallu or dower of a widow is resumed in Gujarat by the 
deceased husband’s family on her remarriage. They may in some 
castes escape from the liability to maintain her by giving her a 
formal license to remarry, without which sho cannot, according to the 
caste usage, form a second union. In most instances a payment 
must be made to the family and in some to the caste. 

(h) Gaut. XYIII. 4, 11. The Athenian heiress taken to wife by an 
aged husband was directed to supply his defects, should he prove 
unequal to his responsibilities, by the services of one of his agnatic 
kindred. See Petit, Leges Attic, p. 414. Baudhilyaiia, Tr. p. 226, 
might seem not to limit the choice of a subsidiary father to the 
family of marriage, but this appears from p. 234*. Vasishbha XYII. 
56 ss. 80, seems to intend that one of the family assembly shall be 
chosen. 

(c) i, e. their incapacity now to resist the demoralizing effect of 
practices which would have left the higher sanctity of tbeir prede- 
cessors unharmed. Comp. Apast. Tr. p. 131. 

(d) Apast. loc, cit. 

{e) Chap. IX. 68 ss, 120, 121, 143-147 ; Chap. III. 173. NArada does 
not impose this condition. Pt. II. Chap. XII. Sec. 80 ff. 

(/) See too Mit. Chap. II. Sec. 1, paras. 10-12, 18, 19. 

\^) On this comp. Apast. Transl. p. 130, and Yiram. Tr. p. 6L 
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(intended) husband, in order to procreate one child (a) A similar 
rule is found in Narada, Pfc. II. Chap. XII. 80, 81, 86, 86, with 
the condition of authorization by the relatives, failing which the 
offspring will be illegitimate. (6) Provision is made by Y&jnaval- 
kya (c) for the son thus begotten (kshetraja) next to the son of the 
appointed daughter as heir to the nominal father (d) By Vasishtha 
he is made to precede the appointed daughter, (e) The idea of a 
woman's leaving her family of marriage and of sacrifice by marrying 
into another was one that to a Brahman would appear far more 
monstrous than a simple succession of a brother or kinsman to the 
right of one deceased over his wife. (/) 

The custom, softened as we have seen and gradually discredited 
amongst the liigb<‘r castes, has been preserved amongst the less 
civilized tribes down to our own day. Many instances of it are 
.given in Mr. Rowney’s book on the Wild Tribes of India. It seems 
itself to have sprung (^) from an even coarser usage of polyandry (k) 
which still subsists amongst the aborigines of India, (i) The wife 
at one time held in common, passes on her sole owner's death as 


(а) S<Je Yiram Tr p. lOG ss. 

(б) The viniyoga, or disposal of the widow by the husband’s family, 
provided for in Narada, Pt. II Ch XIII para. 28, is a disposal of her 
to another lord 

(c) II. 128 ss ; Mit. Chap. I. Sec XI. paras 1, 5. 

(d) Sea Mit Ch. I. Sec, X. 

(e) Vasishtha XVII. 14, 15, 

(/) Corap. Tupper. Paiij Gust. Law, Vol. II. p. 125, 131, 174. It 
seems that some Brahmans have adopted or retained the levirate, 
ib. 132. 

(^) See M. Muller’s Hist. Sansk. Lit. p. 46 ss. 

{h) 8eeB,s to Seoraj, Lahoul and Spiti, Mr. Tupper's Collection, Panj. 
Gust. Law, vol. II. 186-188. To this custom perhaps may ultimately 
be referred the passage of Manu IX. 182 : “ If among several brothers 
one have a son born, all are by his means fathers of a son.” Though 
this is referred by Kulltlka and other comparatively recent writers to 
adoption as prevented by the existence of a nephew, such could not 
have been the purpose when it was first uttered. For the polyandrous 
customs of the Tothiyars and Xairs, see Dubois, Manners, &c., p. 3; 
»nd above, p. 289. 

('i) As once in Britain. See CsBsar De B. G. V. 14. 
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property to his brother, (a) In many cases she is a valuable pro- 
perty, as by tribal custom she has to do all or nearly all the agricul- 
tural work, {b) sometimes even the son has to take all his father's 
widows as his own wives, with the exception of his own mother. 
There is probably some mixture of humane feeling in such rules, as 
they provide a home for old widows, while they give the heir the 
benefit of the younger ones, (c) but they belong to a constitution of 
society in which women are not yet regarded as fully the subjects of 
rights. Amongst the Jews the leviiatc was part of a system in 
which a man's wife was regarded as his property, and he 
might sell his farailj", subject to I’cturn at the jubilee year. The 
capacity of daughters as heirs was grafted on to this system by a 
special revelation, and accompanied by a necessity of marrying 
within their own tribe (^Z) lii India their right grew out of the 
developed system of ancestor worship through their capacity to 
produce sons who could sacrifice to their fathers’ manes. The 
widow’s right grew out of her participation in her husband’s do- 
mestic sacrifices (0 

Such rights as these ini])ly progress beyond the stage at which 
women were mere chattels, and wheii the law made no provision 
for them except by handing them over to a second master on 
the death of the first; (/) Imt the traces of the earlier system are 


(a) Amongst the Thiyens in Malabar an iinse])aral( d brother takes 
to wife the wddow wdioso favours as wife of his lirolhcr ho previously 
had a right to share. 

In Spiti a brother even leaves a monastery to take his brother’s 
widow and other property. No ccj-emony is thonglit necessary. 
Hero however Thibetan infiuonces are to he recognized. /S’rPanj. 
Oust. Law, II. 189. For the semi-Afghans of J'eslinwar, ih 228. See 
McLennan’s Studies in Aiic ITist. ]). 158 ss In Hohtak the only 
Karowa or widow’s remarriage recognized as ];)roper is that to her 
late husband’s brother iS'f ^ Kohtak Settlement Report, p 61. 

(h) See Panj. Oust. Law, p. 194*. 

(r) See Tylor, Authroiiology, 40 1 ; Tupper, Panj Gust. Law. 
Vol. II. p. 125. 

(d) Numbers XXVll. 1,7; XXXVI; Lev. XXV 10; Milman’s 
Hist, of the Jews, Bk. V. 

(e) See Manu IX. 45, 86, 87; III 18, 262; Mit. Chap. II. Sec 1, 
para. 6. 

(/) Comp, the idea of the Vazirs that a woman is a chattel as 
much as a cow. Panj. Gust. Law, II. 236. 
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etill plainly perceptible in the texts, and even more bo in the 
customs of tribes and castes. It is not a wife in general whom 
the Smritis maVe a real heir ; it is only the “ patnt, ” a sharer 
in her husband’s sacrifices. We can see the capture of wives 
succeeded by the sale of daughters, and this by their endowment 
when they had to be in some measure provided for otherwise than 
as mere slaves in their husbands’ families ; and then again their 
elevation to the rank of heirs to their husbands as competent to per- 
form their Sraddhs. But the older spirit reasserts itself, in cutting 
down the widow’s interest to a life enjoyment, and then extending to 
all female successors a single dubious text which in terms applies 
only to widows. Tribal usage, generally oppressive to females in 
proportion to lowness in the scale of progress, has still in several 
instances hit on alleviations of their lot, and on means of giving 
them dignity and social status, which suggest that civilization might 
possibly have been worked out on quite a different type from that 
which has in fact ])revailod Side by side with the transfer and 
devolution of women as chattels amongst some tribes, (a) we find in 
other tribes, from the Garos and Kliasias north of Assam to the 
Kayars of the soulh, a system of exclusive female kinship. The 
Khfisya Chief and the Rajah of Travancoro alike succeed to their 
maternal uncles, and a sistorlcss and ncphewlcss man has to adopt 
a sister to provide liimuith legal heirs, who are not according to 
custom the sons of her husband The Garo has to earn a place by 
service in his intended father-in-law’s household. The scriptural 
example is sometimes followed in the Dokhan also, (i) The Koche 
bridegroom becomes a dependant of the bride’s mother, (r) In some 
of these cases it is impossible to discover any degradation of the 
physical or moral being of the tribesmen below that of others placed 
in similar physical circumstances, (d) but the arrest, in all of them, 
of progress at a certain stage suggests the unfitness of these social 
schemes as a basis for a high form of civilization. 


(a) 8og Bowney, Wild Tribes of India, passim. 

(h) Steele, Law of Castes, p. 105. 

(c) A similar custom in Sumatra is described in Marsden’s His- 
tory, p. 262, quoted Lubbock, Orig Civil, p. 53. In Knlu and Spiti 
(PanjAb) a son-in-law is commonly taken into the family of a sonless 
man, Panj. Gust. Law, vol. II pp. 186, 190. Similar to this is the 
custom of Illatom in Bellary and Karnool, see Hanumantamma v. 
Rama Reddiy I. L. R. 4 Mad. 272. 

(d) See Panj. Oust. Law, vol. II. 195. 
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The Ohundavand or patnibhdg, prevalent alike though not gene- 
ral (a) in Madras and in the Panj&b, by which the property is 
distributed equally to each wife and her offspring, has probably 
descended from a state, of which there are still instances, of combined 
polygamy and polyandry coupled with a distinct recognition of 
women as the subjects of rights, a respect for them as the sources of 
families, and a tracing through them of all heritable rights in males. 
This was adopted into the Brahmanical system so far that the estate 
was first divisible according to the mothers of the different classes, 
but the later development which forbade the inter- marriage of differ- 
ent classes (&) has deprived the rules in the present day of any practical 
application except under some special custom of which the instances 
are rare if not unknown Some other traces of female gentileship 
remain, (c) which are noticed elsew'here (d) 

Amongst the lower tribes of the Bombay Presidency, the tribal 
ownership of property which in one form or another subsists in 
Malabar and in the Panjab, is not to be found, owing chiefly perhaps 
to the absence of external pressure forcing the members into close 
aggregation rather than to a progress beyond the stage of common 
proprietorship. The advanced Brahmanical law has had so much in- 
fluence that the Icvirate in any form is not admitted as it still is in 


(а) Panj. Oust. Law, vol. II. p. 202. 

(б) With this prohibition may be compared the expulsion from his 
tribe to which a man is still subject for marrying out of it in the 
Panjab (Tupper, Panj. Gust Law, vol. II. p. Ill, 122) and elsewhere ; 
the penalty of death imposed by the Thcodosian Code on a Jew who 
should marry a Christian, and that of burning alive for the Christian 
who should take a Jewess as bis mistress. Sre Lecky, Hist, of Ration- 
alism, vol. II. 13,275; Milm. Hist. Lat Christ. Bk. III. Chap V. ; 
Dollinger, First Age of the Church (Eng. Trans.) vol. II. p. 235; and 
comp. Apastamba, Pr. II. Pat. 10, Kh. 27, 8, 9 ; Gautama, XXIII. 14, 
16, 32 ; Steele, L. C. 170, 33 ; Dubois, Manners, &c., p. 18. 

(c) Perhaps the succession of a daughter to a son of the same 
mother (Coleb. Dig. Bk. V. T. 225) may bo referred to this. Comp 
the converse case, supra p. 285. 

((f) See above, p. 284 ss. Inscriptions, giving the names of the 
mothers of princes, are not necessarily indicative of a rule of female 
gentileship, since, where polygamy prevails, some are still surnamed 
as of such and such a mother for the sake of distinction without any 
variation of the ordinary law. 
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the Korth of India, (a) but purchase is caramon and a simulated cap- 
ture is not unknown. The communal right of the family of marriage 
in women (i) having given way to the notion of wedlock as a really 
cbnnubial relation, but one arising in strictness only from a connec- 
tion by means of the family sacrifices not allowed to the lower castes, 
the quasi-matrimonial union in those castes is easily dissolved, and at 
the same time the pdt marriage of a widow is allowed amongst 
Sfidras to have full validity, (c) though so strongly condemned by 
the Brdhraanical law. 

A husband may generally dismiss a wife at will, giving a “ writing 
of divorcement^’ (d) which none of the higher castes are allowed to 
do ; mere incompatibility of tempers is a recognized ground of separa- 
tion ; (e) and a paramour buys the husband’s rights for money. (/) 
These rules show with sufiicient plainness that those amongst whom 
they subsist have never risen to the Brahmanical conception of 
marriage as a sacred and inseparable union. ([/) Among some tribes 
and castes in Gujarat a mere agreement dissolves the union ; (h) a 
fine may be paid as the price of renunciation ( 0 ^7 either party or by 
the husband only (J) Custom allows a woman to abandon her 
husband and take another, (Ic) subject only to the sanction of the 
caste. (Z) 

(a) See Tapper, Panj Gust. Law, vol II. p. 93 ss ; C. S. Kirkpatrick 
in Ind Antiq. for March 1878, p. 86 ; Krsari v. Samar dliaut 6 N. 
W. P. R. 

{h) See Tapper, op. cii. p. 101. In some instances it is not (except 
subordinately) recognized, and the wife set free by her husband is 
again sold by her father or her brothers. 

(r) Ahmednagar Sdstri,6thFebruary 1850 MS ; Steele, L. C. 166,168. 

{d) Ib. 

(e) Op. cif. 169, 173. 

(/) Op. cit. 172. 

(g) Corap. Dubois, Manners, &c., p. 136 ; and sec Baudh&yana quoted 
above, p. 86. 

(7i) Borr. MS Bk. F. sheet 39, 57 ; O. Lohars, Khalpa Pattuni40, 47. 

{i) Ib. sheet 52. Koombar 6, Yaghree 23. 

{j) Ib, sheet 56, 57, MS. G. Lohars, Sootars, G. sheet 40. 

(Ic) Comp. p. 104 above, as to the Khonds. Amongst the J&ts of 
the Panj&b it is said a woman may desert her husband and live with 
another man, her offspring by whom are regarded as legitimate, see 
Panj. Oust. Law, vol. II. 160. 

(I) Beg. V. Bahee in Mathmd Ndikin v. Eau Ndihin^ I. L. B. 4 
Bom. at p. 569. 
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The High Court has refused to recognize this authority in the 
caste, (a) but the usage itself shows how slight is in such cases the 
tie to which we give the name of marriage. The penalties of adul- 
tery arc so trivial, (&) that the connexion guarded by them cannot be 
regarded as of a very sacred character. It is the injury to caste by 
carnal association with an inferior (c) rather than the loss of chastity 
which is looked on as a serious delinquency {d) Even amongst the 
Brahmans of the Dekhan simple adultery entails only a penance, after 
which the wife “ may return to her husband’s embraces.” (e) This is 
a corruption, though one not without venerable authority, (/) suppos- 
ing the connexion has not been with a man of a lower caste, but for 
adultery with a low ensto man the husband may repudiate his 
wife, {g) while he himself incurs only a penance by keeping a low caste 
concubine. (//.) Adultery by a wife is generally atoned for by penance 

(a) Ib.i and JRcy. v. Samblixt Raglm, I. L K 1 Bom. 317. Under 
the Greek and Roman laws a divorce might always bo had by the 
will of the wife as well as of the husband, unless amongst the Romans 
she had come “ in maiinm.” Christian feeling was strongly opposed 
to this laxity Soe Smith’s Diet. Ant., Art. Divortium; Milman, 
Hist. Lat. Oh. Bk. III. Chap. V. 

(b) Thus in Borradaile’s Collection, Bk G, under Durgee Meerasce 
Soorti there is an entry that a woman who deserts her husband and 
marries another may be divorced, and the second must pay Rs. 10 to 
the caste (punchayat) and take the woman. too Kalhj Churn 
Shaw V. Dukliee Bihre, I. L. R 5 Calc. 092. In the Gurgaoii District, 
Panjab, it appears that a wife cannot under any circumstances claim 
a divorce, see Tupper, P. C. L vol II p. 130. 

(c) Corap. Gaut XXI. 9; XXIII. I4; Vnsishtha XXL I, 8, 10; 
Baudh. Tr. p. 232, 233 ; Xarada, Pt. II. Chap. XII. i)ara. 112. 

(d) Amongst the Xayars a woman, it is said, may not cohabit with 
a man of lower caste, and therefore must not marry one. See letter 
quoted above under Stridhana, p 281 note {b) ; and Buch. Mysore, vol. 
11. p. 418, 513. Comp Maim YIIT. 305 ; Yaju. II. 288, 294. 

(e) Steele, L. 0. 33, 172 . Comp. Dubois, Manners, &c., 118, and 
Baudh. loc. cit ; Xarada, Pt. II Cha]). XII. ])aras. 54, 62, 78, 91,98. 

(/) See Apast. Tr. p. 164, and the Yiramit. Tr. p. 153. But as to 
the evil of an adulterine son, Manu III. 175, 

(g) Steele, L. C. 171, 172 ; Vyav. May. Chap. XIX. paras. 6, 12. 

(h) Ib. 170. Baudhdyana, Tr. p. 218, pronounces a man outcaste 
who begets a son on a Sfldra woman, but for mere intercourse the 
penance is no more than some suppressions of the breath, ib, 313, see 
too p. 319. Comp. Manu YIII. 364 ; Yajh. II. 286. 
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unless the husband chooses to discard her, (a) which he can equally 
do, though at the cost of some discredit, without any reason at all. (6) 

A wife however who deserts her husband without sufficient cause 
is not entitled to separate maintenance, (c) and he who harbours 
her is liable to a suit by the husband. (J) The marriage of a second 
wife by the husband affords no excuse. (^) 

Repudiation in practice seldom occurs except when the husband’s 
patience has been worn out, or ho has received a reward for setting hig 
wife free. She is generally valuable to him as a servant ; some mutual 
affection naturally grows up ; and the children must be tended. But the 
whole system of association between the sexes is as far removed from 
the higher Brahmanical conception (/ ) as on the other side from the 
rudest sexual communism. The texts of the Smritis, and for the most 
part the commentaries also, have no real application to wives and 
widows and remarried women under the dominion of usages which the 
Hindh law admits as governing those amongst whom they prevail, but 
at the same time utterly rejects as part of its own developed system. 
It recognizes no sc'cond marriage of a widow, which yet amongst the 
lower orders is common ; and now is legalized for all classes by Act 
XV. of 1856. It could not be exjiccted under such circumstances 
that the answers of the Sastris should be perfectly consistent ; 
they were not called on to expound caste custom, and had no particu- 
lar acquaintance with it. They answered the questions put to them 
either by mere reference to the received texts against remarriage, 
without discrimination of whether these could be applicable to the 
particular cases, or by admitting the ‘ pat’ wife, and widow to the same 
position as the Tagua’ wife according to analogy, or an assumed caste 


(a) Steele, L. C. 172. 

{b) So amongst some low castes inGujardt, Borr. MS. Bk. F. sheet 
67, &c., and the JSTayars. This laxity brings a discredit on marriage 
which raises concubinage by comparison, and makes open licentious- 
ness amongst the lower castes in no way disgraceful The same 
effect followed amongst the Romans from the same cause See Milm. 
Hist. Lat. Christ. Bk. III. Chap V. 

(c) Sidalingappa v. 8'idava, I L. R. 2 Bom. 634. 

{d) Yamimahai v. Narayan, I. L. R. 1 Bom. 164. 

(e) Natlmhlial Bliailal v. Javlier Raijl, I. L. R. 1 Bom. at p. 122. 
(/) The High Courts naturally take the higher view as far as 
possible. Thus in a suit for maintenance between Lingayats it was 
said that the right and duty do not rest in the ordinary way 
(merely) on contract but spring from the jural relation of the parties, 
Sidalingappa v. Sidava, I. L. R. 2 Bom. 624. 

54 H 
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oastom. This oastom has been greatly acted on by that of the supe- 
rior castes, and the process of assimilation is hastened by every 
improvement in the material condition of the people. As they gain 
wealth they naturally strive to imitate their betters, (a) It is on custom 
that the rights of the widow in all the lower castes must really rest, (&) 
custom modified amongst them as in all cases, by the Act of the 
Legislature above referred to, and the equally important Act XXI. 
of 1860, which prevents loss of caste from affecting the right of in- 
heritance. (c) An important provision (Sec. 6) of the former Act is, 
that a widow remarrying, while generally forfeiting her rights 
through her first marriage, shall otherwise have the same rights of 
inheritance as if her subsequent had been her first marriage, {d) 
This extends the favour conceded to the pat wife only in particular 
castes to every widow remarrying. Another is that (Sec. 7) which 
gives the disposal in marriage of the minor widow to her father and 
his family instead of her husband’s, (e) 

The relation may or may not be created by contract, but once 
created it cannot, like ordinary contractual relations, be dissolved by 
contract, but constitutes a status itself the origin of special rights 
and duties imposed by the law. 


{a) A striking instance of this is the decay of the polyandrous 
customs of the N&yars under British rule. These have changed from 
an indulgence at will on the part of the women after a mere cere- 
mony, to such strictness that even two husbands are now thought 
discreditable, a brother may not marry his sister-in-law either during 
his brother’s life or after his death (Letter quoted above, p. 284, 
note 6). Still however the Nayar marriage is dissoluble at will, which 
places it in an entirely different category from the Brahmanical or 
Christian marriage. 

(6) Comp. Sarasvativil&sa, § 118. 

(c) Mit. Chap. II. Sec. X. ; Steele, L. C. 61, 26, 159. 

(d) But it seems a marriage between persons of different castes is 
still generally impossible without a specific allowance by the caste 
law. See Narain Dhura v. BaJchal Gain, I. L. R. 1 Calc. 1 There 
is a jus connubii between many pairs of castes. See ex. gr, below. Sec* 
7,Q 6. 

(e) The prevailing idea of marriage is that of a transfer of a 
woman as property to the family of her husband, who on his death 
have a right to dispose of her, even by sale, as in Gurgaon in the 
Panjab, and other districts. Pan. Cust. L. vol. II. p. 1 18. See N&r. 
Ft. II. Chap. XIII. para. 28, referred to above. 
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Q, 1, — How far can a woman, married by Pat^^ cere- 
mony, have a claim to her husband^s property ? 

Au — She can claim a maintenance only. — Dharwar, 1846, 

Authority not quoted. 

Eemaek. — F or this and the following seven cases, see the Eemarks 
subjoined to Chap. II. Sec. 6a, Q. 37, and Sec 3, Q. 16. 

Q. 2. — A man of the Maratha Kunabi caste died. He had 
no near relation except his Pat^^ wife. Can she inherit 
his immoveable property ? 

A , — If the deceased husband had declared himself sepa- 
rate from the other members of his family, and if he has not 
left a son, his widow can succeed to all his property. 

Eutnagiri, May 22nd, 1849. 

Atjthoeities.— (1) Yyav. May. p 134, 1. 4 {see Auth. 3); (2; p. 
136, 1. 4; (3*) Mit. Vyav f 35, p. 2, 1. 1 (see Chap. I. Sec. 2, Q. 4). 


Q. 3. — A man, not being on amicable terms with his first 
P&t-wife, took another wife by the Pat ceremony. The first 
Pat-wife lived for 18 years with her daughter. The man is 
now dead. His second Pat-wife having performed his fune- 
ral ceremonies and liquidated his debts, married another 
husband. The first wife has filed a suit against the second 
for a moiety of the property of the deceased. The question 
is, whether the claim is admissible, and whether the first or 
the second PAt-wife has a right to dispose of the property 
left by the deceased husband ? 

A , — The widow has a right to prosecute her fellow- widow 
for the recovery of the property belonging to her husband, 
because he had not passed a deed of separation to her. accord- 
ing to the usage of his caste. As the second wife has mar- 
ried another husband, her right to the property of the de- 
ceased has become extinguished. 

Khnndesh, March 2ndi 1866. 
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Authorities.— (1) Vyav. May. p. 134, 1. 4 {see Aath. 2) ; (2*) Mit. 
Vyav. f. 55, p. 2, 1. 1 (see Chap, I, Sec. 2, Q. 4). 

Eesiarr . — Sec Act XV. of 1856. 

Q. 4. — Is tho brother or a wife the heir to the 

property of a deceased man ? 

A . — His brother is the heir. 

Dliarwar^ Beccmher 20ih, I 80 U. 

Authority.—* Mit. Vyav. f. 55. p. 2, 1 . 1 \^sct' Chap 1 Sec. 2, Q. 4). 

Q. 5 . — A deceased man of the Berada (a) caste has left a 
‘^Pat” wife, her daughter, and a son of his brother. Who 
wiW he his heir 

A . — ^If tho deceased and his "brother were separate, tho 
widow will be the heir. If they were united in interests, 
the brother’s son will be the heir. 

Dharwar, Jidij I2th, 185J. 

Authorities —(1) Vyav. May. p. 134, 1. 4 Auth. 3) ; (2) p. 136, 
1. 4 ; (3*) Mit. Vyav. f . 55, p. 2, 1. 1 {see Chap. I. Sec. 2, Q. 4). 


Q. 6 . — There are two persons who claim tho right of 
inheritance, viz. a Pat” wife, and a son of a separated 
brother. Which of these is the heir ? 

A . — The ^^Pat” wife. — Blianvar, March 27//?, 185G. 

Authorities.— (1) Vyav. May. p. 134, 1. 4 [see Auth. 3) ; (2) p. 136, 
1. 4 ; (3*) Mit. Vyav. f. 55, p. 2, 1. 1 {see Chap. I. Sec. 2, Q. 4). 

Q. 7, — Is a Pat” wife or a cousin the nearer heir to a 
deceased individual ? 

A. — If the cousin was separate in interest from the de- 
ceased, the Pat” wife is the nearer heir. 

Dharwar, December 27/A, 1851. 

Authority. — Mit. Vyav. f. 55, p 2, 1. 1 {see Chap. I. Sec. 2, Q. 4). 


(a) A caste of cultivators in the Southern Mardtha Country. 
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Q. 8. — A woman had a son by her first husband. On the 
death of the husband, sho took her son to the house of the 
second husband, to whom she was married by the Pstt*^ 
ceremony. The second husband died. Cun the son and the 
widow bo his heirs ? 

A, — Tho '^Pat” wife will be the heir of the deceased, and 
not tho son of her first husband. 

Ahmcdnufjtjiir, January 4:th, 1849. 


Q. 9.— -A woman jnarried by the Piif* ceremony to a 
Gujaratbi of the Blmugo-SdU caste, (a) twice went on a pil- 
grimage without his leave. When he died without issue, 
the wife returned and claimed his property. Should it be 
given to her, or to a cousin who lived separately, but per- 
formed the funeral rites of tho deceased ? 

A, — The wife, who disregarded her husband during his 
life, can have no claim to his property after his death. It will 
go to tho cousin who lived separately from the deceased. 

Rutiiogiriy Fehniary \Atli, 184G. 

AuTUOiiiXY. — Mit. Yyav. f. 55, p. 2, 1. 1 (sr’r Chap. I. Sec. 2, Q. 4). 

Eemark. — It is nowhere mentioned that simple disobedience of the 
husband’s orders disables the wife from inheriting. The wife, there- 
fore, will be her husband’s heir. 


SECTION 7.— DAUGHTER, {h) 

Q. 1. — A man died, leaving a widow and a daughter. 
His property consists of a house. The widow married an- 
other husband. Which of these should bo considered the 
heir to the house ? 


(a) Bhanga-Salts are shopkeepers. 

(5) Some commentators have thought that the daughter came in 
only as a putrikd. The Smriti Chandrikft contradicts this (Chap. 
XI. Sec. 2, p. 16). So too the Mit&ksharA, Chap II. Sec. 2, p. 5. 



430 


HEIRS IN DIVIDED FAMILY, [bi.i,oh.ix,8.7,Q.1. 


' A . — The widow, having married herself to another husband 
by the P&t ceremony, has forfeited her right of heirship. 
The daughter therefore is the heir. 

Poona, April 3rd, 1850. 

Authorities.— (1) Vyav. May. p. 134, 1. 4; (2) p. 137, 1. 6; (3*) 
p. 137, 1. 7 {see Chap. II. Sec. 6a, Q. 11) ; (4*) Mit. Vyav. f. 55, p. 2, 

1. 1 (see Chap. I. Sec. 2, Q. 4). 

Remarks. — 1 . According to the Hindd Law, as interpreted by some 
authorities, the widow loses her right to the estate of her first hus- 
band on account of her unchastity. (See Chap. II. Sec. 3, Q. 16. But 
see Chap. VI. Sec. 3 c, Q. 6.) 

2. Though the re-marriage of a widow is legalized by Act XV. 
of 1856, a remarried widow is debarred from inheriting from her first 
husband by Sec. 2 of the same Act. (a) 

3. In a divided family, the daughter excludes remoter relatives, (b) 
as divided brothers and their sons, (c) the son’s widow, (d) not so 
in an undivided family with surviving members, (e) See ivfra, 
Questions 4 and 10. 

The custom subsisting in some Narvaddri villages of excluding a 
daughter from succession to the village lands rests on a recognized 
inseparable connexion between the original proprietary families and 
their holdings. So “in the Panjab where women do not transmit 
the right of succession to village lands ; this is because they marry 

outsiders The exclusion is the means of keeping the land 

within the clan and within the village (community)” Panj. Oust. 
Law, vol. II. p. 58. Daughters are generally but not always excluded, 
ib. 145, 175, 177. In the same collection may be noticed a gradual 
growth of the right of the father to provide for his daughter out of 
tribal lands and to take her husband into his family very like what 


(a) So as to the Maravers in Madras, though remarriage is allowed 
by the caste law, Muragayi v. Viramalcdl, I. L. R. 1 Mad. 226. 

(^) Gorlcha v. Baghu, S. A. NTo. 216 of 18/3, Bom. H. C. P. J. F. for 
1873, p. 181. 

(c) Laximon v. KriehmlliaU S. A. No. 342 of 1871, Ibid, for 1872, 
No. 23. 

(d) 2 Macn. 43 ; and Coleb. in 2 Str. 234. 

(e) Vinayeh Lakshman et al v. Ohim%abdu R* A . No. 44 of 1876 ; 
Bom. H. 0. P. J. F. for 1877, p. 170. 
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ocoarted in Ireland and probablj in other European countries in 
early times, (a) 

A castom of male in preference to female inheritance to bhdgddri 
lands in Gajar&t was recognized in Franjivan v. Bai Reva. (d) 

4. There is no general usage of the Mar&th& Country excluding 
females from succession to ordinary inam property. A priestly office 
and the \7itti or endowment appendant to it may stand on quite a 
different footing, (c) See above Chap. II. Sec. 6a, Q. 32. A widow 
may alien a vritti to provide for her necessary sustenance, Q. 689, 
MS, Surat, 19th March 1852. 

5. As to the nature of the estate taken by a daughter, reference 
may be made to Amritolal Bhost v. Bajonee Kant Mifter, {d) quoted 
in the Introduction, p. 105. According to the Bengal Law, on 
the daughter’s death, the property goes to her father’s heirs, to the 
exclusion of her husband and daughter, (e, and she cannot alien to 
their detriment. (/) In Madras and Bengal indeed even under 
the Mit&kshara the daughter is held to take only an estate similar 
to that of the widow, {g) In Bombay the doctrine of the Mitdkshard 
and of Jagannath has been maintained except as to widows. It was 
said that a daughter succeeds to an absolute and several estate in the 
immoveable property of a deceased father, and has full right oyer 
such property of disposal by devi&e. (/<) In Bombay, a daughter 
succeeds to an absolute and several estate in the immoveable 
property of a deceased father, and has full right over such property^ 
as to the share which she takes as one of two or more sisters. (See 
above, Introd. p. lOo, 109, 330, 337.) The property descends as 

(a) See Sullivan's Introd. to O'Curry’s Lectures, Vol. L p. 170 ss. 

(b) 1. L. R. 5 Bom. 482. 

(c) Vyankafrdv v. Anpurndhdi, R. A. No. 44 of 1874, Bom. H. 0. P. 
J. F. for 1877, p. 302; Duncshwin’ v. Deoshunkur, Morris’ Re- 
ports, Part I. p. 63. 

(d) L. R. 2 I. A. 113. 

(e) See Coleb. Dig. Bk. V.T. 420, Comm ; 2 Macn. Prin. and Free. 57. 

(/) Doe dem. Colley Does Bose v, Debnarani Koberanj, 1 Fulton, 

R. 329; Musst. Gyan Koowar et al v. Dookhurn Singh ei al, 4 C. S. 
D. A. R. 330 ; 2 Macn. H. L. 224; Chotay hall v. ChunnooLall et ol, 
22 C. W, R. 496, C. R. 

(^) Chotay Lall v. Clnmno Lall, L. R. 6 I. A. 15; Muita Vadugand^ 
dha Tevar v. Dorasinga Tevar, L. R. 8 1. A. 99. 

(%) Sarihhat v. Damodarbhat, I. L. R. 5 Bom. 171> and cases there 
referred to ; Bdbdji bin Ndrayan v. Bdldji Gannesh^ I. L. B. 5 Bom. 660. 



432 


HEIBS IN DIVIDED FAMILY. 


[fiK.I|CB.II,8.7,q.3. 


stridhana to the daughter’s heirs, not the husband s. (c) See Ques- 
tion 21. The Privy Council declined feoproiiounce on this in Hurrifdoea 
Divtt V. S. XJppow'nath Dossee et al. (6) But in Mntta Vnduganddha 
Tevar v. Doras Inga Tevar (c) the Judicial Committee say definitively 
that the Mit&kshar& is not to be construed as conferring on any 
“woman taking by inheritance from a male a Stridhana estate 
transmissible to her own heirs.” It would seem, therefore, that the 
heritage taken by daughters must in future bo regarded as but a 
life interest, whether with or without the extensions recognized 
in the case of a widow, except in cases governed by the Vyavahdra 
Mayukha, Chap. lY. Sec. 10, para. 25, 20ss - ^i^cn. H. 

L. 57. 

6. Many replies of the ^astris pronounce an illegitimate daughter 
incapable of inheriting, but whether that would b(‘ so amongst Sfidras 
seems at least doubtful Steele, 180. She is entitled to mainten- 

ance and marriage expenses as a eliiirgc on the share.^ of both legi- 
timate and illegitimate sons, according to S'lla v. Huri (e) 

Q, 2. — A widow married a second husband. Sho has a 
daughter by her first husband. The question is whether the 
moveable and immoveable j^i'operty of the first husband 
should be given to his daughter^ who is a minor, or to the 
son of his sejDarated cousin. 

-4. — The daughter is entitled to the property of her father 
as his legal heir. — Tanna, JvJg 20///, 1857. 

AnnoRiTy.— Mit. Vyav. f. 55, p. 2. L I (.s// Cha]). I. Sec 2, Q. H. 

Reiiakks.— iSee the preceding (^uestjoii. 

Q. 3. — A deceased person has left a daughter and an- 
other daughter's son. How will they iulierit the deceused^s 
property ? 

A , — If the daughter is not married, or if .slie is in poor 
circumstances, she will take the properly of lu'r father, and 
perform ^his funeral rites. The decea^od daughtcr^s son, who 

(a) Navalram v. Nandkiehor, 1 Bom. II. C. R. 209. 

(b) 6 M. I. A. 433. 

(c) L. R. 8 I. A. 99, 109. 

(d) Sengamalathanimal v. Valayuda Mudall, 3 M. II. C. R. 312. 

{€) 8 A. No. 316 of 1876 (Bom H. C. P. J. F for 1877, p. 34). 
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is a minor, is entitled to one-fourth of his grandfnther^s 
property. When both the daughters are married, and are 
in similar circumstances with regard to their means of liveli- 
hood, the surviving daughter and the deceased daughter's 
son will be equally entitled to the property. Each of them 
should therefore take a half of it. 

Ahmedmtggur, June IGth, 1848. 

AxTTnoTiiTiES. — (1) Vyav. May. p. 1:34, 1 4 {see Auth. 4); (2) p. 134, 

1 6 ; (o) p. 156, 1. 1 ; (4*) Mit Vyav. f. 55, p. 2, 1. 1 {see Chap. I. Sec. 
2, Q. 4). 

Remvrk — The daughter alone inherits, as the daughter’s son is one 
degree further remo\ ed. Ho would however share the inheritance 
with his aunt, if his mother died after her father. 

Q. 4. — A man^s grandson died, leaving a widow. The 
man died afterwards. There are sons of his daughter. The 
question is, whether the daughter or her sons, or the widow 
of the grand*^©!!, will bo the heir entitled to inherit the Watan 
of the deceased gi^andfathcr ? 

A . — If the grandfather was a member of an undivided 
family, bis grandson’s wife cannot be his heir. The right of 
inheritance therefore belongs to his daughter and her sons. 

Sadr Aihilaf, Scjftemher 2ot)i, 1838. 

Authorities —(1) Mit. Vyav. f. p. 2, 1 1 {see Chap. I. Sec. 2, 
Q. 4); (2) f. 58, p. 1, 1. 5 and 9 ; (3) Vyav. May. p. 1:36, 1. 4. 

By undivided, the 6astri means without partition having taken 
place between the grandfather and his son or grandson. 

Remark. — The deceased person’s daughter alone inherits the estate. 
In the case at 2 Macn. Priii and Free, of H. L. 43, a daughter is pre- 
ferred to a daughter-in-law. See also Q. 10, and Alusst. Murache^ 
Koour V. MussU Ootma Kooiir. {a) 


Q. 5, — A. deceased person has left a step-mother and a 
daughter. Which of these is the heir ? 


(a) Agra S. Report* for 1864, p. 1 71. 

5( H 
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A. — If the step-mother is a separated member of the 
family, the daughter should be considered the nearest heir of 
the deceased. — Ahmednuggiir^ May 1859. 

Authorities.-~(1) Vyav. May. p, 129, 1. 3 ; (2) p. 20, 1. 3 ; (3) p. 2P, 
1. 2; (4) p. 140, 1. 1 ; (5) p. 137, 1. 5 ; (6) Mit. Vyav. f. 46, p. 2, 1. 11 ; 
(7) f. 16, p. 2, 1. 16 ; (8») f. 65, p. 2, 1. 1 {see Chap. L Sec. 2, Q. 4). 


Q. 6. — ATapodhana (a) died, leaving a son. He had also 
nominated his sister^s son as his son. The son and the 
foster-son are both dead. The son has left a daughter. The 
foster-son has left a son. The daughter has been married 
to a Brahman, whose caste is called Taulkiya Audichya. It 
appears to be customary for the Tapodhana to intermaiTy 
with this caste. The question under these circumstances is, 
whether the right of inheritance belongs to the daughter of 
the son, or the son of the foster-son ? 

A. — A man who has a son has no right to nominate any 
other person as his son. It is further to be observed that a 
man of the Brahman, or Kshatriya, or Vaisya caste, cannot 
adopt a sister’s son. The sister’s son, therefore, is not the 
legal heir. The daughter, however she is married, in a 
Brahman family, is the proper heir. Her right is not affected 
by her marriage into a higher caste. 

Ahmedahadj October 17 th^ 1857. 

' Authorities. — (1) Vyav. May. p. 105, 1. 8 

But a daughter’s son and a sister’s son are affiliated (^. e. allowed 
to be adopted) by Sddras.” (Borradaile, p. 70; Stokes, H. L. B. 61.) 

(2) Vyav. May. p. 104, 1. 7 ; (3) p. 134, 1. 4 {see Auth. 5) ; (4) p. 187, 
1. 5 j (5*) Mit. Vyav. f. 65, p. 2, 1. 1 {see Chap. I. Sec. 2, Q. 4). 

Rbhabh. — B ut see Gunjpatrav et al v. Vithohd et al. (5) It is not 
clear, however, that the parties in that case were, as the headnote 


(a) The occupation of this person is the same as that followed by 
Guravas in the Dekban. It is washing idols, and having charge of a 
temple. 

(5) 4 Bom. H. C. R. 130 A. C. J. 
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says, Vaisyas, see Qopdl Narhar Sdfray ▼. Sanmant Ganeth 
Sdfray, (a) and Naraain v. Bhutton Loll (6) referred to therein. 

Q, 7. — There were two brothers who lived separate from 
each other. Ono of them died, leaving a daughter only. 
She did not spend any money for the funeral ceremonies of 
her father. The brother of the deceased incurred some ex- 
pense on that account. The deceased has left a will, be- 
queathing a portion of the property to his daughter. Can she 
claim more than the bequest, on the ground of her being an 
heir of the deceased, or should the rest pass into the hands 
of his brother as heir ? 

A , — A brother who lived separate from the deceased can- 
not be his heir merely because he performed his funeral 
rites. The daughter is the heir to the whole property ; but 
if the deceased has left a will specifying the portion to which 
her claim should be confirmed, and transferring the rest to 
his brother, the brother will inherit according to the will of 
the deceased; otherwise the daughter should take the whole 
property, paying the expenses incurred on account of the 
funeral rites. — Ahmedmiggiir, January \Qtli, 1848. 

Authority. — * Mit. Yyav. f 55, p. 2, 1. 1 (see Chap. I. Sec. 2, Q. 4). 

Bemabk. — A daughter succeeds in preference to a separated 
brother, (c) 

Q. 8. — Two brothers lived separately from each other. 
One of them died. Will the daughter, brother, or step-bro- 
ther of the latter succeed to his property ? 

A. — If the deceased was separate, his daughter will be his 
heir ; but if he had not separated, his brother or (if there be 
no brother) his half-brother will be his heir. 

Poona, October 23r(7, 1846. 


(a) I, L. R. 3 Bom. 273. 

• (6) C. W. R. Sp. No. for 1864, p. 194. 

(c) Laxumon Guneahbhat v. Krlahnahhat, S. A. No* 34S of 1871 
(Bom. H. C. P. J. P. for J872, No. 23), 
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Authority . — * Mit. Vyav. f . 55, p. 2, 1. 1 {see Chap. I. Sec. 2, Q. 4). 

Rema-RK. — S ee C. Hureehur Perahad Doss v. Gocoolanund Doss, (a) 

Q, 9. — There were two or three brothers, one of whom 
lived lit the distance of three kos from the others. He was 
there for about 20 years. His daughter and son-in-law also 
lived with him as the members of the family. He is now 
dead, and the question is, whether his brother or daughter 
is his heir ? 

A, — As the deceased lived in a different village, and as he 
has not left a better heir, or adopted a son, his daughter will 
be entitled to his property. — Vhanvar^ Novoniber 18thj 1850. 

Authorities. — (1*) Mit. Yy ^ iv . f. 55, p. 2, 1 1 (see Cbnp. 1. Sec. 2, 
Q. 4) ; (2) V 3 ^av. May. p. lo4, 1. 4 (see Auth. 1) ; (3) p. lol, 1. 8: — 

“ Narada Gift and acceptance ; cattle, grain, 

houses, land, and attendants must be considered as distinct among 
separated brethren; as also the rules of gift, income, and ex- 
penditure. Those by whom such matters are publicly transacted 
with their co-heirs may bo known to be separate, even without written 
evidence.’* (Borradaile, p. 97 ; Stokes, H. L. B. 82.) 

Q. 10. — The son of a man died while his father was alive. 
The father died afterwards. His daughter-in-law is alive. 
He has also a •separated brother, and a widowed daughter. 
The question is, which of these is the heir ? 

A. — The rule of succession laid down in the Sastra pro- 
vides that when a man, separated from his brother, dies 
without leaving male issue, his widow becomes his heir; that 
in her absence, his daughter; and that in the absence of the 
daughter, some other relatives have a right to inherit in 
succession. A daughter-in-law is not mentioned in the rule. 
She cannot, therefore, have any right to inherit the de- 
ceased^s property. The daughter is the heir. A suitable 
provision must, however, be made for the support of the 
daughter-in-law. — Surat, June l^th, 1850. 


(a) 17 C. W. R. 129 C. R. * 
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Authobities.— (1) Vyav. May. p. 137, 1. 7 {see Chap. 11. Sec. 6a, 
Q. 11) ; (2) Vtramitrodaya. f. 203, p. 1, 1. 13 ; (3*) Mifc. Vyav. f. 65, 
p. 2, 1 1 (see Chap. I. Sec. 2, Q. 4). 

Eemakk . — Sse Remark to Question 4, svpra ; and Introd. p. 128. 

Q. ]1. — A man, who was himself adopted, died, leaving 
a daugliter. There is a brother of the deceased, /. e. a son 
of his natural father, who belongs to the same family, but 
he is a distant relation of the branch represented by the 
deceased, being a cousin of five removes. Who will be the 
heir to the deceasod^s property, the daughter or the cousin ? 

A , — When a separated member of a family dies without 
leaving fuiy male issue, his daughter is the heir. If the 
deceased had not separated from the other branch, his cousin 
is the heir. — roona, 31a7rJi 27th, 1850. 

Authorities. — (1) Vyav. May. p. 13t, 1. 4 (see Anth. 3); (2) p. 
136, 1. 2 (see Chap I. Sec- 2, Q. 3) ; (3) Mit. Vyav. f. 65, p. 2, 1. 1 
(see Chap. I. See. 2, Q 4)- 

Q, 12. — A person has died, leaving a daughter who is 
under age. Should the certificate of heirship be given to 
the daughter, or to the cousin of the deceased, with instruc- 
tions to protect the property and the heir, and to get her 
duly married ? 

A , — If the cousin is united in interests with the deceased, 
he may bo granted a certificate, but if he be separate, the 
daughter of the deceased should be declared the heir, and 
placed under the protection of her cousin. 

Ahmednvjjgny, October 12///, 1846. 

Authorities.— (1*) Mit. Vjav. f. 51, p. 1, 1. 10: — 

“ But sisters should be disposed of in marringe, giving them, as an 
allotment, the fourth part of a brother’s share.” (a) (Colebrooke, p. 
286 ; Stokes, H. L. B. 393.) 

(a) Regarding the explanation of the passage, see Colebrooke on 
Inheritance, p. 286. (Mit. Ch, I. Sec. VII. paras. 4, 6.) Though 
the passage does not expressly prescribe that the unmarried sisters 
should receive maintenance, this of course follows from the injunction 
to marry them, and to give them a dower. 
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(2*) Mit, Vyav. f. 65, p. 2, 1. 1 (see Chap. I. Sec. 2, Q. i). 

Kbmabks. — 1. If the deceased belonged to an undivided family, 
the son or sons of his brother or brothers will inherit, and not his 
daughter. But she has to be kept by her relations up to the time 
of marriage, and to be married at their expense. 

2. If the deceased was divided from his relations, the daughter 
inherits. As she is a minor she must have a guardian till she is 
married, which guardian will be tho next paternal relation. 1 Str. 
H. L. 72. 

Q. 13. — A man died. There are Lis male cousin and a 
daughter of 10 years. Which of these is the heir? If the 
cousin be heir, who should be entrusted with the protection 
of the deceased^s daughter ? 

A , — When a man, who has separated from his family, dies, 
his daughter becomes his heir. When a man, who is a 
member of an undivided fainil}^, dies, his daughter, as the 
nearest relation, is his heir. The cousin, however, will be 
the heir entitled to inherit the deceased Watan and land, 
paying revenue to Government. Tho heir will be burdened 
with the obligation of getting the deceased\s daughter mar- 
ried. If the daughter has already been married, the heir 
must afford her such protection as she would have received 
from her deceased father. — Surat, Docemher 29/^, 1846. 

Authorities.— (I*) Mit Vyav. f. 55, p 2, 1. 1 (.'?rc Chap. I. Sec 
2, Q. 4) ; (2*) f. 51, p. 1, 1. 10 (see Chap. II. Sec. 7, Q. 12). 

Remark. — The doctrine of tho 6astri as to an undivided family is 
incorrect. See the preceding case. He gives the Bengal rule as laid 
down in the Daya Bh&ga, Chap. XI. Sec. II. para. 1. But asMitra- 
misra points out in the Viramitrodaya, Traiisl. p. 181, Jimfita Yahfina 
in another place (Daya. Bh&g. Ch. III. Sec II. para. 37) says that in a 
partition portions are not taken by daughters as having a title to 
the succession, though the quotation from Devala is not there relied 
on as Mitramisra supposed. 

Q. 14. — A Kulabarani died. There are his daughter, some 
second cousins, and their sons. Which of them will inherit 
the deceased^s Watan ? These relations of the deceased 
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lived separate from him. The deceased received his share 
separately. When he and his wife died, his property was 
considered heirless, and sold as unclaimed. Who will be 
the heir to this property ? 

A , — If the deceased had declared himself separate, and 
had received his share of the property, including the Watan, 
separately, his daughter alone will be his heir. If the 
Watan was not divided, his cousins will be the heirs of the 
deceased. — Ahmednuggur, June 80//i, 1848. 

Authorities.--(I) Vyav. May, p. 83, 1. 3; (2) p. 137, 1. 5-7; (3) 
p. 157, 1. 3; (4) p. 159,1. 5; (5) p 156.1. 5; (6)p. 155, 1. 6; (7) Mit. 
Tyav. f. 46, p. 2, 1. 4; (8) f. 55, p 2, 1 1 (see Chap. 1. Sec. 2, 


Q. 15. — A daughter of a person, having orally renounced 
her right to her father^s property, refused to perform his 
funeral rites. A cousin of the deceased, therefore, perform- 
ed the rites. The daughter now asserts that she did not 
renounce her claim to the inheritance, and wishes to have it 
recognized. Who will be the heir under these circum- 
stances, the daughter or the cousin ? 

A . — It appears that the deceased has left a will to the 
effect that his property should be given to him who 
should perform his funeral rites, whether it were his daugh- 
ter or the cousin. If it could bo proved that the former 
renounced her claim, and directed her cousin to perform the 
rites, and take the property of the deceased, her claim would 
be inadmissible; but if no proof of this be forthcoming, the 
daughter by law is the heir, and entitled to the inheritance. 
In this case the daughter would be obliged to pay the cousin 
the expenses which ho might have incurred in performing 
the ceremonies. — Tanna^ December 29^/i, 1848. 

Authokities.— (1). Vyav. May. p. 134, 1. 4 (see Auth. 4) ; (2) p. 137, 
l. '5j (3) p. 138, 1. 3; (4*) Mit. Vyav. f. 55. p. 2. 1. 1 ($ee Chap. 1. 
Sao. 2, Q. 4). 
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Q. 16. — Will a man’s property descend to Lis married 
daughters or to his brother’s wife ? 

A. — If the deceased was a member of an undivided 
family, and has left no sons, his brothers will be his heirs, 
and in the absence of brothers their wives ; but if the 
deceased had separated [from his brothers] his daughters 
will be his heirs . — Poonat December 31s^, 1845. 

AuTHoaiTTRS. — [1*) Yyav. May. p. 136, 1. 2 (see Chap. I. Sec. 2, 
Q. 3) ; (2*) Mit. Vyav. f. 1)5, p. 2, 1. 1 {see Chap. I. Sec. 2, Q. 4). 

Remark. — The brother’s widow inherits only in case the deceased 
(A) and his brother (B) were united in interests, and A died before B. 
For in this case the share of A would fall first to B (Authority 1), 
and next to B*s wife (Authority 2). 


Q, 17. — An inhabitant of Gujariith had a daughter-in- 
law, who was pregnant at his death. He therefore trans- 
ferred his property by a deed of gift to his son-in-law, on 
condition that if the result of the pregnancy should prove a 
son, the whole of his property should be given to him ; that 
if a daughter, her marriage expenses should be defrayed 
from the property, and his daughter-in-law supported dur- 
ing her lifetime from the same source. After having made 
a deed of gift to this effect, tho man died. His death was 
followed by that of his daughter-in-law without issue, and 
of his son-in-law. There is only a daughter of the man, 
i, e. the widow of his son-in-law, who obtained the gift. 
Can she be considered the legal liejr to the property ? 

A . — When a man makes a gift of any thing, and at the 
same time retains bis proprietary right to it, the transaction 
cannot be considered a gift. This is one of the rules of the 
Sdstra ; and another is, that when a man dies without leav- 
ing male issue, and wife, his daughter is his legal heir. In 
the case under reference, the man who made the gift of his 
property retained his right to it, as shown by the condition 
of the grant, that the -property was wholly to pass to the 
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son of his daughter^ in case he should come into existence. 
The deed of gift is therefore illegal ; and when it is set 
aside^ the daughter of the man succeeds. 

Khandesh, January 1853. 

Authoeiiies.— (1) Vyav. May. p. 196, 1. 5 ; (2) p. 134, 1. 4 Auth. 
4); (3) p. 121,1. 2; (4*) Mit, Vyav. f. 55, p. 2, 1. 1 [sec Chap. 1. 
Sec. 2, Q. 4). 

Rbmaek. — The gift may, however, be accompanied by a trust or 
duty to be fulfilled by means of it or in return for it. (a) It must be 
completed by possession ; (5) at least as against a subsequent transferee 
from the donor, (c) When the purpose of a gift is not fulfilled, as by 
non-execution of the trust or other annexed duty, the Hindfi Law 
annuls the donation, and this is so though the proposed consideration 
(for so it is regarded) fail but in part, (d) The gift is thus atteuded 
with a kind of condition subsequent of defeasance. Under the 
Roman law, as under the codes derived from it, a gift was revocable 
by the donor for ingratitude, (e) For non-satisfaction of charges it 
could be revoked by his successors. (/) The Indian Courts do not 
now cancel the gift : they enforce the annexed duty according to 
the equitable doctrine of trusts, (^) subject to the limitations 
noticed above, pp. 178 ss. 


(а) Rmihhai v. Laktshmaiit I. L. R. 5 Bom. 630. 

(б) Ib., Vitlialmo Vaeudev v. Clianaya, B. H. C. P. J. F.for 1877, p. 
824 ; LallulMi v. Bdi AmriU I. L. R. 2 Bom. 299 ; Harjiwan Anandrdm 
V. Ndran HarihliAi, 4 Bom. H. C. R. 31 A. 0. J. 

(c) 2 Macn. H. L. 207 j 2 Str. H. L. 427. 

(d) See Coleb. Dig. Bk. II. Chap. IV. T. 56, Comm. 

{e) See Coleb. Obi. § 657 ss. 

(/) Goud. Pand. p. 201. 

{g) See the Transfer, of Property Act, IV. of 1882, Secs. 126, 129 ; 
Indian Trusts Act, II. of 1882, Secs. 1, 46, 56, 61 ; Specific Relief 
Act, I. of 1877, Sec. 54 ; Acts XXVII. and XXVIII. of 1866 ; Bam 
Narain Svngh v. Ramoon Raurey, 23 C. W. R. 76. Acts II. and IV. 
of 1882 are not in force in Bombay, and where Act II. is in force its 
operation amongst Hindfis is much limited by Sec. I., which 
reserves the classes of trusts which most frequently form the subjects 
of litigation. 

56 H 
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Q. 18. — Can the daughter of a deceased Mahar dedicated 
as a Murall, as well as her son, be considered heirs to his 
property ? 

-4. — The 6dstras are silent as to the practice of dedicating 
females as Muralis. The Murali and her son would, how- 
ever, according to the custom of the caste, succeed to the 
property left by her father. — Dharwar, August Wth^ 1857. 

Authokety.— M it. Vyav. f. 66, p. 2, 1. 1 (see Chap. I. Sec. 2, Q. 4). 


Q. 19. — A deceased person has loft no male issue, but 
has left four daughters. One of them became a widow when 
she was a child, and therefore lived in her father’s house, 
making herself useful to him as a servant. The deceased 
has a nephew, who lived separate from him. Which of 
these two persons will be the heir ? 

A . — When a deceased person has no widow, his daughters 
are his heirs. Of these, the one who is not married has a 
superior claim ; and when all are married, the one in poor 
circumstances has a superior claim. Those who are in good 
circumstances are, however, entitled to a small share of the 
property. Small shares of the property should be given to 
the wealthy daughters, and the rest to the one in poor condi- 
tion. The nephew, whose interests are separate, has no 
right whatever. — Ahmednuggur, September 21sf, 1847. 

Authorities.— (1) Vyav. May. p. 137, 1. 6 

“If there be more daughters than one, they are to divide (the 
estate), and take each (a share). In case also where some of them are 
married and some unmarried, the unmarried ones alone (succeed), by 
reason of this text of KAtyAyana ‘ Let the widow succeed to her 
husband’s estate provided she be chaste, and in default of her, the 
daughter inherits, if •mmarried,^ 


and others are destitute of any, these (last) even will obtain (the estate). 
From this text of Gautama * A woman’s property goes to her 
daughters, unmarried, unprovided for. Unprovided, destitute of 
wealth. Those acquainted with traditional law, hold that the word 
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woman's (wife's) includes the father's also.' " (Borradaile, p. 103 ; 
Stokes, H. L. B. 86.) 

(2) Vyav. May. p. 83, 1. 3; (3) p. 157, 1. (4) p. 169, 1. 6 ; (6) p. 

156, 1, 5; (6) p. 155, 1. 5 ; (7) Mit. Vyav. f. 46, p. 2, 1. 14 ; (8*) f. 68, 
p. 1, 1. 5 {see Auth. 1). 

Eemaeks. — 1. Comparative poverty determines the preference of 
married daughters to succeed, (a) Failing a maiden daughter, the 
succession devolves on an indigent married daughter though 
childless. (5) 

2. The different position of daughters in relation to each other as 
heirs of their father’s property in Bombay and elsewhere is considered 
in the Introd. above, p. 106-109. 

8. In Amritlal Bose v. Bajoneckaut Miiter, (c) (a Bengal case), it is 
said that a heritable right vested in one of two sisters at her father's 
death is not extinguished by her becoming a childless widow, in 
whom as such the right could not have vested. She may therefore 
succeed to her sister who took at first as the preferable heir, 
and so exclude that sister’s son, contrary to the law in Bombay. The 
Hindu law does not deprive, on account of supervening defects (not 
amounting to an incapacity for holding property), of an inheritance 
once actually taken or vested in possession” : see the case of the in- 
continent widow, below. But where successive heirs are provided to 
the same person, the analogy of the widow’s estate and those 
following it, would seem to point to the temporary estate being 
regarded as a prolongation of the original one, and the claims of al- 
leged heirs being estimated according to their condition at the end 
of tho derived interest immediately preceding. The judgment 
therefore may be regarded as a substantial extension of the rights of 
those having latent interests at tho death of a father. 

Q, 20. — A man of the SMra caste has left two widowed 
daughters. Which of them will be his heir ? 

A . — The one who is wealthy cannot claim the property. 
The poor one will be bis heir. If both are in similar cir- 
cumstances, each should receive half the property. 

SholapooTj September 1846. 

(а) BaMhdi v. ManchJidbdi, 2 Bom. H. C. R. 6 ; PoU v. Ndroium 
Bap(h et al, 6 Bom. H. C. R. 183, A. C. J. 

(б) Sri/mati Uma Deyi v. Ookoolanund DaSf L. Br. 5 1. A. 40. , 

(c) L. R. 2 I. A. 113. 
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Authobity.— '*Vyav. May. p. 137, 1. 6 {see Chap. IL Sec. 7, Q- 19). 
Bbmabk.— the Remark to Q. 19. 


Q. 21. — A deceased person has left two daughters^ one of 
whom has applied for a certificate that she is his heir. 
Should it be given to her ? 

-4,— The two daughters have equal right to the property 
of the deceased, and one of thorn may therefore have a cer- 
tificate stating her right to one-half of it. 

Poona f Octuher \2ih^ 1846. 

Authobity. — Vyav. May. p. 137, 1. 6 {see Chap. II. Sec. 7, Q. 19). 

Remark. — In the cases of Kattama Nachiar et al v. Dorasinga alias 
Gamivallaha, (a) and BadhaJcishcn v, Eajah Ram Mundul et al, {h) 
different views are taken of the devolution of the property inherited 
by daughters. See the Section on Stridhana, p. 265 ss, and above, 
Q.l. 

SECTION 8.— DAUGHTER'S SON. 

Q. 1. — A man died. There is a widowed daughter of 
his daughter, and a son of his other daughter. Which of 
these is the heir ? And if both are heirs, in what propor- 
tion should they share the property ? 

A. — The daughter's son is the heir. 

Surat, June 14t/i, 1853. 

Authorities.— (1) Viramitrodaya, f. 205, p. 2, 1. 2 {see Auth. 2) ; (2*) 
Mit. Yyav. f. 68, p. 1, 1. 9 ; — 

“ By the import of the particle ‘ also * (Section I. § 2), the daugh- 
ter’s son succeeds to the estate on failure of daughters. Thus Vishnu 
says, ‘ If a man leave neither son, nor son’s son, nor (wife, nor female) 
issue, the daughter’s son shall take his wealth. For in regard to 
obsequies of ancestors, daughter’s sons are considered as son’s sons.* ” 
(Oolebrooke, Mit. p. 342 ; Stokes, H. L. B. 441.) 


(а) 6 M. H. C. R. 310. 

(б) 6C.W.B. 147. 
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Bbiuess. — 1. Daughters’ sons take|) 0 r cwpita, (a) They are ez- 
oluded by the survival of any daughter, (d) But in Eaihahishen 
V. Rajnarain, (c) a Bengal case, it was held that the son of a 
daughter, who was unmarried at the time of her succession, succeeds 
to the paternal estate, to the exclusion of her married sisters. 

2. According to the MitS>ksbard*, a daughter’s son takes his maternal 
grandfather’s estate as full owner, and on his death such estate de- 
volves on his heirs and not on the heirs of his maternal grandfather, (d) 

Q. 2. — A man, having survived his son, died, leaving a 
daughter-in-law, and a daughter's son. Which of the two 
succeeds to his property ? 

4. — The daughter-in-law, by virtue of her heirship to the 
son of the deceased, will be his heir. The daughter's son 
will not be the heir. His right is not superior to that of the 
daughter-in-law, because it is declared in the Sastras that 
no son should be recognized as heir in the Kali age, other 
than the begotten and the adopted. — Khandealh 1848. 

Authobitibs.— (1) Vyav. May. p. 134, 1. 4 ; (2*) Mil. Vyav. f. 68, 
p. 1, 1. 9 {see Chap. II. Sec. 8, Q. 1). 

Remarks.— 1. The daughter’s son inherits, according to Auth. 2, 
if the grandfather died after his son. Otherwise the daughter-in-law 
is to be preferred, as in Mahalaxmi v. Grandsons of Krijpa SJioohul; (e) 
contra B. Slien Sidrae Singh v. Balwurd Singh, (f) In Ambawow v. 
Button Krishna of al, (g) it was held that a daughter’s son precedes a 
grandson’s widow. See Sec. 7, Q. 4. 

2. The S&stri’s remark refers to ‘‘ the putrik&-putra,” the son of 
an appointed daughter, who according to the ancient law was reckon- 


(а) Bam Swaruth Pandey et al v. Baboo Basdeo Singh, 2 Agra H. C. 
R. 168 ; Ramdhun Sein et al v. Kishenhanth Sein et al, 3 C. S. D. A. 
R. 100. 

(б) Musst Bamdan v. Beharee Lall, 1 N. W. P. H. C. R. 114. 

(c) 2 Wyman’s R. Civil and Cr. Reporter, 152. 

(d) Sibta v. Badri Prasad, I. L. R. 3 All. 134. 

(e) 2 Borr, 567. 

(/) Calc. S. D. A. R. for 1838, p. 490. 

(g) Reports of Selected Cases (1820-40), 1st £d. p. 132, 2nd Ed. 
p. 150. 
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ed amongst the "twelve sons,” but whoso heirship in that character 
would not now bo recognized. 

Q. 3. — man died. There are a son of his daughter, 
and a second cousin. Which of these is the heir ? 

A . — ^If the deceased was a separated member of the family, 
his daughter's son is the heir. If he and the second cousin 
have lived as members of an undivided family, the cousin 
will be his heir . — Khandeshy August 1853, 

Authoeities. — (1) Vyav. May. p. 134, 1. 4 ; (2) p, 138, 1. 2 (see 
Auth. 4); (3*) Yyav. May. p. 136, 1. 2 (see Chap. L Sec. 2, Q. 3); 
(4#) Mit. Vyav. f. 58, p. 1, 1. 9 (see Chap. II. Sec. 8, Q. 1). 


Q, 4. — Brahman died without male issue. Whilst the 
funeral rites, including the ceremony of ^^Sapindi,^^ were 
performed from the first day by his brother's son, in con- 
formity with the deceased^s direction, his daughter's son 
performed them from the eleventh day. Which of these 
will be the heir of the deceased ? If the brother's son is 
entitled to the property, can the costs of the funeral cere- 
monies performed by the daughter’s son be paid to her ? 

A . — When a person who had separated from his family 
dies without male issue, his first heir is his widow. In her 
absence his daughter, and if a daughter is not in existence, 
her son is the heir. In the case under reference the daugh- 
ter's son, who performed the funeral rites, is the heir. 
The nephew, who had separated from the deceased and who 
performed the rites in accordance with the written directions 
left by the deceased, cannot be considered the heir, though 
he is entitled to the costs of the rites. 

Tanna, September Gtliy 1847. 

Authoeities.— (1) Vyav. May. p. 138, 1. 2 

(Vishnu) : — " If a man leave neither son nor son’s son, nor (wife, nor 
female) issue, the daughter’s son shall take his wealth. For in regard 
to the obsequies of ancestors, daughter’s sons are considered son’s 
sons.” (Borradaile, p. 103 ; Stokes, H. L. B. 87.) 
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(2) Manu IX. 136 

“ By that male child whom a daughter, whether formally appointed 
or not, shall produce from a husband of an equal class, the maternal 
grandfather becomes the grandsire of a son’s son ; let that son give 
the funeral oblation and possess the inheritance.” (Colebroke, Inh. p. 
343; Stokes, H. L. B. 441.) 

Q. 5. — Can the male offspring of a SAdra woman by her 
second husband succeed to her father’s property ? 

A , — As there is no prohibition in the SS.stra against 
remarriage by a woman of the Sddra caste, it is generally 
resorted to. The male offspring by a remarriage will there- 
fore be the legal heir to his maternal grandfather^s property. 

Sadr Addlatf November 17th, 1838. 

Axtthokities.— (1) Hit. Vyav. f. 55, p. 2, 1. 1 ; (2) f. 58, p. 1, 1. 9 
(see Chap. II. Sec. 8, Q. 1) ; (3) Manu. IX. 132 ; (4*) Nirnayasindhu, 
Par. III. Pra. I. fol. 63, p. 2, 1. 7 

Since (the following passage) is quoted in the Hcm&dri : — 

** The remarriage of a married woman, the (double) share given to 
an elder brother, the killing of cows, the (appointment of a brother 
to cohabit with the) brother’s wife, and (the carrying of) a water pot, 
these five (actions) ought to be avoided in the Kali (age).” 

Eemabks. — 1 . The Hindfl Law of the iS&stras forbids the remarriage 
of widows of all classes. (See Auth. 4.) Consequently the son of 
a remarried woman is to be considered illegitimate, and as such not 
qualified to inherit except under casto custom. See Ch. II. Sec. 3, Q. 16. 

2. As the marriage of widows is legalized by Act XV. of 1856, the 
P&t wife’s son inherits. See above# p. 413. 


SECTION 9.— MOTHER. 

Q, 1. — A person executed a bond and a deed of sepata-* 
tion in the name of a woman and her son. Can the woman 
sue on the bond after the death of her son ? 

A. — The mother, being the heir of her son, can do so# 
Poona, August 11th, 1845. 
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Authowtt.— ♦M it. Vyar. f. 58, p. 1, 1. 11 

** Onfailare of those heirsi the two parents, meaning the mother and 
the father, are successors to the property. 

** Although the order in which parents succeed to the estate do not 
clearly appear (from the tenor of the text, Section I. § 2), since a 
conjunctive compound is declared to present the meaning of its several 
terms at once, and the omission of one term and retention of the other 
constitute an exception to that (complex expression), yet as the word 
‘another * stands first in the phrase into which that is resolvable, and 
is first in the regular compound ‘ mother and father,’ when not reduced 
(to the simpler form, pitarau, ^ parents ’) by the omission of one term 
and retention of the other ; it follows from the order of the terms and 
that of the sense which is thence deduced, and according to the series 
thus presented in answer to an inquiry concerning the order of suc- 
cession, that the mother takes the estate in the first instance, and on 
failure of her the father.” (Oolebrooke, Mit. p. 344* ; Stokes, H. L. 
B. 441-2.) 

Eemarks. — 1. On the mother’s death the succession goes to the 
then next heir of the son, according to P. Bachirajee v. K 
Venkatappadu. (a) See above, pp. 110, 328, 338. 

2. Manu gives apparently contradictory directions as to the 
precedence of the two parents. {See Manu IX. 185, 217.) Vijh&nes- 
vara’s argument is controverted by Nilakantha, Vyav. May. Chap. 
IV. Sec. 8, p. 14. The Smriti Chandrikfi too rejects it. See 
Chap. XI. Sec. 3. (5) 

3. In Gujar3.th the father is preferred to the mother as heir to 
their son. (c) 

4. A mother of aGirasia was held entitled to receive the Girasi haks 
from Government, upon the death of her son. (d) 

(a) 2 Mad. H. C. R. 402. 

(5) In the oldest form of the Salic law the inheritance is given to 
the mother next after the sons. After her came the brother and sister 
on equal terms, and after them the mother’s sister. In the next stage 
we have if there be no mother or father” ; then “ if no father or 
mother.’* The sorores patris” in like manner acquire precedence 
in the later law over the “ sorores matris.” But female succession^ 
first to land at all, and then to the ** terra salica” (probably the estate 
of the Hall i. e. for maintenance of the household) is thronghout 
excluded. See Hessels and Kem, Lex. Sal. 379-^386. 

(c) KJiodhabliai Mdhiji v. Badliar Dala^ I. L. R. 6 Bom. 541. 

(d) Bat TJ'irtedlia v. The Collector of Surat, R. A. ifo. 24 of 186?. 
Decided 80th November 1870 (Bom. H. C. P. J. F. for 1870). 
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Q. 2. — A son of 7 years of age, of a man of the Parit 
caste, died. His father is in prison. The son^s mother 
has applied for a certificate of heirship. Can it be granted 
to her ? 

A. The father is the heir of his son if he should die be- 
fore his marriage, and in the absence of the father, his 
mother is the heir. — Poona, April 13^A, 1857. 

Authorities. — (1) Vyav. May. p. 138,1. 3; (2) Mit. Vyav. f. 58, 
p. 1, 1. 11 {see Chap. II. Sec. 9, Q. 1). 

RfiMiLRKS. — 1. There are no special rules regarding the succession 
to the property of an infant. 

2. If the property of the deceased son is separate property, as the 
context of the question seems to indicate, consisting in presents from 
relations or friends, it falls under the general rules which regulate 
the succession to the property of a separated person who has no male 
issue, and consequently the mother inherits before the father. 

See the case of Narasapd Sakhdrdm, (c) and the Introduction 
Section on Stiidhana. The estate which the mother takes in the 
property of her deceased son is according to the case similar to that 
which a widow takes in that of her deceased husband. See also 
P. Bachiraja v. Venkata ppadu. (5) 

Q 8. — In the case of some money being due to a de- 
ceased person, who has a right to claim the payment, his 
mother or his widow ? the latter being notoriously adulter- 
ous, and pregnant by illicit intercourse. 

A , — The mother has the right to recover the money, even 
if she be separate. The widow has forfeited her right in 
consequence of her bad conduct. 

Ahmednuggur, September 2bth, 1849. 

Authorities.— (1) Yyav. May. p. 136, 1. 8 

“ But a wife who does malicious acts injurious to her husband, who 
acts improperly, who destroys his effects, or who takes delight in 
being faithless to his bed, is held unworthy of separate property.*' 
(Borradaile, p. 102 ; Stokes, H, L. B. 86.) 


( 0 ) 6 Bom. £[• C. R. 215 A. C. J. 
(b) 2 M. H. C.R. 402. 
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(2) Mife. Vyav. f. 66, p. 2, 1. 1 (see Chap. I. Sec. 2, Q. 4); (3*) 
f. 68, p. 1, 1. 11 («ee Chap. II. Sec. 9, Q. 1). 

Remark. — “ Even if she be separate.” It does not matter whether 
the mother lived with her son or not, since she inherits, on the ex- 
clusion of deceased’s widow, as the nearest heir to a ** separate, not 
reunited, person, who has no male issue.” 

Q, 4. — A man died, leaving two widows. One of them 
had a son, who also died afterwards. Which of the survi- 
vors is entitled to the property of the deceased as his heir ? 

A , — The son became heir of the deceased father, and when 
the son died, his mother became his heir. The step-mother 
is not his heir. — Dhanvar, October IStli, 1852. 

AuTHORiriEs. — (1) Mit. Vyav. f. 65, p. 2, 1. 1 (ecc Chap. I. Sec. 2, 
Q. 4) ; (2) f. 55, p. 2, 1. 7 ; (3) f. 58, p. 1, 1. 11 (see Chap. II. Sec. 9, 
Q. 1) ; (4) Vyav. May. p. 83, 1. 7. 

Q. 5.— A man died, leaving two sons by two different 
wives. The son of the younger wife was a minor, and his 
share was therefore deposited by the father with a banker. 
The son afterwards died. Has his mother or his step- 
mother the right to inherit his property ? 

A, — The mother of the deceased. 

Ahmednuggur, April 3rd, 1857. 

Authorities.— (1) Mit. Vyav. f. 55, p. 2, 1. 8 ; (2) f. 51, p. 1, 1. 3; 
(3) f. 46, p. 1, 1. 9 ; (4*) f. 58, p. 1, 1. 11 (see Chap. II. Sec. 9, Q. 1); 
(5) Vyav. May. p. 2. 

Q. 6# — On the death of a man his estate was entered in 
the public records in the name of his son. The son subse- 
quently died, and there remained two claimants, namely^ 
the son^s mother, who was married by Pat,^^ and his step- 
mother, who was married by Lagna.^^ In whose name should 
the estate be entered ? 

A. — If the widows live together, the one who by age 
and abilities appears superior, should be considered entitled 
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to have the property registered in her name. If they are 
separate the mother of the deceased son should have a pre- 
ference to the other. — Dharwar^ May 5th, 1858, 

Aijthokities. — (1) Mit. Vyav. f. 20, p. 1, 1. 16; (2*) f. 58, p. 1, 1. 11 
{see Chap. II. Sec. 9, Q. 1). 

Remaek. — The 6dstri seems to have thought of the case of two 
widows who after their husband’s death became co-owners of his 
property, (a) In this case the land must be entered in the name of 
the deceased son’s mother, since she is the sole heir of his property. 


Q. 7. — A man died, leaving a widow and a son. He 
held a Desaigiri Watau, which was his ancestral property. 
The mother and the son used to manage the Watan con- 
jointly. The son afterwards died, leaving a widow and a 
male child. The latter died subsequently. The question is, 
whether the mother or the grandmother of the male child 
is entitled by right of inheritance to take the Desaigiri and 
other property ? Are both of them entitled as heirs ? 

A . — The mother is the nearest relation of the child. She 
is entitled to inherit the property of her son. She cannot, 
however, transfer the Desuigiri, &c,, to others by sale, gift, 
or mortgage. She should live upon the proceeds of the 
property. — Surat, July 20th, 1854. 

Authorities — (1) Mit. Vyav. f. 55, p 2, 1. 13 (^eo Auth. 2); (2*) 
f. 58, p. 1, 1 11 {see Chap. II. Sec. 9, Q. 1); (3) Vyav. Ma}'. p, 138, 1. 5 
(see Auth. 2) ; (4) p. 135, 1. 2 (see Chap. II. Sec. 6 a, Q. 6); (5) Mann 
IX. 187. 

Remark. — Jn Nar8aj)pa v. Sakliaram, (5) it was held that a mother 
inheriting from a son takes the same estate as a widow from her 
husband. In Sakliaram v. Sitaha (c) this is said to be settled law. 
The ^astris in such cases as Q. 3, agreed with the answer here given 
that the mother inheriting becomes herself the pi^oposifa for any 
further descent. See further above, Introd. p. 330 ss. The MitAkshar^ 


(fl) Bhugwandeen Doohey v. MynaBaee, 11 M. I. A. 487. Above, p. 108. 
(5) 6 Bom. H. C. R. 215. 

(c) LL. R. 3 Bom. 853. 
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Ohap. I. Sec. 1, paras. 12, 13, says that where there is heritage there 
is ownership, and in Chap. II. Sec. 1, paras. 12, 39, that the widow, 
and failing her the parents, take the heritage of a separated sonless 
man. The daughter’s absolute right is recognized as arising under 
the same rule as applies to the widow and the parents, (a) The 
mother’s estate therefore like the widow’s must, according to the 
recent decisions, be regarded as anomalous, and limited by principles 
foreign to the Mitllksharfi.. (See above, p. 328, 332, 336.) 

Q. 8. — A man possessed a house, and held some cash 
allowances called Desaigiri, Miiglai, Sirp&va OhirdS, and 
Vazifa. He died leaving a widow and a son. The latter, who 
was a minor, died subsequently. The paternal uncle of the 
man received the W atan allowances. The house was also in 
his possession. He received a certificate declaring him to 
be the heir of his nephew. The man^s widow has obtained 
a certificate declaring her to be the heir of her son. On the 
strength of this certificate, she claims the Watan allowances. 
These allowances are the ancestral property of the family. 
Supposing the deceased son^s grandfather had divided his 
property between himself and his brother, to whom will the 
right of claiming the house and the allowances belong ? and 
if the division has not taken place, to whom will the same 
right belong ? 

A . — On the death of a man, his son becomes his heir. 
His right is not affected by the separation or union of the 
father and other members of the family. According to this 
rale, the son in the question became heir of his father. On 
his death, his mother can claim to be the heir of her son. 
She therefore has a right to the Watan, house, and other 
property of the deceased. — Surat, July 30<A, 1865. 

Authorities — fl) Vyav. May. p. 83 ; (2) Viramitrodaya, f. 193, p. 1, 
1. 2; (3) Manu, IX. 137; (4) 163; (5) Mit. Vyav f 58, p 1, 1. 11 {see 
Chap. II. Sec. 9, Q 1). 

Rekabk. — T he mother inherits only in case her husband or son 
had separated from the rest of the family. 


(a) Sea Hcmbhat v. Damodharbhat, I. L. B. 8 Bom. 171, 
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Q, 9. — A woman of the Sudra^^ caste had a son by her 
first husband. She married herself by the PaV’ ceremony 
to another husband, with whom she and her son lived. 
When the son came to age he was married at the house 
of his mother^s second husband. A few years afterwards the 
son and his wife died without issue. The question is who 
should be considered his heir ? 

A , — The mother is the heir, and not her second husband. 

Poona, November 26th, 1851. 

Authorities.— (1*) Mit. Vyav. f. 55, p. 2, 1. 1 {see Chap. L Sec. 2, 
Q. 4); (2*) f. 68, p. 1, 1. 11 {see Chap. II. Sec. 9, Q. 1). 

Bemark. — According to Act XV. 1856, Section II. the remarried 
mother cannot, it might seem, inherit from her first husband’s son ; 
but the decisions recognize her heritable right. {See also £k. I. Chap. 
VI. Sec. 3 c, Q. 7.) 

SECTION 10.— FATHER. 

Q. 1. — Should the younger brother or the father of a 
deceased person receive the certificate of heirship ? 

A , — The father is the proper heir, but the younger brother 
may obtain the certificate if his father has no objection to it. 

Rutnagheiry, June \ lih, 1846. 

Authorities.— (1*) Mit. Vyav. f 55, p. 2, 1. 1 {see Chap. I Sec. 2, 
Q. 4) ; (2*) Mit. Vyav. f. 58, p. 1, 1. 11 {see Chap. II. Sec. 9, Q. 1). 

Remark. — Vide Bajee Bapoojee v. Venoobai, quoted in Section 11, 


Q. 2. — ^A man brought up a son of another man and got 
him married. At the time of the marriage he bestowed 
certain necessary jewels and articles of dress on the bride. 
The son died subsequently without issue. His widow con- 
tracted a PAt’^ marriage with another man. It has there- 
fore become necessary for the woman to restore the jewels 
and the clothes.^ The question is, whether the property should 
be taken by the father of the boy, or the widow of the man 
who brought him up ? 
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A , — The son was not adopted^ but was simply brought up 
and protected by the man. His father therefore has a right 
to the property mentioned in the question. 

Surat, April 11th, 1850. 

AuTnoKiTiES. — (!♦) Mit. Vyav. f. 55, p. 2, 1. 1 (see Chap. I. Sec. 2, 
Q. 4) ; (2#) f. 68, p. 1, 1. 11 (see Chap. II. Sec. 9, Q. 1). 


SECTION 11.— BROTHEKS. 

Q, 1. — Two brothers lived separately from each other for 
32 years. One of them, who had brought up a girl and got 
her married, died. The question is, who should be considered 
his heir ? 

A. — The surviving brother is the heir, and not tho foster- 
daughter. — Butnaghernj, March 8ih, 1851. 

AurnoBiTiEs.— (1) Vyav. May. p. 134, 1. 4 (see Auth. 2); (2) Mit. 
Vyav. f. 55, p. 2, 1. 1 (see Chap. I. Sec. 2, Q. 4). 

Remaek.— T he brother inherits before the widow of a pre -deceased 
son. (a) A separated father would exclude a separated full brother, as 
well as half-brothers, who again, being united with their father, would 
exclude the full brother of the original proprietor. (5) 

Q. 2. — A Paradesl kept a woman, by whom he had some 
daughters. There are also his brothers. Tho Parades! is 
dead, and the question is, who should be considered his heir ? 

A, — ^The brothers. — Tanna, Jmie 1852. 

Atjthobity.— M it. Vyav. f. 55, p. 2, 1. 1 (see Chap. I. Sec. 2, Q. 4). 

3.~A man had three sons and a nephew (brother's 
son), whose father died when he was only three days old. 
The man had brought the young child up with his sons. 
Two sons separated themselves from the rest of the family, 

(а) Venhapa v. Hohjcuca, S. A. No. 60 of 1873 (Bom. H. C. P. J. P. 
fbr 1873, No. 101). 

(б) Bajee Bapoqjee v. Venoobai, S. A. No. 282 of 1871 ; (Ibid, for 
1872, No. 41). 
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while the third and the nephew lived as an undivided family. 
The nephew died, and his widow remained with the third 
son, who also afterwards died. The question is, whether the 
widow of the nephew or the two separated sons should 
succeed to the property of the deceased person ? 

A . — The wife of the nephew has a better claim, in case 
the nephew and the third son had an identity of interest. 
Dliarwar, Seidember ^Oth, 1857. 

Authokity. — Mit. Vyav. f. 55, p. 2, 1. 1 {see Chap. I. Sec. 2, Q. 4). 

Remark.— The facts of the case appear to be these One (C) of three 
brothers A, B, C, was united in interests with a married first cousin 
(bhr&trivya) D. The other two brothers had separated from the third. 
The first cousin D died. After his death, his share became the properly 
of the brother C, as women cannot inherit in an undivided family. 
After C’s death his brothers, A , and B, will therefore inherit, and not 
D’s wife, because she is only a Sapinda relation excluded by co-owners. 


Q. 4. — A person divided his property between his legiti- 
mate and illegitimate sons. One of the (illegitimate) bro- 
thers died without issue. Will the legitimate or illegitimate 
members of the family be his heirs ? 

A . — ^The relatives of the illegitimate branch will be the 
heirs. — Nuggur, 1845. 

Authorities.— ■(!*) Mit. Vyav f. 55, p. 2, 1. 1 {see Chap. I. Sec. 2, 
Q. 4)j (2)f. 58, p. 2,1.5:~ 

“ Among brothers, such as are of the whole blood taketheinheritance 
in the first instance, under the text above cited ; ‘ to the nearest sapin^ 
the inheritance next belongs since those of the half-blood are remote 
through the difference of mothers.” (Colebrooke, Mit.p. 347; Stokes, 
H. L. B. 445.) 

Eemabk. — I t is not clearly stated whether the surviving relations of 
the deceased are all his brothers, or some brothers and some nephews, 
and it is therefore impossible to say whether the S^stri^s answer is 
correct. The order of inheritance is this — brothers of the whole 
blood, half-brothers, sons of brothers of the whole blood, sons of 
brothers of the half-blood, (a) {See above Sec. 3, Q. 12, and Xntrod. 
pp. Ill, 112.) 

(a) So in Burdum Deo Roy v. Pv/nchoo Roy^ 2. C. W. B. 128. 
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Q. 5.' — A M4rw&dl had three wives, of whom the first had 
two sons, and the second and the third one each. The 
husband and two wives died. The widow who survived was 
the mother of the two sons. One of these sons died before 
marriage. The question is, who will be his heir, the uterine 
brother or the half-brothers ? 

A , — The order of heirs laid down in the case of death of a 
person who has no male issue, and who is a “ Vibhakta,^^ 
or a member of a divided family, is as follows : — The widow, 
daughter, daughter's son, father, mother, uteriue brothers, 
and half-brothers ; when one fails, the other succeeds. If 
the deceased had separated and was unmarried, his immediate 
heir will be his father, and in his absence, his mother. If 
he had not separated, his uterine and half-brothers, who would 
be entitled to equal shares of the deceased’s property. 

Khandesh, October 20thy ] 849. 

AtjtSoeities.— (1) Mit. Yyav. f. 55, p. 2, 1. 1 [see Chap. L Sec. 2, 
Q. 4); (2*) f. 58, p. 1, 1. 11 (see Chap. II. Sec. 9, Q. 1). 

Remarks. — Father, Mother . — It should be mother, father, (a) See 
Introd. p. 109. 

In the case of Oavuri Devamma Garu v. Ramandora Oaru, (h) 
there is an exposition of the law relating to impartible property be- 
longing, as an undivided estate, to a Hindd family, or to one branch 
of such a family, jointly as to the members of the branch, but sepa- 
rately as to the other branches, with which a community of interests 
exists as to other property. The Court say (page 109) : — 

“We are of opinion, therefore, that the sound rule to lay down with 
respect to undivided or impartible ancestral property is that all the 
members of the family who, in the way we have pointed out, are en- 
titled to unity of possession and community of interest according to 
the Law of Partition, are coheirs, irrespectively of their degrees of 
agnate relationship to each other, and that, on the death of one of 
them leaving a widow and no near Sapindas in the male line, the fa- 
mily heritage, both partible and impartible, passes to the survivors or 
survivor to the exclusion of the widow. But when her husband was 


(c) See Musst. Piium Koomoa/r v. Joy Kishen Do8$ et al, 6 Calc. W. 
B. lOlC.R. 

(6) 6 M. H. C. R. 98. 
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the last survivor, the widow’s position, as heir relatively to his other 
undivided kinsmen, is similar to her position with respect to his di- 
vided or self- and separately-acquired property.’’ 

2 A brother of the whole blood has precedence in succession over a 
half-brother in Bengal (a) Gavuri Deoammn Garu v. Bamandora 
Gam is discussed by the Judicial Committee in Perlasami v. Per- 
iasaml {h) Their Lordships thought that the property, by the 
elder brother’s renunciation, became that of the younger brothers as 
if it had fallen to them in an ordinary partition S<( p. 75 of Report. 


Q, G. — A Sannyasi is dead. There arc his brother, a 
grandson of his other brother, and a widow of tho third. 
Which of these will bo his heir? 

A. — That person will be tho heir to whom the property 
might have been transferred previous to the man^s becoming 
a Sannyasi. But if the property was not transferred to 
any one, and if it constitutes what tho man possessed 
before he became a Sannyasi, it will be inherited by his 
brother, and in the absence of a brother by a brother's son ; 
and when there is no such son, the widow of a brother. 
The property which may have been acquired during the 
time tho man was Sannyasi, such as his books, woodeu 
sandals, math, &c., will be inherited by his virtuous disciple. 

Ahmrdnvggur, Septemhor 2nd, 1849. 

Authorities — ^1) Vyav. May. p 131, L 4 (see Auth. 4); (2) p. 140, 
1. 1 ; (3*) Mit. Vyav. f. 58, p. 2, 1 5 (see Chap 11. Sec. 11, Q. 4 ; (4=») 
f. 55, p. 2, 1. 1 (see Chap. I. Sec 2, Q 4). 

Remarks.— 1. Nephews cannot take by representation in competi- 
tion with the surviving brothers of a deceased co-sharer, (c) See also 
Mit. Chap II. Sec. 4, p. 8. 

2. But it should be borne in mind that by the MibaksharA law the 
rules of inheritance come into operation only as to tho sole estate or 


(a) Shro Stmdri v. Pertlieo Shight L. R. 4 1. A. 147 . 

(b) L. R. 5 I. A. 61. 

(c) Ratnpersliad Trwanj v. SlLeoclnini Doss, 10 M, I. A. 504. 
58 ii 
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the separate estate of the propositm. In a united family there is no 
room for the succession of “ brothers and their sons, ” the joint estate 
is theirs already ; it is only a participator who is removed. Even the 
widow, the first in the series of heirs to a sonless man, succeeds only 
if he was separate. See Mit. Chap. II. Sec. 1, paras. 2 and 39. Much 
less can the daughter or brother succeed to the same estate, (a) 


SECTION 12.— HALF-BROTHERS. (6) 

Q. 1. — ^There were two half-brothers of the Rajput caste. 
One of them died, leaving his property in the possession of 
his widow. She contracted a Pat^^ marriage with another 
man. The question is^ whether the widow or the half-brother 
has right to the property of the deceased ? 

A , — The widow of the deceased, having remarried by tho 
rite of Pat/^ has forfeited her claim to her former hus- 
band^s property. The nephew has right to inherit it. 

Broadly June 2Qthy 1852. 

AiTTnoiiiTiES. — (1) Mit. Vyav. f. 55, p. 2, 1. 8 ; (2) f. 58, p. 2, 1. 5 
(see Chap. II. Sec. 11, Q. 4). 

Remarks. — Regarding tho loss of the widow’s rights, see also Act 
XV. 1856, Section 2. 

2. According to the Vyav. May. a full sister inherits in preforenco 
to a half-brother, (c) Much more therefore in preference to remoter 
relatives, (d) 


(a) See above, Chap. I. Sec. 2, Q. 6, Remark ; and Bajhubanand 
Does V. ScfdhucJmrn Doss, I. L. R. 4 Calc. 425. 

(5) As to the precedence of half-brothers over full brothers’ sons, the 
Smriti ChandrikA Chap. XI. Sec. 4, para. 5, follows the Mitdksharft, 
while the Vyav. May. Chap. IV. Sec. 8, p. 16, reverses tho order, 
Macn. vol. 2, p. 11, says that representation does not extend to 
collaterals, but the case of which he intends to give the effect goes 
only so far as to say that half-brothers take after full brothers and 
exclude half-brothers’ sons. 

(c) Sakharam Saddshiv Adhikari v. Sitabaif I. L. R. 3 Bom. 353. 

(d) 16. 368 (note), 369. 
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SECTION 13.— BROTHER'S SON. (a) 

Q, 1. — A person died, and there is his brother’s son as 
well as a widow of another brother’s son. Will the widow be 
the heir in preference to the nephew ? 

A. — No . — Tannay October llth^ 1847. 

Authorities. — (1) Vyav. May. p. 134, 1. 4 {see Auth. 2); (2*) Mit. 
Vyav. f. 55, p. 2, 1. 1 (see Chap. I. Sec. 2, Q. 4). 

Q, 2, — A man died. His surviving relatives are four 
nephews and a wife of a nephew. The question is, which of 
these is the heir ? 

A. — The four nephews are heirs. The widow of a nephew 
cannot be the heir of the deceased. 

Ahmedahady Jidij 18^/f, 1857. 

Authorities — (1) Vyav. May. p. 134, 1. 4 {soe Auth. 4) ; (2) p. 140, 
1.1; (3) p. 140, 1. (> ; (4*) Mit. Vyav. f 55, p 2, 1. 1 {sec Chap. I. Sec. 
2, Q. 4). 

Remark. — In default of brothers, brothers’ sons succeed, taking per 
capita, {h) They succeed directly as nephews, not by representation 
of their fathers, (c) 

Q. 3. — Who will be the heir to a deceased person, a 
brother’s son or a brother’s daughter ? 

A. — The brother’s daughter cannot bo the heir. 

Dharwar, 1845. 

Authority. — * Mit. Vyav. f. 55, p. 2, 1. 1 (see Chap. I. Sec. 2, Q. 4). 

Remark. — Handapandita and Balambhatta give equal shares to the 
brother’s daughters. See Stokes, H. L. B. 445. See Bk. I. 

Chap. II. Sec. 15, B. II. (2). 

(a) See Introduction, p. 116, 117; below Sec. 14 I. B. 1 «, Q l,and 
Nirnayasindliu III. p. 95, 1. 17, quoted in Bk. I. Chap. 14 L B. b. 1, 
Q. 1. Brothers’ sons exclude a son’s widow, 2 Macn. 75. They are 
amongst theheirs specially enumerated. The Smriti ChandrikS;, Chap. 
XI. Sec. 4, para. 26, places the son of a half-brother next after a son of 
a full brother. Brother’s sons exclude the widows of the deceased 
in a united family, Toiava et at v. Irapa, R. A. No 26 of 1S69, decided 
4th July 1871. (Bom. H. C. P. J. P. for 1871.) 

(5) Brojo Kislioree Dossee v. Shreemth Bose, 9 C. W. R. 463. See Q. 6, 

(c) Brojo Mohun Thakoor v. Gouree Persliad et al, 15 C. R. 79. 
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Q. 4. — A man died, leaving neither wife nor children. 
He has left two relatives, namely, a sister-in-law and a 
nephew. Which of these is the heir of the deceased ? The 
sister-in-law has sold a house of the deceased without the 
consent of her son. Is this a legal sale ? 

A . — When a man dies without male issue, his widow be- 
comes his heir. When there is no widow, his daughter, and 
in her absence, her son is the rightful heir. In the absence 
of a daughter's son, the parents, and in their absence, the 
uterine brothers, and in their absence, the nephews are the 
heirs. This is the rule of succession laid down in the 
Sastra. According to it a sister-in-law cannot be the heir 
while there is a nephew alive. The sale effected by the 
widow without her son^s consent cannot bo considered 
legal. — Ahinedahad, Januaru 1852. 

Autuoiuties.— (1) Vyav. May. p. 134, 1 4 (sc>(? Anth. 2); (2*) Mit. 
Yyav. f. 55, p 2, 1. 1 Chap 1 Sec. 2, Q 4) 

Q. 5. — A man died. His surviving relatives area nephew 
and a son of another nephew. Which of these is his heir ? 

4. — The nephew is the heir. The son of a nephew 
cannot be considered the heir while a nephew is alive. 
Ahmeduu(](jiiry Juhj 8tJi, 1850. 

Authorities. — (1) Vyav May. p. 131-, 1. !• (see Auth. 2); (2*) Mil. 
Yyav. f. 55, p. 2, 1. 1 (.vee Chap. I. Sec. 2, Q i). 

Q. 6. — If a deceased person has left a sister and some 
nephews, which of them will be his heir ? 

A. — If the deceased and his nephews were undivided in 
interest, the nephews will be his heirs ; but if they were sepa- 
rated, the sister will be his heir. 

Ahmednuggur, Decemher 31s^, 1840. 

Authority. — *Mit. Yyav. f. 55, p. 2, 1. 1 (see Chap. I. Sec. 2, Q. 4). 

Rema^rks — The nephews (brother’s sons) are the heirs in every case. 
They take f^tirpes according to the Subodhini, but this is met by 
B&lambhatta with the argument that, as a brother has not a vested 
interest like a 'son, he cannot transmit it, and therefore the brothers’ 
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Bons take per capita. {See 1 Macti. 27.) The discussion brings out 
the difference between the successive possibilities of ownership, each 
excluded by the preceding one, in “ obstructed” as compared with the 
successive outgrowths of actual co-ownership in unobstructed 
“daya,” (= participation) commonly rendered “inheritance.’* See 
above, Introd. pp. 60, 63, 67. 

2. Where there is no reunion, all co-sharers participate according 
to their relationship in the lapsed share of a deceased co-sharer in 
each of the several parts of the original estate in which his share was 
settled by agreement so as to constitute a partition, (a) 

Q, 7. — A in«an separated from the rest of the members of 
his family. Afterwards he died. His sisters claim the 
right of inheritance. The grandmother and the nephew of 
the deceased have objected to their claim. The question is, 
which of these three relatives is the heir of the deceased? 

A , — If the deceased was a separated member of his family, 
and if ho had no son, his nephew is his heir. When there 
is no nephew, the mother of the deceased's father, and in 
her absence, his sisters are his heirs. 

Surat, October Wtli, 1845. 

Autholuties.— ( 1*) Mit. Vyav. f. 55, p. 2, 1. 1 (s/’c Chap. I. Sec. 2» 
Q. 4) ; (2*) Manu IX. 217 

“ The mother also being dead, the paternal grandfather and grand- 
mother take the heritage on failure of brothers and nephews.” 

Q. 8. — Who will be the heir of a deceased person, his 
kept woman or his brother's son ? 

A. — The nephew is the heir, but the kept woman will be 
entitled to a maintenance. — Dharwar, 1846. 

AuTiroRiTiEs.—(l*) Mit. Vyav. f. 55, p. 2, 1. 1 {see Chap. I. Sec. 2, 
Q. 4) ; (2*j f . 57, p. 1, 1 5 {see Chap II. Sec. 3, Q. 3). 

Remark. — See Vrlmlavandas v. Yemiuiabai. (5) 

Q. 9. —There were two brothers, Udera m and Hilma. The 
latter had kept a woman, by whom he had a son. After his 

(a) Amrit Rav Vinayak v, Ahaji Haibat, Bom. H. C. P. J, F. for 
1878, p. 293. 

(5) 12 Bom. H. C. R. 229. 
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death UderS.m protected the son and got him married. Tlie 
woman and Uderfi,m died. Can the illegitimate son of 
Hflma be the heir of the deceased Uderam ? 

-4. — He may be considered the heir, if, according to the 
custom of the MarwadJs, there is no objection to his succes- 
sion ; but if it is contrary to the custom, ho will be entitled 
to whatever he may have received from his uncle as a mark 
of his affection, and if the son is a minor, the Sirk^r should 
make a provision for his protection till he attains to the 
proper age, and the rest of the property may be taken by 
Government . — Ahmednuggury March Sth, 1847. 

Authority.— Yyav. May. p 7, 1. 1 : — 

“ Thus Brihaspati says : — ‘ Lefc all rules of each country, caste and 
family, that have been divided and preserved from ancient times, be 
still observed in the same way, otherwise the subjects will rise in 
rebellion.’” (Borradaile, p. 7 ; Stokes, H. L. B. 15. Com'paro also 
Manu YIII. 41.) 

Q. 10. — A village was granted on hereditary Inam tenure 
to a younger brother. The grantee subsequently died with- 
out issue, but there are sons of his brother. Can the Sanad, 
declaring the grant to be Vamsaparampara,^^ be construed 
to extend the benefit of the grant to the nephews of the 
grantee ? 

A. — The grantee was a Erfilinian. By reason of the grant 
he became proprietor of the village. After his death, the sur- 
viving members of his family have a right to his property. 
A king is prohibited from taking any property of a Brah- 
man, even though he may have at his death left it without 
an heir. If the deceased has left no other heir than his 
nephews, they will be his heirs entitled to the village. 

Sadr Addlat, September Sth, 1837. 

Authobities.--(1*) Amarakosa, Bk. II. Chap. 7, 1 .— Amarasimha 
here enumerates vamha amongst the words for lineage. See also 
Wilson’s Sanskrit Dictionary. 

(2*) Yiramitrodaya, f. 204, p. 1, 1. 1 A son and a daughter both 
continue the race of the father.” 
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Rbmarbls. — 1. By the term “ Yamkk-paramparA” are nnderstood 
“ male” and “ female” descendants in the direct line, but never bro-* 
thers or brothers* sons. Consequently the nephews, in the case 
stated, have no title to the property. 

See above, Section 6a, Q. 8, for the case of a widow succeeding to 
separate property, such as an in&m would generally be. See also Bk. 
II. Introd. 

2. A grant to a man and his heirs does not constitute an estate 
inalienable, (a) 

*SECTION 14.— I. GOTRAJA SAPINDAS. 

A. — Heirs mentioned in the Mitakshara and Vyavahara 

Mayukha. 

1. 4.— FULL SISTER, (b) 

Q. 1. — A man died. He possessed certain property ac- 
quired by himself and his ancestors. The question is^ whe- 
ther the sister or the sister-in-law of the deceased is the heir? 

A, — The sister, and not the sister-in-law, is the heir. 

Surat y August \hthy 1858. 

Autuorities. — (1) Vyav. May. p. 140, 1. 1 

“ In default of her (the grandmother) comes the sister ; under this 
text of Manu : To the nearest Sapinda (male or female) after him in 

(a) Krishna Edo GancsIiY, Rang Edo et aZ, 4Bom. H. C. R. 1 A. C. 
J. ; Bahirji Tannajl v. Oodatsing et al, R. A. No. 47 of 1871 (Bom. 
H. C. P. J. F. 1872, No. 33). As to grants, see Bk. II. Introd. 6 A 2. 

{b) The Smriti Chandrika, Chap. XII. para. 35, admits the sister as 
successor to a reunited parcener on failure of children, wife, and 
father, though it excludes her as heir to a divided brother. Chap. XI. 
Sec. 5. Seelcliaram v. Pwnnanund, 2 Borr. R. 515. A sister succeeds 
to a brother, after the latter’s widow has entered into a Natra marriage 
with another, under Act XY. of 1856, in the absence of custom 
excluding her from succeeding to Bh&gadS.ri Yatan, Bhaiji Girdkur 
et al V. Bai Khusal, S. A. No. 334 of 1872, Bom. H. C. P. J. F. for 
1873, No. 63. See the next Section. Bi^'u valad Sadu v. Khandu 
valad Mari, I. L. R. 4 Bom. 214. 

Under the earlier Roman law a whole group of agnates standing 
equally near to the deceased succeeded together without distinction 

For references to the Introductory Remarks to this Section in 
the earlier editions, see now Introd. to Bk, I. p. 114 ss. 
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the third degree, the inheritance belongs.” (a) (Borradaile, p. 106 ; 
Stokes, H. L. B. 89.) 

(2) Mit. Vyav. f . 69, p. 1, 1. 16 ; (3) f. 45, p. 1, 1. 5 ; (4) f. 55. p. 2, 
1. 1 (see Chap. I. Sec. 2, Q. 4). 

Remarks. — 1. Hindd sisters inherit equally from their deceased 
brother ; the unendowed has not a preference over the one provided 
for, as in the case of daughters inheriting from a mother. (6) 

2. The sister (by adoption) of an adopted son succeeds before other 
kinsmen (deceased’s uncle’s widow), (c) A sister succeeds before 
remote kinsmen (males), (d) 

A full sister is preferred to a paternal first cousin, (f) 

In the case of Sakharam v. Sifahai, (/) one of two separated half- 
brothers having died was succeeded by his mother. On her death 
a contest as to the inheritance arose between her daughter and her 
step-son, which was disposed of in favour of the former. The judg- 
ment places her precedence (g) on the succession to reunited brethren 
which is referred to inVyav. May. Chap. lY. Sec. IX. p 25, and Vinayak 
Anandrav v. Lahdimihai is relied on as having not only on the 
authority of the Mayftkha but also on Xanda Pandita’s and Nilakan- 


of sex. The females being always dependent, no inconvenience arose 
from their joint ownership. When the Lex Voconia afterwards 
prohibited legacies to females they began to be thought unfit mem- 
bers of the heritable group of agnates, but an exception was main- 
tained in favour of full sisters. It would seem that an analogous 
exception in favour of full sisters, in virtue of their consanguinity, 
may, at one stage of progress and in some provinces, have prevailed 
under the Hindu law. Sir H. L. ; see Q. 4, Rem. 

(a) See page 130 for Balambhatta’s doctrine The poverty quali- 
fication does not give a preferential claim amongst sisters as it does 
amongst daughters. See Bhagaflilbal v. Baya, I. L R. 5 Bom. at 

p. 268. 

(5) BhagirtlUbai v. Baya, I. L. R. 5 Bom. 264. 

(c) Mahantapa v. Nllgangowa, B. H. C. P. J. F. for 1870, p. 390. 

(d) Dltonckb V. Ganga, I. L. R. 3 Bom. 369. 

(e) Lakehmibai v. Dada Nanaji, I. L. R. 4 Bom. 210. 

(/) S. A. 34 of 1875, in which judgment was delivered on 3rd 
March 1879 (P. J. 335 of 1879 ; S. C. I. L. R. 3 Bom. 353. 

(g) Yyav. May. Chap. lY. Sec. 8, p. 16, 20, (supported by a passage 
of Brihaspati, cited Col. Dig. Bk. 5, T. 407). 
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t>ha*s interpretations of the MitAksharA (making brethren include 
sisters) settled the law for the Bombay Presidency generally. Any 
divergence from the rule must, it is said, be supported by '' an ancient 

and invariable usage to the contrary alleged and proved by him 

who uses it.” The case was dealt with entirely on a consideration of 
who was heir to the pre^deceaaed son, not of who was heir to his 
mother. The mother, Mathurabai, it is laid down, “ on succeeding 
on the death of her son Nana to his moiety of the immoveable 
property, took only such a limited estate in it as a Hindu widow 
takes in the immoveable property of her husband d^’ing without 
leaving male issue.” 

There can be no doubt as to the sister’s succession before the half- 
brother ficcordiiig to the Maydkhaand to Nanda Pandita’s and Balam- 
bhatta’s construction of the Mitaksliaia But the same authorities 
give the deceased son's estate to his mother, so that for the further 
succession we should, accoi’ding to them, seek her heirs, not the son’s 
heirs, (a) The sister of the deceased Nana was entitled to the pro- 
perty, according to the native authorities, in succession to her 
mother, not to her brother. With the cases relied on of Narsapi^ v. 
SaJehavam and Bach! raja v. Vvnkaiapadda should be compared those 
cited ill Vijinara'ngam''s case. 

3. I’he property inhci ited by a sister from her brother is Stridhana, 
passing on her death, in the first place, to her daughters. (^) 

Q. 2. — A man died. He had no wife or children, and 


(a) See above, p. 3*28. The same view is taken by the Vivada 
Chint., by Jagannatha, the author of Colcb. Dig., and in fact by all 
the authorities except the Daya Bhaga and the works which have 
since adopted its forced construction of a single text applicable only 
to a widow succeeding to her husband’s property. According to 
both the Mit. and the Maydkha, propertj" which a woman acquires by 
inheritance is stridhana {supra^ pp. 149,270, 272, 298, S27\ heritable 
by her heirs. The ‘limited estate’ which a widow takes from her 
deceased husband may be identical in kind with that which a mother 
inherits from her son, but the character of the estate must in each 
case now be determined by the decisions rather than by the doctrines 
of the principal native authorities recognized in Bombay. See above , 
pp. 150, 834. 

(&) Bhdskar Trimbak v Mahadro, 6 Bom. TI. C. R. 1 0 . C. J ; Vitid- 
yah Anaiidrdo ei al v, Lakshmibai et al, 1 Bom. H. C. R. 117, and 
I M. I. A. 516. 
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there is uo member of his family except a sister. She has 
two daughters ; one of them is a widow, and the other is a 
married woman and has a male child. The question is, 
whether the son should be considered the heir of his mother^s 
maternal uncle, in preference to the claims of his mother 
and grandmother ? 

A » — ^In the absence of a near relation, a distant relation 
becomes heir of a deceased person. The sister is a gotraja 
relation and must be preferred to all others mentioned in the 
question. — Ahmedalad, May 28th, 1847. 

Authorities. — (1) Vyav. May p. 140, 1. 1 {pee Chap fl. Sec 14 
I. A, 1, Q. 1) ; (2) p. 134, 1. 4 {see Auth. 3); (3*) Mit. Yyav. f. 55, p. 
2, 1. 1 {see Chap. I. Sec. 2, Q. 4). 


Q. 3. — A man had two wives. Tlie elder of them had a 
daughter. The daughter has three sons. The second, or 
the younger wife, had a son and two daughters. One of the 
last mentioned daughters died when her mother was alive. 
She has loft a son. The second, or the younger wife, and 
her son died. Her surviving daughter has applied for a cer- 
tificate of heirship of the deceased mother and brother. The 
deceased daughter^® son, and the sons of the daughter of the 
elder wife, have brought forward objections to their claim- 
It must be observed that the uterine brother and sister of 
the applicant died when their mother was alive, and that 
the elder wife and her daughter died when the younger wife 
was alive. The question is, which of the survivors is the 
heir of the deceased younger wife ? 

A , — When a man dies, his widow, daughter, and other 
near relations become his heirs; and in the absence of 
these, the uterine sister ; and failing her and her son, the 
daughter is the heir of the deceased younger wife. In the 
absence of the daughter, the daughter's son will inherit the 
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property of his maternal grandmother. The applicant (a) 
is therefore the heir of the two deceased persons. 

Suraty September 2ithy 1857. 

Authorities.— (1) Yyav. May. p 140, 1. I {see Chap. II. Sec. 14 1. 
A 1, Q. 1) ; (2) p. 138, 1. 4 ; (3) p. 137, 1. 5; (4) p 137, 1. 8; (5) Mit. 
Vyav f. 48, p. 1, 1 14 

“ The daughters share the residue of their mother’s property after 
payment of her debts.” (Colcbrooke, Mit. p. 266 ; Stokes, H.L.B. 383.) 

Q. 4. — A man died. He has left neither a wife nor chil- 
dren. His sister and her son claim to be his heirs. The 
question is which of them should be considered the heir ? 

A. — If there are none of the man's following rela- 
tions, viz: — 

A son, A daughter's son, A uterine brother, 

A wife. The mother, A half-brother, and 

A daughter. The father, A brother’s son, 

a gotraja relation becomes heir; and among the gotraja 
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relations, the father^s mother is to be preferred to all others. 
The next gotraja and heir is the sister, and then the sister*s 
son. — Aliwiedahad, April 1847. 

Authorities. — (1) Vyav. May p. 134, 1. 4 [see Auth 3); (2) p. 140, 
1. 1 {see Cluip. TI. Sec. 14 I. A 1, Q. 1) ; (3*) Mit. Vyav. f. 65, p. 2, 
1 1 (sea Chap I. Sec. 2, Q. 4). 

Remarks. — In the case of Sakharam v. Sitarain, (a) it was held 
that a full-sister succeeds before a half-brother, both according 
to the Vyav. Mayilkha (Chap. IV. Sec. VI II ])aras. 1(> — 20) aud ac- 
cording to the Mitakshara (Chap. II. Sec. IV. paras 1, G, and notes) 
construed according to Nanda Pan dita and Balambhatta so as to make 
“ brothers ” include sisters. (5) It is strange that the MitakshaiA, 
if it intended “ brothers ” to include “ sisters,” did not say so ; but 
amongst reunited brethren at any rate it is clear from IMit Chap. II. 
Sec. IX. paras. 12, 13, that Vijnanesvara recognized full sisters as 
having a right with full brothers preferable to that of half-brothers as 
heirs to a deceased member. 

Regarding the sister’s son, see Introductory Xote to Chap. II. 
Sec 15, Cl. 4. 

Q. 5. — Wlio is entitled to inherit from a deceased person, 
his sister or the sister^s son ? 

A . — If there is a sister, she succeeds first; a sister^s son 
does so after ]iei\ — Ah7ncdni(gf/ur, November Isf, 1847. 

Authorities —(1) Vyav. May. p 140, 1. 1 {see Chap. II. Sec. 14 
I A. 1, Q 1); (2) p. 134,1. 4 {see Auth. 6); (3) p. I4l, 1. 7 ; (4) p. 181, 
1. 5 ; (5) p. 142, 1. 8 ; (6*) Mit. Vyav. f. 55, p. 2, 1. 1 [eee Chap. I. Sec. 2, 
Q 4). 

Remark — See Introduction, pp 115, 134. 

Q, 6. — A deceased man has a sister, who has two sons. 
Who will be the heir ? 

A , — If a nearer relation cannot be found, a sister will be 
the heir, and in the absence of a sister her sons will bo the 
heirs . — Ahmednuggury January (jth, 1846. 

AuTiioRiTY.—Mit. Vyav. f. 55, p. 2, 1. 1 {see Chap. I. Sec. 2, Q. 4). 

(a) I. L. R. 3 Bom. 353. 

(h) See Tkakoorain Sahiha v. Mohun Lall, 11 M. L A. at p. 402. 
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Q. 7. — A woman’s husband died, and she married another 
man. On his death, she lived with her son by her first 
husband, and they both acquired property. The son after- 
wards died without issue. His sister lives with her husband 
in his house. Is the sister or the mother the heir of the 
deceased ? 

A, — The mother does not belong to the family of her first 
husband. Tho sister alone is the heir of the deceased. 

ShoJapoor, AtKjnst 27 fh, 181G. 

Authority. — *Mit Vyav. f. 55, p. 2, 1 1 {soc Chap. I. Sec. 2, Q. 4). 

Hem MiK.— The mother would lo.se her right to inherit from her first 
hiishaiid but not, according to the cases, from the sou (a) under Act 
XV. 1856, Sec. 2. {See Sec 9, Q. 9). 

I. A. 2.— HALF-SISTER. 

Q. 1. — Is a step-mother or a half-sister the heir of a de- 
ceased man ? 

A. — The right of a full mother is recognized by the Sas- 
tra, but that of a step-mother is nowhere defined. The 
right of a brother is likewise recognized by the Sastra, and 
it is stated that on failure of a brother, a half-brother has 
the right of inheritance. The right of a sister is also ad- 
mitted by the Sastra ; and by inference, a half-sister may 
be considered an heir. A half-sister is born in the gotra, 
and she will therefore have a better right than tho step- 
mother to inherit the deceased’s property. 

Sath Adalafj June 10th, 1844. 

Authorities — (1) Yyav. May p. 140, 1 . 1 Chap. IT. Sec. 14 
I. A. 1, Q. 1); (21 p 142, 1. 6 ; (3) Niri^yasindhu III. f. 98, 1. 26. 

Remarks. — 1. The Sastri appears to have followed the Mayfikha, 
which places the sister immediately after tho paternal grandmother ; 
at the same time he must have understood the term * bhagint/ 
‘sister,’ to include the sister both of the full and of the half-blood. 
This interpretation is from a philological point of view admissible. 

(a) See Okhorah Soot v. Bheden Bariame, 10 C. W. R. 85 C. R. ; 11 
C. W. R. 82 C. R. 
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According to the MayQkha’s interpretation of the term Gotraja as hom 
in the same family as the deceased, (a) the step-mother could not inhe- 
rit before the half-sister; she being necessarily descended from a differ, 
ent stock, but that Nilakantha does not confine Gotraja to this sense 
is plain from his calling the grandmother the first of the gotrajas 
in the order of succession. Custom, however, seems to have given to 
natural birth in the family of the propositus precedence over the se- 
cond birth by marriage into the same family, though the latter also 
is a source of heritable right. See below, I. A, 4, Q. 9. In Kesserbai 
V. Valab Ravjl, {h) even a half-sister is preferred to a step-mother 
and a paternal uncle’s widow. 

The marginal note in Sreenarain Rai v. BJiya Jha, (c) to the 
effect that in Mithila a half-sister ranks as a sister, goes much 
beyond the Vyavastha in the text. All that the Sastri says is 
that if custom assigns the half-si.ster this rank it will not bo inad- 
missible according to the method of interpretation adopted by the 
Mithila law writers. In this he refers Infer alia to Vachaspati in the 
Vivada Chin tamaiii (Translation, p. 240), who construes the text of 
Brihaspati (Colcb. Dig Bk. V. T 85) so as to make matarah include 
step-mothers. See below, Rem. 2. As between step-motlicr and half- 
sister this mode of interpretation would give precedence to the former. 
The Vyav. Maydkha, Ch IV Sec. VIIL p. l(i, 20, refuses recognition 
to half-blood except in virtue of descent from a common ancestor ; and 
except in the case of a sister makes no provision for representation of 
a collateral line by a daughter. See supra, p. 130,131. The passages 
cited below, Sec. 15 B. II. (2), Q 1, are those at Stokes, H. L. B. 86, pi. 
10, and p. 89, pi. 19, which relate only to the succession of a daughter 
to her father and of a sister to her brother. Nilakantha assigns no 
place to the brother’s daughter or to the grandfather’s daughter 
(paternal aunt). Her sou is a Bandhu, infra. Sec. 15 B. I. (1). The 
6dstri at Sec. 14 1. B. b 2, Q. 3 infra, refers to the passages, Stokes, 
H. L. B. p 85, pi. 7, to Brihaspati, quoted ibid, p. 89 pi. 19, and ibid, 
p. 93 pi. 5. See supra, p 342, Q. 4. Those passages do not support 
a doctrine of female representation. If half-sisters arc brought in 
by analogy that can only be by a mode of interpretation which 
concurrently makes step -mothers, mothers, as in Vyav. Maydkha 
Chap. IV. Sec. 4, pi. 19. Still however the half-sister is a gotraja- 
sapinda according to Vyav. May. 1, Ch. lY. Sec. VIII. p. 19, as 
said by the 6astri. 

{a) See Introduction, p. 131 supra. 

(5) I. L. R. 4 Bom. 188. Herein may bo found a support for the 
doctrine propounded by Sir M. Westropp, C. J., in Tuljaram's case, 
tupra, p. 336. 

(c) 2 Calc. S. D. A. R. 28. 
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2. Regarding the right of the step-mother to inherit (a) as recog- 
nized in the case just discussed, Sir T. Strange, H, L. 144, states that 
“ step-mothers, where they exist, are excluded j ” against this opinion 
it may be remarked that B&lambhatta asserts that they inherit imme- 
diately after mothers, as in his opinion the term matA stands for 
janani, “ genitrix,^* and sApatnamAtA •* noverca.’* Most likely his 
opinion is based on a verse attributed to Manu, (J) which 
declares that all the father’s wives are mothers, as well as on Manu 
lx. 183 : — “ If among all the wives of the same husband, one bring 
forth a male child, Manu has declared them all, by means of that son# 
to be mothers of male issue but it is inadmissible, as the arguments 
brought forward by VijnAuesvara in the discussion on the claims of 
the mother do not apply to the step-mother, and this author conse- 
quently cannot have included step-mother by the term {c) 

Nevertheless it is not probable that either Vijiianesvara or Nilakantha 
intended to exclude step-mothers entirely from inheriting. The high 
reverence which, according to Manu, is to be paid to step-mothers, as 
well as the fact that step-sons inherit from their step-mothers, may 
furnish an d 'priori argument, that Hindd lawyers who admit women# 
though not authorised by special texts, to inherit, would not object 
to the step-mother’s claims, and in fact if the interpretations of the 
terms “ Sapinda” and “ Gotraja” given above in the Introduction 
to Bk. I. pp. 128, 131, hold good, then, according to the doctrines 
of both the Mitakshara and the Mayukha, step-mothers must be 
allowed to inherit. The Mayilkba adopts the MitAksharA doctrine of 
Sapinda relationship. S*‘c p. 120 above. 

(а) The grandmother takes before the step-mother, Macn. Cons. 
H. L. 64. In Bengal the latter seems excluded. See 1 Calc. S. D. 

A. R 37, (Bishenpirea Munee v. Ranee Soogiinda); 2 Macn. Prin. and 
Prec. 62; Lala Joti hall v. MussU Durani Koicer, Beng. L. R. 67, F. 

B. R , rules similarly under the MitAksharA. In Madras a male go- 
traja sapinda, grandson of the great-grandfather of the propositus, 
inherits before cither his half-sister or his step-mother, Kumaravehi v. 
Virana Qoundan, I. L. R. 5 Mad. 29. Reference is made to Kutti 
Ammal v. Rada Krisina Aijyana, 8 M. H. C. R. 88, to show that 
even a full-sister is postponed to a gotraja sapinda, which rank she 
has not, according to the Smriti ChandrikA, Chap. XI. Sec. 5. See 
above, p. 129 note (a), p. 130 note (c). In Madras, as in Bengal, a 
step-mother is postponed to a paternal grandmother, Muttamdl v. 
Vengalakshmi Ammdlt I. L. R. 5 Mad. 32. See above, p. 113. 

(б) Nirnayasindhu, III. PArvArdha, f. 6, p. 1, 1. 12. 

(c) See Mit. Chap. II. Secs. 3, 32, 51 ; and Colebrooke’s note to 1 
Calc, S. D. A. R. 37 {Bishenpirea Munee v. Ranee Soogunda), 
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According to the Mit&kshard a step-mother would be by her marriage 
a ‘‘Gotraja” relation of her atcp-son, and for the same reason also a “Sa- 
pinda” relation. Consequently she would take inheritance amongst 
the Gotraja-Sapinda relations. According to the opinion of the 
learned Sastri who assisted in the original compilation of this Digest* 
she ought to be placed, on account of her near relationship to the 
deceased, immediately after tlie paternal grandmother, up to whom 
only the succession is settled by special texts. 

According to the Maydkha the step-mother would not be Gotrnja, 
in the sense of bovn in the same family as the step-son, but certainly 
a Sap inda relation. The Vyavaliara Mayukba, Chap. IV. See. 4, p. 19, 
assigns to step-mothers and step-grandmothers an equal share with 
mothers and grandmothers on partition amongst their husbands* 
descendants. The passage of Vyasa, on which this rests, and a 
corresponding text of Bnhaspati, are discussed in Colobrookc's Digest, 
Bk. V. T 84, 85, Comm. The limitations proposed by Jimilta\ahana 
and E-aghunandana are there rejected, and the declaration of Brihas- 
pati thatjanffiii and mdtarah are entitled to equal shares is taken as 
showing that mdtarah means step-mothers. The DA-ya Krama 
Sangraha also (Chap VII pi. 7, 8) refers the rights of the step-mother, 
admitted by the Mithila School, to a similar interpretation. If 
Nilakantha can be supposed, in accepting its consequeiice, to haro 
adopted this construction of the texts, his doctrine would not differ 
materially from that of the MitaksharA, as above stated, (g) The 
alternative seems to be that in omitting step-mothers from the Gotra- 
jas, whose claims he discusses he intends to exclude them. Accord- 
ing to this view, they would rank only as Sapindas, and consequently 
inherit like other Sapindas, sprung from a different family after the 
Bandhus {see Section 15). The step-mother’s right of maintenance, it 
was said, is not that of a parent such as can be dealt with by an order 
under Section 10 of Act XX of 1861- (b) 


(a) In answer to Q. No. 1832 MSS, the Sastri at Ahmcdabad said 
that step-sons were bound to support their step-mother in virtue of 
Manu 8 text, commanding children to maintain aged parents. See 
also next section, Q. 2. A step-son succeeds to the Stridhana of his 
stepmother, Teencowree Chaiterjee v. Dinanatli Banrrjee et al, 3 Calc, 
W . R. 49. A step-mother’s heritable right is recognized in the answer 
to Q. 3 in Chap. IV. B, Sec. 6 II. b. The first and last of these cases 
being from Ahmedabad seem to show how the law is understood in 
GujarAth. 

(5) Lakehmibai v. Viskvamth Narayan, S. A. No. 352 of 1875 (Bom 
H. C. P. J. F. for 1876, p. 23). 
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In the Vyav. May. Chap. IV. Sec. 4, p. 19, it is said that the 
step-mother is entitled to a share on partition. This is the rule of 
the Benares School, though the Vlramitrodaya contends (Transl. p. 
79) that mother, being used as strictly correlative to ** sons,” the sons 
dividing, the step-mother cannot, under the text of Yajnavalkya, take 
a ‘ like* share, but is entitled only to a maintenance, and the Sdstris, at 
2 Macn. 63, say that * matS.’ (=mother) in the MitaksharS. &c. includes 
step-mother, whose right to a share the Viramitrodaya (Tr. p. 79) 
admits to bo recognized though erroneously by the Mit Chap. I. 
Sec. 7, para 1, on a partition by sons after their father’s death. But 
the position and the right of step-mothers to inherit at all are 
questioned by Macn. 2 H L. 64, note. 

L A. 3.— THE PATERNAL UNCLE. 

Q. 1. — A man died. His uncle is absent in a distant 
Native State. The aunt lias applied for a certificate of heir- 
ship. Should it be granted to her ? 

A. — The aunt has no right to be the heir of the deceased, 
because her husband is alive . — Toonay June SOth, 1855. 

Authorities — (1) Vyav. May. f. 134, 1. 4 {see Authority 3); (2) p. 
140, 1. 1 (see Chap II. Sec. 14 I A. 1, Q. 1) ; (3») Mit. Vyav. f. 55, 
p. 2, 1. 1 {sec Chap I. Sec. 2, Q. 4) ; (4’^) f. 58, p. 2, 1. 13 

“On failure of the paternal grandmother, the (Gotraja) kinsmen 
sprung from the same family with the deceased, and (Sapini^) con- 
nected by funeral oblations, namely, the paternal grandfather and the 
rest, inherit the estate For kinsmen sprung from a different family, 
but connected by funeral oblations, are indicated by the term cognate 
(Bandhd). Hex’c, on failure of the father’s descendants, the heirs are 
successively the paternal grandmother, the paternal grandfather, the 
uncles, and their sons. On failure of the paternal grandfather’s line, 
the paternal great-grandmother, the paternal great-grandfather, his 
sons and their issue inherit. In this manner must be understood the 
succession of kindred belonging to the same general family and con- 
nected by funeral oblations.” (a) (Colebrooke, Mit. p. 350 ; Stokes, H. 
L. B. 446-7). 


Q. 2. — The paternal uncle of a deceased person claims his 

(a) According to the Sanscrit text, the words “to the seventh 
degree” ought to be added. As to the translation, see Luttoobh<nf r 
Oaseibau L. R. 7 I. A. at p. 235; above, p. 2 {g). 

60 h 
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property. The deceased’s wife wishes to marry another 
husband, and has consequently no objection to the uncle’s 
application. The deceased^s father has left a wife 

who stands in the relation of a step-mother to the deceased. 
Who will be the heir ? 

A , — So much of the property of tho deceased as will 
suflBce for the maintenance of the mother should be given to 
her, and the rest to the applicant. 

Dliarwar, August 80th ^ 1846. 

Authority. — *Mit. Vyav. f. 58, p. 2, 1. 13 (see Chap. II. Sec. 14 
I. A. 2, Q 1). 

Remarks. — 1. Regarding the legalization of Pat marriages, see 
Chap. II. See. 6 B. 

2. Regarding the right of step-mothers to inherit, see Chap. II. 
Sec. 14 I. A. 2, Q. 1 ; above, p. 471. 

1. A, 4.— FATHER’S BROTHER’S SON. 

Q. 1. — Will a Brahman’s illegitimate son, or his cousin 
who has declared himself separate, be his heir ? 

A . — The cousin is tho legal heir. The illegitimate son 
will be entitled to whatever he may have received from his 
father, as a mark of his affection, or as a reward for service. 

Ahmednuggur, February 27thy 1847. 

Authorities.— (1) Mit. Yyav. f. 55, p. 2, 1. 1 {see Chap I. Sec. 2, 
Q. 4) ; (2) f. 55, p. 1, 1. 11 {see Chap. II. Sec. 3, Q 1) ; (3*) f. 5S, p. 2, 
1. 13 {see Chap. II Sec. 14 I. A. 3, Q. 1) ; (4) Yyav. May. p. 98, 1. 6 ; 
(5) p. 236, 1. 6 ; (6) Manu IX. 155. (a) 

Q- 2. — Who will be tho heir of a deceased Siidia ? his 
father’s brother's son or his sister’s son ? 

A. — The right of the sister’s son will be superior to that 
of the cousin. — Tanna, April 27thf 1850. 

Authorities.— (1) Yyav. May. p. 134, 1. 4 {see Auth. 4) ; (2) p. 140, 
1. 1; (3*) Mit. Yyav. f. 68, p. 2, 1. 13 {see Chap. II. Sec. 14 I. A. 3, 
Q. 1) ; (4*) f. 55, p. 2, 1. 1 {see Chap. I. Sec. 2, Q. 4). 

(a) As to the grant to the illegitimate son, see above, Introd. 
p. 263. 
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Bemaek. — The father’s brother’s son inherits, since he is a Gk)traja 
Sapinda, whilst the sister’s son is only a Sapinda. The S^stri has 
taken “ brothers and their sons,” in Vyav. May. Chap. IV. Sec. 8, pi. 
I, as including sisters and their sons.” See B^lambhatta cited in 
Introduction, p. 130. 


Q. 3. — There were four cousins who lived separate from 
each other. One of them died, leaving a widow, and another 
without issue or widow. The question is, who will be the 
heir of the latter ? whether the two cousins, or they and the 
widow ? If the widow is not to be counted an heir^ give 
reasons for her exclusion. 

A , — The two cousins must be considered the heirs of the 
deceased. The widow must be excluded, because she has 
no son. Had her husband been alive at the time of the 
death of the cousin, ho would have been counted an heir, 
and he having become an heir, in this way would have been 
able to transmit his right to his widow. 

Dliarwavy Ainil 10///, 185G. 

Authorities. — (1) Vyav. May p 131-, 1. 4 {see Anth. 4); (2) p. 130, 
1. 5 ; (3*) Mit. Vyav. f. 5S, p *2, 1. 13 Chap. IL Sec. 14 I. A. 3, 
Q. 1); (1*) f. hOy p 2, 1. 1 (.sw Chap, I. Sec. 2, Q. 4). 

Remark. — R egarding the reason of the widow’s exclusion, see In- 
troduction, p. 132. 

Q. 4. — A man died. There are sons of his maternal 
and paternal uncles. Which of these is the heir of the 
deceased ? 

A , — So long as there is a son of the paternal uncle, the 
son of the maternal uncle cannot be his heir. The son 
of his paternal uncle is his heir. — Broach, August 21s/, 1848. 

Authorities. — (1) Mit. Vyav, f. 55, p. 2, 1. 1 {see Chap. 1. Sec. 2, 
Q. 4) ; (2*) f. 68, p. 2, 1. 13 {sec Chap, II. Sec. 14 I. A. 3, Q. 1). 


Q. 5. — A deceased person has left a cousin, some daughters, 
their sons, and a son of a cousin twice removed* The 
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daughters and their sons state that they have no objec- 
tion to the cousin realizing the debt due to the deceased. 
Which of these relations will be the legal heir of the deceased? 

A . — If the daughters and their sons resign their claims to 
the property, the cousin and the son of another cousin twice 
removed will be the heirs. — Sholajjoor, January 25^/i, 1856. 

Authorities. — (1) Vyav. May. p. 134, 1. 4 {see Auth. 4); (2) p. 13S, 
1. 4 ; (3*) Mit. Vyav f. 58, p. 2, 1 13 {see Chap. II. Sec. 14 I. A. 3, 
Q. 1); (4*) f. 55, p. 2, 1. 1 {see Chap. 1. Sec. 2, Q. 4). 

Remark. — According to Authority 3, the cousin alone will be the 
heir, in case the daughter and her sons refuse the inheritance 


Q 6. — A man, who had already separated from his kins- 
man, died. There are two cousins who have separated from 
the deceased, the son of a separated cousin and the daughter 
of a sister. The question is, which of these is the heir ? 

A . — The order of heirs laid down in the Sastra does not 
mention the daughter of a sister. The nearest kinsmen 
therefore are the two cousins, and they are the heirs of the 
deceased. — Surat, November 24thf 1855. 

Authorities. — (1*) Mifc. Vyav. f. 55, p. 2, 1. 1 {srr Chap. I. Sec 2, 
Q. 4) ; (2*) f 58, p. 2, 1. 13 {see Chap II Sec. 14 I. A. 3, Q. 1) ; (3) 
Mann IX. 187 {see Auth. 4); (4*) Vyav. May. p. 110, 1. 1 {see Chap, 
n. Sec. 14 I. A 1, Q. 1) 

Q, 7. — A Gujar died. There arc his cousins and cousin^a 
sons. Which of these are his heirs ? 

A , — The rule for finding tho proper heir is to take the 
one that is the nearest among tho Gotraja and Sapinda 
relatives. According to this rule, the cousins appear to bo 
the nearest in degree (and heirs). 

Khandash, October 1855 . 

Authority. — ♦ Mit. Vyav. f. 68, p. 2, 1. 13 {see Clinp. II, Sec. 14 
1. A. 3, y. 1). 
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Q. 8. — A man of the Brahman caste died. The surviving 
relatives are, a daughter of a daughter, a cousin who has 
separated, and some second cousins. They have all applied 
for certificates of heirship, to enable them to succeed to the 
InAm property of the deceased. The question is, which of 
them should be recognized as heir ? 

A. — If the deceased has left no wife or son, the cousin 
who separated will become his heir. The second cousins 
and the grand-daughter are not the heirs. 

Tanna, December 1851. 

Autuorities. — (1) Mit. Vyav. f. 55, p. 2, 1. 1 (see Chap. I. Sec. 2, 
Q. 4) ; (2*) f. 58, p. 2, 1. 13 (see Chap. II. Sec. 14 I A. 3, Q. 1). 

Remark. — A second cousin excludes a third, (a) 

Q. 9. — A Desai died. The right of inheritance is claimed 
by the following persons : — 

(1) A sister’s son whom the deceased has by his will 
constituted his sole heir. 

(2) Two widowed sisters-in-law of the deceased. They 
have applied to have their right to heirship recognized, on 
the ground that the deceased was the uterine brother of 
their husbands, and that the deceased was not married. 

(3) Four cousins and three of his father’s cousins. 
They apply for a certificate of heirship in regard to the Desai 
Watan, &c. 

The question is, which of these is the heir of the deceased ? 

A. 1. — A man may give away his moveable and immoveable 
property when it was acquired by his own industry, and when 
he is not married. When a man possesses immoveable 
property acquired by his ancestors, he cannot make a gift of 
it. The son of the deceased Desai’s sister cannot therefore 
be heir to the whole of his property under the will made in 
his favour. 


(a) Mahabeer Fersad et al v Ramsuvun, 3 Agra S. D. A, R. 6 A. C. 
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2. — The two sisters-in-law are " Sagotra’^ (Gotraja) and 
Sapinda^^ relatives of the deceased. Their husbands, 

when they were alive, took their shares of the family pro- 
perty and separated. The sisters-in-law, however, cannot be 
said to be Sapinda^^ relations in the fullest sense of the 
word, and consequently they are not heirs. 

3. — Of the four cousins and three sons of tho father^s 
paternal uncles the three grand-uncles^ sons are ‘‘ Sapinda^' 
and Gotraja^^ relations, but they are very distantly related 
to the deceased. The cousins are Sapiiida^^ and Gotraja,^^ 
and very nearly related to the deceased. The cousins are 
therefore the legal heirs. — Alimcdahad^ Sejptemher 28tli, 1848. 

Authorities. — (1*) Vyav. May. p. 13n, 1.2: — 

“Narada states the duties of separated co-heirs : — When there are 
many persons, spruug from one man, who have their (religious) du- 
ties (dharma) apart and trail sjict ions (kriya) apart, and are separate 
in the materials of work (karmaguna), if they be not accordant in 
affairs, should they give or sell their own shares, they do all that 
as they please, for they are mastei’s of their own wealth.'* (Borra- 
daile, p. 98 ; Stokes, H. L. B. 82.) 

(2*) Mit. Vyav. f. 4G, p. 2, 1. 13 ff 

“ The following passage, ‘ Separated kinsmen, as those who are 
unseparated, are equal in respect of immoveables, for one has not 
power over (the whole) (a) to make a gift, sale or mortgage,' must be 
thus interpreted : ‘among unseparated kinsmen the consent of all is 
indispensably requisite, because no ono is full}'’ empowered to make 
an alienation, since the estate is in common ; but among separated 
kindred the consent of all tends to the facility of the transaction, by 
obviating any future doubt whether they be separate or united : it is 
not required, on account of any want of sufficient power in the single 
owner, and the transaction is consequently valid even without the 
consent of separated kinsmen.' " (Colcbrooke, Mit. p. 257 ; Stokes, 
H. L. B. 376). 

Remarks. — 1 According to the two passages quoted, the deceased 
would have been entitled to give away his immoveable property dur- 
ing his life-time. It would seem therefore that there is no reason 
to alter the dispositions made by him. See also IStr. H.L. 26, 
Note (a), Bk. II. Oh. 1. Sec. 2, Q. 8. (5) 

(a) Lit. “ over them" i.e. “ the immoveables.” 

(i) Muttaym ChetH v. Sivdgiri Zaminda/r^ I. L. R. 3 Mad. at p. 378. 
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2. Begarding the ^Astri’s decision, that the sister-in-law is not 
" Sapinda in the fullest sense of the word,” see Introduction, p. 130. 

Q. 10 s — There were two brothers who had no male issne. 
The elder of them adopted a son. The younger died, and his 
widow, having permission from her husband, adopted a son. 
She gave one-half of the property of her husband to her 
adopted son, and left the other half for charitable purposes. 
As her adopted son was young, she appointed an Agent to 
take care of the property. Subsequently she and her adopted 
son died. The adopted son of the elder brother has filed 
a suit for the recovery of the whole property. The Agent 
who represents the family from which the adopted son was 
selected, has raised objections. The question is, who should 
be considered entitled to the property ? 

A , — The portion set aside by the woman for charitable 
purposes could not have been claimed even by the deceased 
adopted son. It should therefore be applied to the intended 
purposes by the Agent, under the superintendence of tho 
adopted son of the elder brother. The portion allotted to tho 
deceased adopted son of tho widow should be given to tho 
adopted son of the elder brother. 
l^oona, January 23rcZ, 1857. 

Authorities.— (1*) Mit Yyav f. 58, p. 2, 1 13 (^ecChap, II. Sec. 14 
I. A. 3, Q. 1) ; (2) Vyav. May. p. 127, 1. 6 ; (3) p. 198, 1. 2 

Katyayana : — “ What a mau has promised in health or sickness for 
a religious purpose, must bo given, and if he die without giving it, 
his eon shall doubtless be compelled to deliver it.” (Borradaile, 
p. 169; Stokes, H. L. B. 136 ) 

Remark. — See above. Sec. 2, Q. 3 and 4 ; Coleb Dig. Bk. IL Chap. 
lY. Sec. 2, T. 45, 46 ; Bk. Y. T. Ill ; above, pp. 206, SOO. 

I. A. 5.— PATERNAL GRANDFATHER^S BROTHER'S 

SON. 

Q. 1. — A man died. There are a daughter of his uterine 
sister and a grand-unole^s son. Which of these is the heir 
of the deceased F 
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A . — The grand-uncle^s son being a SagoW^ (Gotraja) 
relation, the daughter of the sister cannot be his heir. 

Surat, April 3rd, 1847. 

AurnoRiTiES.— (1) Mifc. Vyav. f. 55, p. 2, 1. 1 {see Chap. L Sec. 2, 
Q. 4) ; (2*) f. 68, p. 2, 1. 13 {see Chap. II. Sec. 14 I. A. 3, Q. 1) ; (3) 
Vyav. May. p. 140, 1. 1 {see Auth. 4); (4*) Manu IX. 187 {see 
Chap. II. Sec. 14 I. B. b. 1, Q, I). 

Q. 2. — Two men died. There is a grand-uncle^s son and 
a son of their father^s sister. Which of these is the heir ? 

A . — The grand-unclc^s son is the heir. The son of their 
father^s sister cannot be the heir. — Broach, July 23rd, 1849. 

Authorities. — (1) Mit. Vyav. f. 55, p. 2, 1. 1 {see Chap. I. Sec. 2, 
Q. 4) ; (2*) f. 58, p. 2, 1. 13 {see Chap. II. Sec. 14 I. A. 3, Q. 


I. jg. — H eirs not mentioned in the Law Books. 
a.— MALES. 

1.— BROTHER’S GRANDSON. 

Q. 1, — A deceased man has left three sons of his first 
cousin. "Which of these is the heir ? 

A , — If any one of these cousin^s sons was united in inter- 
ests with the deceased, he will be the heir ; but if all are 
separate, all are equal heirs. — Dharwar, May 17th, 1853. 

Authorities. — (1) Vyav. May, p. 134, 1. 4 {see Auth. 2) ; (2*) Mit. 
Vyav. f. 55, p. 2, 1. 1 {see Chap. I. Sec. 2, Q. 4). 

Remark. — See Introd. p. 118. 


Q. 2. — Who will be the heir to a deceased man when there 
are his brother's grandson and daughter’s grandson ? 

A , — The brother's grandson is the heir, 

Ahmednuggur, December 13th, 1847. 
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Authorities.— (1) Vyav. May. p. 134, 1. 4 (see Anth. 2); (?♦) Mit. 
Vyav. f. 66, p. 2, 1. 1 (see Chap, I. Sec. 2, Q. 4). 

Remark. — See Introd. p. 133, 137, and Introductory Remarks to 
Sec. 16, Clause 4 ; Brojo Kishore MUter v. Badha Govind Dutt et al,(a) 


L B. a. 2.— PATERNAL UNCLE’S GRANDSON. 

Q. 1. — Can a man’s paternal uncle’s grandson be his heir 
after his death ? 

A , — The deceased has left a sister, and a son of a first 
cousin. Of these the latter is his heir. — J)/? amar, 1845. 

Authority. — *Mlt. Vyav f. 55, p. 2, 1 1 (see Chap. I Sec. 2, Q. 4). 

Remarks. — 1. See Introd. p. 128; and Introductory Remarks to 
Sec. 15, Clause 4. 

2. Great- s^randsons, through different sons of the same man, are 
Gotraja Sapinclas.(/>) 


I. R. 6.— FEMALES. 

1 .-DAUGHTER-IN -LAW. 

Q. 1. — The fiither of a widow’s deceased husband died. 
He had certain rights in land and other property. There is 
no male member of the family wdio has any claim to the 
property. Can the widowed daughter-in-law of the deceased 
claim the property ? 

A . — There being no better heir than the daughter-in-law, 
and she being the nearest relation of the deceased, she is 
the legal heir. — Surat, December Ibth, 1853. 

Authorities. — (1) Manu IX. 187: — 

“ To the nearest Sapinda, ynale or female, after him in the third de- 
gree, the inheritance next belongs ; then, on failure of Sapindas and 
of their issue, the Samanodaka or distant kinsman, shall be the heir ; 
or the spiritual preceptor, or the pupil or the fellow-student of the 
deceased.’’ 

(a) 3 B. L R. 436 A. C., 12 C. W. R. 339. 

(b) Brojo Kishore Mitfer v. Radha Gohind Dnit et al, supra, 

61 H 
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(2) Nirnayasindhu III. p. 95, 1. 17 : — 

It is stated in the Smriti Sangraha “The son, the son’s son, the 
son’s son’s son, and the daughter’s son, the wife {patni), the brother, 
the brother's son, the father, the mother, and the daughter-in-law, (/») 
the sister, the sister’s son, the Sapindas and Sodakas ; in default of 
the first-mentioned, the latter-mcutioned persons are said to present 
the funeral oblation.” 

Remaek. — 1. See Introd. p 132, and above, Bk. I. Ch. II. Sec. 8, Q. 2. 

2. The second passage seems to be intended as an explanation of 
the term “ Sapinda,” which lIic Sastri understood to mean “connected 
by giving funeral oblations.” 

3. A daughter precedes a daughter-in-law. (b) So docs a separated 
brother, being one of the enumerated heirs. (r) So docs a brother’s 
son, {(I) but the widow and daughter-in-law were preferred in a claim 
advanced by divided distant cousins, (r) Sec Chap. II. Sec. 7, Q 10 ; 
Chap. IV. B. Sec 6 II. f. A daughter-in-law was preferred in suc- 
cession to a widow as heir to a first cousin (i)aternal uncle's son) of 
the deceased husband. The Court said “ the fjuestion is which of 
these two is to be preferred as heir to Saras vati’s (deceased widow’s) 
husband.”(/) 


I. B. b. 2.— BROTHER’S WIFE. 

Q. 1. — In the case of a Brahman’s death, will his sister-in- 
law or sister’s son be his heir ? 

A . — The sister-in-law is the heir (g). 

Tanna, February 2Stlb, 1852. 

(a) This is cited in the Sraddha Maydkha, referred to in Mayukha 
Chap. TV. Sec. 8, p. 29. 

(5) Musst. Murachee Koouvy. Musst. Ootma Koour, Agra S. R for 
1864, p. 171 ; 2 Macn. H L 43. 

(c) VenhuppuY. Eolyawa, S. A. No. 60 of 1873, Bom. H. C. P J F 
for 1873, No. 101. 

(d) Wlttul Buglioonath v Euribayec, S. A. No. 41 of 1871, decided 

12th June 1871, 1871. 

(e) BaeeJethaY. Huribhal, S. A. No. 304 of 1871, Bom H C P J 
F. for 1872, No. 38. 

(/) Vithaldas Mdmckdds, v. JeshubtU, 1. L. R. 4 Bom. 219. 

ig) See Bk. I. Chap, II. Sec. 14 I. A. 1, Q. 4 to 6. 
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Authorities. — (1) Vyav. May. p. 140, 1 l^see Auth.2); (2*) Manu 
IX. 187 {8GC Chap. II. Sec. 14 I. B. b. 1, Q. 1) 

Eemark. — See Infcrod. p. 130, 132, and Chap. II. Sec. 11, Q. 6. 

Q. 2. — A man died. There are his sister-in-law and a 
male cousin, who have separated from the deceased. Which 
of these is the heir ? 

A. — The sister-in-law, though separate, is nearer, and the 
preferable heir. — Khaudesh, Sejjtcmher btli, 1847. 

Authorities. — (1) Vyav May p. 134, 1 4 (sre Auth 2); (2*) Mit, 
Vyav. f. 65, p. 2, 1. 1 (6<^e Cliap. I. See 2, Q 4). 

Eemarks — 1. Soe Introd p. 125 ss 

2 If til 0 male “ cousin^' is a brother's son, he inherits, according 
to Authority 2 (comp Sec. 12), before the sister-in-law. 

3. The Sastri puts the widow next to her husband erroneously in 
this particular case, on account of the express specification of bro** 
ther’s sous after brothers Sa Introd. pp. 128, 132. 

Q. 3. — Three brothers lived as an undivided family. The 
oldest of them died leaving a widow, afterwards the second 
and the youngest died successively. The widow of the 
eldest has applied for a certificate of heirship. A distant 
member of the family, four or five times removed from the 
deceased, has objected to the application. The question is, 
which of these relations is the heir ? 

A. — All the brothers died as members of an undivided 
family. Each surviving brother therefore became heir of 
the predeceased. The last surviving brother therefore was 
the heir of the two who died before him. The widow of the 
eldest brother, being the nearest heir to the deceased, is 
entitled to inherit the property. 

Surat, August \0th, 1853. 

Authorities.— (1) Mit. Vyav. f. 65, p 2, 1 1 {see Chap. I. Sec. 2, Q* 
4) ; (2) Manu IX. 187 {sec Chap. II. Sec. 14 I. B. h. 1, Q. 1). 

Remark.— /See Introd. p 125 ss. 
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I. B. h. 3.— PATERNAL UNOLFS WIDOW. 

Q. 1. — A dumb son of a deceased man lived, with his 
property, under the protection of his sister. He afterwards 
died, leaving his sister and a paternal nucleus widow. Which 
of these is his heir ? 

A . — The aunt, though she may have separated herself 
from the deceased, is his heir. If the aunt had no existence, 
the sister, according to the rule laid down in the Majflkha, 
would have boon the heir, and in her absence other relatives 
would have succeeded to the property. 

Itutnayh^rri/y Fchnianj 4M, 1852. 

Authorities.— (1) Vyav. May p 134, 1. 4 {scr Anth. 3); (2) Vyav. 
May p. 140, 1. 1 {srr Chap. II. Sec. 14 I A 1, Q. 1) ; (3*) Mit. Vyav. 
f. 55, p. 2, 1. 1 {see Chap. I Sec. 2, Q 4) 

Remarks. — 1. See Introd. pp. 117, 125, and Sec 14 I. A. 1. 

2. In the case of Upetidra Mohan Tagore et al v. Thanda Dasi ct ali{a) 
it is said that the uncle’s widow does not succeed, but this is not 
the law in Bombay. See below, h 1. 

Q. 2. — If there are a paternal uncle’s wife and a maternal 
uncle of a deceased person, which of them will be his heir ? 

A . — If the deceased has left no male issue, his heir will be 
the paternal uncle’s wife, and not the maternal uncle. 

Ahmednuggur, October lOth^ 1840. 

Authority.— Mit. Vyav. f. 55, p. 2, 1. 1 {sea Chap. T Sec. 2, Q. 4). 

Remark. — See Introd. p. 125, and Introductory Remarks to next 
Section. 

Q. 3. — A man died, and there are his father’s second 
cousin and paternal aunt. Which of these will be his heir ? 

A. — If the father’s second cousin had not separated from 
the deceased, he will be the heir ; but if he had, the aunt 
will be the heir. — Tanna, June 2bth, 1852. 


Ca) 3 B. L. R. 349 A. C. J. 
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Autuorities.— ( 1) Vyav. May. p. 136, 1. 4 ; (2) p. 144, 1. 8 ; (3) 
p 140, 1. 1 {see Aath. 5) ; (4*) Mife. Yyetv. f. 66, p. 2, 1. 1 (see Chap. 
I. Sec. 2, Q. 4); (6*) Manu IX. 187 {see Chap. II. Sec. 14 I. B. b. 1, 
Q. 1). 

Eemark. — See Introd. p. 125. 

I. B. b. 4.— PATEENAL UNCLE^S SOWS WIFE. 

Q. 1. — A man died. Is his coasin^s wife or her daughter- 
in-law his heir ? 

A , — The consin^s wife, and not the daughter-in-law, is the 
heir. — Ahinedmirujiir, May 4th ^ 1854. 

Atttuortties.— (1) Vyav. May p. 134, 1. 4 (see Anth. 2); (2*) Mit. 
Vyav. f. 5.5, p. 2, 1. 1 (see Chap. I. Sec. 2, Q. 4), 

Remarks. — 1. jSec Introd. p 125 

2. The widow of a first cousin of the deceased on the father^s side 
was held to have become by her marriage a Gotraja Sapinda of her 
husband’s cousin’s family, and to have a title to succeed to the estate 
of that cousin on bis decease, in priority to male collateral Gotraja 
Sapindas, who were seventh in descent from an ancestor common to 
them and to the deceased, who was sixth from that common ancestor, (a) 

At Allahabad, on the other hand it was held that according to the 
Mitakshara none but females expressly named can inherit, and that 
the widow of the paternal uncle of a deceased Hindu, not being so 
named, is not entitled to succeed to his estate in preference to the 
deceased’s father’s sister’s two sons (b) These, however, being but 
Bandhus, could not come m until the Gotrajas were exhausted, (c) 


I. B. b. 5. —THE WIDOW OF A GENTILE WITHIN 
THE FOURTH DEGREE. 

Q. 1. — A man died. A widow of his distant male cousin, 
four times removed from the deceased, is alive^ and the 
question is, whether she is his heir ? 

(а) Lallubhai v. Cassibai, I. L. R. 5 Bom. 110, S. C. L. R. 7 I. A. 

212 . 

(б) Qanri Sahai v. Bukko, I. L. R. 3 All. 

(c) See Mit. Chap. II. Sec. 1, para. 2, and Lalluhhai's case, sitpra. 
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A . — If there is no nearer relation of the deceased, the 
widow of a cousin four tim^s removed from the deceased 
may inherit from him. — Surat, September 1845. 

Authority. — Mit. Vyav. f. 55, p. 2, 1. 1 (see Chap. I. Sec. 2, Q. 4). 

Bsma^rks. — 1. See lutrod. p. 125. 

2. The widow of a joint cousin succeeds in preference to descend- 
ants of a long severed branch, (a) The Sastri said the widow’s right 
was equally good to joint and to separately acquired property of 
her husband’s cousin, but he seems to have grounded his opinion 
partly, if not wholly, on the widow’s having lived in community with 
the cousin. 

3. The widow of a collateral does not, it has been ruled, take an 
estate in the property of her husband’s Gotraja Sapinda which she 
can dispose of by will after her death, (h) 


II. SAMANODAKAS. 

(Gentiles within the Thirteenth Degree.) 

Q. 1. — Should a deceased person have no near relation, 
can a distant relative inherit his property ? and what may 
be the degree of distance ? 

A . — In the absence of a near relation, if it can be shown 
that the party claiming to be the heir and the deceased are 
descendants of the same ancestor, he will be the heir. 

Ahmednugyurj December 24:th, 1851. 

Authorities. — (1) Vyav, May. p. 134, 1. 4 {see Chap. I. Sec. 2, 
Q. 4 ) ; (2) p. 140, 1. 1 and 6 ; (3*) Mit. Vyav. f. 58, p 2, 1. 15 : — 

‘‘ If there be none such (Sapindas) the succession devolves on 
kindred connected by libations of water, and they must be understood 

(а) Musst. Bhuganee Daiee et al v. Goimljee, Agra S. R. for 1862, 
Part I. p. 306. 

(б) Bharmangavda v. Rudrapgavda, I. L R. 4 Bom. 181. See Introd. 
p. 335 ss. See Tupper’s Panj. Gust. Law, vol. II. p. 148, where a 
widow of a collateral ending the line, or one of a group of brothers 
ending it, takes the share that would have fallen to her husband had 
he been alive. 
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to reach seven degrees beyond the kindred connected by funeral 
oblations of food, or else as far as the limits of knowledge as to 
birth and name extend.” (Colebrooke, Mit. p. 351 ; Stokes, H. L, B, 
448.) 

Eemark. — See In trod. p. 132. 


Q. 2. — A Br5,hmah, who held the Joshi and the Kulakara- 
ni Watans, died. His surviving relations are distant eight 
or nine removes. Can they inherit the Inam ? 

A. — Yes, they can. — Poona, August 1851. 

Atjtkority.— Mit. Vyav. f. 55, p. 2, 1. 1 {see Chap. I. Sec. 2, 
Q. 4.) 

Remarks. — 1. See the preceding case, and Nurstng Narain et 
al V, Bhuitmi Lall et al ((x) ; Musst. Dig. Daye et al v. Bhuttun Lall 
ef al. {b) 

2. A great-grandson of the 5th in ascent from propositus succeeds 
before his father’s sister’s son. (c) 

3. In Tliolwemi n v. Mohauhil (d)it was held that a sister’s son does 
not inherit according to the Mitakshara. His position as a Bandhu 
had been abandoned, and the decision only excluded him from the 
nearer Sapindas. 

4. A male descendant in 5th degree from great-grandfather of 
propositus succeeds before sister’s son. (e) The possibility of the 
latter’s succession only is questioned. 


SECTION 15.— BANDHUS. i.e. COGNATES. (/) 

Introductory Remarks. 

1. Under the heading Bandhu, “cognate kindred,” the Mi- 

(a) C. W. R for 1864, p. 194. 

{b) 11 C. W. R. 500. 

(c) Thahoor Jeebnath Siugli y. The Court of Wards, L. R. 21. A. 163. 
•(d) 11 M. I. A. 386. 

(e) Kooer Goolahsingliet al y. Bao Kurum Sing, 10 Beng. L. R. 1 
P. C. S. C., 14 M. I. A. 176. 

(/) In Bengal, the Bandhus come next after 4he nearer Sapindas, 
i.e* before descendants from ascendants beyond the great«^randfather, 
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Chap. II. Sec. 6, clause 1, and the Maytikha, Chap. IV. 
Sec. 8, p. 22, enumerate nine persons only, namely 


The man’s r 1. 
own cog- < 2. 
nates. f 3. 
c 

His father’s \ ^ 
cognates. 


His mo-r7. 
ther’s cog- < 8. 
nates. (. 9. 


The father’s sister’s sons. 

The mother’s sister’s sons. 

The maternal uncle’s sons. 

The father’s paternal aunt’s sons. 
The father’s maternal aunt’s sons. 
The father's maternal uncle’s sons. 
The mother’s paternal aunt’s sons. 
The mother’s maternal aunt’s sons. 
The mother’s maternal uncle’s sous 
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The enumeration may perhaps be intended to mark merely the 
extreme terms of the Sapinda-rclationship, the connection on one side 
or both being established through a mother, and extending only to 
four steps between the persons regarded as Bandhus. It seems very 
likely that an extension was given to the terms seven and five as 
marking the gradation of Gotraja Sapindaship and Bandhuship cor- 
responding to that devised by the Canon lawyers on the basis of 
the Roman law. By this the degrees were counted only upwards 
from the more remote of two collateral descendants to the common 
stock which had previously been counted both up and down bo deter- 
mine the nearness of relationship. It would seem appropriate that 
when definite connexion with names for each grade must be traced 
on the father’s side from the same great-grandfather, it should on 
the mother’s side be traced from one point lower or from the same 
grandfather. This is confirmed by the early laws of the other Aryan 
nations. But in tho modern law there is no doubt but that the four 
steps may be conneed upwards on either side to coincidence of origin. 
See above, Introd. p. 242, 

2. From this enumeration, and the fact that the wordBandhu is 
frequently used to designate these nine relations exclusively, it might 
be inferred that the list was intended to be exhaustive, and to preclude 
the wider interpretation of Bandhu in the sense of “ relation,” or 
“ distant relation” in general Consequently the other relations, as 
the maternal uncle, maternal grand-uncle, &o , would be excluded 
from inheriting. 


Boopchiorn Mohapater v. Anundlal Khan, 2 C S. D A. R. 35; Deyanath 
Boy et al v. Muthoor Nath Ghoee, 6 C. S. D. A. R. 27. But according 
to Inderjeet Singh et al v. Musst. Her Koonwar et al. Calc. S. D. A. 
R. for 1857, p. 637, Gotraja Sapindas and SamAnodakas are preferred 
to Bandhus. 
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3. This inference, however, becomes very improbable if another 
passage of the Mit&kshar& is taken into account, where Yijh&nesvara 
apparently gives a different interpretation of the word Bandhu. (a) 
He says that the term ** gentiles, ” Gotrajas, includes the paternal 
grandmother, Sapindas (relations within the sixth degree), and 
Sam&nodakas (relations within the thirteenth degree).*’ Pursuing 
the same subject he adds (ibid, in cl. 3), “ on failure of the paternal 
grandmother, the kinsmen sprung from the same family as the 

deceased, and Sapindas (within the sixth degree) inherit the 

estate. For kinsmen within the sixth degree (Sapindas), and sprung 
from a different family, are indicated by the term Bandhu.’* So also 
the Vyavastha referred to, though doubted by, the Privy Council in 
Thahoorain Sahiba v. Mohun Lall. (b) Hence it would seem that 
Vijh&nes vara interpreted Y&jnavalkya’s term “ Bandhu ” as meaning 
“ relations within the sixth degree, who belong to a different family,” 
or at least that all such persons who come under the term “ Sapinda,” 
according to the definition given in the Ach&rak&nda (see Introd. 
p. 118), are included by the term Bandhu : consequently the 
maternal uncle, the paternal aunt, &c., would also be entitled to 
inherit as Bandhus. In the passage translated, Mit. Chap. II. Sec. 
12, p. 2, the word “ M&tribandhu” is explained as including the 
maternal uncles, and Goldstiicker (On the Deficiencies, &c ,) refers 
to VijMnesvara’s Commentary on Yajn. III. p. 24, for the same 
sense. 

4. For the correctness of this wider interpretation, a passage of 
the Viramitrodaya may be adduced, where Mitramisra likewise 
contends that other relations, ** the maternal uncle and the rest,” are 
comprised by the term Bandhu. (c) For, says he, if maternal uncle’s 
sons were allowed to inherit and their fathers not, this would be very 
improper, as nearer relations would be excluded to the advantage of 
more distant kindred, (d) A similar opinion was given by the 
^&stris also in Musst. TJmroot et al v. Ktdyandass et al, (e) They 
state that the Bhinnagotra Sapindas, or blood relations within seven 
degrees, not belonging to the deceased’s family, inherit. But this 
assertion is too wide and vague to be of use, because Yfijnavalkya 


(a) Coleb. Mit. Inh. Chap. II. Sec. 5, Cl. 1 1 Stokes, H. L. B. 446. 

(h) 11 M. I. A. 386. 

(c) The father’s maternal uncle inherits, Oridhari Lall Roy v. The 
Bengal Government, 12 M. I. A. 448. 

(d) Viramitrodaya, f. 209, p. 21, 1. 6, Tr. p. 200. See also Maonagh- 
ten’s Principles and Precedents, Ed. H. H. Wilson, p. 37, note. 

(e) 1 Borr. B. 323. 

62 H 
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L 53 (a) says tLat, in the mother’s line, the Sapinda relationship ceases 
with the fifth person. (5) Consequently a man’s Sapindas in his 
mother’s family cease with her great-grandfather in the direct 
ascending line, and with her grandfather’s fifth descendant in the 
collateral line, (e) This principle must also be borne in mind in the 
case of descendants from daughters of gotraja relations. Thus the 
deceased’s great-great-granddanghier’s son would be no longer a 
Sapinda. The view here taken has been adopted by the Privy Council 
in Gridhari Lall v. Tlie Government of Bengal, (d) In the answers 
to the questions of the following section, the ^dstris allow, besides 
the so-called nine Bandhus, the following Bhinnagotra Sapindas to 
inherit — 1, sister’s son ; 2, maternal uncle ; 3, brother’s daughters ; 4, 
sister’s daughters. They quote as authorities partly the passage of 
Y&jnavalkya authorising the Bandhus to inherit, partly the verse of 
Manu, which prescribes “ that the nearest Sapinda inherits,” and for 
the maternal uncle, the passage of the Yiramitrodaya above cited. 


(a) See Introduction, p. 137- 

(d) It is for this reason that the prohibition to marry a person of 
'the same kindred extending on the father’s side to the 7th, extends, 
on the mother’s side, only to the 5th degree, N&rada Pt. II. Chap XII. 
ipara. 7. So Vyav. May. (as to an adopted son) Chap. IV. Sec. 5, pi. 32. 
(c) Table of a man’s (A) Sapindas in his mother’s family : — 



(d) 1 B. L. B. 44, P. C. a C. ; 12 M. I. A. 448. 
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• The passage, cited in the Vyav. May. Chap. IV. Sec. 10, p. 30 
(Stokes, H. L. B. 106), is quoted in the B&ya Bh4ga,Chap. IV. Sec. 3, 
p. 31 (Stokes, H. L. B. 257), and in Coleb. Dig. Bk. V. T. 613, to 
show the order of succession to woman’s property. The nearness 
of the relationship is by JimOta V&hana made aground of succession 
through the benefits conferred by the oblations offered by a sister’s 
son, &c., and a passage of Vriddha S^t&tapa is quoted to prove the 
obligation to present these oblations. In translating this, Colebrooke 
has confined its import to offerings for the wives of the maternal 
uncle, sister’s son, &c., but Goldstucker, *‘On the Deficiences, &c.’^ 
p. 11, says that the duty is, according to the comment of the 
D&yanirnaya, reciprocal between the maternal uncle and his nephew, 
and that it is due by a son-in-law, a pupil, a friend, and a daughter’s 
son to their several correlatives. As the maternal uncle thus per- 
forms a Sr&ddha for his nephew, ho is on this theory entitled to 
succeed to his property, and before the cousin, more remotely bene- 
ficial to the manes of the ancestors of the propositus. 

6 Regarding the order in which the Bhinnagotra Sapindas suc- 
ceed to each other, it is difficult to speak with certainty. It would 
seem however that the “ nine Bandhus ” mentioned in the law books 
ought to be placed first, if effect is to be given to the principle of the 
Mayfikha, that “ incidental persons are placed last.” (a) Amongst 
the other Sapindas, ^ nearness to the deceased’ ought, as the Sastria 
also seem to indicate, to be the principle regulating the succession. (6) 

(fl) See Mayuka, p. lOfi, Borradaile ; Stokes, H. L. B. 88. So also 
the ^astris in MuseL Umroot et al v. Kulyandast et al, I Borr. 
Rep. p. 323. 

(6) A sister’s son was preferred to a maternal aunt’s son, Crunesh 
Chunder Roij v. NiJkomul Boy et al, 22 C. W. R. 264 C. R. The great- 
grandson, through his mother, of an ancestor, common to a great- 
giu-ndson by purely male descent, is not in Madras heir to the latter, 
K. Klssen Lala v. Javallah Prasad Lola, 3 M. H. C. B. 346. (See 
supra, page 481 ) A paternal uncle’s daughter’s son is an heir accord- 
ing to Bengal law. Guru Gohind Shaha Mandal et al v. Atiand Lai 
Ghose et al, 5 Beng. L, R. 15 F. B. S. C., 13 C. W. R. 49 F. B., which 
apparently supersedes Baj Gohind Bey v. Rajessurce Dossee, 4 C. W. R. 
IOC. R. The 6&stris at 1 Borr. 323 (Ifusst, Umroot et al v. Kulyan* 
dass et al) say that descendants through the daughter of propositns, 
to the 7th degree, are his asagotra sapindas. The grandson of a 
maternal grandfather’s brother is an heir by Bengal law, Brajakishor 
Hitter v. Radha Gohind Butt, 3 Beng. L. R. 435. A propositus being 
third in descent, a collateral, 5th in descent from the common 
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In the case of Mohandas v. Krishnabai, (a) it was held that this 
latter principle must prevail over the rule as to incidental persons 
even amongst the Bandhus, and that a mother’s sister’s son was 
excluded by maternal uncles of the propositus. Beference is made to 
Amrit Kumari Debi v. Lakhinarayan, (ft) as well as to Gridhari LaU 
Roy's case, (c) and it may probably be considered as now finally settled 
that the mention of the Bandhus in the rule is not exhaustive, and 
does not give precedence to any one enumerated over others nearer 
to the propositus in the same line of connexion. The following cases 
have been arranged on the same principle as those regarding the 
Gotrajas. 


SECTION 15.— BANDHUS OR COGNATES. 

A , — Mentioned in the Law Books. 

1.— PATHER^S SISTER^S SON. 

Q. 1. — A man died, and none of his relatives are alive 
except his father’s sister’s son, who performed his funeral 
rites and receives emoluments as priest from his clients. Is 
he the heir of the deceased, and is he responsible for his 
debts ? 

A, — If the deceased has no wife, his father’s sister’s son 
will be his heir, and he, having received the emoluments 
belonging to the deceased, is responsible for his debts. 

Surat ^ January SLf, 1846. 

Authority. — *Mit. Vyav. f. 59, p. 1, 1. 2 : — 

On failure of gentiles, the cognates are heirs. Cognates are of 
three kinds, related to the person himself, to his father, or to his 
mother, as is declared by the following text : — 


ancestor, inherits to him in preference to his paternal aunt’s son, 
T. Jihnath Sing v. The Court of Wards, 5 Beng. L R. 443. 

Two female links in the same line of descent are not recognized 
in any of these cases. It is doubtful whether the right transmitted 
through a female passes without being realized by actual succession 
more than one step further. See below, B. II. (3). 

(fl) I. L. E. 6 Bom. 697. 

(h) 2 Beng, L. R. 28. 

(c) 12 M. LA. 448. 
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“The sons of his own father’s sister, the sons of his own mother’s 
sister, and the sons of his own maternal uncle, must be considered 
as his own cognate kindred.” (Colebrooke, Mit. p. 352 ; Stokes, H. 
L. B. 448.) 

Remark.— T he Dayabh&ga, Chap. XI. S. 6, p. 9, says that the 
grandsons throagh daughters of ascendants inherit through a con- 
nexion with their mothers* gotra of birth by the oblations that they 
must offer to her father in each instance. They thus stand in a 
manner on a par with grandsons through sons. {See Smriti Chan- 
drik&. Chap. XI. S. 5, para. 15 ) 

A. 2.— MATERNAL UNCLE^S SON. 

Q. 1. — Can a deceased male^s mo therms brother's son be 
his heir ? 

A. — Yes . — Nuggur and Khandesh, 1845. 

Authority not quoted. Soe the preceding case. 

Q. 2. — A man died. There is a son of his maternal uncle. 
He claims to be the heir of the deceased, and he is not 
opposed by the near relations. Can he, under these circum- 
stances, be recognized as heir ? 

A . — If the maternal uncle’s son is not opposed by any 
near relation of the deceased, there is no objection to his 
claim on the ground of the Hindu law. 

Surat, January 2bth, 1855. 

Authority. — Vyav. May. p. 140, 1. 1 {see Chap. II. Sec. 14 I. A. 

1, Q. 1). 

J5. — ^Not Expressly Mentioned in the Law Books. 

I.— MALES. 

(1)— SISTER’S SON. 

Q. 1. — Can a man’s sister’s son be his heir ? 

A. — Yes. — Tanna, October bth, 1855. 

Authority. — Vyav. May. p. 140,1. 1 {see Chap. II. Sec. 14 I. A. 1, 

Q 1). 

Remarks.— 1. See Introductory Remark to Section 15| Clause 4, 
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2. According to the Miihila law and bo that of Madras, a sister’s son, 
it was once held, does not inherit as a Bandhu. (a) But a sister’s son 
is a Bandhu (b) and inherits in this character though not as a gotraja- 
sapinda-fc) The Nirpaya Sindhu, quoted above (Sec. 14 1. B. b, 1, Q. 
1), expressly names a sister’s son as heir, (d) and gives to the sister’s 
son a place amongst those who may present funeral oblations, and this 
is adopted in the Sr&ddha Maydkha referred to in the Vyavahara 
Mayilkha, Chap. lY, Sec. 8, pi. 29. 

3. Sister’s sons have no right so long as a sister survives, but take 
before sister’s daughters (e) 


(a) Thakoorain Sahiba y. MoJittn Lally 11 M.l. A. 386; Doe Bern, 
Kvdlammal v. Kuppu Pillal, 1 M. H. C. R. 85. 

(5) See Prof. H. H. Wilson’s works, vol. V. p. 14 ; Introductory 
Remarks to this Section; 2 Macn Priii. and Proc. 84; Omrit Koomari 
Babee v. Lucliee Narain Cliuckerbutty, 10 C. W. R 76 F. B. ; Amriia 
Kumari Debt v. Lakhmarayan Clmclcvrbutfyi 2 B. L. R. 29; iSrinivas 
Ayangdr v. Rengasainl Ayyaogar, I. L R. 2 Mad. 304, followed in 
Sadashiv v. Bmkar, Bom. H. G. P. J. F. 1882, p 17. 

(c) Amriia Kimari Bebi v. Lakhinarayan, 2 Beng. L. R. 28 F, B.; 
Chelikani Tiruyati v. B. S. Venkata Gopala Narasimlia, 6 M. H. C. R. 
278; Gridhari Ball Roy v. The Bengal Governmofit, 12 M. 1. A. 448. 

(d) Amnia Kumari Debi v. Lakhinarayan, 2 Bcng. L. R* 28 F. B. 

(e) Icharam v. Purmanandf 2 Borr. 515. In Madras it has been 
ruled that a sister is indeed in the line of heirs as being a bandhu, 
but that she is to be postponed to a sister’s son (/) The doctrine 
of sapinda relationship explained above, Introd. p 120 ss., and adopt- 
ed in Bengal as that of the MitAkshara, (g) is fully accepted by the 
learned judges ; but combined with that of a woman’s losing her 
Bagotraship by passing into another family. Nilakantha, as we have 
Been, says this is not decisive, as the right of a sister depends on an 
original consanguinity which cannot be lost. In Bombay, as the 
6&stri’s reference shows (though it is not pointed), the Mitakshar& 
is not thought to be opposed to the precedence of a sister over a sis- 
ter’s son, and the preference which in a collateral line of gotraja 
sapindas may be claimed by a son over his own mother or grand- 
mother rests on his connexion with the main stem through his 
father, whose place he may be supposed to take in preference to the 

(/) Lakshman Ammal v. Tiruvengada, I. l! R. 6 Mad. 241 ; KuUi 
Ammal v. Eadakristna Aiyan, 8 M. H. C. R. 88. 

(^r) Umard Bahadur r. Ud/vi Chand, 1. L. R. 6 Calc. 119. 
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4. In a VyavaBthft of the 6&stris of the Sadar Court, N.W.P., 
dated 28th December 1860, the sister’s son, it is said, inherits before 
the paternal aunt’s son, (a) and a sister’s son was preferred to a mater- 
nal aunt’s son. These cases are opposed to the general principle that 
the persons actually specified take before those only implied, unless 
the specification in this case be meant merely to indicate the extreme 
points of heritable connexion. See above, pp. — 134!, 492. 

5. In Laroo v. Sheo (i) the property came to a deceased intestate, 
apparently from his maternal uncle, and the Sadr Adalat decided 
that property inherited through the female (maternal) heir, must 
continue to descend in that line. 

6. A fifth descendant from the grandfather takes precedence of the 
sister’s son. (c) 

Q. 2. — A man died. His property is in the possession of 
his sister^s son. There is, however, a half-sister's son be- 
sides the sister's son. The question is, which of these is 
the heir ? 

A , — The sister's son is the heir. The half-sister's son is 
not the heir . — SuraU August htli, 1845. 

AuTHORirrEs. — (!♦) Mit. Yyav. f. 55, p. 2, 1. 1 {see Chap I. Sec. 2, Q. 
4) ; (2*) Yyav. May. p. 140, 1. 1 {see Chap. II. Sec. 14 I. A. 1, Q. 1). 

Eemabk . — See Sec. 14 I. A. 2, Q. 1. 


B. I. (2)— MATERNAL UNCLE. 

Q. 1. — Can a maternal uncle be the heir of his nephew ? 
A, — ^Tes. — Tanna, February 12^^, 1859. 


widow. In the case of a male deriving his right only through hia 
mother, this reason for preferring him to her or to one standing on 
an equality with her in relation to the propositus does not exist, 
the mother or her sister stands one degree nearer to the propositus 
in the same line as the son. See Mohandas v. Krishnabah 1. L. R. 5 
Bom. 597. 

(a) Qwnesh Chunder Roy v. Nil Komul Roy ei al, 22 G. W. R. 264. 

{b) 1 Borr. 80. 

(c) Koosr Ooolab Sing ei al v. Rao Kurm Sing, 10 Ben. L. E. 1. 
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Authoeity.— Viramitrodaya, f. 209, p. 2, 1. 6, Transl. p. 200 ; — 

“ In the law-book of Mann the word Saknlya (which is used in 
verse IX. 187) : On the failure of them (Sapindas) the Sakulyas are 
(heirs of a separated male), or the teacher, or also a pupil : includes 
Sagotras (gentiles within the sixth degree), Sam&nodakas (gentiles 
within the thirteenth degree), the maternal uncles, and the other (Sa- 
pindas belonging to a different family), and the three (classes of re- 
lations called) Bandhu, In the passage of Yogisvara (Y&jfiavalkya, 
see Chap. II. Sec. 2, Q. 2) also the word Bandhu indicates the ma- 
ternal uncle. Otherwise, if the maternal uncles were not included 
(by the word Bandhu), a great impropriety would take place, since 
their sons would be entitled to inherit, and they who are more nearly 
related (to the deceased) than the former, would not have the same 
right.’* 

Q, 2. — If a man applies for a certificate of heirship on 
the ground that the deceased was his foster-son, should this 
application be granted ? 

A . — In the case to which this question refers, it appears 
that the deceased was applicant's sister^s son. He should 
therefore call the deceased not his foster-son but his nephew, 
and as the maternal uncle of the deceased, he should be 
granted a certificate. — Dharwar, November 16th, 1846. 

Authority. — ♦Viramitrodaya, f. 209, p. 2, 1. 6. See the preceding 
case. 


B. II.— FEMALES. 

(1) -GRAND-DAUGHTER. 

Q. 1. — Has a grand-daughter the same right to the pro- 
perty of her grandfather as a grandson ? 

A. — No. — Tanna, September Ihth, 1851. 

Authority. — M it. Vyav. f. 60, p. 1, 1. 7. 

Remarks. — 1. In an undivided family the grand-daughter cannot 
inherit. 

2. In a divided family she might inherit on failure of nearer heirs 
as a Sapin^ relation belonging to a different family.” See Intro- 
ductory Ikmark to Section 15, Clause 5. 
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3. It has been ruled at Madras that a grand-daughter’s son is not 
entitled to inherit to a second cousin, great-grandson in a male line of 
the same ancestor, (a) but this is not so in Bombay. See the 
Introductory Remarks to this Section. 

B. II. (2)— BROTHER’S DAUGHTER. 

Q, 1. — A man, who was not married, died. There are 
two daughters of his brother. One of these daughters has a 
son. The son’s father is his guardian. Ho claims the 
possession of the deceased’s property. The daughters have 
no objection to the claim of the son’s father. The question 
is, whether the son of a daughter can be recognized as heir, 
while there are two daughters of the deceased ? and whether 
the father of the son has right to be his guardian ? 

A. — The brother’s two daughters are the nearest relations 
of the deceased. They are therefore legal heirs, and while 
they are alive, the son of one of them cannot be considered 
an heir. It is therefore unnecessary to discuss the question 
of the right of the father to be the guardian of his son. 

Ahmedahad, March 2oth, 1855. 

Autuouittes. — ( 1) Yyav. May. p. 140, 1 1 {see Chap. II. Sec. 14 
I. A.l, Q. 1); (2)p. 137, 1.4. 

Remaeks — 1. See Introductory Note to Section 15, Clause 4. 

2. In the case of Choorali Monee Bose ct al v Prosonno Coomar 
Miller, {h) it was held that a brother’s daughter’s son is not an 
heir, and so in Govindo Hureehar v. Woomesh Chnnder Roy. (c) But 
the Sastris in Uniroot v. Kulyandas {d) pronounce in favor of the 
niece’s sons and even grandsons. And a brother’s daughter’s son 
was recognized as an heir in Musst Doorga Bihee ei al v. Janaki 
Persliad. (r) The brother’s daughters were postponed to a first cousin 
once removed (first cousin’s son) in the male line, in Gangaram v. 
BalUa et ah (/) Comp. Q. 2, p. 498. 


(а) K. Kissmi Lola v. Javallah Prasad Lala, 3 M. H. C. R. 346. 

(б) 1 C. W. R. 43. 

(c) C. W. R. F. B. R. 176. 
id) 1 Borr. R. 314. 

(e) 10 Beng. L. R. 341. 

(/) S. A. No. 519 of 1873 (Bom. H. C. P. J. F. for 1876, p. 31). 

68b 
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B. 11. (3)— SISTER^S DAUGHTER. 

Q. 1 . — A man died. There were three daughters of his 
sister. Two are alive, and one died before the man^s death, 
leaving a son. The question is, which of these is the heir ? 

A. — The two surviving daughters of the sister are the 
heirs. The son of the third daughter, who died before the 
man^s death, has no right to inherit from the deceased. 

Ahmedahady June 1855. 

Authoiutibs. — (1) Vyav. May p. 134, 1. 4 {see Auth. 3) ; (2) 
p. 140, 1. 1 {see Chap II. Sec. 14 I. A. 1, Q. 1) ; (3*) Mit. Vyav. 
f. 55, p. 2, 1. 1 {see Chap. I. Sec. 2, Q. 4). 

Remark. Introductory Note to Section 15, Clause 4. 

Q. 2. — Can a Bh^chi,^^ or a daughter of a sister, of a man 
of the goldsmith caste, be his heir ? 

A, — Yes . — Ahmednuggttrj December 28^A, 1853. 

Authorities.— (1*) Mit. Vyav. f. 55, p. 2, L 1 {see Chap. I. Sec. 2, 
Q. 4) ; (2*) Vyav. May. p. 140, 1. 1 (see Chap. II. Sec 14 I. A. 1, Q. 1). 

Remarks. — 1. Grand-nephews through the mother of a deceased 
succeed to him, Musst. TJmroot et al v. Kulyandas et at {a) A sister’s 
daughter’s son is, it is said, an heir according to the MitaksharA ; and 
as such can question a gift by the deceased’s widow as invalid in law. 
Unaid Bahadur v. Udoichand. (5) This, however, seems questionable. 
** It is clear that a son of a daughter of a father’s brother is much 
further removed in the order of succession than the son of a father’s 
brother or a son of such a son.” (c) Thus the intervention of even 
one female link is a cause of postponement. Much more where the 
heritable right is traced through a daughter and then again through 
her daughter to a grandson or granddaughter. The sacrificial con- 
nexion which at least indicates heritable relation is lost in the case 
of a maternal grandmother’s family : only one female link is properly 
admitted between the claimant and the stem, but it is not certain, as 
the case cited shows, that the principle will be rigorously followed by 
the Courts. 


(a) 1 Borr. 314. 

(h) I. L. R. 6 Calc. 119. 

(c) Pr. Co. in Bcmi Anand Kumxmr v. The Court of Wards, I. L. B. 
6 Calc, at p. 772. 
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2. A maternal grand-niece inberiting property takes it with the 
same power of alienation as a daughter or sister, (a) 

3. The grandson of the maternal uncle of the naother of propositus 
is in the line of heirs, (b) 

4. A sister’s grandson succeeds to property inherited from her 
father by a woman in preference to her own daughter under the' 
Bengal Law. (c) The Pandit relied on Vishnu’s Dharmas&stra,. 
(Transl p. 68.) A nephew^s daughter is not an heir according 
Bengal Law. (d) 

CHAPTER III. 

HEIRS TO MALES WHO HAVE ENTERED A 
RELIGIOUS ORDER. 

SECTION 1.— HEIRS TO A TATI. 

Q. 1. — Can the relatives of a Sanny^i^' claim his pro- 
perty ? 

A, — No relative can claim any property acquired by a 
man during the time he was Sannyasi/' — Dharwar, 1846. 

Authority — * Mit. Vyav. f. 59, p 1, 1. 15 : — 

“ A virtuous pupil takes the property of a yati or ascetic The 
virtuous pupil, again, is one assiduous in the study of theology, in 
retaining the holy science, and in practising its ordinances.” (Cole- 
brooko, Mit p. 355 ; Stokes, H. L. B. 451.) 

Q. 2. — How should property be divided among three 
disciples of a deceased Guru? and if some of them are absent 
should their shares be held in deposit^ or made over to those 
that are present ? 

A. — The S Astras do not provide for division of a Guru’a 
property among his disciples. One of them should there- 


(fl) Tuljaram Morarj i v* Mathwradas Dayaram, I. L. R. 5 Bom. 662» 
(5) JEtatnasubbu Chetti v. Ponappa Chetti, I. L. R. 5 Mad. 69. 

(c) Sheo Sehai Si/ngh el al v. Miieet Omed Konwur, 6 Calc. S. D. 
A. R. 301. 

(d) Badha Pearee Doseee et air, Doorga Monee Boesia ei ah 5 Calc. 
W. R. 181 C. R. See LalMhai v. Manhiwcrrbai, I. L. B. 2 Bom. 435,. 
and above, p. 487 (/)• 
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fore take it and perform the funeral rites of the deceased, 
according to custom. — Ahmednuggur, September 26thy 1845. 
Authorities not quoted. See the preceding question. 


SECTION 2.— HEIRS TO A NAISHTHIKA 

brahmachabI. 

Q. 1. — Is an Acharya or Guru the heir of his disciple? 

A , — Yes. — Sliolapoor, October 27thy 1846. 

Authojrity. — * Mit. Vyav. f. 59, p. 1, 1. 14:-— 

It has been declared that sons, grandsons (or great-grandsons) 
take the heritage, or, on failure of them, the widow^ or other suc- 
cessors. The author (Yajilavalkya) now propounds an exception to 
both those laws. The lieirs of a hermit, of an ascetic, and of a pro- 
fessed student, are, in their order, the preceptor, the virtuous pupil, 
and the spiritual brother and associate in holiness. 

“ The heirs to the property of a hermit, of an ascetic, and of a stu- 
dent in theology, are in order, that is in the inverse, the preceptor, a 
virtuous pupil, and a spiritual brother belonging to the same 
hermitage. 

“ The student (Brahmacharin) must bo a professed or perpetual 
one (Naishthika), (a) for the mother and the rest of the natural 
heirs take the property of a temporary student (Upakurvana) ; (6) 
and the preceptor is declared to be heir to a professed student as an 
exception [to the claim of the mother and the rest].’* (Coleb. Mit. 
354; Stokes, H. L. B 450-1.) 

Remark. — Only if the deceased was a Naishthika Brahmachiirt, 
1 . e. a student, who had renounced the world and professed his 
intention to live all his life with his preceptor. 


^ Qe 2. — Can a preceptor (Guru) bo the heir of his disciple 
(Sishya) ? 


(а) See Sroriti ChandrikA, Chap. XI. S. 7. Naishthika is derived 
from niehthdf " fixed resolve,” and means literally a person who 
has taken the fixed resolution (to stay with his preceptor until 
death). 

(б) Upakurv&na means literally a person who pays or gives a 
present (to the preceptor at the end of his studentship). 
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A , — As the parents of the disciple had devoted him to the 
service of the Guru, and as he was not married, the Guru 
is his heir. — Sholapoor, July 15th, 1846. 

Authority not quoted. See the preceding Question. 


CHAPTER IV. 

HEIRS TO A FEMALE. 

A . — Heirs to an Unmarried Female, (a) 

SECTION 1.— BROTHER. 

Q. 1. — Can a brother inherit his sister^s property ? 

A. — Yes. — Dharwar, 1846. 

Authority.— *Mit. Vyav. f 62 , p. 1, 1. 7 : — 

“But her uterine brothers shall have the ornaments for the head 
and other gifts, which may have been presented to the maiden by 
the maternal grandfather (or the paternal uncle) or other relations, 
as well as property which may have been regularly inherited by her 
For Baudhayana says * The wealth of a deceased damsel let uterine 
brothers themselves take On failure of them it shall belong to 
the mother; or if she be dead, to the father.’” (Coleb. Mit. 373; 
Stokes, H L, B. 465 ) 

Remarks — 1. The text of Vijilancsvara quoted refers in the first 
instance to a maiden who died after her betrothal, but before her 
marriage. As Baudhayana’s passage contains no such restriction, 
its rules seem to apj)ly also to a girl who died before her betrothal. 
So Nurada quoted in the DAya Krama Sangraha, Chap. II. Sec. 1. 
(Stokes, H. L. B 487.) 

2. Regarding the case of a married sister, (tee Chap lY B. Sec. 
7, II. h 


A.— SECTION 2.— THE FATHER. 

Q. 1. — If a daughter has no relative except her father, will 
he be her heir ? 

(d) The uncles and cousins of an unmarried damsel, daughter of 
their deceased coparcener, exclude her from inheritance, but are 
bound to defray her marriage expenses out of the joint estate, 2 
Maon. H. L. 47. 
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A. — Yea.— Ahmednuggur, January 1846. 

Authority not quoted. 

Bemabks. — 1. See the preceding case. 

2. Regarding the father’s succession to the estate of a married 
daughter, see Chap. IV. B. Sec. 7. 

il.— SECTION 3.— THE SISTER. 

Q. 1. — Can a sister of a deceased Murall be her heir ? 

-4. — Yes.— Poo?ia, September 23rd, 1852. 

Authoeities. — (1) Vyav May. p. 140, 1. 1 {sec Chap. II. Sec. 14 I. 
A. 1, Q. 1; (2*) Manu IX. 187 {sec Chap. II. Sec. 14 I. B. h. 1, Q. 1). 

Remaee. — The above text of Manu, declaring the “ nearest Sapinda 
entitled to inherit,” applies in the first instance to the succession to 
a male’s estate. In the Mayukha, p. 169, 1. 5 (Stokes, H. L. B. 105), 
Nilakhantha uses it in regard to a female’s estate also. 


B . — Married. 

SECTION 1.— DAUGHTER. 

Q. 1 . — A woman of the Knnabl caste died. Her daughter, 
who was abandoned by her husband, lived with her mother 
for about six years. Can this daughter be the heir of the 
deceased mother ? 

A . — As there are no other and better heirs, the daughter 
will be the heir of the deceased. If the daughter, however, 
is a notoriously bad character, the Sirkar should pay the ex- 
penses of the funeral rites, assign a maintenance to the 
daughter, and hold the rest in deposit, pending a reform in 
her character. — Ahmednuggur, January 14th, 1847, 

AirrH 0 RiTiEs.—(l) Vyav. May. p. 142, 1. 2; (2) p. 137, 1. 5; (3, 
p. 156, 1. 6 ; (4) p. 159, 1. 6 ; (6) p 136, 1. 8 ; (6) p. 162, 1. 1 ; (7) Mit. 
Vyav. f. 45, p. 1, 1. 5 ; (8) f. 58, p. 1, 1. 7 ; (9) f. 58, p. 2, 1. 16 ; (10) f . 57, 
p. 1, 1. 5 ; (!!♦) f. 60, p. 1, 1. 13 ; (12) f. 60, p. 2, 1. 2 ; (13) f. 60, p. 2, 
1. 1 ; (14*) f. 48, p. 1, 1. 13:— 

It has been declared, that sons may divide the effects after the 
death of their father and mother. The author states an exception in 
regard to the mother’s separate property * The daughters share 
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the residue of their mother’s property after payment of her debts.’ 
Let the daughters take their mother’s effects remaining oyer and 
above the debts ; that is, the residue after the discharge of the debts 
contracted by the mother. Hence the purport of the preceding part 
of the text is, that sons may divide their mother’s effects, which are 
equal to her debts or less than their amount. The meaning is this : 
a debt incurred by the mother must be discharged by her sons, not 
by her daughters ; but her daughters shall take her property remaining 
above her debts.” (Colebrooke, Mit. p. 266; Stokes, H. L. B, 383.) 

(15) Mit. Vyav. f. 61, p. 1, 1. 16 

In all forms of marriage, if the woman ‘ leave progeny,’ that is, 
if she have issue, her property devolves on her daughters.” Cole- 
brooke, Mit. p. 368 ; Stokes, H. L. B. 461.) 


Q, 2. — Who will be the heir of a deceased widow ? her 
daughter or her husband^s illegitimate son ? 

A . — A daughter only is entitled to inherit her mother^s 
Strldhana ; an illegitimate son of the deceased widow^s 
husband has no right to it. If the parties concerned be of 
the Sddra caste, a daughter and an illegitimate son will be 
entitled to equal shares of their father’s property. If the 
property is Strldhana, a daughter has a prior and superior 
right to it- The illegitimate son and the daughter should 
therefore take equal shares of the property of the deceased. 

Ahmednuggur, January Slsf, 1848. 

AuTnoRiTiEs.— (1) Vyav. May. p. 99, 1. 1; (2) p. 151, I. 2; (3) 
p. 155. 1. 7; (4) p 156, 1. 5 ; (5) p. 157, 1. 7 ; (6) p. 159, 1. 5; (7*) Mit. 
Vyav. f. 48, p. 1, 1. 13 {see Chap. IV. B. Sec. 1, Q. 1) ; (8) f. 55, p. 1, 
1. 11 (see Chap. II. Sec. 3, Q. 1). 

Remajlr. — T he ^astri in his last direction treats the property as that 
of the predeceased husband, and applies to it the construction of YAj- 
havalkya’s text supported by Devfinda Bhat^a in the Dattaka Chan- 
drik&. Sec. 5, pi. 31 (Stokes, H. L. B. 660). 


Q. 3. — woman died leaving a son by her first and a 
daughter by her second husband. She had taken no pro« 
perty belonging to her first husband- The deoeased^s pro- 
perty was left in possession of her daughter and 8on*in-law. 
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The question is, whether the daughter or the son should be 
considered the heir ? 

A . — If there is no proof that the property in question did 
not belong to her first husband, the daughter alone is the 
heir. — Kliandesh, March Ath, 1851. 

Authorities.— (1) Yyav. May. p. 134, 1. 4 ; (2*) Mit. Vyav. f. 48, 
p. 1, 1. 13 (see Chap. IV. B. Sec. 1, Q. 1). 

Bemark. — The y?ords “ did not belong ” are evidently a mistake 
for belonged."* 


Q, 4. — A woman died leaving a daughter and a son of a 
predeceased daughter. Which of these will be heir of the 
deceased ? 

A , — The grandson is a distant relation. The daughter 
should be considered the heir of the deceased. 

Khandeshf October 22nd, 1847. 

Authorities. — (1) Vyav. May. p. 134, 1. 4; (2*) Mit. Vyav. f. 48, 
p. 1, 1. 13 {see Chap. IV. B. Sec. 1, Q. 1). 


Q. 5. — A woman died. She possessed some waste land. 
She had had three daughters. The second is alive, the 
eldest died leaving a son. The youngest died without issue, 
but her husband is alive. The question is, how the land 
should be divided among the heirs ? 

A . — The land should be equally divided between the 
daughter's son and the surviving daughter. The husband 
of the deceased daughter has no right to any part of the 
property. — Surat, October 12th, 1857. 

Authorities.— (1) Mit. Vyav. f. 65, p. 2, 1. 1 ; (2*) f. 48, p. 1, 1. 13 
{see Chap. IV. B. Sec. 1, Q. 1) ; (3) Viramitrodaya, f. 206, p. 2, 1. 2. 

Ebmark.— The daughter’s son will inherit only in case his mother 
died after his grandmother. In this case he inherits his mother’s share 
of the grandmother’s property. If his mother died before his grand- 
mother, the surviving daughter of the latter takes the whole. 
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Q* 6. — A man had two sons. The younger of these died, 
leading a widow. The elder subsequently died, leaving a 
son. The last mentioned died, leaving a widow and a daugh- 
ter. The widow also died, and the question has arisen, 
whether the daughter of the deceased or the widow of the 
younger son who died first should be considered the eldest 
son^s heir ? 

A . — The widow of the last deceased man is his heir, and 
on her death the right of inheritance devolves on her daugh- 
ter. The widow of the younger son who died first cannot 
have any right to inherit the property of her husband^s elder 
brother's son. — Bombay, Sadr Adalat, July 30th, 1857. 

Autiiorttiss. — (1) Mifc. Vyar. f. 55, p. 2, 1. 1 {see Chap. I. Sec. 2, 
Q. 4); (2*) f. 48, p. 1, 1. 13 (see Chap. IV. B. Sec. 1, Q. 1). 


Q. 7. — A deceased woman of the Sonara caste has left a 
daughter and a grandson of her husband's cousin. The 
daughter incurred the expense of the funeral ceremonies of 
her mother. The grandson underwent the ceremony of shav- 
ing his head and actually performed the obsequies. He was 
separate, but used to keep up a friendly intercourse with the 
deceased as a relation. Which of the two will be her heir ? 

A, — The daughter must be recognized as the heir, her 
relationship being nearer than that of the grandson. 

Khandesh, May 31st, 1848. 

Atjthorttibs. — (1) Vyav. May. p. 134, 1. 4 ; (2*) Mit. Vyav. f. 48, 
p. 1, 1. 13 {see Chap. IV. B, Sec. 1, Q. 1). 


Q. 8. — A woman died. Her surviving relatives are a 
daughter who has no issue, and a separated member of the 
family of her husband. The question is, which of these is 
the heir ? 

A. — The rule is, that when a separated member of a &mily ' 
dies, his wife becomes his heir. In the absence of a wife, his 
64 H 
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daughter is the legal heir. If the daughter, however, is a 
widow, and without male issue, she cannot be the heir. The 
separated member of the family of her husband will be her 
heir. — Surat, Fehrua/ry lOth, 184(5. 

Authobity.— *M it. Vyav. f. 48, p. 1, 1. 13 {eee Chap. IV. B. Sec. 1. 

Q- 1). 

Remark. — ^The daughter alone is the heir. The Mit&ksharA and the 
MayUkha do not mention barrenness as an impediment to a daughter’s 
inheriting. The Surat ^astri seems here, as in some other instances, 
to have given Bengal law. {See Dayabhaga, Chap. XI. Sec. 2.) 

Q, 9. — A, a man, and B, his son, lived separate. When 
B died, his son C inherited his property. When C died, D, 
the widow of B, inherited her son^s property. D died leav- 
ing two married daughters. A, the father-in-law of D, is 
alive. The question is, who has the right of inheriting the 
property of D ? 

A. — As A, the father-in-law of D, was separate from B, 
'the husband of I), the daughters are the legal heirs, (a) 
Bombay^ Sadr Adalat, August 6th, 1849. 

AuTnoBiTiES. — (1) Mit. Vyav. £. 61, p. 1, 1. 16 {sec Chap. IV. B. See. 
1, Q. 1) ; (2) f. 45, p 1, 1. 5 ; (3) f. 55, p. 2, 1. 1 ; (4*) f. 48, p. 1, 1. 13 
{see Chap. IV. B Sec. 1, Q. 1). 

Q. 10. — It cannot be ascertained whether the husband and 
brother-in-law of a woman wore separate or united in inter- 
ests. It cannot also be ascertained whether, after the death 
of her husband, the woman was supported by her father-in- 
law or brother-in-law. Will the daughter or the brother- 
in-law of the woman, under these circumstances, inherit the 
property acquired by the woman ? 

A, — When two uterine brothers are separate, and one of 
them dies, his widow will become his heir, and after the 
widow^s death her daughter. The daughter alone can inherit 
the property acquired by the woman alluded to in the 


(a) This case illustrates pp. 328, 332, 336, 338. 
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question. The brother-in-law, whether separate or other- 
wise, can have no right to it. — Surat, January 25th, 1845. 

Authokities. — (1) Vyav. May. p. 137, 1. 5 ; (2) p. 157, 1. 3 (see 
Auth. 3) ; (3*)Mit. Vyav. f. 61, p. 1, 1. 16 (see Chap. IV. B. Sec. 1, Q. 1). 

Rem AUK. — A sum of money, on the death of her husband, was given 
to a widow by his undivided brother in lieu of maintenance. With 
this she bought land. It was held that the property was her own 
absolutely, and being disposable inter vivos at her pleasure, could be 
equally disposed of by her will, (a) See above, pp. 181, 219, 315, and 
also Book IE. Introduction, ‘ Partition between Brothers.’ 

Q. 11. — Can a daughter inherit all her mother^s property 
or only her Stridhana ? 

A . — If the mother should have no son, the daughter will 
be her sole heir ; but if the mother has a son, the daughter 
can inherit only her Stridhana.'^ The rest will pass into 
the hands of her sons. — Dharwar, 1845. 

Authority. — *Mit. Vyav. f 48, p. 1, 1. 13 (see Chap. IV. B. Sec. 1, 
Q. 1). 

Remark. — The Sastri seems to have intended to express the Ma- 
ydkha doctrine. (See Introduction to Book I. p. 146.) 

Q. 12. — A woman died. Her husband had a Vatan. She 
has two daughters, one of whom has some children and the 
other has none. There are distant relations of the husband. 
The question is, whether the husband^s relations or the 
daughter of the deceased woman has a right to inherit the 
Vatan ? 

Should a custom prevalent in a family or caste be respected, 
when it is inconsistent with the law of inheritance laid down 
in the Sastra ? 

A . — In the above case it appears that the wife inherited 
her husband^s property. On her death her daughter be- 
comes the heir. 

(a) Nellaikumara Cheity v. Marahathammal, I. L. R. 1 Mad. 166, 
referring to Doorga Days et al v. Poorun Daye et al, 5 C. W, R. 
141 0, R., and to Bajah Chandranaih Boy v. Ramjai Mazwndar, 
6 B. L. R. 303. 
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If a cnstom has uniformly and for a long time been respect- 
ed by a family or caste, and if the observance of it is not 
prejudicial to the rights of any individual, or contrary to re- 
ligion or morality, it may continue to be respected. 

Bombay, Sadr Addlat, May 17th, 1847. 

Authorities.— (1) Vyav. May. p. 134, 1. 4; (2) p. 137, 1. 4; (3) p. 7, 
1. 1 (see Chap. II. Sec. 13, Q. 9) ; (4) Mit. Ach&ra, f. 52, 1. 1, p. 13 (see 
Auth. 3) ; (5) Yiramitrodaya, f. 9, p. 2, 1. 6 (see Auth. 3) ; (6*) Mit. 
Vyav. f. 48, p. 1, 1. 13, and f. 62, p. 1, 1. 16 (see Chap. IV. B Sec. 1, Q 1). 

Bemark. — I t is obvious that the rights of the individual must 
themselves depend on the custom in so far as the custom is binding. 
See above, p. 155, Sec. 6. As to the conditions of a good custom, see 
Mathura Naikin v. Bsu Naikin. (a) 

Q. 13. — A man of the Vani caste died. His wife also died 
shortly after him, leaving a daughter-in-law who was a 
widow, and three daughters, two of whom were young and 
unmarried, and consequently under the protection of the 
daughter-in-law. The last mentioned has applied for a cer- 
tificate of heirship to the deceased, and the question is, whe- 
ther the two daughters have a right to any portion of the 
property of their mother, or whether the whole should be 
made over to the daughter-in-law alone ? 

A, — The daughter-in-law is the heir to all the property left 
by her mother-in-law. If the mother-in-law should have 
.any property which can be called her ^^Stridhana,^^ the 
daughters would be entitled to it. Those daughters who 
are unmarried will have a superior claim to it. Out of this 
property these daughters must be maintained and married, 
and the remainder, if any, should be equally divided among 
the married and the unmarried. 

Ahmednuggur, October 2l8t, 1851. 

Authorities.— (1*) Mit. Vyay. f. 55, p. 2, 1. 1 (see Chap. I. Sec. 2, 
Q. 4); (2) Vyav. May. p. 134, 1. 4 (see Auth. 1) ; (3) p. 137, 1. 6 ; (4) 
p. 151, 1. 1; (6) p. 169, 1. 5 ; (6) p. 156, 1. 6 ; (7) Vyav, May. p. 167, 1. 3 


(a) I. L. R. 4 Bom. 645, 571. 
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“These distinctions are declared by Gautama: — ‘A woman’s pro- 
perty goes to her daughters, unmarried or unprovided.’ ** (Borradaile, 
p. 125 ; Stokes, H. L. B. 103). 

Remarks.— 1 . The Sdstri’s answer is right only if the son died after 
his father, since in this case only his widow (the daughter-in-law of 
the question) would inherit his property. 

2. If the son died before his father, his rights revert to the 
latter, (a) After the father’s death, his widow inherits the property, 
and from her, her daughters. See above, pp. 146, 150, 324. 

Q. 14. — A Lingayat woman died. Her step-son has lived 
separate from her for the last 20 years, and her daughter is 
a married woman. Which of these will be her heir ? 

A. — The daughter will inherit her mother^s Stridhana, and 
the son will inherit such property of his father as may have 
remained in the possession of the deceased. 

Dharivary Aityust 6fh, 1851. 

Authorities. — (I) Vyav. May. p. 83, 1. 7 ; (2) p. 158, 1. 4; (3*) Mit. 
Vyav. f. 43, p. 1, 1. 13 (.sre Chap. IV. B. Sec. 1, Q. 1). 

Remark. — The Sastri, as in answer to Q. 11, intends to give the 
Mayilkha doctrine. {S^e Borradaile, 12G ; Stokes, H. L. B. 104.) 

5.— SECTION 2.— GRAND-DAUGHTER. 

Q. 1. — There are two relatives of a deceased woman. The 
one is her daughter's daughter, and the other her husband’s 
brother's daughter. Which of these should succeed to the 
deceased^s property ? 

A. — The daughter's daughter is the heir to the property. 

Dharwar, December 24/ A, 1847. 

Authorities. — (1) Viramitrodaya, f. 217, p. 1, 1. 15 ; (2) Mit. Vyav. 
f. 61, p. 2, 1. 5:— 

“On failure of daughters, her grand-daughters in the female line 
take the succession under this text ; ‘ if she leave progeny, it goes to 
her (daughter’s) daughters.’ ” (Colebrooke, Mit. p. 369 ; Stokes, H. 
L. B. 462.) 

(a) See Uddram SUdram v. Rdnu Pdndujee et al, 11 Bom. H. C. 
R. 76. 
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B.— SECTION 8.— DAUGHTEE’S SON. 

Q. 1. — woman who held a Kulakarani Vatan died. 
There are her relations of ten days, (a) and a son of her 
daughter. Which of these should succeed to the Vatan ? 

/ 

A . — ^There is an order of heirs laid down in the Sastras 
in the case of persons who, having separated themselves 
from, and not having reunited with, the other members of a 
family, have died without male issue. The order commences 
with wife, who is followed by other relatives having a right 
to succeed one after another. The Sastra also declares that 
all the heirs of a man living and about to come into life 
expect to inherit his Vatan, and that no man should there- 
fore alienate it to his family^s prejudice. From these, it 
appears that the daughter's son should inherit all the pro- 
perty of the deceased, except the Vatan, which should bo 
given to the (nearest) relations of the same Gotra as the 
deceased. — Khandesh, October hth, 1853. 

Authorities. — (1) Vyav. May. p. 134, 1. 4 {see Auth. 3.) ; (2) p. 196, 

I. 3 ; (3) Mit. Vyav f. 55, p. 2, 1. 1 {see Chap. 1, Sec. 2, Q. 4) ; (4*) Mit. 
Vyav. f. 61, p. 2, 1. 7:— 

“ On failure of daughter’s daughters, the daughter’s sons are entitled 
to the succession. Thus Narada says : ‘Let daughters divide their 
mother’s wealth ; or on failure of daughters, their male issue.’ For 
the pronoun refers to the contiguous term ‘daughters.’” (Cole- 
brooke, Mit. p. 370 ; Stokes, H. L. B. 462.) 

Remark. — ^The decision as to the Vatan is based on the supposition 
that the Vatan is not Stridhana, or separate property subject to the 
ordinary rules of descent. But see Chap. I. Sec. 2, Q. 5, and Chap. 

II. Sec. 8, Q. 1. 


(a) Ten days here show the duration of the mourning and the 
impurity supposed to result from the death of a relation. The more 
remote the relationship, the less is the duration. Hence relations 
are called in Marathi according to their various degrees, as of ten 
days, three days, one day, or of ablution (Sapindas). 
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B.— SECTION 4.— SONS. 

Q, 1. — A woman died. Her husband and son have sur- 
vived her. Which of these is her heir? And who has a 
right to inherit her Palu ? 

Supposing the husband has a right to inherit her Palu^ 
will his right be destroyed, because the Palu has been applied 
towards the purchase of some property, and because the deed 
of purchase sets forth that the property purchased was in- 
tended for the benefit of the woman’s children ? 

A . — It is not mentioned in the question whether the 
woman had obtained her Palu from her husband or from her 
father, or whether it was earned by her by following any 
particular trade. It is not also stated whether the deceased 
woman has any daughter. 

The son of a deceased woman has a right to inherit all 
the property of his mother. When a woman has children, 
her husband has no right to her property. In the absence 
of a daughter, a son has a right to inherit her Palu. Though 
the Palu has been applied towards purchasing some property, 
the husband can have no claim on it. 

Surat, June 14 ^//, 1848 . 

Authorities. — (1) Mit. Vyav. f. 48, p. 1, 1. 14 (»ee Chap. II. Sec. 14 
I. A. 1, Q. 3) ; (2) Vyav. May. p. 156, 1. 1 ; (3*) Mit. Vyav. f. 61, p 2, 
1. 9;— 

“ If there be no grandsons in the female line, sons take the pro- 
perty ; for it has already been declared the (male) issue succeeds in 
their default.” (Colebrooko, Mit. p. 370; Stokes, H. L. B. 462.) 

Q. 2. — A woman received a house from her father. She 
had two sons. One of them died, leaving a widow. The 
mother died after the death of her son. The question is, 
whether the surviving son or the daughter-in-law should 
inherit the house given to the woman by her father f 

A . — The son, and not the daughter-in-law, has the right 
to inherit the property of his maternal grandfather* 

Surdt Adalafj June 7ili, 1827. 
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Authobities. — (1) Mit. Vyav. f. 65, p. 2, 1. 1 ; (2) f. 61, p. 2, 1. 9 
(see Chap. IV. B. Sec. 4, Q. 1). 

Bemabk. — T he son inherits the property as heir of his mother, not 
as heir of his maternal grandfather. 

Q. 3. — A woman of the Sddra caste died. One of her 
sons is in jail undergoing the sentence of imprisonment for 
life. The other died, leaving a son. The question is, whether 
the grandson or the son is the heir to the woman^s property ? 

A. — The grandson, as well as the son, has a right to in- 
herit the property. — Poona, May IZth, 1851, 

Authobities. — ( 1) [Vyav. May. p. 90, 1. 2] ; (2*) Mit. Vyav. f. 61, 
p. 2, 1. 9 (see Chap. IV. B. See. 4. Q 1). 

Bemabk — If the grandson’s father died before his mother, the 
grandson cannot inherit, as grandsons inherit their mother’s Stri- 
dhana on fe/ilure of sons only. 

Q. 4. — A man died, and his property was taken possession 
of by his mother. After the death of the mother, her 
daughter came into possession of the property. On the 
death of the daughter, her son assumed the possession. Ho 
is now sued by a separated cousin of the original proprietor 
for the recovery of the property, and the question is, whether 
it should be made over to him ? 

A. — The several successions described in the question 
appear to be legal, and the possession of the grandson can- 
not be disturbed. — Rutnagherry, Septemher 3rd, 1855. 

Authorities. — (1) Vyav. May. p. 134, 1. 4; (2) [p. 151, 1. 2]; (3) 
p. 157, 1. 3 ; (4) Mit. Vyav. f. 5% p. 2, 1. 1 (see Chap. I. Sec. 2, Q. 4) ; 
(5) f. 61, p. 1, 1. 16 (see Chap. IV. B. Sec. 1, Q. 1) ; (6*) f. 61, p. 2, 1. 9 
(see Chap. IV. B. Sec. 4, Q. 1). 

Q, S. — A married a woman, B, who had been previously 
married, and who brought to his house the son 0, whom she 
had borne to her first husband. A died without having either 
a son or a daughter bom of bis marriage with On his 
death, his wife B inherited his property. After death, 
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will the property of A pass to his blood relations, or to C, 
the son of B by her first husband ? 

A, — If A died without issue, his widow B was his heir, 
and any property, which she inherited from A, became 
her Stridhana. As she had neither a son nor a daughter 
by Ay and had a son by her former husband, this’ son will 
be her heir, and on her death will succeed to the property 
of which she may die possessed, in preference to any 
relatives of her husband A, — Broach, SejHernher llih, 1851. 

AvTnoiUTiES. -d) [Mifc. Vyav. f. 60, p. 2,1. 16] ; (2*) f. 61, p. 2, 1. 9 
{see Chap. IV. B yoc. 4, Q. 1). 

Remauk . — See above pp 149, 324 , 331 ; but al.«o pp 334, ss A 
sfccp-soii ha.s, as .such, no right ot* succession to his step-father’s 
])ropcrty (a) lie can claim only maintenance. 

Q. (). — A woman of the ManUha caste adopted a son. 
The witnesses have proved the fact. Can the adopted son 
be legal heir to the property of the deceased ? 

A, — It having been proved that the adoption was solemniz- 
ed with due ceremonies, the adopted son is the proper 
heir. — Ratnayhernj, September 26tli, 1845. 

Authority not emoted. 

Remark. — There is no special authority to show that the adopted 
son inherits his adoptive mother’s Stridhana. It follows from his 
occupying in all respects the position of a sou where there is not one 
by birth. 

5.— SECTION 5.— HUSBAND. 

Q. 1 . — A woman died. Her husband lived with his father 
as a member of an undivided family. His age was about 
1 9 years. Is ho or his father entitled to receive the Palu^^ 
of the deceased w^omau ? 

A , — If the deceased has left no children, her husband has 
the right to receive her Palu.’^ — Surat, March 28th, 1848. 

UO Comp. Tapper, Panj. Gust. L. Vol. II. p. 150. It is as heir to 
his mother’s estate that he is entitled. As to the qiitvitum of this 
estate see Brij Indar's case, L. R. 6 I. A at p. 14. 

65 11 



514 


HBIBS TO FEMALES (mAEBIED.) [bh.t, oh. itb, 

Authority.— (1) Mit. Vyav. f. 61, p. 1, 1. 12 ; — 

“ The property of a childless woman married in the form denomi- 
nated Brfirhma, or in any of the four (unblamed modes of marriage), 
goes to her husband ; but if she leave progeny, it will go to her 
(daughter’s) daughters ; and in othef forms of marriage (as the Asura, 
&c.) it goes to her father (and mother on failure of her own issue).” 

Of a woman dying without issue as before stated, and who had 
become a wife by any of the four modes of marriage denominated 
Br&hma, Daiva, Arsba, Prajdpatya, the (whole) property, as before 
described, belongs in the first place to her husband.” (Colebrookc, 
Mit. p. o68; Stokes, H, L. B. 460.) 

Remark. — According to Manu, whose view is adopted in the Vyav. 
May., the property of a woman married according to the Gandharva 
form of marriage, goes likewise to the husband. The reason is that 
Manu and others consider the Gandharva rite as lawful for the Kshat- 
riya. (a) As to the Bengal law of inheritance to Stridhana, see Ju* 
doonath Sircar v. BnsaiuU Coomar Roy {h), 

Q. 2. — A woman received certain property from her father 
at or after the time of her marriage. She is now dead. 
Who is entitled to this property, her husband or her rela- 
tions on the side of her father ? 

A , — The property which may have been granted to the 
woman by her father on the occasion of her marriage or 
afterwards, must be considered her Stridhana. After her 
death, her children are entitled to inherit it. If she has no 
children, her husband will be her heir. Her father has no 
right whatever to such property. 

Broach, February 12//t, 1852. 

Authority.— Mit. Vyav. f, 61, p. 1, 1. 12 [see Chap. IV. B. See. 5, 

Q. 1). 

Remark. — Similarly ruled in Judoonaih Sircar v. Buesunt Coomar 
Roy, (c) and Bistoo Pe^^sliad v. Radha Soondernath, ( J) 

(a) See May. Borr. p. 178 ; Stokes, H. L. B. 106. 

(h) 11 B. L. R. 286, 295, S. C. 19 C. W. B. 264, which over-rules 
the decision at 16 C. W. B. 105. 

(c) Supra» 

id) 16 C. W. E. 115. 
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Q. 3. — A woman received some property, consisting of 
a house and other things, from her father. She has neither 
a son nor a daughter. In case of her death, can her Pat^^ 
husband inherit her property ? 

A. — By the custom of the caste, the Pat^^ husband is 
the heir . — Sadr Adalat, April 2itd, 1852. 

AuTiioaiTiBS.— (1) Mifc. Vyav. f. 61, p. 1, 1. 12 {see Chap. IV. B. Sec. 
5. Q. 1) ; (2) f. Gl, p. 1, 1. 10 ; (3) Mit. Achara, f. 8, p. 1, 1. 8 ; (4) Vyav. 
May. p. 160, 1. 2 ; (5) Nirnayasindha, p. 203, 1. 26. 

Remark — As re-marriages of widows have been legalized by Act 
XV. 185G, the decision seem.s in accordance with the present law. 

Q. 4. — A woman, leaving her husband, lived with a man, 
from whom she obtained some ornaments. On her death the 
authorities seized her property, and treated it as heirless. A 
creditor, who holds a decree against her husband, attached 
the ornaments. The question has therefore arisen, whether 
the ornaments should l)e held liable for her husband^s debts, 
or restored to the man who originally presented them to her, 
or considered as heirless properly ? 

A , — As the ornaments are not the property of the woman's 
husband, his creditor cannot attach them. If the woman 
lived and died as a faithful concubine of the man who pre- 
sented her with the ornaments, he will inherit her property. 
If the woman died as a public prostitute, the Sirkar may 
spend a suitable sum for her funeral rites, and take the rest 
as heirlcss property. — Ahmcdnii(j<jiir, ^^ovember let, 1848. 

AuTiiORiTiK.s. — (1) Vyav. May. p. 236, 1. 4 ; ( 2^ p. 199, 1. 4 ; (3) p. 200, 
1. 3 and 7 ; (4) p. 202, 1. 17 ; (5) p. 24, 1. I ; (6) Mit. Acb&ra, f. 16, p. 1, 
1. 13 ; (7) Mit. Vyav. f, 68, p. 2, 1. 16 ; (8) f. 60. p. 2, 1. 12 ; (9) f. 57, 
p. 1, 1. 5 ; (10) f 61, p. 1, 1. 12 {see Chap. IV. B. Sec. 5, Q. 1). 

Bemaek. — If the ornaments wore the property of the deceased, and 
her husband had not been divorced from her, he will be her heir, and 
consequently his creditors may attach them. 

Q* 5. — A Kunabi kept a woman in his house. Her hns- 
band was then alive. The Kunab! gave her some ornaments. 
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a nose ring, &c. She died, and the question is, who is the 
heir to her ornaments ? 

A . — The Kunabl is the heir to the woman^s ornaments, 
even though they may have been given to her as a present 
or as a token of his affection ; for the heir of a slave is her 
master. If they were granted merely for lier use, his right 
to them cannot bo considered to have ceased. 

Ahmed iiiHjtjnr, Frhrnari/ ’17th , 1817. 

Authorities — (1) Vyav. May p. 152, 1. 8 ; (2) p. 153, 1. 8 ; (3) 

p. 202, 1. 7. 

Remarks — 1. According to the Hindu Law, the woman, who com- 
mits herself into the keeping of a man, becomes his slave (sre Vyav 
May. p. 171, Borradailo ; Stokes, TT. L. B 1.37, and above Chaj) IL See. 
3, Q 12), and gifts made to her revert at her death to her master. 
But as any title to i)roperty based on slavery is abolislied by Act V 
of 1813, tiie property of the woman will, if she was not di\ureed from 
her husband, fall to the latter. 

2. The acceptance of property eaimod hy a wife by prostitution 
would be sinful on the part of the husband But the sm may be ex- 
piated by penance, and cases, where this actually lias been done, are 
said to liave occurred only recently 


Q, G, — A woman of the Simpi (Tailor) casto, liaving lived 
the lifo of a prostitute, died during the absence of her hus- 
band. Her husband’s brother has applied fur the property 
of the deceased. Can ho get it ? 

A , — If the deceased woman had acquired her property by 
prostitution, and if she was out of the caste, her husband’s 
brother can have no right to it. If the property in her 
possession belongs io her absent husband, liis brother can- 
not claim it while he is alive. After his death, his brother 
can inherit it. — Poona, December 17th, 1859. 

Authority.— Mit. Yyav. f. 61, p. 1, 1. 12 (sec Chap. IV. B. Sec 5,Q. 1). 

Remark. — ^The property acquired by the woman belongs to her hus- 
band. See preceding cases. 
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B.— SECTION 6.— THE HUSBA.ND’S SAPINDAS. 

Intboductoey Kemaeks. 

1. The same discrepancy which prevails between the Mit&kshar& 
and the May^lkha in regard to the definition of Stndhana, or ‘ woman’s 
property,’ shows itself again in the rules on the succession to this 
kind of property, and the difficulties arising herefrom are considerably 
increased by the circumstance that the Viramitrodaya also departs 
from the line laid down by the Mitakshara. 

2. Yijiianesvara, who declares every kind of property acquired by 
a woman by any of the recognised modes of acquisition to be Stri- 
dhana, (a) gives the simple rule (^) that the property of a childless wife 
goes, if she was married according to the 'Brahma, Daiva, Arsha, or 
Vrajapatya rites, to her husband, and on failure of him, ‘ to his nearest 
Sapindas.’ If she was married according to the Asura, Gandharva, 
Kakshasa, or Paisacha rites, it goes to her mother, her father, and 
their nearest Sapindas successively. The latter part of this rule has 
no iminodiatc interest, as no case, in which the inheritance to a woman 
married according to the last four rites, was disputed, occurs amongst 
the (Questions which follow, (c) 

It will therefore only be necessary to consider the first part of 
the rule. According to the passage from the Acharak&nda of the 
Mitakshara, quoted in the Introduction pp. 120, 121, sitpra, 
it appears that the term ‘Sapinda’ includes, on tho father’s 
side, all blood relations within six degrees, together with the wives 
of the males, and on the mother’s side, those within four degrees. 
As regards tho expression tcif prafydsanudndiiif ‘ to his nearest,’ Mi- 
tramisra in tho 'Viramitrodaya, (d) and Kamal^kara in the Yivada- 
tandava both explain it to mean, “ tho Sapindas of the husband 
succeed according to the degree of their nearness to him.” 

(a) Colebrooke, Mit. Chap II Sec. 11, cl. 2 flf. {See above, In- 
trod. Sec. 11, pp. 2d5 ss.) 

{h) Ibid, cl. 11 and 25. 

(cl iS'cethecasc of VijiarangamY, Lnksliamarf, 8 Bom. H. C. B. 244 
0. 0. J : — “ The husband’s nearest kinsman is heir to a woman’s se- 
parate property ” (Coleb in 2 Str H. L. 412.) 

{d) Yiramitrodaya, f. 219, p. 1, 1. 3 “ On failure of him (the hus- 

band) the succession goes to the husband’s nearest (Sapindas). For, 
as it is by the husband that the nearness to the possessor is 
barred, the nearness to the husband must be made the principal 
consideration.” See Transl. p. 240. 
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Moreover, Kamal&karais of the opinion that the * nearness ’ is to be 
determined by the rule given in the MitAkshai4 (a) in regard to the 
succession to the property of a male who died without male descend- 
ants, and that, consequently, first, the wife, i.e. the rival wife of the 
deceased, succeeds ; next, the daughter, 'i.e. the deceased’s step- 
daughter ; thirdly, the deceased’s step-daughter’s son ; fourthly, the 
husband’s mother, and so on. 

This opinion seems to be based on the consideration that, as the 
Sapindas inherit only through the husband, they virtually succeed 
to property coming from him, and that consequently they must 
inherit in the order prescribed for the succession to a male’s estate. 
Against this it may indeed be urged, that the word ‘ pratyasanna,’ 
‘ nearest,’ if employed in regard to persons generally, has the sense 
of * nearest by relationship,’ and that the list of heirs to a man 
without male descendants is not made solely with regard to nearness 
by relationship, since, for instance, it j^laces the daughter’s son 
before the parents and brothers, though he is further removed than 
the former, and not nearer related than the latter. If the objection 
be admitted, we should take the word ‘ pratyasanna’ in its first sense, 
and assume that Vijuanesvara really intends ‘nearness by relation- 
ship’ to be the principle regulating the succession of the Sapindas. 

On this interpretation the heirs of childless widows in the first 
instance would bo those kinsmen related to the husband in the first 
degree, t.e. rival wives of deceased, their offspring, and the husband’s 
parents, all inheriting together; next the kinsmen related to the 
husband in the second degree, as the husband’s brothers, deceased’s 
step-children’s children, &c., and so on to the sixth degree inclusive. 
(Seo Bk. I. Chap. IV. B. bee. 6 II. c, Q 2 ) But the identity of the wife 
with her husband being accepted as a leading principle of the Mitak- 
sharfi., the rule seems on the whole most consonant to it, whereby 
precedence, in heritable relation to him, gives a like precedence, and 
order of succession in relation to his widow. Such appears to bo the 
rule too which custom has preferred in this part of India. 

3. In opposition to these doctrines, Nllakantha in the Mayfikha 
makes a two-fold division of the Stridhana of a childless woman (&) 
—I, into 'parihhdshiha ‘ Stridhana proper ’ as defined by the texts 
of Manu, KAtyAyana, and others, i.e. property presented at the time 
of marriage {yautaka), and subsequent presents of the relations 

(a) Colebrooke, Mit. Chap. II. Sec. 1, cl. 2 ; Stokes, H. L. B. 427, 

ih) See Borradaile, May. Chap. IV. Sec. 10, cl. 26 and 27; Stokes, 
H. L. B. 106. 
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{anvddheya), and of the husband {pritidatta) ; and II, into pdAihhd* 
shikdtiriktavihhdgakartanddilahdha, Stridhana other than Stridhana 
proper, acquired by division and the like, i.e, property acquired by 
division, inheritance, or any of the other recognised modes of acquisi- 
tion. For each kind he gives a different order of heirs ; I, * Stridhana 
proper ’ goes (a) if the woman was married according to the Br&hraa, 
Arsha, Pi4j3.patya, Daiva, or Gandharva rites, to the husband, and 
(b) if she was married according to the Asura, RAkshasa, or Paisacha 
rites, to her parents, (fl) The next heirs after the husband and the 
parents are in either case (b) 1, the widow’s sister’s son ; 2, the 
husband’s sister’s son; 3, the husband’s brother’s son ; 4, the widow’s 
brother’s son ; 5, the son-in-law ; 6, and the husband’s younger 
brother. After these ‘ the woman’s Sapindas in the husband’s ftimily 
according to the degree of their nearness to her through him,’ (c) 
inherit if she was married according to one of the five first mentioned 
rites. If she was married according to one of the last mentioned 
three rites, her father’s Sapindas succeed, (d) II, ‘ Property other 
than Stridhana proper,’ devolves, according to the rules which are 
given for the descent of a separated male’s property, on the sons, 
son’s sons, &c. (e) See Stokes, H. L. B. 105. 

4. As the Mit^kshaiA is the highest authority in this Presidency, 
the subjoined questions have been mainly arranged according to the 
principle laid down in that work. There occurs, however, one devia- 
tion from it. The Sapindas have been divided into Sagotra or Go- 

(а) See Borradaile, May. Chap. lY. Sec. 10, cl. 28,29 ; Stokes, H. L. 
B. 105-6. 

(б) Borradaile, ibid. cl. 30; Stokes, H. L. B. 106. See also Stokes, 
H. L. B. 499. The Srariti Chandrika, distinguishing between the 
constituents of Class I. and those of Class II. assigns the yautaka to 
the unmarried daughters alone in equal shares. The anvddheya and 
the pritidatta it assigns in equal shares to sons and daughters. The 
second class it assigns in equal shares to the unmarried daughters 
and the married ones, who are indigent. {See Sinriti Chandrika, 
Chap. IX. S. 3.) 

(c) Borradaile, ibid. cl. 28 ; Stokes, H. L. B. 105. 

{d) The Smpiti Chandrikd, 1. c. para. 30, quotes Kdtyayana, to the 
effect that gifts from kinsmen go only on failure of kinsmen to the 
husband. In case of an Asura marriage, the kinsmen who actually 
gave, Dev&nda Bhatta says, take back their property. The Sulka 
goes in every case to the uterine brothers, Mit. Chap. II. Sec. 11, p. 
14 ; Stokes, H. L. B. 461. 

(c) Borradaile, May. ibid. cl. 26 ; Stokes, H. L. B. 106. See above, 
Introd. p. 150. 
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trajas, i.c. those belonging to the same family as the husband, bearing 
the same name ; and Bhinnagotras, l.e. those belonging to a different 
family, and the former, as a body, have been placed before the latter* 
The opinion that the Sagotras inherit before the Bhinnagotras, seems 
to have been held by most of the Sastris also, who wrote the follow- 
Vyavasthas, and was shared by the Law Officer who assisted in 
the compilation of the Digest. It is based on the principle which 
prevails in the case of a male’s property, namely, that no property 
should be allowed to pass out of the family through inheritance, as 
long as a single member of the family survives. Though the Mitak- 
shara does not expressly state that this principle holds good in the 
case of Stridhana also, this may be inferred, not only from the general 
consideration that Hindd lawyers regard the family connected by 
name as a closely united whole, but especially also from the circum- 
stance, that according to the Mitaksliara the soilless husband’s property 
merges on his death in the Stridhana. In accordance with these prin- 
ciples, the questions referring to the rights of Sapindas in general 
have been placed first (Sec 6, I ); next come those referring to the 
rights of Gotraja- Sapindas (Sec. 6, II ); and lastly those referring to 
the Bhinnagotra-Sapindas (Sec. 6, III.). Both the Gotrajas and Bhin- 
nagotras have been arranged according to the degree of the nearness 
of their relationships. 

jB.— SECTION 6.— THE HUSBAND^S SAPINDAS. 

I. — Saiundas in General. 

Q. 1. — A widow died. A relation claims to be her heir. 
He is the sixth descendant, while the widow^s Imsband was 
the fifth descendant from one and the same ancestor. 
Should he be declared her heir ? 

A. — ^Yes. — Tanna, February \&th, 1847. 

Autuoiuties.— ( 1) Mit. Vyav. f. 55, p. 2, 1. 1 ; (2) f. 58, p. 2, 1. 16 ; 
(3) f. 61, p. 1, 1. 14 

“ On failure of him (the husband) it (the woman’s property) goes to 
his nearest kinsmen (Sapindas) allied by funeral oblations.” (Cole- 
brook, Mit. p. 368; Stokes, H. L. B. 461.) 

Q. 2. — A man claims to be the heir of a deceased woman. 
He appears to be her husband^s relation by consanguinity. 
Can he be her heir ? 
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A, — As the man belongs to the same family he will be the 
heir of the deceased. — Ahmednvggur, November 27thj 1848. 

Authokities.— (1) Yyav. May. p. 159, 1. 3 {see Auth. 5) ; (2) p. 151, 
1. 7 ; (3) p. 142, 1. 8; (4) p. 181, 1. 5 ; (5*) Mit. Vyav. f. 61, p. 1, 1. 14 
(see Chap. lY. B. Sec. 6 1. Q. 1). 

Eema.rk — Provided that the claimant, if a Gotraja, is related to the 
deceased’s husband within the sixth degree; or if a Bhinnagotra*- 
Sapinda, within the fourth degree. 

Q. 3. — A widow of the Prabha caste lived with her 
brother, who not only afforded her maintenance but defrayed 
the expenses of her pilgrimages. She inherited no property 
from her husband. So situated the woman died, and the 
question is, whether her brother or the relatives of her 
husband are entitled to her property ? 

A . — ‘As the woman did not inherit any property from 
her husband, and as she lived under the protection of her 
brother, the latter is the heir. 

Ahmednuggur^ February litih 1850, 

AuTUOiiiTY. — Yyav. May. p. 159, 1. 2. 

Eemarks — 1. According to the MitS.kshara Yyav. f. 61, p. 1, 1. 14, 
the husband’s Sapinda relations are the heirs. {See Chap. lY. B. 
Section 6 I. Q. 1.) 

2. According to the Maydkha, the property would fall to her 
brother only if she was married by one of the three blameable rites. 
(See Introductory Eemarks, cl. 3.) {a) 

II. HuSBAND^S SaOOTRA SaPIN’PAS. 
a,— STEP-SON. 

Q. 1 . — 'VV'ill a man inherit the property of his step-mother ? 

A, — If the step-mother has neither a daughter nor a son, 
her step-son will be her heir. 

Ahnied 7 iuggur, July SOth^ 1846. 

Authority. — *Mi6. Yyav. f. 61, p. 1, 1. 14 {see Chap. lY. B, Sec. 
6 L Q. 1). 

(a) This would not generally occur or be presumed except in a 
caste in which the purchase of wives is recognized. See V^jiarangam 
V. Lahshmem, 8 Bom. H. 0. E. 244 0. C. J. 

66 H 
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^Remark. — ^T ho step-son cannot take before the husband. *‘He 
takes the property on failure of offspring, husband, and the like/* 
(Smfiti Chandriki, Chap. IX. S. 3, p. 38.) 

Q, 2. — A wife, having been abandoned by her husband, 
becatiae a MuralJ, (a) and adopted a son. Will this adopted 
son or the son of the second wife of her husband be her heir? 

A.— The son of her husband*s second wife is her heir. 

Poonay June 2Srdy 1846. 

Authority not quoted. 

HtEaiARKS. — 1. The answer is correct For though abandoned by 
her husband the Murali remains his wife. The second wife’s son is 
therefore entitled to receive her property as Sapincla relation of her 
husband. The adoption made by her was null. 

2. When a person has more than one wife, and when one of them 
has a son, the other cannot adopt. The obiect of the Sastra is to create, 
by adoption, an heir to the husband, and not to the wife, except inci- 
dentally. 

3. See the authorities of the preceding Question. 

II. 6.— THE HUS13AND*S MOTHER. 

Q. 1 . — Can a mothcr-in-law inherit her daughter-in-law^s 
property ? 

A. — ^Yes. — Poona, October 26th, 1858. 

Autuortties.— (1) Vyav. May. p. 140, 1. 1 {see Chap, II. Sec. 14 I. 
A. 1, Q. 1) ; (2) p. 160, 1. 4 ; (3*) Mit. Vyav. f 61, p. 1, 1. 14 {see Chap. 
IV. B. Sec. 6 I. Q. 1). 

Q* 2. — A man had two wives. Each of them had a son 
and a daughter-in-law. The elder wife and her son died first. 
The man also died afterwards. His death was followed by 
the death of his son born by the younger wife. His widow, 
under a decree of the Civil Court, obtained possession of the 
property of the family. When the daughter-in-law died, 
the property passed into the hands of the mother-in-law. 


(a) A Murali is a woman nominally devoted to the worship of 
KhandobA, but really a beggar, singer, and prostitute. 
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The daughter-in-law of the elder wife has sued the step- 
mother-in-law for possession of the property. The ques- 
tion is, who is the nearer heir of the daughter-in-law of the 
man^s younger wife ? 

A . — The nearer heir is the younger wife of the man. The 
elder wife^s daughter-in-law must be considered as a some- 
what distant relation. — Itutnayhcrryy June 2hth, 1852. 

Authorities. — (1) Vyav. May. p. 140, 1. 1 {bpb Chap. II. Sec. 14 I. 
A. 1, Q. 1) ; (2) p 83, 1 . 3 ; (3) p. 134, 1 . 4 ; (4) Mit. Vyav. f. 61, p. 1, 
1. 14 (see Chap. IV. B. Sec 6 I. Q 1). 

Rema-RKS —1. The authorities quoted by the Sastri refer to the 
succession to the estate of a male. 

2. The mother-in-law is related to the deceased daughter-in-law’s 
husband in the first degree, the elder wife’s daughter-in-law in the 
third. 


Q. 3. — A woman of the Vani caste died. She has two 
mothers-in-law, one direct, and the other a step-mother-in ^ 
law. Which of these is the heir of the deceased ? 

A , — As the direct mother-in-law of the deceased had 
brought up and protected her husband, she will bo her heir. 
In the absence of the mother of the husband, the step- 
mother will have the right to inherit the property of the 
deceased. — Ahmedabad, October 22nd, 1859. 

Autuorities. — (1) Mit. Vyav. f. 55, p. 2, 1. 1 ; (2*) f. 61, p. 1, 1. 14 
{see Chap IV. B. 8ec. G I. Q. 1) ; (3*) Vyav. May. p. 140, 1. 1 {see Chap. 
TI. Sec. 14 I. A. 1, Q. 1). 

Rem 4 RKS.— (1) The authorities quoted by the ^dstri refer to the 
succession to a male’s estate. 

2. The answer nevertheless seems correct, as the mother is more 
nearly related to her son than the step-mother. 


II. c.— FELLOW-WIDOW. 

Q. 1. — A property was equally divided between an aunt 
and her nephew. When the latter died his two widows 
divided his share between them. One of these widows is 
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dead, and the question is, who should take her share as heir, 
the other widow or the aunt ? 

A . — The other widow, and not the aunt. 

Ahniednuggur, July I7thy 1846. 

Authoritirs. — (1*) Vyav. May. p. 140, 1. 1 Chap. II. Sec. 14 I. 
A. 1, Q. 1) ; (2*) Mit. Vyav. f. 61, p. 1, 1. 14 {see Chap. lY. B. Sec. 6 I. 

Q. 1). 

Q. 2. — Government settled upon a widow an annual allow- 
ance of Rupees 300. At her death certain arrears were due 
to her by Government. The surviving members of the 
family are a fellow-widow and some others. The deceased 
widow, when she was alive, had authoriz;ed her brother to 
draw the arrears, and to spend the money in the perform- 
ance of her funeral rites. The question is, whether the 
right of receiving the arrears should belong to her brother 
or her fellow-widow ? 

A , — The arrears are on account of an allowance for the 
maintenance of the widow ; they must therefore be consi- 
dered Stridhana. The fellow-widow is entitled to them as 
her heir, — Surat, August 29th, 1846, 

Authorities. — (1*) Vyav. May. p. 140, 1. 1 Chap II. Sec. 14 
I. A. 1, Q. 1); (2*) Mit. Vyav. f. 61, p. 1, 1. 14 {see Chap. IV. B. 
Sec. 6 I. Q. 1). 

BEHA.RKS. — The assignment by the deceased to her brother is 
inoperative according to Hindd law, as the contemplated duty cannot 
be performed by him, but only by her husband’s family, so long as 
any of the latter survive. 

8. The son of a step-daughter of a widow deceased, by her co-wife 
who died before the husband, is heir to such widow.(u) As the widow 
inherited from her husband, the succession would, according to the 
Bengal theory, be to the same person as heir to the deceased 
widow’s husband, his own maternal grandfather. See above, Introd. 
pp. 138, 338^ 334* 

(a) Motiram Sukram v, Mayaram Barkairam, Bom. H. P. J. 
for 1880, p. 119. 
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II. d.— THE HUSBAND^S BROTHER. 

Q. 1. — A number of uterine and half-brothers divided 
their property, and entered into a mutual stipulation that 
when any one of them died his property should be divided 
among the survivors, who should support the deceased^s 
widow. Subsequently one of them died. His widow lived 
separately from her brothers-in-law (but was supported by 
them). When she died the question arose whether her 
husband’s uterine brothers, or his half-brothers, or both, 
should be considered her heirs ? 

A. — When a separated brother dies, his widow is his heir. 
When she dies her heir is her husband’s uterine brother. 
If her husband had not separated from his brothers (and if 
she was supported by the uterine brothers as well as the 
step-brothers), they are all her heirs. 

Ahmednucjgury October 21st, 1848. 

Authorities.— (1) Vyav. May. p. 134, 1. 4 (see Auth. 9) ; (2) p. 135, 

1 5 ; (3) p 140, 1. 1 ; (4) p. 133, 1. 2 ; ^6) p. 159, 1. 3 (see Auth 10) ; 
(6) p. 136, 1. 2 Chap. I. Seo. 2, Q. 3); (7) p. 152, 1. 4 and 5; (8) 
p. 108, 1. 3 ; (9*) Mit. Vyav. f, 55, p 2, 1 1 (sf^c Chap I. Sec. 2, Q. 4) ; 
(10*) f. 61, p. 1. 1. 14 (see Chap IV. B Sec. 6 I. Q. 1). 

Q, 2. — A deceased woman has no sons or other near rela- 
tions, but there are one brother-in-law and four sons of 
another brother-in-law, who are all united in interests. The 
question is, which of these will be her heir ? 

A . — The brother-in-law and the sons of brother-in-law 
will all be her heirs.(a) — Alnnedmiggiir, November 24/A, 1859. 

Authorities.— (1) Vyav. May. p. 159, 1. 2 and 5 (see Auth. 3) ; 
(2*) p. 140, 1. 1 (see Chap. II, Sec. 14 1. A. 1, Q. 1); (3*) Mit. Vyav. 
f. 61, p. 1, 1. 14 (see Chap. IV. B. Sec. 6 I. Q. 1). 

Q, 3 . — Of four brothers, three died. Their widows, having 
received the shares due to their respective husbands, lived 
together. They did not divide their property. One of them 
afterwards died, and the question is, who is her heir ? the 
surviving brother or the other two widows ? 

(a) The brother-in-law must have the preference as nearer by one 
degree. 
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A. — The surviving brother is the heir. 

AhmednugguVy May 1859- 

Authorities. — (1) Yyav. May. p. 140, 1. 1 (se& Chap. II. Sec. 14 
I. A. I, Q. 1) ; (2*) Mit. Vyav. f. 61, p. 1,1. 14 (see Chap. IV. B. Sec 
6 1. Q. 1>. 

Q, 4. — A woman of the Maratha. caste died. She had 
neither a son nor any other near relation. There are, how- 
ever, two brothers-in-law, and a separated second cousin^s 
son, Which of these should be considered the heir of the 
deceased ? 

4. — The brothcrs-in-law must be considered nearer than 
the nephew, («) and they should therefore take each a half 
of the deceased^s property. — Tanna, January IWi, 1853. 

Authorities, — (1) "Vyav. May. p. 140, 1. 1 (sec Chap II. Sec. 14 X. 
A 1, Q. 1) ; (2) p. 15.9, 1. 2 ; (3*) Mit Vyav. f. 61, p. 1, 1. 14 (see 
Chap. IV. B Sec. 6 1 Q. 1.) 

Q, 5. — A man of the Mali caste died. He left a widow 
and some property. The widow subsequently died. There 
are now two heirs, the widow’s sister and a brother of her 
husband. The question is, which of these is the heir ? 

Suppose a woman of the Mali caste had certain property, 
and that she died during the lifetime of her husband ; if the 
husband die afterwards, and there be a sister of the woman 
and son of a brother of her husband, which of them will bo- 
the heir ? 

A . — If a man and a woman of the Mali caste should dio 
without issue, the property of the husband goes to his. 
brother, and not to his wife’s sister. 

If a woman of the Mali caste has some property given to 
her by her father, and if her husband dies before her, her 
father — and, among his near relations, her sister— will have 
the right to take her property. — Broach, June 29th, 1852, 

Authorities. — (1) Mit. Vyav. f. 55, p. 2, 1. 1 ; (2) f. 61, p. 1, 1. 14 
(see Chap. IV. B. Sec. 6 I. Q 1). 

(a) t. e. Even than the nephew, much more than their competitor 
here. 
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Remahk. — T he second part of the ans^rer would only be right in the 
case of an Asura or other disapproved marriage. In the case of the 
Br&hma, &c., approved rites, the husband inherits from his wife. See 
the following Question. 

Q. 6, — Who will inherit a woman^s property, her own 
brother or her husband^s brother ? 

A . — The brother-in-law may inherit so much of the 
woman^s property as belonged to her husband, and that 
which she may have acquired from her parents and others 
will pass to her brother. — Dharxvar, 1845. 

Authorities.— (1*) Mit. Vyav. f. Gl, p. 1, 1. 14 {see Chap. IV. B. 
Sec. 6 1. Q. 1); (2) Viram. f. 219, p. 2, 1. 6 

The property of a childless woman, which she received from her 
relations, goes on her death to them, and on failure of them to her 
husband. For Katyayaua says : — ‘ (Stridhana) which has been given 
by the (wife’s) relations goes to them ; on failure of them to the hus- 
band.’ ” 

Remark. — The ^astri’s answer agrees with the doctrine laid down 
in the passage quoted above. But the decision can hardly stand, for — 

(1) The Maydkha, p. IGO, 1. 7 (Borradaile,p. 129; Stokes, fl.L. B. 
106) refers the passage of Katyayana to women only who were mar- 
ried according to one of the blamed rites (Asura). Moreover, instead 
of “ goes to her husband,” the reading is there “ goes to her son.” 

(2) According to the Mitaksharfi. the whole property of the deceased 
goes to the husband’s brother, (a) 


Q. 7. — widow of a ^‘Sudra” became a ^^Jogtin/^ (5) 
and remained in that order for about 12 years. About a 
fortnight before her death she came to the house of her 
brother, and there died. The question is, whether her 
brother or her husband’s brother should inherit her property 1 

(a) Coleb, Mit. 368; Stokes, H. L. B. 461. See Musst. Tliokoor 
Deyhee v. Rai Baluh Rami H M. I. A. It9. 

{b) A woman devoted to tho worship of tho goddess called Yel- 
lumma, near Dharwar. She is to Yollumma what a Murali is to 
Khandoba in the Dckhan, what a Bh&vin is to R&waln4tha in tho 
Konkan, 
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A- — If any money was received by the woman’s father 
from her husband at the time of her marriage, her brother 
will be her heir. If her father received no money, or 
if it cannot be ascertained whether any money was received 
or not, her husband’s brother will be her heir. 

Vharwar, June Qrd, 1850. 

Authorities. — (1) Vyav. May. p. 159, 1. 3; (2*) Mit. Vyav. f. 61, 
p. 1, 1. 14 {tee Chap. IV. B. See. 6 I. Q 1). 

Reuark. — S ee the case of VIjiarangam v. Ldkslunnan. (a) 

II. e — THE HUSBAND’S HALF-BROTHER. 

Q- 1. — When there are two relatives of a deceased woman, 
viz. her husband’s half-brother and her husband’s half- 
brother’s son, which of those will be her heir ? 

A . — The husband’s half-brother being the nearest will 
have the precedence. — Dharwar, 1845. 

Autuorities.— (!♦) Mit. Vyav. f. 61, p. 1, 1. 14 (see Chap IV. B. Sec. 
6 I. Q. 1) ; (2*) Vyav. May. p. 140, 1. 1 (see Chap. II. Sec. 14 I. A. 

1. Q- 1). 

II. /.—THE DAUGHTER-IN-LAW. 

Q. 1. A widow died, leaving a widowed daughter-in-law, 
and also a widowed daughter-in-law’s daughter, who has a 
son. Who succeeds to the inheritance ? 

A. — The daughter-in-law, being the nearest, and “ Sapin- 
da” relation of the deceased widow, will inherit the 
property. — Sural, July 2bth, 1859. 

Authokitibs.— (1) ManuIX. 187 (see Bk. I. Chap. II. Sec. 14I.B.i. 
1, Q. 1; (2) Nir^yasindhu, Chapter on SiAddha (.ibid.); (3) Vyav. 
May. p. 140, 1. 1 (see Chap. II. Sec. 14 I. A. 1, Q. 1). 

Reuares.— 1. The contrary case, Bandam Settah et al v. Bandam 
Mahaiakehimi, (b) is not supported by any reasons. In Baee Jetta v. 
Suribhal, (c) the daughter-in-law was preferred to a distant cousin 

(а) 8 Bom. H. C. R. 244, 0. C. J. 

(б) 4 M. H. C. R. 180. 

(c) S. A. No. 304 of 1871, Bom. H. C. P. J. F. for 1873, No. 38. 
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of the h asband as the person who would be his nearest heir. Reference 
is made to Bhugwandeen Doobey v. Myna Baee, (a) Musst. Thakoor 
Dayheev. Uai Balack Ram et al, (b) and Lak8hmlbai v. Jayram et al. (c) 
In the Viramitrodaya, Transl. p. 244, the daughter-in-law’s right is 
denied. Balambhatta on the other hand, as we have seen, (d) places 
the daughter-in-law next to the paternal grandmother. 

2. See Bk. I. Chap. II. Sec. 14 I. A. 2, Q 1, Remarks, p. 469 et 
seq. ; and Lulloohhoy v. Cassihai, L. R 71. A. 212. 


II. ^.~THE HCrSBAND’S BROTHER’S SON. 

Q. 1. — There were two uterine brothers. The elder 
brother had a son, but he died while his father was alive. 
The younger brother had a son. The brothers died. The 
cider brother’s widow also died. The widow of the elder 
brother’s son, who died during the lifetime of his father, 
and the son of the younger brother, have applied to be re- 
cognized as heirs. The question is, which of them is the 
heir of the widow of the elder brother ? 

A , — The widow of the elder brother became heir of her 
husband on his death. From this the brothers seem to have 
been separated. The right of inheritance would therefore 
devolve upon her daughter or other relation. She has, how- 
ever, no daughter or other near relation, and as the son died 
during the lifetime of the father, the right of inheritance has 
not been through him transmitted to the daughter-in-law. 
It will therefore belong to the nephew. 

Surat, October 27th, 1857. 

The following is a genealogical table, illustrative of the 
question 


(a) 9 Calc. W. R. 23 P. 0. S. C. ; 11 M. I. A. 487. 
{b) 10 Calc. W. R. 3 P. C. 

(c) 6 Bom. H. C. R. 152. 

(d) See above, Introd. p. 128. 

67 b 
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Died duriug Claimant, Claimant, 

the lifetime 
of his father. 


Authorities. — (1) Mit. Vyav. f. 55, p. 2, 1. 1 ; (2*) f. Cl, p. 1, 1. U 
(see Chap. IV. B. Sec. 6, I. Q. 1.) 

Remark. — This is apdrlhlidshika inherited from the husband. The 
answer would be correct according to the Maytikha, according to 
which the property in question, having been acquired by inheritance 
from the husband, would descend in the first place to the widow’s 
husband’s heirs, as being for this purpose her own heirs. See above, 
Introd. to Bk. I. p. 146, 150, 272, 332 ; and the Introductory Remarks 
to this Section, p. 618, 519 ; Borr. 127 ; Stokes, H. L. B 105. 


Q, 2. — A man, named Bhnklian, had two sons named 
Manikchand and Mayarama. They effected a partition of 
their father’s property, and wrote a deed of separation. 
When Mayarama died, his son Dadabhai inherited his father^s 
property. Afterwards D&dabhai died, and was succeeded by 
his widow Jamna. She died without male issue. Dada- 
bhai^s sister Gangfi, and her two sons, named Prem§»nanda 
and KSlidasa, have applied for a certificate declaring them 
to be the heirs of Jamnfii. Jetti, son of Manik and cousin 
of D&dabhai, has also applied for a similar certificate. The 
question therefore is, whether the former or the latter are 
the heirs ? 

A . — The two brothers mentioned in the question were 
separate. The Sdetra declares the following rule of succes- 
sion in case of the death of a separated brother. Hach of 
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the undermentioned relations succeeds in the absence of 
the next previously mentioned : — Widow, daughter, son of 
a daughter, parents, the uterine brothers, nephew, step- 
brother, son of a step-brother, and members of the same kin 
or Gotra, and among them the first is sister. Applying 
this rule to the case, it appears that Gang& and her two sons 
are the heirs. 

Authorities.— (1) Vyav. May. p. 134, 1. 4; (2) p. 140, 1. 6 ; (3) 
p. 140, 1. 1 (see Chap. II. Sec. 14 I. A 1, Q. l,p. 463) ; (4*) Mit. Yyav. 
f. 61, p. 1, 1. 14 (see Chap. IV. B. Sec. 6 I. Q. 1, p. 620). 

Eemark. — The kind of property in dispute not being stated, the 
6Astri has treated the case as one of a succession to a male’s property, 
and followed the MayUkha. Her heir is, according to the MitAksharA, 
JettA, the son of Manik, since he is the deceased’s husband’s uncle’s 
child, i. c. a Gotraja-Sapinda. {See Introductory Remarks to this Sec- 
tion, para. 4.) 


II. /t.— HUSBANFS BROTHER'S WIDOW. 

Q. 1. — A widow died. The surviving relations are a 
widow of her brother in-law, and a son of a sister of her hus- 
band. Which of these is the heir of the widow ? 

A . — The husband^s sister^s son is a Sapinda,'^ but not 
a Gotraja'* relation, and he is not, consequently, an heir. 
The widow of the brother-in-law is both the Sapin^^^ and 
Gotraja’^ relation, and she is therefore the heir. 
Ahmedabad, December ZOth, 1853. 

Authorities. — (1) Mit. Vyav. f. 55, p. 2, 1. 1; (2) f. 58, p. 2, 1, 16; 
(3*) f. 61, p. 1, 1. 14 {see Chap. IV. B. Sec. 61, Q. I, p. 620). 


II. i.— HUSBAND^S PATERNAL UNCLE^S SON. 

Q, 1. — Can a cousin of a woman’s husband be her heir ? 
A, — ^Yes . — Poonaj September lOth^ 1852. 

Authorities. — (1) Vyav. May. p. 169, 1. 2 (Stokesy H. L. B. 106); 
(2*) Mit. Vyav. f. 61, p. 1, 1. 14 (Colob. Mit. 368 ; Stokes, H. L. B. 
461. SeeChsp.IV.B. Seo.6L Q. l,p.620). 
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Q. 2. — A man received his share of the ancestrdl property 
and separated; afterwards he died. His widow inherited 
his property. She also subsequently died. There is a son of 
her husband^s sister and a cousin of hor husband. Which 
of these is the heir ? 

A , — The son of the sister of the woman^s husband is the 
nearer relation of the two mentioned in the question, and in 
the order of heirs which is laid down in the Sastra, a sister’s 
son becomes heir in the absence of a sister. He should 
therefore be considered the heir entitled to all the moveable 
and immoveable property of the deceased, except the 
Vatan. — Surat, September \hth, 1849. 

Authokities. — (1) Yyav. May. p. 138, 1. 8 ; (2) Manu IX. 187 {sec 
Auth. 5) ; (3) Daya Krama Saiigraha ; (4) Nirnayadipika ; (5*) Vyav. 
May. p. 140, 1. 1 {see Chap. II. Sec. 14 I. A. 1, Q. 1) ; (6*) Mit. 
Yyav. f. 61, p. 1, 1. 14 {see Chap. lY. B. Sec. 6, 1. Q. 1). 

Remaeks.-—!. See Bk. I. Chap. II Sec. 14 I. B h 2, Q. 1, p. 482; 
Sec. 15, B. I. (1), Q. 1. p. 495. 

2. The Sastri has taken this case for a question regarding the 
succession to a childless man’s property, and decided it according 
to the Bengal law. See Coleb. Daya Bhaga, 225 note. (Stokes, H. 
L B. 353). According to the Mitdkshara and the Mayukha the hus- 
band’s cousin is the heir, ere Introductory Remarks to this Section, 
and Chap. II. Sec. 15 B I. (1), Q. 1, p 493. 


Q. 8. — Who is entitled to inherit from a deceased woman 
of Kunabi caste— her husband^s sister, or a cousin who was 
separate from her husband, or the husband of her deceased 
daughter ? 

A . — The sister and the cousin of her husband are near 
relations of the deceased woman, and they both appear to have 
equal claims to the property of the deceased. The sister, 
though very near to the deceased, has gone into another 
family by her marriage. The cousin is a Sapinda^^ rela- 
tion of the deceased^s family. The property should therefor© 



bk.i,ch.iv.b,s.6h;,q.1.] HUSBANd’s PAT. UNCLB’s GT. GDSON. 538 


be equally divided between the two. There is nothing in the 
Sastras which is favourable to the claim of the son-in-law. 

Ahmednuggur^ July 27^?^, 1847. 

Autuohities —(1) Yyav. May. p 134, 1. 4 ; (2) p. 140, 1. 1 (see 
Chap. II. Sec. 14 I A. 1, Q. 1) ; (3*) Mit. Vyav. f. 61, p. 1, 1. 
14 (see Chap. lY. B. Sec. 6, 1 Q. 1, p. 520). 

Eema.kk. — The husband’s cousin alone inherits according to the 
MitS*kshara, as he is a Sagotra Sapinda The Sastri regards the 
devolution of the property as governed by the rules applicable to the 
deceased husband’s estate ; but admitting the sister as a gotraja, he 
should have preferred her to the cousin. (Vyav. May. Chap. IV. 
Sec. 8, p. 19, Borr. 106 ; Stokes, H. L. B. 89.) 

Q, 4. — A woman died. Her relations are, her husband^s 
cousin, another cousin^s five sons, and her hnsband's bro- 
ther's widow. The last-mentioned died. One of the five 
sons died, leaving a son. How will the several heirs divide 
the property ? 

A. — The property should be divided into seven equal 
shares, of which each of the heirs should take one, and the 
seventh share of the woman^s husband^s sister-in-law should 
be again equally divided among the six heirs. 

Khandesh, March 2 2 Hr/, 1848. 

Authorities — (1) Vyav. May p. 134, 1. 4; (2*) p. 140, 1. 1 (see 
Chap. II. Sec. 14 I, A 1, Q. 1, p. 463; (3*) Mit. Vyav. f 61, p. 1, 
1. 14 (sec Chap IV. B. See. 6, I, Q. 1. p 520.) 

Remark. — ^T hc husband’s paternal uncle’s son alone inherits as 
the nearest Sagotra Sapinda relation of the deceased’s husband. He 
is related to him in the 5th, and the paternal uncle’s grandson in the 
6th degree, according to the inclusive mode of reckoning followed by 
the Hindds. The succession to the second brother’s widow, she 
having survived to inherit, would be the same. 

II. THE HUSBAND^S PATERNAL UNCLE’S 
GREAT-GRANDSON. 

Q. 1. — The right of heirship to a deceased woman is 
claimed by her son-in-law and her husband’s cousin's 
grandson. Which of these two is the legal heir ? 
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A , — The woman's husband's cousin's grandson. 
Ahmednugguri December \Zth, 1847. 

Authoeities.— (1) Vyav. May. p. 134, 1. 4; (2) p. 151, 1. 7; (3) p. 83^ 
1. 3 ; (4) p. 142, 1. 8 ; (5) p. 140, 1. 1 {sec Chap. 11. Sec. 14 1. A. 1, Q. 1, 
p. 463); (6*) Mit. Vyav. f. 61, p. 1, L 14 {see Chap. IV. B. Sec. 6 I. Q. 

I, p. 520). 

II. THE HUSBAND’S MORE DISTANT KINSMEN. 

Q. 1. — A man named SankarAjt had two sons. One of 
them was called Bhaisha and the other Dayalji. Bhaisha's 
son was called Pitambar, and Dayalji's son Eatanji. Pltam- 
bar's son was called Trikam, and Ratanji's son Purushottam. 
The wife of Purushottam, called Divali, died without issue. 
PitAmbar^s son Trikam has applied for a certificate of heir- 
ship. One Narottam Rasikadas objects to the claim of Tri- 
kam, on the ground that Shama Bai, the wife of Ratanji,. 
was the sister of Rasikadas's grandfather, that Purushottam 
was her son, that Divali the wife of Purushottam made a 
will, which Rasikadas has produced, that it authorizes him 
to take Divall's house and moveable property in considera- 
tion of his having given her maintenance, and promised to 
perform the funeral rites after her death, and that the sons 
of Sankaraji had separated. The questions are, whether the 
said Trikam should be furnished with a certificate? and 
whether Divali had right to transfer her property as she 
had done ? 

A . — If there is no daughter or son of a daughter, or other 
near relation of Divali, the applicant Trikam must be con- 
sidered a relation entitled to inherit the property of the 
deceased. The will does not appear to have been made 
under the pressure of any necessity. When DivAli was 
possessed of the whole estate of her husband, she had no 
reason to receive maintenance from another man. The 
right of performing the funeral rites belongs to the relations 
of her husband. A will on her part was not therefore ne- 
cessary, and she could not have made it conformably to the 
law. — Surat, ’November \2tli, 1847, 
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The following genealogical table will illustrate the question 



Objector. 


Authohities.— ( 1) Yiram. f. 194, p. 1, 1. 2 ; (2) Vyav. May. p. 134, 
1. 4 ; (3) J imfttavdhana Dayabh 49; (4*) Mit. Vyav. f. 61, p. 1, 1. 14 
(see Chap. IV. B Sec. 6 I. Q. 1, p, 520). 

Remark. — ISee above, pp. 224, 294, 298, 809 ; Chap. II. Sec. 6 A. Q. 
6, p. 394 ; and Bk. II. Chap. I. Sec. 2, Q. 8, Remarks. 

Q. 2. — A woman, having first inherited the property of 
her husband, died, Tho heirship to her is disputed between 
her husband^s sister^s son and some cousins three or four 
times removed from her husband. The question is, which of 
these is the heir ? 

A , — As the husband of the deceased woman had separated 
from the other members of his family, his sister^s son is the 
heir. The cousins cannot be preferred as heirs to the son of 
the deceased^s husband^s sister. — Surat, June 23rd, 1845. 

Authority.— *Mit. Vyav. f. 61, p. 1, 1. 14 (see Chap. IV. B. Sec. 6 
I. Q. 1). 
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Remaek. — ^The husband’s cousins should be the heirs, as they are 
Sapindas of the deceased, and also Sagotras, while the sister’s son is 
only a Sapinda. See Chap. II. Sec. 15 B. I. (1), Q. 1, p. 493, and In- 
troductory Remarks to this Section. 

Q, 3. — Ay a man, had two daughters and a son. When A 
died, his property passed into the hands of his grandson by 
right of inheritance. The grandson afterwards died, and 
the property passed into the hands of his mother. The 
mother died ; and the question is, whether the property 
should be considered the property of the mother, or of 4 ? 

Are the daughter and son of a daughter of A, or the 
cousin thrice removed from the husband of the woman who 
died last, the heirs ? 

A, — The property should be considered as the property 
of the last deceased person, and not of A. The cousin thrice 
removed of her husband is the nearer heir of the last deceas- 
ed, and he should be considered the heir. 

Broadly December 2\st, 18G0. 

AuTnoEiTiES.— (1) Yyav. May. p. 159, 1. 3 ; (2) p. 89, 1. 2 ; (3) Mit. 
Vyav. f. 60, p. 2, 1. 16 ; (4*) f. 61, p. 1, 1. 14 {see Chap. IV. B. Sec. 6, 
I. Q. 1). 

Remaek. — ^Thc references are to the passages considered in the in- 
troductory remarks. The woman’s heir would be her step-daughter 
or the step-daughter’s son. The right of the latter as an heir is 
affirmed in Motiram v. Mayaram. (a) 

Q, 4. — There are several heirs of a deceased woman, 
namely, her husband^s cousins of 6 or 7 removes, and his 
Bister. Which of these is the heir to the property of the 
deceased ? 

A, — ^In the absence of any nearer relations of the deceased, 
her (husband^s) cousins of 6 or 7 removes are her Sapinda*^ 
relations, and therefore heirs. Cousins as distant as 7 
removes are called ^^Sapinda,'' and are heirs to each other. 
Cousins as distant as 14 removes are called Gotraja,^' 


(a) Bom. H. 0. P. J. 1880, p. 119. 
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and are also heirs. Consins as distant as 21 removes are 
called SamAnodaka^^ ; they are also heirs of each othen 
This is the rule laid down in the Sastra/^ 

Ahmednuggur, June dth^ 1852. 

Authorities. — (1) Vyav. May. p. 159. 1. 3 ; (2) Chap. lY. Sec. 10, pi. 
26, 28; (3) Mit. Yyav. f. 61, p. 1, 1. 14 (see Chap. lY. B. Sec. 6 I. 
Q. 1, p. 520). 

Remarks. — 1, The remarks on the Gotrajas and SamAnodakas are 
incorrect. The Samanodakas cease with the fourteenth degree. Go- 
traja, “ born in the same Gotra,” is applied to all persons who 
descend from one common ancestor as far as such descent can be 
proved by a common name or otherwise. The Sastri, relying on the 
Yyav. May., should have preferred the husband’s sisters to the dis- 
tant cousins. (See Introd. p. 117). 

2. In the Mitakshara, Samanodakas are not named as heirs to a 
woman’s property. 

III. — The Husband^s Sapindas belonging to a biffeeent 
Family (Bhinnaootea). 

DAUGHTER'S GRANDSON. 

Q, 1. — A deceased woman has no relations except her 
daughter's grandson. Can he be her heir ? 

A , — It appears from the law books called Mayftkha and 
Mitakshara, that the daughter's grandson is the heir. 

Poona j January 22«i, 1847. 

Authority. — ♦Mit. Yyav. f, 61, p. 1, 1. 14 (see Chap. lY. B. Sec, 6 
I. Q. 1). 

Ill, 5.— THE HUSBAND'S SISTER. 

Q, 1, — A woman died without issue. Her husband's sister 
and the daughter of the deceased's sister have applied for a 
certificate of heirship. The question is, which of these is the 
heir? 

A , — If the property in the possession of the woman was 
acquired by her husband^ his sister will be the heir. If the 

68 H 
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property was obtained by tbe deceased from her parents, 
her sister^B daughter will be her heir. 

Ahmedahadj January 31«^, 1857. 

Authorities. — (1) Yyav. May. p. 134*, 1. 4 ; (2) p. 160, 1. 4 : — 

On failure of tbe husband of a deceased woman, if married accord- 
ing to the Brdhma or other (four) forms, or of her parents if mar- 
ried according to the Asura or other two forms, the heirs to the wo- 
man’s property as expounded above, (a) are thus pointed out by Bri- 
haspati : — ‘ The mother’s sister, the maternal uncle’s wife, the pater- 
nal uncle's wife, the father’s sister, the mother-in-law and the wife of 
an elder brother, are pronounced similar to mothers If they leave 
no sons born in lawful wedlock, nor daughter’s son, nor his son, then 
the sister’s son and the rest shall take the property.’ ” (Borradaile, 
p. 129 ; Stokes, H. L. B. 106). 

Eema.rk. — A ccording to the MitAksharA the husband’s sister in- 
herits in every case, as his Sapinda relation. 

III. C-— THE HUSBAND^S SISTER^S SON. 

Q. 1. — A man died, and then his wife died. The man's 

BhAcha,” or sister's son, applied to be put in possession 
of his property as heir, but he subsequently died. His son 
has set up a claim to bo his heir, and has produced a deed 
alleged to have been passed to his father by the first deceas- 
ed, granting his land, &c. to him. There is a distant relation, 
seven degrees removed from the deceased. He claims to be 
the heir. There are also two daughters of the deceased, 
but they havo relinquished their claim in favour of the distant 
relation. 

A . — As it cannot be ascertained whether the distant 
kinsman is within 7 degrees or not, he cannot be recognized 
as heir. The deceased’s sister's son applied for a certificate, 
but he died. His son has set up a claim, and if there is no 
other nearer, and Gotraja, relation, he may be considered 
the heir . — Ahmedabadj January \Qth, 1851. 


(a) L e. the kindred provided for by special texts. See Vyav. May. 
Chap. lY. Sec. 10, p. 24 (Stokes, H. L. B. 104). 
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AuTHOMTiKa.--(l) Vyav. May. p. 134, 1. 4 ; (2) p. 140, 1. 1 (see Chap. 
II. Sec. 14 1. A. 1, Q. 1 ) ; (3*) Mit. Vyav. f. 61, p. 1, 1. 14 (see Chap. IV. 
B. Sec. 6 1. Q. 1, p 620). 

Remark. — See Introductory Remarks to this Section, para. 4, 

Q. 2. — A deceased woman has left her brother's son and 
her husband^s sister’s son. Which of these will be the heir ? 

A, — Her brother’s son appears to be the nearest heir. 
This opinion is founded upon an inference drawn from 
the order of relatives who are authorized to perform the 
funeral ceremonies of a deceased woman. This ‘order com- 
mences with son, and continues by mentioning grandson, 
husband, daughter, daughter's son, husband’s brother, 
cousin’s son, his daughter-in-law, father, brother, and 
brother’s son. — Dharwar, June I3th, 1853. 

Authorities — (1) Dharmasindhu III. f. 6, p. 1, L 10 {see Sec. 7, 
Introductory Remark, Note) ; (2) Mit. Vyav. f. 61, p. 1, L 14 {see 
Chap IV. B. Sec. 61. Q. J). 

Remark — According to the Mitakshara, the husband’s sister’s son 
would inherit as the deceased’s husband’s Sapinda, see Chap. II. Sec. 
15 B. I. (1), Q. 1, p. 493 According to the Vyav. May. there would be a 
difEerence according to the source of the property. See above (6) Q. 1. 

Q. 8. — A man died, and his wife also died after him. 
The man’s sister’s son, who lived with the wife, performed 
the funeral rites for her. Will he or her brother be the heir? 

A. — The man’s sister’s son will succeed to the property, 
provided it has been bequeathed to him. If the deceased 
has left no will to that effect, her brother will bo her heir 
by law. He should take the property and perform the 
funeral rites. In his absence the deceased's nephew will bo 
the heiTs—Ahmediiuggury June 22nd, 1848. 

Authorities. — (1) Vyav. May. p. 159, 1. 3 f. ; (2*) Mit. Yjslv, f. 61, 
p. 1,1. 14 {see Chap. IV. B. Sec. 6 I. Q. 1, p. 520). 

Remark. — See the preceding case, (a) 

(a) The husband’s family extends to the husband’s paternal 
aunt’s son, according to Hurveefnohun Shdbu v. Sonotutn Shoho, I. Xi. 
B. 1 Cal. 275. 
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B. SECTION 7.— THE WIDOW'S SAPINDAS. 

Introductory Remarks. 

1. The question^ whether on failure of all relations on the hus- 
band^s side, the widow^s father’s family is entitled to inherit her 
property, if she had been married according to one of the approved 
rites, is still more difficult to decide than those regarding the hus* 
band’s Sapindas. 

The Mit&hsharft is silent on this point ; it mentions none of the 
widow’s Sapi^as as entitled to inherit. The Maytlkha names a few 
(six) among the heirs who succeed to Stridhana proper on failure of 
the husband, hut before the hmhand^s Sapindas, {a) 

2. Though the leading authorities thus seem to give no encourage- 
ment to the doctrine that the widow’s Sapindas inherit after those 
of the husband, the Sastris nevertheless declare unanimously that 
such is the case. They quote as authorities chiefly Mayilkha, p 140, 
1. 1 (a), and p. 159, 1. 5 (b), whore, in both passages, the verse, Manu 
IX. 187 (quoted in full in Chap II Sec. 14 1. B. b. 1, Q. 1, p. 481) 

“To the nearest Sapinda the inheritance next belongs,” &c , is 
quoted. See Mit. Chap. II. See. 3, p. 6, note. 

In the Manava-dbarmasastra this verso refers to the succession to 
a separate male’s estate, and the Maydkha quotes it, p. 140, 1 . 1, (6) 
in this sense, in order to prove the right of tho sister to inherit her 
brother’s property. But in the Maydkha, p. 159, 1. 5, (r) it is applied 
also to the succession to a woman’s property, and Nilakantha uses it 
in order to prove that the Stridhana proper of a childless widow, who 
was married according to an approved rite, goes not to the hus- 
band’s nearest kinsmen, as the MitaksharS* states, but to her own 
nearest Sapindas in the husband's family. Hence it is evident that 
IS’ilakantha took tho above-mentioned verse of Manu to be a general 
maxim, applicable to all cases of inheritance — a proceeding perfectly 
in harmony with the principles of the Mimamsd, which rules the in- 
terpretation of the Smritis. (d) Tho SS.stris, therefore, by applying 

(a) Vyav. May. Chap. IV. Sec. 10, cl. 30, Borradailo ; and Intro- 
ductory Remarks to the preceding Section, ol. 3. See Bk. I. Chapv 
II. Sec. 15, Introductory Remarks. 

(5) Chap. lY. Sec. 8, p. 19 (Borr. p. 106 ; Stokes, H. L. B. p. 89). 

(c) Chap. IV. Sec. 10, p. 28 (Borr. p. 128 ; Stokes, H. L. B. p. 105). 

(d) Compare the language of the Privy Council in 0. Ohintammn 
Smgh V. Musst, Nowluhko Konwari, L, R. 2 In. A. at p. 272 ; Vyav. 
Mayilkha, Chap. IV. Sec. 8> pL 11 ; and MitAksharA, Chap. I. See. 2» 
pi. 4. 
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it to the case of a widow whose husband’s family is extinct, have 
only followed the example of Nilakantha, and in no wise departed 
from the general rules of interpretation. The chief objection which 
could be raised against the correctness of their view, would be that 
the list of heirs given in the Mit. and May. must be considered 
exhaustive. 

3. Before touching upon this latter point, it will bo advisable to 
take into consideration some other circumstances which make it 
probable that the widow’s own Sapindas inherit on failure of the 
husband’s kinsmen. 

For though a woman by marriage loses her place in her father^s 
family, and many of the rights and duties which her parents and her 
kinsmen in her father’s family possess over her, or have to fulfil 
towards her, are suspended, it appears that on extinction of the hus- 
band’s family these same rights and duties revive. Thus the right 
or duty of guardianship over a female is vested after marriage in 
the husband, his sons, and bis Sapindas successively. (a) But if the 
husband’s family becomes extinct, it reverts to her parents and their 
kinsmen, not to the king, who takes the place of guardian only on 
failure of both families. (6) 

In a similar manner the duty of performing the last rites and 
funeral oblations for a widow falls first on the husband’s kinsmen, on 
failure of them on the widow’s own relations, and lastly on the king.(c) 

(a) above, Introd. to Bk I Sec 10, on Maintenance, at pp. 231, 
246 ss. Where a person claims the custody of a female minor on the 
ground that she is his wife, and such minor denies that she is so. Act 
IX. of 1861 does not apply. The plaintiff must establish his right by 
a suit, Balmukund v. Janki, I. L. R. 3 All. 403, see Act. XX. of 
1864, Sec. 31, and as to the representation of the minor in suits Manok^ 
chand v. Nathu Purshotunif Bom. H. C. P. J. P. for 1878, p. 204 ; 
Jadow Malji v. Ghagiin Baichund, 1. L. R 5 Bom. 306. 

(e) See Viramitrodaya, quoted in Chap. II. Sec. 6a, Q. 6, and Mit. 
Ach&ra, f. 12, p. 1, 1. 6 ; — For it is declared “On failure of relations 
on both sides (the husband’s and the parents’), the king becomes 
the supporter and master of a female.” So NArada, Pt. II. Chap. 
XIII. 29. 

In 0. S. 894 of 1870 in the High Court, Bombay, cm its original 
side, a widowed sister’s maintenance was admitted by brothers as a 
charge on the anoestral estate. 

(c) Dharmasindhu HI. UttarArdha, f. 6, p. 1, 1. 10:— 

“(The persoqs authorised to perform the funeral oblations) fora 
married female are, on failure of her son, the son of a rival wife ; cm 
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As then the widow’s kinsmen would, but for her marriage^ 
undoubtedly have the right to inherit her estate on account of their 
blood relationship, it seems not unreasonable to suppose that this 
right may revive on failure of the persons who barred it. 

The objection which might be raised against this view, that the 
silence of the Mitaksharl^ and of the Mayilkha regarding the rights of 
the widow’s blood relations, is equivalent to a denial of these rights^ 
cannot be sustained, since the lists of heirs given in the two law books 
are not exhaustive. For neither the persons connected by spiritual 
ties with the widow, i.e. the husband’s Acharya and pupil, nor the 
Br&hmanical community in the case of a Br^iman widow, nor the 
king in the case of other castes, are mentioned as heirs, though their 
eventual rights to the inheritance would not be disputed by any 
Hindd lawyer. 

4. If therefore the right of the widow’s own blood relations revives 
on failure of the husband’s Sapindas, it seems natural to allow them 
to succeed in the same order as they would have done before her 
marriage, and to place the mother first, next the father, after him the 
brothers, and the rest of the Sapindas according to the nearness of 
their relationship, (a) (See Mitakshard, Chap. II. Sec. 3,, p. 5, note ; 
Stokes, H. L. B. 443). 

In conformity with this principle, and according to the maxim 
that Sagotras inherit before the Bhinnagotra-Sapindas, (^) the Ques- 
tions belonging to the following section have been arranged thus 

I. Sapimlas in general. 

II. Sagotra- Sapindas, a, mother ; 6, brother, &c. 

III. Bhinnagotra-Sapindas. 

B. SECTION. 7.— I. SAPINDAS in GENERAL. 

Q. 1. A daughter of a Parades! Brahman and her 
husband, lived with him. The husband subsequently ran 

failure of him, her grandsons and great-grandsons in the male line ; 
on failure of them, the husband ; on failure of him, the daughter ; on 
failure of her, the daughter’s son ; on failure of him, the husband’s 
brother ; on failure of him, the husband’s brother’s son ; on failure of 
him, the daughter-in-law ; on failure of her, the father ; on failure of 
the father, the brother ; on failure of him, the brother’s son, and the 
other (Sapindas) who have been mentioned before.” 

(а) See Chap. IV. A. pp. 601 ss. 

(б) Bee Introductoxy Remarks, Chap. lY. B. Section 6, para. 4, p. 
619. 
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away. The father had given some ornaments to his 
daughter. Afterwards both the father and his daughter 
died. There is neither the husband nor a son of the daugh- 
ter, and the question is, whether the separated relativesof 
her father should be considered her heirs. 

A. — The husband and his relatives are the heirs to the 
property of a woman who has neither a son nor a daughter. 
In the absence of the husband and his relatives, the woman^s 
mother and father, or their relatives, are the heirs. The 
father’s relatives mentioned in the question are therefore 
the heirs of the deceased woman. 

Kliandesh, Septeviher 9//i, 1851. 

Authoeities — (1) Mit. Ach^ra, f. 12, p. 1, 1. 4; (2)Mit. Vyav. f. 60, 
p. 2, 1. 16; (3) f. 61, p. 1, 1. 12; (4) Vyav. May. p. 140, 1. 1 (see 
Chap. II. Sec 14 I. A. 1, Q. 1, p. 464). 

Q. 2. — When there are two Sapinda^’ kinsmen(a) of a 
woman having equal relationship to her, how will they 
inherit the property ? 

A. — Each of them should receive an equal share. 

Dharwar, 1840. 

Authorities.— Wyav. May. p. 140, 1. 1 {see Chap. II. Sec. 14 I. A. 
1, Q. 1, p. 463). 

II. — Sagotea Sapindas. 

a.— THE MOTHER. 

Q. 1. — A woman died. Her parents applied for a certifi- 
cate of heirship. Her four separated nephews, of whom the 
eldest is the guardian of the three under age, preferred a si- 
milar application. Subsequently the parents suborned the 
eldest nephew. He now states that he cannot prove his 

(a) This word means the relations of the same blood, and is, in the 
legal phraseology of the Hindt^s, limited to those who can trace their 
descent to one common ancestor so far as the seventh degree, either 
through males or females. (S&stri’s Rem.) 
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relationship to the deceased, and that he is a distant relation* 
He further admits that the deceased^s father is her heir. Can 
this admission affect the rights of the minors under his 
protection f 

A. — The nephews are not heirs of the deceased. Of the 
parents who have applied for recognition as the heirs of the 
deceased, the mother must be considered the first heir. The 
fisither will be the heir only in the absence of the mother. 
There can be no objection to the withdrawal of the claim 
advanced by the eldest nephew on behalf of himself and his 
younger brothers. He and the parents may have come to 
an understanding about the matter. 

Ahmednuggury April Wih, 1851. 

Authohities. — ( 1) Vyav. May. p. 159, 1. 6 (see Auth. 3); (2*) p. 140, 
1. 1 {see Chap. II. Sec. 14 I. A. 1, Q. 1, p. 463) ; (3) Mit. Vyav. f. 47, p. 
2, 1. 15. 

[Note. — ^The kind of property in dispute is not stated.] 

II, 6.— BROTHER. 

Q. 1. — ^When there is no relation of a deceased woman on 
the side of her husband, who will be her heir — her two ute- 
rine brothers or her sister^s son ? 

A, — The uterine brothers. — Poona, Fchniary 2^ih, 1848. 

AuTHoaiTiES.~(l) Vyav. May. p, 159, 1, 3; (2) p. 159, 1. 5; (3) 
p. 140, 1. 1 {see Chap. II. Sec. 14 I. A. 1, Q. 1). 

Remarks. — In Hurrymohun Sliaha v. Shonatun Shaha {a) (Bengal 
law), there is a case in which a deceased woman’s brother was declared 
heir in preference to her husband to property presented to her by the 
husband’s paternal aunt’s son. This would accord with Vyav. May. 
Chap. IV. Sec. 10, p. 13, 27, but not with the MitaksharA, Chap. II. 
Sec. 11, p. 2, 11. 

11. c.— HALF-BROTHER. 

Q. 1.— Can the step-brother of a deceased woman be her 
heir? 


{a) 1. L. R. 1 Calc. 275. 
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A > — When there is no one of the family of the husband of 
the deceased woman, her parents will be her heirs. If the 
parents are dead, any one belonging to the family of the 
parents will be her heir* The half-brother, therefore, is her 
legal heir. — Dharwar^ Septemher 23rd, 1851. 

AurnoRiTiEs —(1) Vyav. May p. 159, 1. 3 ; (2) p. 140, 1. 7 ; 
(3*) p. 140, 1. 1 {see Chap. II. Sec. 14 I. A. 1, Q. 1, p. 403). 

Q. 2. — A woman died. Can a half-brother be her heir ? 

A, — According to the Mitakshara and Dharmabdhi, when 
there are neither children nor husband of a woman, the 
Sapinda relations of her husband become her heirs. When 
there are no Sapinda relations, the woman^s father and 
his relations become heirs. If there are no relations of 
her husband, her half-brother will be her heir. 

Dliiirnmr^ S('pfc7nhrr 23rd, 1851. 

ArTiToiinrns — (1) Vyav May p 150, 1 3 (sv*/* Auth. 3) ; (2) p. 134, 

I. 1; [;)*) Mu. Vyav f. 01, p 1, 1 12 Chap IV. B. Sec. 6,1. 

Q. 1, P 520). 

11. /.— BROTHER’S SON. 

Q. 1. — Can the sous of a full brother of a deceased woman 
be her heir ? 

A, — Yes. — Aluticduiujgnr, Jiulc 7th, 1853. 

ArTnoRiTJES.— (1) Vyav May. p. 150, 1. 3; (2) j). 159, 1. 5; (3) 
p. UO, 1. 1 (6VC' Chap. II. See. 1 4 1. A. 1, Q. 1, p. 403). 

Q, 2. — A man granted a piece of land to his widowed 
daughter for her maintenance. The daughter afterwards 
died. There is none of her kin, but there is a sou of her 
uterine brother. The (juGstiou is, whether he is the heir ? 

A , — If there is none of the deceased woman^s kin, her 
uterine brother’s son is her heir. 

Ahmedahad, February Ibthj 1841. 

AuTHoaiTiEs.— (1) Vyav. May p. 131,1. i ; C-) P- 1- Chap. 

II. Sec. 14 I. A. 1, Q. 1, p. 463). 
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IL e.— HALF-BEOTHER^S SON. 

Q. 1. — A man died, and his moveable as well as immove- 
able property passed into the hand of his wife. She had no 
children. She had allowed her mother, half-brother, and 
elder sister to live with her. About four years afterwards, 
the widow died. There was no member of the family of her 
husband then living. Her property fell into the possession 
of her sister. Afterwards her mother, step-mother, and 
sister died. The sister^s nephew and the son of the half- 
brother are now alive. Which of these is the heir of the 
deceased woman ? 

A. — The nephew of the woman^s sister (a) cannot inherit 
the property. The son of the half-brother is entitled to it. 
Alimcdabadj May 31 sf, 1845. 

Authorities. — (1) Mit. Vyav f 58, p 2, 1 16; (2) Yyav May. 
p. 140, 1. 1 (see Chap. II. See 14 I A. 1, Q. 1, p. 463). 

II. /.-PATERNAL UNCLE. 

Q. 1. — A widow died, leaving two relatives, a Bhacha (a 
woman’s brother’s or sister’s son, and a man’s sister’s son), 
and her father’s brother. The question is, which of these is 
the heir ? 

A. — Her father’s brother is the heir. 

Ahmedahad^ February 17///, 1858. 

Authorities.— (1) Vyav. May p. 134, 1. 4 ; (2) p. 140, 1. 1 {see 
Chap. II. Sec 14 I. A. 1, Q 1, p. 463) 

Remark. — But only if the terra BhachA here means sister’s son, as 
a brother’s son is a nearer Sapinda than the father’s brother. 

II. gf.— THE PATERNAL UNCLFS SON. 

Q> !• — A woman of the SOdra caste hes no other heir than 
a cousin. Her husband is dead. Can the cousin be her 

(a) This mast apparently mean a son of another sister, nephew 
therefore of the deceased. 
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heir ? If there are three cousins can one of them who has 
applied to be recognized as heir be considered her heir ? 

A , — All the three cousins have equal right to be the heirs 
of the woman. — Ahmednuggur, January 31 1854. 

Authorities —(1) Vyav. May. p 159, 1 3; (2) p. 159, 1. 5; (3) 
p. 140, 1. 1 {see Chap II. Sec. 14 I. A. 1, Q. 1, p. 463). 

III. — Bhinnagotka Sapindas of the Deceasbd^s Family. 
a._THE SISTER^S SON. 

Q, 1. — Can a man inherit the property from his mother^s 
deceased sister ? 

A. — If there is no other heir, he can. 

Dharwar, January 26fh, 1850. 

Authorities — (1) Vyav. May p 160, 1. 4 Chap IV B Sec. 6, 
III 6, Q. 1) ; (2*) p. 110, 1 1 {hco Chap. II. Sec 14 I A 1, Q. 1, p 463). 

Remark — A divided brother is preferred, notwithstanding the sis- 
ter’s son was acknowledged and i ecognized as the adopted son of the 
deceased brother, but without ceremonies of adoption (a). 

Q. 2. — A Kunabi woman has died. Her sister^s son sur- 
vives. The deceased made no gift in his favour. Can he 
be her heir according to the Sastra ? 

A. — It appears that the property left by the deceased is 
her Stridhana, and that her sister^s son is entitled to it, even 
though there be no will left to that effect. 

AhmcdmiggaVy February 22nd , 1847. 

Authoiuties — (1) Vyav. May. p 160, 1. 4 {see Chap. IV. B. Sec. 6, 
III. h, Q. 1); (2) p. 159, 1. 5 {see Chap. II. Sec. 14 I. A. 1, Q. 1, 
p. 463); (3*) p. 159, 1.3. 

III. 5.— MATERNAL UNCLE'S SON. 

Q. 1. — A widow died without issue. Her mother’s bro- 
ther’s son has applied to be put in possession of her property. 


(a) BJuigcan v. Kcild Shankar, I. L. R. 1 Boca. 641. 
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consisting of some land, &c. The deceased widow had 
obtained the property from her mother^s brother, and there 
are no nearer relations of the deceased. Should the appli- 
cant, under these circumstances, be put in possession of the 
property ? 

A. — There is no nearer relation of the deceased ; the 
applicant, though of a different Gotra, is a Sapinda relation. 
He is therefore the legal heir of the deceased. 

Alimodahad^ Junr .30^A, 1851. 

Atjthotitties. — ( 1) Vyav. May p. 140, 1. 1 {an Chap II. See 14 
I. A. 1, Q 1, p. 4(?3) ;(2) p. LU 1 4; (3) p 110, 1. C. 

III. c.— THE SISTER’S DAUGHTER. 

Q 1. — Is a sister’s daughter the heir to a deceased 
woman, there being no near relative ? 

A* — Yes. — Dharirar, Junr llf/t, 1853. 

Authority —Vyav. May. p. 143, 1. 1. 

Q. 2. — A man died, leaving two daughters. One of them 
died, leaving a daughter. The other also died afterwards. 
The question is, whether the daughter of the first deceased 
daughter can inherit the immoveable proj^erty of the 
deceased ? 

A. — Th(' daughter who died last has left no children. Her 
sister^s daughter cannot claim the right of inheritance. The 
order of heirs laid down in the Sastra does not mention a 
daughter of a slsttr. That order states that, wlnm there arc no 
near relatives to bo found, the Guru and others become heirs. 
A BiAhman^s property is sacred, and the Raja or Govern- 
ment of any country is prohibited from taking it under any 
pretence whatever. — Surat, March 23rd, 1850. 

Autuorities.— (1) Mit. Vyav f 55, p. 2, 1. 1 (Colcb, Mit. 324; 
Stokes. H. L B. 427) ; (2) f. 59, p. 1, 1. 9 ; (3) f 45, p. 2, 1 8 

Remarks. — 1, The ^astri mistakes the case for one regarding the 
sncce.sHion to a man’s property. 

2. For the correct answer see the preceding case. 
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Q* 3 . — Two brothers effected a partition of their landed 
property; afterwards one of them died. The son of the 
deceased held his father’s share for some time, and died. 
His sister succeeded him, and after having remained for 
some time in the possession of the share, died. The ques- 
tion is, whether the daughter of the sister or the son of the 
sister-in-law of the father of the deceased is the heir ? 

A , — The uterine sister who inherited the property of the 
uterine brother died. The rights of inheritance will now 
descend to the daughter of the other sister. 

Surafy Drrrmhcr 7tlt, 18iG. 

ArTiTORiTY — *Vya7. May p. ItO, 1 1 Chap. II. Sec. 14 I. A. 
1, Q. 1, p. iG;h 

Q. 4. — Who will inherit from a deceased woman, her 
sister^s daughter or her sister’s son’s widow ? 

A , — The sister’s daughter is entitled to inherit. It is to 
be remarked tint when there are two heirs, a daughter and 
a son, to Stridliana, the daughter has the priority of claim. 
Ahnicihivgififr, 13///, 1847. 

Autitortty. — V yav. May. p 1 10, 1 1 Chap. II. Sec. 14 L A. 1, 
Q. 1, p. 4o;)). 

Remark — The profcrcnco of daughters to sons only takes place in 
cases where they inherit- from tludr mother. The right of the de- 
ceased's niece rests on her proximity. 
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CHAPTER V. 

CASES OP INHERITANCE DECIDED BY THE 
CUSTOMS OF CASTES OR SECTS, (a) 
SECTION 1.— HEIRS TO A GOSAVl. 

Introductory Remarks. 

The Brahmanical law, Mr. Ellis points out, (b) never obtained more 
than a qualified dominion in Southern India. In the Bombay Pre- 
sidency the collections of Mr. Borradaile and Mr. Steele show that 


(a) An instance of the flexibility of customary law, while yet unem- 
bodied in decisions formally recorded, is to be found in the case of the 
Malis (Moghreliya) at Surat. When quo.«tioncd by the Judge they 
answered that a marriage might, amongst them, be dissolved at the 
desire of either husband or wife. Either some practical inconveni- 
ence arose or the moral perceptions of the caste became more refined ; 
a meeting of the caste was held, and it was voted unanimously that 
divorce should not in future be allowed except for powerful reasons 
recognized by the caste panehayat This was communicated in 
answer to one of Mr Borradaile’s inquiries, MSS Bk. G , sheets 29, 
30. A recent change of custom was recognized, though it was not 
necessary to base the decision upon it, in Radhjat v Madhow- 

jee Panachundf 2 Borr. 740 According to the notion generally en- 
tertained by the Sastris that customs, where not plainly repugnant to 
the scriptures (Gaut. Chap. XL para. 20; Apast. Transl. j). 15), may 
be regarded as resting on some lost Smriti (Ap. Tr. p. 47), the 
preference of conflicting Smritis may be determined by usage. See 
Viram. Transl. p. 127 ; Coleb. Dig. quoted in the Utpdt case, 11 Bom. 
H. C. R. at p. 207 ; M. Muller, H A. Sansk. L. p. 53. Macnaghten, 
H. L. p. 102, says the custom of Xiyoga and consequent legitimacy of 
the Kshetraja son is still preserved in Orissa. But besides its con- 
servative faculty custom has had to be recognized where it plainly 
abolished the ancient law, as in the very case of the Niyoga just 
mentioned {see Mit. Chap. I. Sec. 3, p. 4), and the unequal partition 
prescribed or allowed by the Smritis but condemned by usage (see 
Viram. Tr. p. 61). Mitramisra (Viram. Tr p. 107) places the authority 
of custom so high that he declares what is illegal in one generation 
may by usage alone be made legal and even obligatory in another. 


(6) 2 Str. H. L. 162. 
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many caste usages have been preserved contrary to the rules of the 
Sm^tis, designed generally or chiefly for the guidance and control 
of the Brahmans. The tendency to adoption of the ceremonies and 
legal ideas of the higher castes by those of a lower order has already 
been noticed, (a) But many differences still subsist which make it 
hazardous to apply the rules of the 6astras to the legal relations 
and transactions of any but the higher castes in the spheres of 
status and of family law, of adoption and of inheritance. But few 
cases of this kind appear as the subjects of questions to the Sastris, 
because being regarded as matters of special custom, such questions 
as arose were disposed of on the evidence given in each case. A 
collection of such cases might have been made from the records of 
the courts, but it would have been a work of considerable time; and 
meanwhile a process of gradual assimilation has been going on 
which is on the whole beneficial. The rules of the different religious 
orders based generally on a real or fancied analogy to those of Brah- 
man ascetics liave frequently been submitted to the Sastris, and a 
general idea of the law of inheritance prevailing amongst their mem- 
bers may bo gathered from the cases here collected. But in litigation 
concerning any matha or community it must be borne in mind that 
it is the customary law of the pai'ticular class or institution that 
must govern the decision, rather than general rules deduced from 

Nilakantlia, V. M. Chap I para. 13, points to many infringements of 
the scriptural law warranted by custom, and even goes so far as to 
maintain that its approval may exempt harlotry from penance. The 
necessities of social existence have thus forced the Commentators by 
degrees from the pofeitiou of unincjuiring submission to the letter of 
inspired precepts, and a sufficient authority can now be found within 
the Hindu law itself for a rational development of its principles in 
accordance with the improved moral consciousness of the castes {see 
Mathura Naik'ui v. Esu Xaiklu, I L. R. 4 Bom. at pp. 501, 567, 670)* 
The sole choice is not between a retention of every rag of usage 
which the community has outgrown, and the adoption of a wholly 
foreign system : the course is open of a gradual amelioration of the 
indigenous law in harmony with its fundamental notions, and with 
the modified conception of these induced amongst the Hindfls them- 
selves by the exigencies and the new standpoints of each stage of 
social progress. The customary and case law of England has been 
formed under influences substantially the same as those just indicated, 
and a remarkable analogy may be observed between the view of 
custom as derived from lost Smritis and custom in England as 
Statute law worn out. ^ 

(a) Above, pp. 9, 426. 
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the practice of other orders or societies, (a) This is the necessary 
qualification to the somewhat broad statement of Mr. Colebrooke at 
2 Str. H L. 181. (b) 

According to the statements made by the Gosiivis to Mr. J. War- 
den (see Steele’s Law of Caste, App. B. p. 64 ff.), the members of this 
order living in Western India consider themselves as Sanny&sis, 
following the rules of ^ankardcharya, and pretend to obey the laws 
of Manu and other Dharmasastras. (c) Though it would therefore 
seem that cases of inheritance to their property should be decided 
according to the rules of the Dharmasastra on the succession to the 
property of a hermit, and though the answers to the following Ques- 
tions show this to have been also the opinion of some of the Law 
Officers, (fl) it nevertheless cannot be allowed that such a proceeding 
is in accordance with the general principles of the Hindfi law. For, 
though on account of their retirement from the world, they arc in a 
position analogous to that of the Sannyasis, thoGosavis eannot claim 
to be Sannyasis in the proper sense of the word. The order of the 
real Sannyasis is o]ieii, according to some authorities, to Brahmans, 
Kshatriyas, and Vaisyas, according to others to Braliraans only. It 
may be entered at any time after the completion of the ceremony of 
investiture with the sacred girdle (c) The Sannyasi is bound to 


(a) See the cases cited above, Introd. p 201, 

(h) Sec also the Ufp(U case, 11 Bom. 11. C. R. 249, and the Nalkm 
case, I L. R, 4 Bom. 545. 

(c) Different statements are given by 11. II. Wilson, Works, Ed. 
Rost, Vol. I. pp. 167 — 169, andpa6s/m. 

(d) They are considered as real Sannyasis also, Gnngnpoorcc v. 
Musst Jennee et al, 9 N. W. P. S. D. A. R 212; Smgram Singh v. 
Dehee Duit ei al, 10 Ibid. 477. 

(e) Nirnayasindhu, Par. III. Uttarardha, f. 51, p. 2, 1 9 : — An- 
giras — ** A person who knows (the Vedas) may enter the order of 
the Sannyasis, whether he be a Brahmachari, a Grihastha or Vdna- 

prastha, whether he be sick, or suffering Vijuanesvara 

(Mit. Pr&y. f. 25, p. 1, 1. 10) and the rest say that a Brahman alone 
has a right to enter on this (order of the Sannydsi), on account of 
this inspired text of Jabala: — ‘Brahmans become Sannyists,’ and 
because Manu says ; — ‘ Having reposited the sacred fires in his mind, 
the Br&hman should leave his house and enter the order of the San- 
ny&sis.’ And there is another verso to the same effect : — ‘ It is 
said that for BrAhmans four orders are ordained in the revealed texts, 
for Kshatriyas three, for Vaisyas two, and for Sfidras one.* But tho 
members of the three (twico-boni) classes have also a right (to enter 



BK. I, CH. T.] 


HDIHS to a OOSAVt 


553 


keep the vow of chastity and to renounce all trana^tion of business. 
The Gos&vis on the contrary receive among their number Sddras (a) 
also and women, who have no right to become Sanny&sis. They 
neglect the performance of the Samsk&ras or initiatory rites. Con- 
cubinage is allowed by their custom* and some marry. (6) Lastly, 
many are engaged in trade and other worldly business, (c) 

It thus appears that it is impossible to consider them Sanny&sis 
in the sense of the IlindO law, and consequently to subject them to 
the laws of this order. It is equally impossible to place them under 
the laws of the Grihasthas or householders, as some 6astri8 have 
done* since a very great number have no family ties and live in the 
Mathas as members of coenobitic fraternities ; and others, though 
married, adopt pupils. Now, in all cases, where a section of the 
Hindh community places itself by its customs or opinions in opposi- 
tion to orthodox Hind(lism and its law, the Hinthl legislators allow 
disputes between its members to be judged according to its law or 
custom, (d) 

Thus the king is directed to uphold the customs of the castes, (e) 
of the Pashandas, or heretical sects, and of the Naigama orthodox 
sects, if) The custom to be followed in the case of particular insti- 
tutions is in general that of such institiltioiis as proved by testimony. 
The custom in order to bo recognized must apparently be one not 
obviously bad or injurious to the institution to which it is attributed. 
See below, Sec. 1. On the same princi])lG of guarding the interests 
of the foundation it has been held that in the case of a Trusteeship 
held in heritable shares by several families, though a father could 
relinquish his right of management to his son, the son could not 
join ill an alteration in the constitution of the Trust. Nor could a 
majority of the trustees bind a minority by an agreement to increase 
the number of trustees. (^) 

the order of Sannyasis), since it is declared in the Itiirmapui4na ; — 

‘ A Brahman, a i^shatriya, or a Vaisya should leave his house and 
enter the order of the Sannyasis.’ 

(a) Steele, Law of Caste, App. B, clause 24. 

{h) Steele, Law of Caste, App. B, clauses 29 and 42. 

(c) Steele, Law of Caste, App. B, clause 14. 

(d) See Bhdu Ndtidji v Siindrdbdif 11 Bom. H. C. R. 240. 

(e) Vyav. May. p. 7, 1. 1 ; Borradaile 7 ; Stokes, H. L. B. 15. 

(/) Vyav. May. p. 206, 1. 1 ; Borr. 176, 177 ; Stokes, H. L. B. 141 ; 
Mit. Vyav. f. 73, p. 1,1. 6. 

ig) Kiylpattii A. Narayan Nambudri v. Ayikotlllalii S. Nambttdri, 

1. L. R. 5 Mad. 165. 
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Under these circumstances it would seem Advisable to place the 
cases referring to the inheritance to UosAvis under the rules which, 
according to their statements to Mr. Warden* contain their law of 
custom, (a) Hende in some of the remarks on the following cases, 
instead of the authorities from the Law Books being quoted in full, 
references have been given to the paragraphs of Mr. J. Warden’s Be- 
port, and to Stedle^s Law and Custom of the Bindoo Castes. 

The following Statement however may be quoted as describing a 
custom which With slight local variations governs the succession to 
Sanny&sis throughout the greater part of India* “ It has been laid 
down by the late Sadder Uewanny AdawlUt that amongst the gene- 
ral tribe of fakirs called saniasis a right of inheritance strictly 

BO speaking to the property of a deceased i/uru or spiritual preceptor 
does not exist ; but the right of succession depends Upon the nomina- 
tion of one amongst his disciples by the deceased ^Uru in his own 
lifetime, Which nomination is generally confirmed by the mahants of 
the neighbourhood assembled together for the purpose of performing 
the funeral obsequies of the deceased. Where no nomination has 
been made the succession is elective* the mahants and the principal 
persons of the sect in the neighbourhood choosing from amongst 
the disciples of the deceased guru the one who may appear to be the 
most qualified to be his successor* installing him then and there on 
the occasion of performing the funeral ceremonies of the late 
gwru^'ip) 

In some instances the religious services performed by Gosavls or 
Vair&gls in charge of temples are rendered on the voluntary prin- 
ciple. The temple is the property of a caste or section of a caste, 
whose representatives control the expenditure of the funds, pay the 
guru, and appropriate the surplus proceeds of the endowment and 
offerings for caste purposes. In such Cases the gurti holds his place 
for life and during good behaviour, but has not a property in his 
office or in the emoluments. Bis nomination of a chcl4 as his succes- 
sor has no special force, but is generally respected by the caste if he 

(a) Compare also Jtirunjun Bliarihee v. Padaruth Bharthcc et al, 
N. W. P. Repts. of Sel. Oas. 1864, Pt. I. p. 612. 

(b) Madho Das v. Kamta Bols, I. L. B. 1 All. at p. 541. Sugan 
Chand v. Chpalgir, 4 N. W. P. B. 101, excludes a cheld who deserts 
his gwru. On the subject of sacerdotal privileges and superiority, 
see Bamaaawm/y Aiyan et al v. Venkata Achari et al, 9 M. I. A. 844; 
and Kashi Bashi Bamlvnga Swamee v. Ohitumlernath Koomar Swamee, 
20 0. W. B. 217. 
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was himself held in esteem, (a) As to the formal expression of the 
will of the caste or its representatives in these and other cases re- 
ference may be made to Steele, L. C. 124 ss. The inhabitants of a 
village or of a quarter of a town sometimes erect a matha or temple 
— a practice often commemorated in inscriptions, {h) The position 
of the officiating worshipper or guru in such cases varies according 
to the terms of his institution ; but he is generally removeable for 
misconduct, (c) 


SECTION 1. 

I. To A Male Gosivi. 
a.— THE DISCIPLE. 

Q, 1. — Can a disciple succeed to the property of a de- 
ceased Gostlvi ? 

A. — A disciple is the heir of a Gosavi, and therefore can 
succeed as such. — Ahmedniiggur, 1845. 

Authority not quoted. 

Eema-Rk. — See Steele, Law of Caste, App. B. para. 20. (d) 

Q. 2. — A Gosavi died. There is a disciple nominated by 
him as his successor. Can ho succeed him ? 

A. — The Gos^vis and VairagJs should be regarded as 
Sannyasis of the lower castes, such as Sddras and others. 

(а) His nomination is in other cases held binding. See Steele, L. 
C. 437. 

(б) As for instance the one described in Ind. Antiq. vol. X. p. 185 ss. 

(c) See Acliarji Lallu Uanchor v. Bhagat Jetha hdljh Bom. H. C. 
P. J. 1882, p. 374. 

(d) Succession to ascetics is based wholly on personal association, 
Khuggender iV. Chowdhry v. Sharupgir Qgh<n*enath, I. L. E. 4 Calc. 
5t3. An ascetic cannot alter the sucession to an endowment, MohutU 
Rumundae v. Mokunt Ashbul Dass, 1. 0. W. E. 160. He cannot impose 
restrictions on his successor contrary to the custom, such as disposing 
of the Mohantship by way of reversion, Qreedhari Doss v. Nund Kusore 
Doss, 11 M. I. A. 405. The general rules of suooession are given in 
the Sm^iti Chandrik&, p. 122. 

The trustee of a religious endowment may not alienate or encumber 
it except under special circumstances. See Q. 4. Bern. 2. 
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The person who claims to be the heir is a disciple nominated 
by the deceased. His claim therefore should be recognized. 
Ahmedahad, Seftemher Ibth, 1853. 

Authorities.— (1) Yyav. May, p. 134, 1. 4 ; (2) p. 141, 1. 7. 

— 1. The Guru must nominate a chela as successor, and 
this must be confirmed by the mohaiits. (a) For the succession of a 
chela in the Sravak sect, see Bhniaruk RaJiniJra v Sook Sagnr ef al. (6) 
For a joint succession of two chelas, Gopaldas v. Damodkar (r) 

2. Sfidras cannot become Sanny&sis in the sense in which the 
word is used in the Dharmasdstras. See Introductory Remarks. 

3. See also Steele, Law of Caste, App. B, para. 20. 

Q. 3. — Is a disciple or a Gurubhau of a Gosfivi his heir ? 

A , — ^If the GurubhaA is separate the disciple will be the 
hoir. If he is united in interests, he and the disciple will be 
the equal heirs. — Khandesli, July 3rd, 1854, 

Authorities.— (1) Yyav May. p. 131, 1. 8 ; (2) p. 13t, 1. 4 

Remark.— 8(?e Steele, Law of Caste, App. B,para. 20 ; Mahdo Das 
V Kumta Das [d) 

Q, 4. — A Matha of a Gosiivi had always been in charge of 
disciples succeeding one another. Should it remain with a 
disciple or a relation of tbo GosAvi ? 

A , — The Sastras contain no provision regarding the matter. 
The custom of the sect should therefore be inquired 
into.— 'PoQMU, December 29ih, 1847. 

Authority. — Vyav. May. p. 7,1. 2 {see Chap. II. Sec. 13, Q. 9, p,462 ) 

Bem ARKS.— The Matha should pass into the possession of the disciple 
if he was nominated by his Guru. If no nomination had taken place, 
and there are several disciples, they or the Gasndmah will elect a sue* 
cessor. See Steele, Law of Caste, App. B, paras. 18, 19, 20. 


(a) Atmanund v. Atmaramt W. P. S. A- R. for 1852, p, 463. 
{h) 1 Borr. R. 320. 

(c) 1 Borr. R. 439. 

(d) I. L. R. 1 Alb 539, 
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2. In Rajah Vmmah Valia v. Ravi Vurmah Muilia, (a) the Judicial 
Committee say “ They conceive that when, owing to the absence of 
documentary or other direct evidence of the nature of the foundation, 
and the rights, duties, and powers of the trustees, it becomes neces- 
sary to refer to usage, the custom to be proved must be one which 
regulates the particular institution.” Reference is made to the case 
above, Q. 1, and approval given to Peacock C. J.’s dictum in that case, 
that “ each case must be governed by the usage of the particular 
mohantee. ” The Bamoewara Pagoda case (6) also is referred to. 

“ The important principle is to ascertain the special laws 

and usages governing the particular community.” 

In Sammanfha Pandarn v. Sellappa Chettl (c) the origin of mathas 
is discussed, and the duties and powers of the superior described in a 
way assigning to him in Madras a somewhat larger discretion than is 
recognized elsewhere. 

3 Religious endowments are generally inalienable, but they may 
be temporarily pledged for repairs and other necessary purposes. 
See Promnno Karnavi Bebya v. Golah Chand Babu {,d) ; Narayanv. 
Chinfaman (e) ; Khvsalcliand v. Maliadevgiri (/) ; Mohunt BiDtn Su* 
roop Bass v. KhasJiee Jha (g ) ; Malltdr Sakharam v. Udegir Guru{h ) ; 
and the remarks in Gundoji Bawa v. Woman Bawa, {i) 

Q. 5. — 1. A Gosavi, having nominated two disciples, 
died. Both those disciples lived in the Matha of their Guru. 
The senior disciple nominated a disciple to succeed him. 
The junior disciple was afterwards confined in prison on a 
charge of murder. While in prison he nominated a disciple, 
and passed to him a deed authorizing him to inherit his and 
his Guru^s property. On the strength of this document, 
the disciple has filed a suit against the senior disciple, and 
the man nominated by him as his disciple, for the recovery 
of the property of his Guru, Is his claim admissible ? 


{(x) L. R. 4 1. A. at p. 83. 

(&) L. R. 1 I. A. at p. 228. 

(r) I. L. R. 2 Mad. 176. 

{d) L. R. 2 I. A. 145, 151. 

(e) I. L. R. 5 Bom. 393. 

(/) 12 Bom. H. C. R. 214. 

(g) 20 C. W. R. 471. 

(A) Bora. H. C P. J. 1881, p. 108. 
{{) Ih. p. 292. 
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2. What actions make a man Patita ? 

8. What ceremonies should be performed on the occasion 
of nominating a disciple ? 

A> — 1. As the man was confined in prison for murder, 
he must be considered a Patita. He has forfeited his right 
of nominating a disciple, and a disciple nominated by such a 
person cannot claim any property. 

2. A man becomes a Patita by the commission of the fol- 
lowing crimes : — (1) Stealing gold; (2) Killing a Brfihinan ; 
(3) Drinking intoxicating liquors; (4) Having criminal 
intercourse with the wife of one^s teacher, one’s sister, &c. ; 
(5) Burning a house ; (G) Killing a man by administering 
poison to him. There are some others besides those above 
enumerated. 

3. A person nominated a disciple must be one who is 
not married. The Guru gets him shaved and communicates 
to him certain sacred words. The followers of the sect to 
which the Guru belongs are inforraed of the intended nomi- 
nation. The Sastra is silent on this subject, but the custom 
requires these ceremonies, and a disciple, duly nominated 
with the customary ceremonies, becomes entitled to a share 
of bis Guru's property.-^A/medabad, June 2nd^ 1845. 

Authorities, — (1) Mit. Vyav. f. 60, p. 1, 1. 13 ; (2) f. 60, p. 2, 1. 1 ; 
(3) Vyav. May. p. 16X, 1. 7. 

Remarks, — 1. The acts for which a Gos&vi is outcasted are : — 
Killing a cow, a Br&hman, a woman, a Guru, or a child, and sexual 
intfercourse with other than HindQ women. See Steele, Law of Caste, 

4.pp* B, para. 30. 

2. Regarding the ceremonies at the initiation of a Gos&vi, see also 
Steele, Law of Caste, para, 27. 

3. Importance seems to be attached by some of the sects to a 
written nomination of a chel& as successor to the guruship which, 
once delivered, they consider irrevocable except for conduct produc- 
ing spiritual incapacity. 

4. In Oreedharee Doss v. NundHssore Doss Mohimt, {a) the Judi- 
cial Committee say : — ** This seems to be clear, from all the evidence 


(a) 11 M. I. A. at p. 429. 
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in this case, as far as it has been brought under their Lordships' 
attention, — that there cannot be two existing MohanU; that the 
office cannot be held jointly; and that, therefore, if there was a double 
Ticca at all, it must have been a Ticca of the office in reversion after 
the existence of the incapaeity of Ladlee Doss to perform the duties. 
But the evidence upon that point, and the law adduced upon the 
subject before their Lordships, fail entirely to satisfy their minds 
that aUJr such species of investiture was according to the rules 
and customs of these Mdhdnte, or that any such Mohaniship can be 
given in reversion.” 

Q. 6. — A Gos&vi had two disciples, one w^fcs bom by a 
kept woman, and the other was presented to him by another 
Gosavi* The Gos&vi^ at his death, left no directions provid- 
ing for his succession, and the question is who should suc- 
ceed him ? 

A.---A virtuous disciple should succeed. The son ot a 
kept woman cannot. A virtuous disciple means a disciple 
who is hospitable and civil to those who visit his dwelling. 

Ahmednuggury October 20fA, 1859. 

AutUorities. — Vyav. May. p. 142, 1. 4 and 8. 

Remark. — ^This answer would be right in the case of a real Saimy&sL 
According to the custom of the GosS«vis, however, to whose case also the 
authorities above quoted refer, natural sons may become disciples, and 
inherit as such from their fathers. See Steele, Law of Caste, Appx. B. 
paras. 29 and 20. See also Ncirdyanhhdrtl v. Lavhighhdrii et al, {a) 
which excludes the offspring of an adulterous connexion. 

2. The purchase of a chcld is in some cases recognized. See Coleb. 
Dig. Bk. V. Chap. IV. Sec. 10, note. This, Colebrooke says, is not 
to be regarded as adoption but as resting on the special custom of 
the caste. See 2 Str. H. L. 133. 

Q. 7. — Two persons claim to be heirs of a GosftvJ of the 
Maratha caste. The one is a Gurubhafl^^ or a disciple of the 
same preceptor. The other is a son of a kept woman of the 
deceased, but adopted by him as his disciple by the ceremony 
of tonsure (Mundana). Which of these is the proper heir ? 


(a) I. L. R. 2 Bom. 140. 
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A. — Both appear to be the heirs, but the one adopted as 
disciple seems to be the nearer of the two. 

Eutnagherry, November 8th, 1845. 

Authority Hot quoted. 

Keuarks. — See Steele, Law of Caste, Appx. B, para. 29. 

2. The alleged disciple or shishya of a deceased Cosftvi who sued 
another alleged shishya in possession of the matha and estate for a 
declaration of his own superior title must, it was held, pay the fee 
proper for a suit for possession, the real purpose of the suit being 
to obtain the property, (a) 

Q, 8. — A Matha of a Gos^vl was held from disciple to 
disciple. This being the case, a disciple married, and broke 
through the custom of the Matha. Can this breach of the 
custom be held a bar to his right of inheritance ? 

A . — A disciple, who conforms himself to the custom of the 
Matha, and no other, can succeed. 

Alimednuggur^ Angud 14f/i, 1854. 

Authority.— Vyav, May. p. 142, 1. 2. 

Eemarrs. — T he authority given by the Sastri refers only to a real 
Sanny&si, though the answer itself appears to be correct. 

2. Both in the Dekkan and elsewhere the Gosavis in some cases 
marry and still are eligible to mahantship in succession to deceased 
mahauts. “ The exception made (by Mr. Warden) must be extended 
to other places than the Dekhan also. It has been proved that the 
Bh&rti sect of Gosdvis in (Ahmedabad) the locality whence this 

appeal comes, very generally marry and there is one if not two 

instances of a married member of the Bh^rti sect being a mahant of 
a math.’' 

“ The plaintiff having proved his succession as mahant 

we think that the burden of proving that the plaintiff’s subsequent 
marriage worked a forfeiture of his office and its appendant property 
^nd rights lay upon the defendants. ”(6) 

(a) Ganpatgir v. Oanpatgir, I. L. R. 3 Bora. 230. 

(ft) Sir M. Westropp. C. J., in Gosain Sttrajhharti (Plaintiff in both 
cases) versus Gosain Rambharti (Defendant in R. A. No. 11 of 1880), 
and Gosain Ishvarhkarti (Defendant in R. A. No. 12 of 1880), I. L. 
R. 5 Bom. at p. 684. 
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Q. 9. — If a Gos&vJ has got himself married, is he still to 
be considered a Gosavi ? Can he claim the right of inherit- 
ing from his Guru ? A deceased Gosavi had left two dis- 
ciples; — one of them is suffering from a disease, and the other 
died leaving a disciple nominated by him. To whom will 
the right of inheritance belong ? to the man afflicted with 
disease, or to the disciple of a disciple ? 

A , — The question of the legality or propriety of the mar- 
riage of a Gosavi should be disposed of by the king in 
accordance with the usage of the sect. When a disciple is 
suffering from such diseases as black leprosy and others, 
and when he is in such a condition that he cannot be admit- 
ted into the sect, he cannot claim the right of inheritance. 
According to the custom of the sect, the disciple of a disci- 
ple will be the proper person to inherit the ])ropcrty of the 
deceased. — Ahniednuggur, October 2Gth^ 1850. 

Authority. — Vyav. May. p. 142, 1. 2 and 8. 

Remarks — 1. Regarding the permissibility of the marriage, see 
the preceding case. 

2. Regarding the right of the disciple’s disciple to inherit fron his 
Guru's Guru, sre Steele, Law of Caste, App. B, para 20. 


L 5.— FEMALE DISCIPLE. 

Q. 1 , — A Gosavi who bad no heir, nominated a woman as 
his disciple. Can she be the heir after his death ? 

A , — According to the Sastras she cannot be the heir of 
the deceased. — Dharwar^ October 2nd, 1848. 

Authority. — Vyav. May. p. 142, 1. 4. 

Remarks. — 1. Female disciples are received by the GosAvis, and as* 
it would seem, they also inherit their Guru’s property. Sec Steele, 
Law of Caste, App. B, paras. 21 and 20. 

2. In the Reports of Selected Cases, Sadder Dewani Adawlnt, 
North-Western Provinces, Vol. II. p. 235, it is ruled, that a female 
disciple does not inherit, since, according to the Sindu Law, only 
males can take the property of their Guru. 

71 H 



662 HEIKS TO A GOSAVf. [bk.i,ch.v,s.1.t.(2,q.2. 

L c.— DISCIPLE^S DISCIPLE/ 

Q, 1 . — A Gos&vi died. There is a disciple of his disciple, 
and some grand-disciples of the grand-disciple of his Guru. 
The question is which of these will be the heirs of the 
deceased ? 

A, — The grand-disciple is the heir. If, however, the 
deceased and the other disciples were united in interests, all 
would be entitled to an equal share of the inheritance. 

Khandeshj Jamtary 26th, 1854. 

Authority. — ^Yyav. May. p. 13*1, 1. 4. 

Remark. — See Steele, Law of Caste, App. B. para. 20. 

Q, 2. — Should a man apply for the property belonging to 
his Guru^s Guru, can he have it ? 

A. — No. — Dharwar, 184G. 

Authority not quoted. 

Remark. — See the answer and remark to the preceding case. 

I. fZ.— THE FELLOW-DISCIPLE. 

Q, 1. — A Gosavi died. His Gurubhaii is alivo. Should 
the property of the Gosavi be considered heirless ? 

A. — The Gurubhad is the heir of the Gosavi. 

Tanna, March 26th, 1850. 

Authority. — Yyav. May. p. 142, 1 4. 

Remark. — The authority refers to a real Sannyasi. 

Q. 2. — A Eanpha^i Gosavi had two disciples. They 
both died, one after the other. A disciple of the first 
deceased has applied to be recognized as heir of the one who 
died afterwards. Is he the heir ? 

A , — When a man in the order of Vilnaprastha^^ dies, 
his Guru and others can inherit his property. When a man 
dies in the order of Sannyasis his disciples become his 
heirs. When a man dies in the order of Brahmachari, his 
Dharma-Bhads or fellow-students can inherit his property. 
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From this, it appears that a disciple, nominated according 
to the custom of the caste by the one who died first, can 
inherit the property of his Guru’s brother who died after- 
wards. — KJiandf'sh^ August 23rd, 1850. 

Authority. — Vyav. May. p. 142, 1. 4. 

Remark. — The authority and answer apply to the case of a real 
Sanny&si. 

Q. 3. — Can a Gurubhatl of a Guru of a deceased Gosavi 
be his heir ? 

A . — No one can bo the heir of a deceased Gosavi except 
his Guru disciple or Gurubhad. 

Alimcdnuggur^ Norcmher 4th ^ 1846. 

Authority not quoted. 

Q. 4. — A Gosavi had two disciples. One of them no- 
minated a disciple, the other had none. The latter died. 
Can his property be claimed by the disciple of the former ? 

A , — The Sustra does not recognize the heirship of a per- 
son situated as above mentioned. He cannot therefore be 
considered an heir of the deceased. 

Pooua, Nuvemha' 30//f, 1853. 

Authority not quoted. 

I. c.—TUE GURU’S FELLOW-DISCIPLE. 

Q, 1. — A Gosavi has died. Will the GurubhaA of his Guru 
be his heir ? 

A . — The Sastra allows a man to acquire knowledge from 
a person of a lower caste than himself. By the custom of 
the country, a Guru and a disciple stand in the same relation 
to each other as a father and a son, and they become heirs 
of each other. The Sastra permits a disciple to inherit from 
his Guru, and a Guru can in like manner inherit from 
his disciple^ who dies without issue. It is nowhere men- 
tioned in the S&stra that in the absence of a Guru his brother 
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may succeed^ bat as a Gura in the caste of Gos^tis takes 
the place of a father in a family, a Gurubh&u may, in the 
absence of a disciple, brother, or brother's disciple, be consi- 
dered an heir. — Sadr Adalat^ March bth, 1853. 

Authority.— Viramit. f. 209, p. 2, 1. 9. 

Remarks. — 1. The answer would apply to a real Sannydst. 

2. The decision of the question depends upon the custom of tb© 
caste and class. 

n.— HEIRS TO A GHARBARI, OR 
MARRIED GOSAVI. 

Q. 1. — A Gosiivi kept a woman. She gave birth to a son. 
The Gosavri then married another woman. He afterwards 
died. Which of these three survivors should bo declared his 
heir ? and how far would the fact of the deceased being ori- 
ginally a Brahman, Kshatriya, or a Vaisya before he entered 
the order of Gosdvi, affect the rights of heirs ? 

A. — A good disciple becomes the heir of a Gosavi as a 
general rule. But if he were of the Siidra caste and his wife 
childless, the son of bis mistress would, according to the 
custom of the Shdras, be his heir, the wife being entitled to 
a maintenance only. If the deceased originally belonged to 
either of the other three castes, viz. Brahman, Kshatriya, or 
Vaisya, his good disciple should be considered his heir, 
Ahmedmiggiir, April 14th, 1857. 

Authorities.— (1) Mit. Vyav. f. 65, p. 1, 1. 11 ; (2) f. 59, p. 1, 1. 13. 
Remarks. — 1. The Sastri’s answer applies to a Griliastha or house- 
holder only. 

2. If the customs of Gharb^ri Gosavls are the same as those of 
GosAvis proper, as would seem to be the case according to Steele, 
Law of Caste, App. B. para. 42, the illegitimate son will bo the heir. 
See Steele, ibid. para. 29. (a) 

Q. 2. — A Matha of a Gosavi was held from disciple to 
disciple, A Gosavi who came into possession of it kept a 
woman, by whom he had a son. Afterwards he married and 

(a) This case illustrates the remarks made above, Introd. p. 85| 86. 
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became a ^‘Gharbari/^ He subsequently acquired some pro- 
perty and died. The question is, whether the son of the kept 
woman or his widow is the heir ? 

A , — If the GosSivi belongs to the SAdra caste the son of 
his kept woman will be his heir. If the GosAvl belongs to 
either of the throe superior castes, namely, Brahman, Kshat- 
riya, and Vaisya, his widow will be his heir. The son in 
this case may claim maintenance, not as a matter of rights 
but grace. — Tanna, March 15<A, 1856. 

Authobities.— (1) Mit. Vyav. f. 55, p. 1, 1. 11 ; (2) f. 55, p. 2, 1. 1. 

Bemaek. — See the preceding case. 

Q. 3. — A deceased Gosavi has left a wife and a disciple. 
Which of these is the heir ? 

A , — The wife will be the heir. The disciple cannot suc- 
ceed, but if the custom of the sect requires that the disciple 
should succeed, ho may be allowed to do so. The wife in 
that case will bo entitled to maintenance only. 

Khandesli^ Novcinhcr 30th, 1859. 

Eemark. — R egarding the Gharbari, or married GosAti, see Steele, 
Law of Caste, App. B. paras. G and 42 ff. 

Q. 4. — A Gosavi, either of the sect of the Puri, Giri, or 
Bharathi, acquired a Vatan like that of a Patil or Kulka- 
rani. Can it descend to his or his wife’s disciple ? 

A . — Among the Gosavis of the above-mentioned sects, a 
disciple is as good an heir as a son among other people. 
If a disciple was not nominated by the male Gosavi, his wife 
may nominate one to succeed to her estate in the same 
manner as a widow among other classes is allowed to adopt a 
son. No objection seems to exist to such a proceeding. 

Khandesh, October 2\st, 1848. 

AuTUOEiTY.—Vyav. May. p. 142, 1. 4. 

Q. 5. — The parents (of the Kunabi caste) offered their son 
of the age of three months to a Gharbari Gosavi (married 
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Gosavi), Before the child was initiated in the rites of the 
sect, the Gosavi died. His wife, however, called tl;^e mem- 
bers of her sect, and presented a turban to the child, and 
placed him on the seat of the deceased. The nephew of the 
deceased taught him certain incantations and shaved his 
head. Is this not sufficient to entitle him to a certificate of 
heirship of the deceased ? 

A , — If the deceased Gosavi^s wife and nephew have done 
all that was required to qualify a successor to a Gosavi ac- 
cording to the customs and rules of the sect, the certificate 
applied for may be given to him. Among the Vanapras- 
thas, Brahmacharis, and Sannyasis of the ten different 
tenets, the succession takes place by disciples. The Gosavis 
and Vairagis follow the same tenets, and should be treated 
accordingly. — Aliniednnggury March 28thy 1849. 

Acthobitx. — ^Vyav. May. p. 112, 1 2 and 8 

III.— HEIRS TO A GOSAVINi, OR FEMALE 
GOSAVI. 

Q. 1. — A female Gosavi died. Which of the following 
will be her heir : — Her Guru, namely the preceptor, or the 
one who initiated her into the doctrine and practices of the 
sect; her Gurams son; her husband^s disciple; her second 
or husband’s disciple; her Gurubhaii, or the one 

who belongs to the same fraternity to which her Guru 
belongs ? 

A , — According to the custom of the sect of GoSavis, a 
well-behaved disciple will be the heir of the deceased. 
If she has made a gift of her property to her Guru, ho can 
take it. If there is neither of these with the necessary quali- 
fications, the disciple of her second husband must be pre- 
ferred to her Guru . — AhmednugguVy February 2Ulb, 1847. 

Authokities.— (1) Mit. Vyav. f. 59, p. 1, 1. 13; (2) Vyav. May. 
p. 142, 1, 8. 

Rsmabk.— iSee Steele, Law of Caste, App. B. paras. 21 and 20. 
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Q. 2. — Can a woman of the Gosavi sect, who is under the 
vow of oelibacy, nominate a disciple ? And can her pre- 
ceptor or Guru bo her heir ? 

A , — A virtuous woman of the sect can nominate a dis- 
ciple, and if a disciple is virtuous he can succeed as heir. 
The Guru may take such property as may have been duly 
transferred to him, but in the absence of a properly qualified 
disciple, the property will go to the Sirkar. 

Alimednuqgxir, August 1847. 

Autiioiuty. — Vyav. May. p. 142, 1. 4 and 8. 

Remaiik . — See Stccic, Law of Caste, App. B. paras. 21 and 38, 

SECTION 2.— HEIRS TO A JANGAMA. 

Introductory EE:vrARK. 

The Jangamas are tlic priests of the Lingayata sect, who pretend 
to have renounced the world, like the Saimyasis. But the laws 
referring to the latter cannot be applied to them for the same reasons 
as in the case of the Gosavis. For an account of their doctrine and 
history, see H. H. Wilson, Works, Ed. Host, Vol. I., pp. 218 — 230; 
and of their customs, Steele, Law of Caste, p. 105 ff. 

Q. 1. — A Brahmachiu l Jangama, holding the hereditary 
office of Pat^dliikuri died. The question is whether the 
successor to the office should bo a Brahmachuri (unmarried) 
or a married Jangama ? 

2. A man alleges that the office was conferred upon him 
by the deceased. The question is, whether his eligibility to 
the office will bo effected by the performance or omission of 
the ceremony called the Jangama-Diksha (a). 

3. The head Matha is presided over by a Brahmachari 
Jangama, and there is an inferior Matha, which is also pre- 
sided over by persons of the same class. The Brahmachari 
of the inferior Matha died, and has left no disciple. Can 
the Brahmachari of the head Matha succeed to the inferior 
Matha ? 


(a) DikshA = Initiation. 
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A. — 1. A man cannot succeed to a Pattadhik&risliip, 
unless he is his Dharma-brother, or fellow-student living in 
the same dwelling. He must further be a BrahmachSlri 
living in a college, and a Vlra-Saiva, who is the most pious 
of the seven classes of the Saivas or the worshippers of 
Siva. A married man, although he is a fellow-student, 
cannot be an heir of a Pattadhikari. 

2. The answer to the second question is, that if it be 
proved that the man who claims to bo an heir of the deceased 
is possessed of all the qualifications above-mentioned, and 
the Pattadhikari on his death-bed conferred tlie office upon 
him with the ceremony called the Triordha-Diksha,^’ his 
claim should be admitted. 

3. The answer to the third question is, that if the Pat- 
tadhikari of the head Matha possesses all the fpialifications, 
and if he has a right derived from long established custom, 
he may be allowed to succeed. 

Sholapoor, December Srd, 1856. 

Authority. — Mit. Yyav. f. 59, p. 1, 1. 13. 

B/EMarks. — According to Steele, Law of Caste, p. 105, the head of 
the Matha (Pattadhikari) appoints his successor, or the disciples elect 
a new Pattadhikari with the sanction of the caste, Zamliidars or Co- 
vernment. 

In some Mat has the Jangamas are married. Ibid p. 100. 

There is a good account of the usual origin of a Matha in Samman- 
tlia Pandara v. Sellappa Chcttl (a) referred to above. 

SECTION S.^HEIRS TO A JATI. 

Introductory Remark. 

The Jainas are divided into Yatis or Jatis, religious devotees, and 
6r&vakas, lay-brethren. As the Jainas deny the authority of the Ve- 
das, they belong to the Pdshandas, heretics, and their devotees, con- 
sequently, are not subject to the laws of the Sannyasls. Regarding 
the history and doctrines of the Jainas, see H. H. Wilson, Works, 
Ed. R. Rost, Vol. 1. pp. 276—369 ; and regarding the practices of tho 
Yatis, ibid. p. 317 ff. For rules and customs as to the succession 
to Gurus, see Steele, Law of Caste, p. 103. 


(a) I. L. R. 2 Mad. 175. 
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Q, 1. — (1) A Jati died leaving two disciples. They may 
have ejSected a partition of the property of their Guru or left 
it undivided. Afterwards the senior disciple died, leaving a 
disciple. The questions are, whether this disciple can claim 
a moiety of the property of his grand*Guru ? or whether it 
will go to the brother-disciple of the last deceased ? 

(2) A Jati first became a disciple of one Guru, and after- 
wards of another by the ceremony called Sipuj,^^ and as- 
sumed the name of Datta. Subsequently he called himself by 
a name in which his first and the second name were com- 
pounded. Is the Jati to be considered a disciple of the first 
Guru ? and can he inherit from his Guru in preference to 
his brother-disciple ? 

A. — (!) The Sastra declares that the best disciple is the 
heir of liis Guru. The two disciples, having efiected a parti- 
tion of their Guru’s jiropcrty, became separate. Afterwards 
one of them died. Ilis disciple therefore is the legal heir. If 
the Guru’s projierty had not been divided, yet the right to 
an equal share of it on the ])art of each of the two disciples 
is inherent, and the disciple of the deceased should be 
allowed to take whatever share belonged to his Guru. 

(2) The Jati, who became a disciple, first of one and then 
of another Guru by the ceremony called Sipuj,^’ cannot bo 
considered to have deserted his first Guru. He still calls 
himself by the name which his first Guru gave him. 
He cannot therefore bo considered to have forfeited his 
right of inheritance . — Surat y September 2dih, 1849. 

AuTuoiufT.— Mit. Vyav. f. 59, p. 1,1. 13. 

Q. 2. — A Guru of the Sraraka sect has applied for a 
certificate declaring him to bo the heir of a disciple of his 
Guru-Bhail. The applicant has kept a woman. Is his 
right to inherit from the deceased aifected by this circum- 
stance ? 

A . — A Guru is like a Sannyasii and fornication on his 
part is contrary to the iSastra and the usages of the Jaina 
72 H 
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sect. A Guru addicted to such a vice forfeits his right of 
inheritance. — Surat, October 28th, 1850. 

Autuoritibs. — (1) Mit. Vyav. f. 59, p. 1, 1. 13; (2) Yoga Chandrik^. 

SECTION 4.— HEIRS TO A NANAK SHAIII. 

Q. 1.— A man of the Nd,nak Shahi sect died. There are 
his Guru-Sishyas and Guru-Bhafts. Which of these should 
be considered his heir ? 

A , — The sect founded by Nilnak Shahi is not recognized 
by the Sastra. It has recently come into existence. The 
persons of that sect arc Sudras, whose property ciinnot be 
inherited either by their Gurus or Sishyas, and others 
connected merely by the similarity of their tenets. The 
property should bo taken possession of by the Sirkar. 

Poona, July itliy 1851. 

Authority.— -Yyav, May. p 142, 1. 2. 

Remarks.— 1. Regarding the tenets and history of the Naiiak 
Sh^is, see H. H. Wilson, Works, Ed. R. Rost, Vol. I. p. 2(>7 ss. 

2. The ^astri seems to intend that the Xanak Shahi, being Sddras, 
cannot be placed under the rules regarding the inheritance to a San- 
nydsi. But it by no means follows that for this reason tlic i)roperty 
is to be considered heirless. According to what has been said in the 
Introductory Remark to Chap. V. Sec. 1, the case ought to be 
decided according to the custom of the sect. 

SECTION 5.— MANBIIAU. 

Q. 1. — There are two sects of Manbhaiis. The indivi- 
duals of the one lead a life of celibacy, and the individuals of 
the other marry. Among the former, are preceptors and 
disciples the heirs of each other ; and among the latter, aro 
sons and other relations the heirs ? 

A . — There is no provision in the Sastra regarding tho 
sect, and the question thoreforo must bo decided according 
to the customs of the sect. 

Ahmednuggur, October 27th, 1848 , 
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Q, 2. — Can a disciple of the '^Malri^^ caste be tbe heir of 
a Mlnbhavini (a woman who had embraced the tenets of 
Manbhafi)?’ 

A. — If the man of the Malri caste was made a disciple ac- 
cording to the custom of the sect, ho can bo the heir. 

Khaudcshy Octohor 11th, 1852. 

Q, 3. — A “Guru BaliJna^^ of a man of the Manbhau sect 
died. lie claims her property. Can it be given to him even 
if the Guru is said to be living in another country ? 

A. — There is nothing in the Sastras regarding the sect. 
Their customs, therefore, whatever they may bo, should be 
respected. — Ahnicihbii^fjar, October 16ih, 1850. 

Q, 4.-^ A woman had two sons, named Saybowa and Sukha- 
deva. The woman, though originally a Sudra, adopted a 
MaubhaA for her Guru. Her younger son Sukhadeva also 
chose the same Guru, so that according to the custom of the 
sect, the mother and the son became Gurubhau and Guru- 
bahina (brother and sister) of each other. Saybowa had 
selected a different Guru. The mother, after her initiation 
into the sect, built a house. Subsequently she and her son 
Sukhadeva died. The latter has left a disciple. By the 
custom of the Manbhail sect a Gurubhau become^ heir. 
The question therefore is, whether the disciple of Sukhadeva, 
who was the GurubhaA of his mother, or the son of Say- 
bowa, should inherit it ? 

A, — According to the Sastra, the son or the grandson is 
the heir to the property of his mother. 

Khandesli, Fchniary lOtJi, 1851. 

Authority not quoted. 

SECTION 6.-IIBIRS TO A VAIRAQI. 

Introductory Remarks. 

Regarding the history and tenets of the Vair&gis, see H. H. Whson, 
Works, Ed. R. Rost, Vol. I. p. 184 II. 
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Regarding their custoTTis see also, Steele, Law of Caste, pp. 102, 433 
BS. Vairagis so-called are sometimes found in occupation of temples, as 
amongst the Shenvi Brdhmans in Bombay. They in some cases hold 
the temple property after the manner of true mahants, and appoint 
cheUs, subject to approval by the paiicli or committee of the Vairagts 
of the other temples in the island. In other cases the pro])orty is 
held by trustees for the temple, and the (|uasi-mahants’ a]>poiiitinent 
of a successor is little or nothing more than a recommendation of him 
as worshipper to the trustees in wliom as re])resentatives of the caste, 
owners of the temple, the right of nomination is really vested. Idie 
practice varies as to the direct ownership of the endowment, as to its 
management, as to the rcmoveablcness of the worshipper, and the he- 
reditary descent of his office to cliclas whether nominated or not, and 
has seldom acquired in any institution the consistency and perma- 
nence recpiisitc to a custom to be recognized by Courts of Jaw. 

The Vairagis are Vaislinava mendicants, following (*irlicr the 
doctrines of Ramanaiida or of Ximbriditya, Kabir, Dadd, and other 
teachers. They receive ISddras and women into tl.eir community, and 
for this reason they can neither be considered real Saiin^Asis, nor be 
subjected to the laws of the 1 )Iiarmabastra. It nould however seem 
that the married Bbat Vairagis, mentioned by JMr. Steele, form an 
exception, and are simply Criliasthas or householders 


SECTION G (1).— HEIRS TO A VAIRAGl (a). 

Q, !• — Who is the heir of a deceased Vairagi ? 

A , — If the deceased has left any property, his disciple, 
and if there is no discijilo, one of liis sect will b(‘ thi' h(*ir. 
A Vairagi, however, can give away his property to any ono 
he chooses. — Surat, Aiujimf l,s/, 1815. 

Authority not quoted. 


{a) A disciple who leaves his Guru without permission and goes 
away, manifesting an intention to be permanently absent, is not en- 
titled to a share in tlie succcs.sion, Sooj/nu Chund vi ctl v. Gajtal (Hr et 
al, 4 N. W. P. 11. 101, This occurs not iinfrequcntly, m the chel&s 
go about to seek a better settlement. They cannot again become 
cheUs in the proper sense, but they sometimes attach tbomsolvcs 
to mahants or quashmahants as assistants, and get nominated or 
elected as successors. 
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Bemakks. — 1. Steele, Law of Caste, p. 109, 1st Edn. ; p. 103, 

2nd Edn. 

2. A Vairilgi may retain his property, (a) 

Q. 2. — Can a disciple of a Vairagi be his heir ? 

A, The Sastra tak(*s cognizance of the succession by a 
disciple of a Sannyasi, but not of a Vairagi. The custorn, 
therefore, should be the rule in the case of the latter sect, 
D'^cvmhcr 2Cthj 1854. 

Authority not (juotcd. 

Q, 3. — One Bhngvaiidas performed the funeral rites of 
the decreased Atinaram Bava Vairagi. The heads of the 
Vairagi sect called the ^^Mahauts/^ who had come on the 
occasion, recognized Bhagvaiidas as the successor of the 
(l(‘ceased. Should ho or the sister of the deceased be consi- 
dered the heir ? 

A. — According to the usages of the sect, Bhagvandus is 
the h('ir, by reason of his being a properly qualitied disciple. 
The sister, though a Sa})in(]ia relation, is not the heir. 

Ahi)mhiH<j(jHr, Novcinher Ibt, 1847. 

Aiithority not quoted. 

Kemakk. — 8ee Moh uni Shf opt okabh Duns v Moliiint Joijram Doss, {b) 

Q. 4. — There were two half-brothers of the Vairagi sect. 
One of iheni ludd a certain estate. On his death his sou 
succeeded. On the death of the son, the other brother came 
into possession. On his death, his son-in-law succeeded and 
remained in possession for about 10 years. He performed 
the funeral rites of his fathcr-in-law. The brother who first 
succeeded to the estate left a daughter. She has applied for 
a certificate of heirship. Can her claim be admitted ? 

A . — According to the usages of the V airagi and the Gosavl 
sects, a virtuous disciple has a better title to succeed than a 

Sapinda'^ relation. The disciple who performed the funeral 


(a) Jagannaih Pal v. Bulyauand, 1 Beng. L. R- A. 0. 114, 

(b) 5 C. W. R. 57, Mis. A. 
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rites of the deceased will therefore inherit, if he be a virtu- 
ous man. The claim of the docoased^s niece, who applies 
for a certificate, should be rejected as being contrary to the 
usages of the sect. 

Ahmedimggvr^ Angiist 13^7/, 1847. 

Remarks. — Virtuous hero means nob merely of good moral conduct, 
but of adequate capacity to profit by instruction, Viram. Tr. p. 203, 
though in fiict the Vairsigis arc often grossly ignorant. 

2. The adopted son of a Vairagi, who yet mingles in worldly 
affairs, may succeed to his property, [a) 

(2).— GJRU. 

Q. 1. — Can the Guru of a deceased Vairagi bo his heir ? 

A. — Yes. — Khandesh, Fobniarg hih, 1857. 

Authorities. — '1 ) Viram f. 309, p. 2, 1. 10 ; (2) Vyav. May p. 1 12, 1 7. 
Remark. — If such is the custom of the caste, and not, ns the Sa‘^tri 
seems to think, according to the Dharmasastra. Sec Jugdanuiul 
Gosamec v. Kessub Niuul Gosamee cf al (b) 

(3)._TIIE FELLOW-STUDENT. 

Q. 1. — Can the Gurubhau be the heir of a deceased 
Vairagi? 

A . — Whatever property may remain after the performance 
of the obsequies of the deceased should be made over to the 
Gurubhau, if the disciples are not to be found. 

Ahmednuggvr, April \0th, 184G. 

Authority not quoted. 

Q. 2. — A Vairagi of the Ramavat sect died. There are his 
nephew and a Gurubhau. Which of these will be the heir ? 

A , — According to the customs and usages of the sects of 
the Vair&gis and the Gosavis, the Gurubhad will be the heir. 
Ahmedmiggur^ January IC^/i, 1849. 

Authority not quoted. 

(a) Molinnt Mudhoohun Does v. Hurry Kiehcn Bhunjf C. S. A. R. 
for 1852, p. 1089. 

(5) C. W. R. for 1864, p. 146. 
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(4).— THE FELLOW-STUDENT'S DISCIPLE. 

Q. 1.— Can a disciple of a Gurubhuu bo the heir of a 
Vairugi ? 

No one can be the heir of a Vairagl except his im* 
mediate disciple. If none such is to be found, Government 
should take the property of the deceased, aftei’ defraying the 
expenses of his funeral. — Aliincdiiufjcjur^ 1845. 

Authority not (juotccl. 

R KM ARK. — Contradicted by the answers to the preceding Questions. 


^2. 2. — Can a Vairagi marry? and can his wife be his 
legal heir ? 

A . — Marriages arc allowed among the Vairagis, and the 
wife of one of that sect is his legal heir. 
xihmedmigrjary Ain'il Gih, 1810. 

Authority not quoted. 


CHAPTER VL 

PERSONS DISABLED TO INHERIT (a). 

SECTION 1 —PERSONS DISEASED IN BODY OR MIND. 

Q. 1. — A man has been blind of both eyes for about 16 
years. He lives with his son. The son incurred some debt 
for the support of his family. A creditor attached the 
son^s house, which w^as his ancestral property. The blind 
fatlier applies for the removal of the attachment. Should 
it bo granted ? 


(a) The Smriti Chandrika, Chap. V. p. 9, teaches that the epithet 
* incurable ’ being attached only to ‘ disease,' the other (]ualilications, 
though not congenital or permanent, exclude if apparent at the time 
of partition (becoming possible). Loss of caste does not now deprive 
of heritable capacity, Act. XXI. of 1860. Honamma v. TimmaiM 
I. L. R. 1 Bom. 659. 

The Roman law, after the establishment of Christianity, deprived 
heretics of heritable and testamentary rights. Stic Cud. Lib. I. Tit. 
V. 1. IV. 
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A, — If the blindness of the father is not curable ho can 
only claim maintenance. He has no right to the propoi’ty, 
and consequently his application is not admissible. The 
debt, which was incurred on account of the family, must bo 
paid from the property of the family. 

Aliniednuggur, Odoher 9tk, 1850. 

AuTiroiiiTiES. — (1) Vyav. May. p. Kd, 1. 5 and 7 Auth. 5) ; 
(2) p. 161. 1. 6; Ub p. 1?5, 1. 8 ;\4) f 1!), p. 2, 1. 3 ; (5*) Mil. Vyav 
f. 60, p. 1, 1. 13:- 

“ ‘ An impotent person, an outcast and Ins issue, one lame, a mad 
man, an idiot, a blind man, and a ]ierson afllict(^d with an incurable 
disease, as well as ofcliers (similarly disqualified) must be maintained, 
excluding them from ])articipation.’ ‘Aniinpotcnt person,’ one of 
the third gender (or neuter sex). ‘ An outcast,’ one guilty of saci'i- 
legc or other heinous crime. ‘ His issue,’ the oflspring of an outcast. 
^Lame,’ deprived of the use of ins feet. ‘A mad man,’ afllicted by 
any of the various sorts of insanity, proceeding from air, liile, or 
phlegm, from delirium or from planetary influence. * An idiot,’ a 
person dej)rivcd of the internal faculty, meaning one incapable of dis- 
criminating right from wrong. ‘ Blind,’ destitute of the \ isual organ. 
* Afilicted with an incurable disease,’ aflectcd by an irremediable dis- 
temper, such as marasmus or the like.” (Chap. II. See. 10, paras 1, 
2.) Under the term “ others ” are comprehended one who has cnl ored 
into an order of devotion, an enemy to his father, a sinn(‘r in an 
inferior degree, and a person deaf, dumb, or wanting any organ. 
(Colebrooke, Mit. p. 360; Stokes, II. L. J3. 45.")). 

Rem AUK. — In the case of Baboo Boflhnarahi Snigli v. Baboo Onirao 
Singh, (a) it was admitted that a woman’s insanity at the time of lier 
mother’s death excluded her from the inheritance, but opened it to 
her sons. (&) In Dace y. Toorbhoiiim Gojuil {c) it was ruled that a 
blind widow does not succeed to her liusbaiid’s ]iropcrty. In the 
case at 2 Macn. H. L 42, it is not specified whether a son, excluded 
in favor of a daughter, was insane from birth or not. In Colcb. Dig. 
Bk. Y. T. 320, 321, 326, 331 Comm., Jaganiiatlia seems to contemplate 
the defect that excludes as congenital, though it is not so stated; 
and so as to blindness and lameness. In the ])rescnt case, the pro- 
perty having actually vested, the texts cited do not seem to deprive 


(a) 13 M. I. A. 519. 

(5) See also Prem Narain Singh v. Parasram Blngh, L. R. 4 I. A, 105. 
(c) 1 Borr. R. 453. 
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the owner. The answer to the next question appears equally applic- 
able to this one. In Musst. Balgovinda et al r. Lai Bahadoor et al (a) 
it is ruled that subsequent insanity does not cause a forfeiture. See 
Introduction to Book I. p. 155, supra. 


Q. 2. — A blind man inherited certain property. It cannot 
be ascertained whether he and his brothers have separated. 
Are the blind raan^s sons and brothers entitled during his 
life-time to take the management of the property into their 
hands ? 

A . — The Sastras do not provide that a blind man may be 
dispossessed of his property. If he is unable to take care 
of tlie projioT'ty, those \vho are united in interests with him, 
as his brothers and sons, have a riglit to take charge of it. 

Poona, Jannav}/ IGih, 18-J5. 

ArTiioRiTiics — {]*) Mitakslmra, f. 60, p. 1, 1. 13 {,<oo Chap. VI. Sec. 
1, Q. 1) ; {2*) Mit Yyav. f (>0, p 2, 1. 7 

Blit their sons, whofhor loc^itimato or the ofT'^prinsj of the wife 
by a kinsman, aro entitled to allotment'^, if free from similar defects.” 
(Oolcb, Mit. p. odd ; Stokes, 11 L. B. 457.) 

Reaiakhs. — 1 If the man was blind at the time the inheritance 
would have devolved upon him, that circumstance would, according 
to some oj)iuious, act as a disqualification S^'C, however, the ca.«jes 
noticed under th(! head “Persons DisQT ALtFiEn to inherit,” in the 
Introduction. Only sous by birth and Kshetrajas are mentioned as 
kiking the place of a di.sipialified father, not sons by adoption. His 
sons, if he had any, would take his share 

2 In Bengal it was ruled that a son born to a deaf and dumb 
man after the grandfather’s death could not inherit [h) See the case 
of Bahoo Bndhnaroin Singh v Baboo Omrao Singh, (c) above, as to 
a woman’s insanity. A blind woman may dispose by will of property 
to which sho is absolutely entitled, [d) 

{a) 0. S. D A R. for 1851, p 214. 

(b) Paroshmnni Dasi v Dinanath Das, 1 Beng L. R. A. S. C. 117. 

(c) 13 M. I. A. 519. 

(d) Bai BenJeor v. Jeshanliar, Bom. H. C. T J. for 1881, p. 271. 

73 a 
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Q. 3. — Can a man claim a sbane of his ancestral property, 
if he is not completely blind? 

.A man not completely blind does not forfeit his right 
to a share, — Rutnagherry , December \2ihy 1850, 

Atjteoritt.— Vyay May. p. 161, 1. b. 

Remarks. — 1. For the ^^stras mention only a Blito man as unfit 
to inherit. See the definition of ‘ a blind man’ in the passage of the 
Mit^kshara quoted under Q. 1 . 

2. For the Bengal Law, see Molieeh Clmnder Boy ei dl v. Ckjmder 
Mokun Boy et al. (a) 

Q, 4.— A man was bom lame. The creditors of his 
brothers having obtained decrees against them attached the 
property of the family. The lame man has filed a snit for 
the removal of the attachment from a portion of the property 
alleged to be his share. The question is, whether a iame 
man can claim his share of the common property at a time 
when he is about to be deprived of maintenance ? 

A. — A snfficient means of maintenance should be reserved 
for the lame member of the family, and the rest sold for the 
satisfaction of the decrees of the creditors. (6) 

Butnagiterry, May 19^7*, 1853. 

Authorities. — (1) Vyav. May. p. 161, 1. 5 {see Auth 2); (2*) Mit, 
Tyav. f. 60, p. 1, 1. 13 {see Chap. YI. Sec 1, Q. 1). 

Q, 5. — If a man^s brother's son is afflicted with black 
leprosy, can he claim his share of the family property from 
his uncle, who is united in interests with him ? If not, can his 
mother claim it ? If neither can, will it be obligatory upon 
the uncle to support the mother and her son affected with the 


(a) 23 C. W. R. 78. 

(b) This and other cases of maintenance are disenssed in Ldkskman 
T. Satyahhamdbai, I. L. R. 2 Bom. 494, to the effect that the active 
members may deal with the whole property in honest transactions 
for the common benefit. See above, pp. 248, 263, 264. 
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disease ? Ifthesharewhicli they otherwise would have claimed 
is not sufficient to provide a suitable maintenance for them^ 
can the uncle be obliged to make it up from his own means ? 

-1.— A person, afflicted with black leprosy, and his mother 
have no right to any share. If the share which would have 
fallen to them is not sufficient to provide a suitable mainte- 
nance for them, the uncle must make it up from his own 
means. — Uutnagherrif, August 1855. (a) 

Authorities. — (!♦) Mit. Vyav. f, 60, p. 1, 1. 13 {see Chap. YI. Sec. I, 
Q 1); (2) Vyav. May. p, 161, L 3 and 8 (see Auth. 1); (3) p. 164, 1. 
1 :— 

Devala : " When the lather is dead (as well as in his lifetime), an im- 
potent man, a leper, a mad man, an idiot, a blind man, an outcast, 
the offspring of an outcast, and a person fraudulently wearing the 
token (of religious mendicity) are not competent to share the 
heritage.” (Borradailc, p. 133; Stokes, H. L. B. 109). 

Bemju . — It is only in a virulent form that leprosy disqualifies. (5) 

6- — Can a dumb or a mad man claim the property of 
his ancestors, or does his claim extend to a maintenance 
only? Should the persons so defective be married? If 
they die leaving widows, have their widows the same right 
of adoption as other widows ? 

J.. — If a person is mad or dumb from the time of his birth, 
he cannot claim the property of his ancestors, though he may 
claim a maintenance from it. There is no objection to a 
person of this description being married. His widow may 
adopt a son. — Tanna^ January 20th y 1857. 

Authorities. — (1) Mit Vyav. f, 60, p. 1, 1. 13 {see Cliap. VI Sec. I, 
Q.l;(2*)f.60, p.2, 1.4:- 

(«) This case illustrates what is said above, lutrod. pp. 238, 248, 249. 

{b) Muttuvelayitdu v. Parasaktl, M. S. R. for 1860, p. 289 ; Anantv, 
Ramahai, I. L. R. 1 Bom. 554. 

A leper could not inherit in Normandy, nor could he inherit 
gavelkind land in England down to the reign of John. Ses Elton*# 
Ten. of Kent, 96. 
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For Manu says : It is fit, that a wise man should give all of them 
food aud raiment, without stint, to the best of his power; for he who 
gives it not shall be deemed an outcast.’' (Manu IX. 20*2 ; Coleb. 
Mit. p. 3G3, Chap. II. Sec. 10, para. 5; Stokes, H. L. 13. 4o6). 

(3*) Mit. Yyav. f. 60. p. 2, L 12 

“ Their childless wives, conduetincj themselves aright, must bo 
supported” (a). (Coleb. Mit. p. 363, Chap. II. See. 10, p. 14 ; Stokes, 
H. L. B. 457). 

Re\«akks.-— iSec Q. 2. There is no sficcial rule regarding ado]itiony 
to be made by the widows of men excluded from inheritance'; but 
Q 2, and Mit. Chap. II. Sec. 10. pi. 9, ipioted under Q. 8. If the 
excluded person cannot adopt so as to give a heritable right, neither, 
it would seem, can his widow. See Q. 8. 

2 A deaf jjnd dumb man ha\ ing been excluded from an inheritance 
which was taken by hih brotiier, a son subsoifiiontly born to th<' 
former was held not entitled to the share of his father which he might 
have obtained if bora before his grandfather’s death. (^) 


Q. 7. — A deceased person has left a son who is insane. 
His nephew has applied for a certilicate of lieir’sliip. Can it 
be granted ? 

A , — As the son is insane, and as the nephew and he aro 
united in interests, there is no objection to the nephew 
being declared an heir. — Uainarjhcrrtj, Aiujiist 20///, 1846. 

AuTiioRiTr — Mit. Vyav. f. 60, p. 1, 1. 13 (.s^c Chap. VI. Sec. 1, 

Q. 1). 

Bemauk.— S ubsequent insanity does not cause forfoitui'o. (r) 

(a) Qangahai v. Naro Moroahvar ci al, S A. Xo. 94 of 1873, Bom. 
H C P. J. F. for 1873, Xo. 95. 

(5) Bapujl V. JPandarang, 1. L. R. G Bom. GIG, citing 7)/?/? v. 
KrishanChuitdra Bus, 2 B. L R. 103 F. B. Srr Q. 8. I’hc blood is in 
a manner attainted as under the Engli.^h common law in a case of 
treason or felony, but only as to rights of inheritance subsccjucutly 
arriving at completion. 

(c) Mast Balgoviada et al v. Lai Baluidoor et al, Calc. S. R. for 
1854, i . 244. 
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Q. 8. — A son of an insane Sudra has brought an action for 
the recovery of certain immoveable property, consisting of 
land held in Inain and other tenures, alleged to belong to his 
grandfather. The question is, whether ho has a right to 
do so ? 

A . — A son of an insane person has a right to sue for the 
recovery of immoveable property of his grandfather. 

Tauiia^ October 30^A, 185G. 

Authorities — (1) Mit. Vyav. f 50, p. 1, 1. 7 (sac Chap. II. Sec. 1, 
Q 1); f. 00, p. 2, 1. 7 

“Tlic' disinherison of the persons above described seeming to 
imply disinherison of their sons, the author adds : But their sons, 
whether legitimate, or the offspring of the wife by a kinsman, are 
entitled to allotments, if free from similar defects.” (Colcbrooke, 
Mit. p. Chap. II See. 10, para. 9 ; Stokes, H L. B. 457.) 

Remvrrs. — It has been ruled that a man having been disqualified 
when the succession ojicned, his sons not then born or begotten are 
also excluded from the inheritance, (a) 

2. In the case of Jl/m S-toadar Itn/j v. Ram Saha ye Bhagnt, (h) 
a .suit w'as brought on behalf of a lunatic to sot aside a sale of family 
profierty by his son. Had the lunatic been sano his suit would 
have been barred by limitation. It was held that as ho was entitled 
only to maintenance under Mit. Chap. II. Sec 10, paras 0 and 9, he 
had not a hn-ns standi to sue for the property of which in a partition 
lie would get no share llis suit was dismissed. In Bombay it is 
probable that if any fraud on his right could be proved his main- 
tenance would ho made a charge on the estate, (c) 


(а) Pareshmaai Dasi v. Dinanath Dass. 1 B. L R. 117 A. C. ; 
Kalidas Das ct al v. Krishan Chandra Bas, 2 B L. R. l03 F B. See 
Mit. Ch. II. Sec X paras 9-11 ; Datt. Chand. Sec. VI. para. 1 ; Coleb. 
Dig. Bk. V. Chap. Y T. 320, 32G Comm ; Vishnu, XV, 35. 36. By 
custom in some castes adoption by a disqualified person or by his 
wife on hia behalf, with or witliont the consent of relatives or of the 
caste, is allowed. See Steele, L. C. 43, 182. 

(б) I. L. R. 8 Cal. 919. 

(c) See above, pp. 248, 264. 
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SECTION 2.— ILLEGITIMATE CHILDREN (a). 

Q. 1. — Can an illegitimate son of a deceased Gajardthi 
BrAhman succeed as a legal heir to his property, when there 
is no other heir of the deceased ? 

A. — An illegitimate son of a Brahman, a Kshatriya, or a 
Vaisya, cannot be a legal heir of his father. He atad his 
mother, if well behaved, can claim a maintenance only from 
the property of the deceased. The rest of the property 
should be given to the Sapinda relations. If the property 
belongs to a learned Brahman, it should, in the absence of 
relations, be given to learned Brahmans. A king has a 
right to take intestate property when it does not belong to 
a learned Brahman. — Ahmednuggivr^ Srptemhcr 23r6?, 1847. 

Auxiiorities. — ( 1) Manu IX. 155 (sec Auth. 2) ; (2*) Mit. Vyav. 
f. 55, p. 1, 1. 11 {see Chap. II. Sec. 3, Q. 1); (3*) Vyav. May. p. 140, 
1. 1 {see Chap. II. Sec. 14 I. A. 1, Q. 1, p. 463). 

RiEiiARK.— At present a Brahman’s property escheats to the Crown. 
See Collector of Masulipatam v. Cavdly Venkut Narainappa {b ) ; see also 
Chap. II. Sec. 3. 

Q. 2. — A Brahman died without male issue. A Sapinda'^ 
relation of his performed his funeral rites. The deceased 
has left three sons by a kept woman. They alleged that 
they rendered useful service to the deceased, and obtained 
from him the gift of his property. In support of this 

(a) In the case of Muttuswamy Jajavrra Yeftappa v. Vvneataswara 
Yettaya, 12 M. I. A. 203, a maintenance was awarded to an illegiti- 
mate son of a brother. An illegitimate son of a Khatri, one of the 
three regenerate castes, by a 6ddra woman, cannot succeed to the 
inheritance of his putative father, but is entitled to maintenance out 
of his estate, Chnoiurya Run Mur dun Syn v. Sulieh Purlmlad Syn, 
7 M. I. A. 18. The child of an incestuous intercourse has no right 
of inheritance, B. Paris i Nayudu v. D. Bangaru Nayudn, 4 M. H. 0. 
R. 204; nor has the child begotten in adultery, see pp. 83, 415, supra ; 
Rdhi V. Govind, I. L. R. 1 Bom. 97. But he is entitled, among the 
dudras, to maintenance out of his father’s estate, Viraramuthi Udayan 
V. Singaravelu, I. L. R. 1 Mad. 306. 

ib) 8 M. 1. A. 500. 
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allegation they have no documentary evidence to adduce. 
Who should be considered the heirs ? the sons or the 

Sapinda^^ relations who performed the funeral rites ? 

A , — ^The son of a woman kept by a man of the Brahman, 
Kshatriya, or Vaisya castes, cannot be his heir. With re- 
gard to these three castes, a relation of a deceased person is 
his heir. If an illegitimate son of any of these castes be a 
useful servant, he may be allowed a suitable maintenance. 
He can also keep whatever property the deceased may have 
given him in free gift. In the case under reference, the 
sons could not produce any documentary evidence to prove 
the alleged gift, and as a gift of this kind would not be 
legal, the sons cannot be considered the heirs of the de- 
ceased, but if they are obedient servants, they may be 
supported. — Tanna, 1847. 

AainoRiTiES. — (1*) Mit Yyav f. 65, p. 1, 1. 11 {see Chap. II. Sec. 3, 
Q. 1 ; (2*) Vyav. May. p. 140, 1. 1 (aeeChap. II. Sec 14 I. A. 1, Q. 1, 
p. 463). 

Remarks — 1. If it could be proved that the deceased had made 
a gift of his property to his illegitimate sons, the gift would be 
legal, since an unmarried man may do what he likes with his pro- 
perty. 

2. A man of one of the superior castes may make a grant to an 
illegitimate son for his maintenance, which an after-born legitimate 
son cannot disturb (a) The rule is general as to any gift completed 
by possession. (6) 

SECTION 3.— PERSONS LABOURING UNDER 
MORAL DEFICIENCIES. 

THE ENEMY OP HIS FATHER. 

Q. 1. — ^A father says that his son is inimically disposed 
towards him; that ho not only abuses him, but assaults 


(a) Rajah Parichat v. ZaUm Singh, L. R. 4 I. A. 159. 

(ft) Bambhat v. Lakshman, I. L. R. 5 Bom. 630 ; see idK>ye, p. 263. 
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him, and threatens him with death ; that he once actually 
attempted his life and drove him out of his house, telling 
him to perform the Sraddha of his grandfather in a temple ; 
that he is very ignorant and has dissipated a good deal of 
the ancestral property; and that if a share of property 
should now be given to him he would squander it also. The 
father therefore wishes that his son should not be allowed to 
claim a share of his property, but a maintenance only. Sup- 
pose the father has shown that certain of his accusations are 
substantially true, should the son therefore be prohibited 
from claiming a share, and should it be decided that he 
could claim nothing more than a maintenance ? If, on the 
contrary, it appears that the father hates the son, and con- 
trives to deprive liim of the share of the property, that he 
abuses and assaults his son, and that what the son does is 
merely in self-defence, can the son then claim a share of 
the ancestral property from his father ? What is the defini- 
tion of enmity towards one’s father ? and is a person enter- 
taining it to be deprived of all share in his father’s property 
only, or in all property, whether it be his father^s or that of 
Lis ancestors ? 

A , — A person who entertains enmity towards his father, (a) 
and the one who labours under the defect of iinpotency, &c., 
are precluded from claiming shares. If the son is shown to 
bo ill-disposed towards his father, or insane, or too ignorant 
to be trusted with property, he cannot claim any share, but 
maintenance only. If the father hates, abuses, and assaults 
his son, and the son docs the same for self-defence, he 
cannot be said to be the enemy of his father. If the father 
contrives to deprive him of his rights, the father must be 
considered the enemy of his son. If the enquiry into the 
matter shows that the son is not an adversary of his father, 
he can claim from his father a share of the property of his 
ancestors. The enmity towards one’s father is not oxempli- 

(a) A father cannot disinherit a son properly adopted except for 
special reasons, Daee v. Mothee Nathoo, 1 Borr. at p. 87. 
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fied in the Sdstras, but it is merely said that a sou who hates 
or injures his father is his enemy (a). 

Rutnagherry, August 24^A, 1850. 

Authorities.— (1*^) Mit. Vyav. f. 60, p. 1, 1. 13 {see Chap. YI. Sec. 1, 
Q. 1) ; (2*) f. 50, p. 1, 1. 7 {see Chap. II. Sec. 1, Q 1) ; (3) Vyav. May, 
p. 161, 1. 8 {see Auth. 1) ; (4) p. 94, 1. 1 ; (5) p. 94, 1. 2 {see Auth. 
2); (6) p. 84, 1.4;(7)p. 91, 1.2:— 

The father and sons are equal sharers in houses and lands deriv- 
ed regularly from ancestors ; but sons are not worthy (in their own 
right) of a share in wealth acquired by the father himself, when the 
father is unwilling.’* (Borr. p. 54 ; Stokes, H. L. B. 48). 

Remarks.— 1 A son by birth or adoption can, for adequate reasons, 
be disinherited ; but the course of devolution prescribed by the law 
cannot be altered by a private arrangement ; on the son’s disheri- 
son the son’s son becomes his grandfather’s lawful heir. (&) 

2. A son was disinherited and afterwards restored, in Musst. Jye 
Koonwar v. BUikaree Singh, (c) 

3. The sons of outcasts born before their fathers’ expulsion are 
not outcasts but take their fathers’ places. Sons born after expulsion 
are outcasts, but Mitramisra says a daughter is not, for “ she goes to 
another family,” Vtram. Tr. p. 254. {d) That man is in a special 
degree an enemy of his father who cannot or will not perform the 
religious ceremonies by which the father is to benefit, see Coleb. Dig. 
Bk. Y. T. 320, Comm. Comp. Vlram. Transl. p. 256. 


(a) Jure etiam 'pro tacite exheredato habebitur qui grave crimen 
commiserit in 'patrem si nulla sunt condonatoe cidpae indicia,^' Grot. 
L. II., C. YTI. 25, and the references to the Civil Law. Transla- 
tion “ He is also held as tacitly disinherited by operation of law, who 
has been guilty of a grave offence against his father, there being no 
proof of subsequent condonation.” The Roman law imposed no 
restraints on an unamiable father. At Athens it seems to have been 
much the same down to Solon’s times. Thenceforward public notice 
of disinheritance had to be given. See Schoemann, Ant. Qr. 602. 
Zachariae His. J. Graec. Rom. Tit. II. shows the gradual modifica- 
tions of the patria potestas. 

(5) Balkrishna v. SavUrihaif I. L. R. 3 Bom. 54. 

(c) 3Mor. Dig. p. 189, Ho. 27. 

(d) With this may be compared the early English law exempting 
already bom children from their father’s outlawry which the after- 
born ones had to share. See Bigelow, Hist, of Proc. p. 348. 

74 H 



586 


DISQUALIFIED PERSONS. CBK.i,CH.vi,8.8b,(i.2. 


6.— PEESONS ADDICTED TO VICE. 

Q. I- — A man has a son, but as he was addicted to 
gambling and opium-eating, the father has constituted his 
grandson his next heir. Can he legally do so ? 

A . — It is quite legal for the father to disinherit his son on 
the ground of his misconduct, and to appoint his grandson 
to bo his heir. — Ahmedabad, March 7tliy 1856. 

Authorities. — (1) Mit. Yyav. f. 45, p. 2, 1. 8 ; (2*) Mit. Yyav. f. 60, 
p. 1, 1. 13 (see Chap. YI. Sec. 1, Q. 1) ; (3) Yyav. May. p. 163, 1. 3 : — 

If there be other sons endowed with good qualities the inheritance 
is not to be taken by a vicious one ; for says Manu — ‘all those 
brothers who are addicted to any vice lose their title to the inherit- 
ance.’ ” (Borr. p. 132; Stokes, H. L B. 100.) 

Remark. — This opinion has in several forms been repeated in 
other cases. It cannot however be received without a safeguard 
against caprice and an appeal to the Civil Court. See 1 Str. H. L. 157. 

Q, 2. — A Parades! had acquired some moveable and im- 
moveable property before his death. Ho had a wife and two 
sons. One of those sons was addicted to gambling and other 
vices. He contracted some debts and died. The property 
of the Parades! was not divided. His deceased son had ac- 
quired no property. The question is, whether the creditor of 
the deceased son can recover the debt from the Paradesi’s pro- 
perty ? The mother of the deceased son states that her son was 
a man of bad character, and therefore he was not entitled 
to any share of his father’s property. Is her objection legal ? 

A , — The son was addicted to gambling and other vices. 
The debt contracted by him was not on account of the family. 
The creditor cannot therefore have his claim satisfied from 
the deceased’s share of the common property. The objection 
of the mother that her son is not entitled to any of the father’s 
property is valid^-^Kkandesh, August 7th^ 1849. 

Remark. — Bee the preceding case. “The father shall not pay his 
sons’ debts ; but a son shall pay his father’s.” N&rada, Part II. Chap. 
III. si. 11 ; so hold in the case of Udaram v. Banu Panduji et al, (a) 


(a) 11 Bom. H. C. R. 76. 
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Q, 3. — A man had four sons. One of them was a man of 
bad character. The father therefore excluded him from all 
participation in his property, and left a direction in his will 
that tho share due to him should be given to his son. The 
son protested against the validity of the will on the ground 
that his father was 60 years old at the time of the will, that 
his hand used to shake, and that the will does not bear his 
signature. Is it lawful in a father to assign only maintenance 
to his son, and to bestow his share upon his grandson ? 

A, — A father is at liberty to distribute the property ac- 
quired by himself among his sons in such a manner as he 
pleases. If one of his sons is insane, or addicted to vicious 
habits, or hostile, or disobedient to his father, he cannot be 
allowed a share of his father’s property, but a maintenance 
only. His share would properly be given to his son. The 
will is not invalid merely because the father being very old 
could not sign it himself, but desired some other person to 
sign it for him. — Alimedmiggur^ January 1859. 

Authorttiks. — ( 1) Vyav. May. p. 103,1. 3 (sf’eChap. Yl.'Sec. 3 6, 
Q 1) ; (2) p. 161, 1. 7 and 8 ; (3) f. 47, p. 1, 1. 7 ; (4) f. 47, p. 2, 1. 15 ; 
(5) f. 46, p. 2, 1. 2 ; (6) f. 50, p. 1, 1. 1 ; (7) f. 22, p. 1, 1. 2 ; (8) f. 32, p. 
1, 1. 9 ; (9) f. 32, p. 2, 1. 5 and 8 ; (10) f. GO, p. 1, 1. 13 [see Chap. VI. 
Sec. 1, Q. 1); (11) Mit. Vyav. f. 60, p. 2, 1. 1 ; — 

Narada also declares : — ‘‘ An enemy to his father, an outcast, an 
impotent person, and one who is addicted to vice, take no share of the 
inheritance, even though they be legitimate ; much less if they be 
sons of fche wife by an appointed kinsman.” Mit. Ch. II. Sec. X. para. 
3. (Colebrooke, Inh. p. 361.) 

Remaek.— T he father has no right to disinherit any one of his sons 
without reason, and consequently a will to this effect is void accord- 
ing to HindA Law. [See Bk. II. Chap.* I. Sec. 2, Q. 4, 5, 8.) Mitra- 
misra quotes Apastamba to the effect that an outcast is deprived of 
his right to inherit, and Brihaspati and Manu [see Q 1) to show 
that a son incapable of offering funeral oblations is disqualified for 
the inheritance which is the proper remuneration for the perform- 
ance of this duty. “ Those,” he says, “ who are incapable of per- 
forming the rites enjoined by the Sruti and the Smriti, as well as 
those that are addicted to vice are disentitled to shares.” Yiram. 
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Transl. 256. Hence degradation from caste caused an extinction of 
property, (a) but without serving as a cause of retraction when the 
share had once been assigned and taken. (5) 

c.— ADULTERESSES AND INCONTINENT WIDOWS. 

Q. I. — Can a man^s wife, who has been guilty of adultery, 
lost her caste and left her husband, be his heir ? 

A . — If the ceremony of Ghatasphota (divorce) has been 
performed, the wife cannot be the heir. 

Ahmednuggur^ June lltli, 1846. 

Authority. — ^Yyav. May. p. 134, 1 . 6 

“ The wife, faithful to her husband, takes his wealth ; not if she 
be unfaithful ; for it is declared by Katyayana : — ‘ Let the widow 
succeed to her husband’s wealth, provided she be chaste.’ ” (Borr. 
p. 100 ; Stokes, H. L. B. 84.) 

Remabr. — A wife guilty of adultery cannot inherit from her hus- 
band, whether the Ghatasphota has been performed or not. But there 
must be positive proof or at least very well grounded suspicion, (c) 


Q. 2. — Can the wife of a deceased Vairagi, who forsook 
him without obtaining a written permission from him, and 
conducted herself as a prostitute for 12 years, become his 
heir ? 

A. — No. — Dharwar, March \&th, 1860. 

Authorities. — (1) Mit. Vyav. f. 55, p. 2, 1. 6; (2*) Vyav. May. 
p. 134, 1. 6 (fice Chap. VI. Sec. 3 c, Q. 1) 

Q. S . — K widow bore a son two years after her husband’s 
death. Can she claim the property of her husband ? 

A , — A widow of bad character has no right to claim the 
property of her husband. — Dharwar, May lOth^ 1850, 


(a) See P. C. in Moniram Kolita v. Kerry Kolltajiy, L. R. 7 I. A. 
at p. 146. 

(5) Ibid, 

(c) Eamia v. Bhgi, 1 Bom. H. C. E. 66. 
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Atjthoeities.—(1) Mit. Vyav. f. 56, p. 2,1. 6; (2*) Vyav. May. 
p. 134, 1. 6 (see Chap. VI. Sec. 8 c, Q. 1.) 

Eemaek. — See below, Q. 6, Remark. 

Q. 4. — A deceased person has left distant cousins, the 
descendants of the fourth ancestor, and a widow, who, on 
account of her incoutinency and pregnancy after the death 
of her husband, has been refused communication with the 
caste. Which of these will be his heir ? 

A . — Should the cousins and the deceased have lived 
together as an undivided family, the cousins will be the 
heirs. If they were separate, the widow of the deceased, 
notwithstanding her bad character, will be the heir. 

Pooua^ August 31s^, 1848. 

AuTiioaiTiES.— (1) Mit. Vyav. f. 55, p. 2, 1. 1 ; (2) f. 60, p. 2, 1. 2; 
(3*) V'yav. May p. 131, 1. 6 (see Chap. VI. Sec. 3 c, Q 1). 

Remark.— T he widow cannot inherit if she has been guilty of 
adultery before her husband’s death. For the effect of her inconti- 
nence after his death, sec Q 6. 

Q. 5. — Can a Brahman widow, who is guilty of adultery 
claim her husband’s vatan ? 

A . — No ; by her misconduct she has forfeited her right. 

Alimednuggur, 1845. 

Authority. — Vyav. May. p. 134, 1. 6 (see Chap. VI. Sec. 3 c, Q. 1). 

Q. 6. — A woman of the Dorik caste, having lost her 
husband, became the mistress of a man of (another) Sddra 
caste, and had a daughter by him. Can she claim to be 
the heir of her husband ? 

A , — ^A woman who was chaste at the death of her husband 
becomes his heir. — Khandesh, January 4^/i, 1851. 

Authority.— Vyav. May. p. 134, 1. 4; Mit. Vyav. f. 55, p. 2, 1. 1 
(see Chap. I. Sec. 2, Q. 4). 
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Reacabks. — 1. According to Strange, El. H. L., adultery divests 
the right of a widow to inherit after it has vested. See Steele, 36, 36, 
176. 

2. On the other hand, the S&stri’s opinion seems to be supported 
by tho Vtramitrodaya, where it is said, f. 221, p. 2, 1. 8 : — “ And these 
persons (those disabled to inherit) receive no share only in case tho 
fault was committed or contracted before the division of the estate. 
But after the division has been made, a resumption of the divided 
property does not take place, because there is no authority (enjoin- 
ing such a proceeding).” It is only through an extension by infer- 
ence of the rule of exclusion that it is made to include females, who 
are therefore equally entitled to the benefit of tho exception with the 
males specified, see Vir Transl. 253, which allows an outcast to re- 
cover his rights by performing the proper penance. See MitaksharA, 
Chap. II. Sec. 10, pi. 6; Stokes, H L. J3 456. Colebrooke, quoted in 
2 Strange, H L 272, lays down tho principle that after the estate has 
once vested it can be forfeited only by loss of caste. A woman would 
in general be expelled from caste for proved incontinence, and hence 
Sir T. Strange (p. Ifil) has inferred that a widow holds “ diim casta 
fuerif* only ; but tho authorities quoted by Colebrooke do not support 
tho view that any forfeiture of property necessarily attends expulsion 
from caste. It would follow as a necessary consequence in the case 
of a member of an undivided family, as all the property would bo 
appropriated by those members who remained in communion with 
tho caste ; but this would not be so in the caso of a separated per- 
son. (a) 

3. The Mitakshara, while it excludes the outcast from participa- 
tion, adds : — “ But one already separated from his coheirs is not 
deprived of his allotment,” Mit. Cha]). II. Sec. 10, pi. 5, 6 ; Stokes, H. 
L. B. 456. And now by Act XXI. of 1850, cxi)ulsion from caste causes 
no deprivation of any right of inheritance. At the same time a wi- 
dow, who remarries, forfeits her widow’s estate under Act XV. of 

(a) Under the English Law, Frcebench, as it is called, ** is gene- 
rally an estate for life. In many manors it is forfeited by inconti- 
nencyor a second marriage .... If a widow is found guilty of 
incontinency she loses her freebench unless she comes into Court 
riding upon a black ram and repeats certain words,” 1 Cruise’s Dig. 
285. 

The widow takes as dower a moiety of gavelkind lands, but her 
estate is divested by her remarriage or incontinency. Elt. T. of 
Kent, 87. 
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1856. Thus subsequent unchastity does not divest her, but remar- 
riage does, (a) In the case at 2 Macn. Prin. and Prec. of Hindh Law, 
19, the ^fi.stri seems to have hold that subsequent incontinence defeat- 
ed the widow’s estate, but “ an estate once vested by succession or 
inheritance is not divested by any act which before succession or 
incapacity would have formed a ground for exclusion from inherit- 
ance.” (b) 

4. Subsequent unchastity does not divest an estate vesting in a 
mother, (c) In the case of Advtjappa v. Budrava, (c?) it is ruled that 
incontinence does not affect a daughter’s succession to her father’s 
estate among Lingayats. See same case, p. JIB, as to the similar rule 
in the case of a mother. This was followed in Kojiyadu v. Lakslimi. (e) 
The disqualification of an incontinent mother to inherit from her son 
is expressly declared in Ramnath v- Durga. (/) It does not prevent 
a widow’s inheriting from her maternal grandmother. (^) Inconti- 
nence is held to prevent one widow getting her share from the 
other, (/i) Compare 2 Macn. H. L. 133, cited in the Introduction ; 
compare also the case under the Bengal Law of two daughters inhe- 
riting jointly from their father, and on the death of one leaving a son 
while the other is a childless widow, the latter’s inheriting, notwith- 
standing a state has supervened which would have originally been 
a disqualification. (/) The daughter’s right to inherit arises in case 
of a disqualification of the widow through incontinence. Smriti 
Chandrikd, Chap. X. Sec. 2, para. 22. 

5. In Honamma v. TimanahJiat et al, (j) it is laid down that a 
bare maintenance awarded as such is not forfeited by subsequent 


(fl) Parvati v. BliiJcu, 4 Bom, H. C. R. 25 A. C. J. ; Abhiram Das v. 
Sliriram Das et al, 3 Beng. L. R. 421 A. C. ; S, Matangini Debi v. 8, 
Jayhali Debi, 5 ibid, 460. 

(5) P. C. in Moniram KoUta v. Kerry Kolltany, L, R. 7 I. A. 115, 
in appeal from 13 Beng. L. R. 1. So Bhawani v. Malitab Kuar, I. 
L. R. 2 All. 171;Nehalo v. Kisken Lall, I. L. R. 2 All. 150. 

(c) Musst, Deokee v. SookJideo, 2 N. W. P. R. 361. 

(d) I. L. R. 4 Bom. 104. 

(e) I. L. R. 5 Mad. 149. 

(/) I.L.R.4 Calc. 650. 

ig) MussL Ganga Jati v. Ghasita, I. L. R. 1 All. 46, 

(h) Rajkoonwaree Dassee v. Golabee Dassee, 0. S- R. for 1858, p. 1891. 
{i) Vyav, Darp, 170 ; Amrit Ld Bhose v. Bajoneekant Mittor, L. R. 
2 I. A. 113. 

0) I. L. R. 1 Bom. 559. 
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incontinence. Sir T. Strange, 1 H. L. 172, thought it was doubtful. 
At 2 Str. H. L. 310, Oolebrooke, referring to Mit^ksharS,, Chap. II. 
Sec. 1. p. 17, says that brethren are not bound to maintain the 
unchaste widow of their childless brother. Several cases to the 
same effect are cited in Norton, L. C. 37. The Vyavahara Mayilkha, 
Chap. IV. Sec. 8, pi. 6 and 8, and the Mitakshara, Chap. II. See. 1, 
pi. 7, relying on a passage of Narada, seem to consider that unchas- 
tity, distinguishable from the mere perverseness of pi. 37, 38 of 
Mit&kshar&, Chap. II. Sec. 1, causes a forfeitare of the right to 
maintenance. So too the Viram. Tr. p. 113, 153, 174, 219, and the 
Smriti Chandrika, Chap XI. Sec. l,par 49. Good character is insisted 
on as a condition of the right by the Sastri ; above p 354, Q. 25. The 
distinction between the two degrees of misconduct is very clearly 
taken in Mitakshara, Chap. II. Sec. 10, pi. 14, 15 (see also Coleb. 
Dig. Bk. V. T. 414, Com.), from which it ap])cars that in tlio case 
of wives of disqualified persons, those merely perverse or headstrong, 
must be supported, but not those actually unchaste. The case of an 
adulterous wife and mother are provided for by special texts, and 
Mitramibra insists on the distinction, Viram. Tr. p. 153. The outcast 
mother is not outcast to her son, and the outcast wife is not a tres- 
passer in her husband’s house (a) though to be kept apart : Narada, 
Pt. IT. Chap. XII. si. 91; Mann, cited in 2 Macn H. L. 144. In his 
answer to Chap. IV. B. Sec. 1, Q. 1, the Sastri seems to have consi- 
dered that a woman of abandoned character could claim no more 
than maintenance out of her mother’s estate. A share or an allow- 
ance assigned to a widow in an undivided family by way of mainte- 
nance is resumable on her grossly misbehaving, according to the 
Smriti Chand. Chap. XI. Sec. 1, paras. 47 and 48. The view here 
taken has very recently been confirmed by the decision in Vain v. 
Gang a (h) in which the Court declined to follow Eonamma v. 
Timanabhat 

6. The adulteress may claim bare subsistence from her husband 
only, Smfiti Chand. Chap. XI. Sec. 1, para. 49, but not while she lives 
apart, (c) nor can a woman, who has obtained a Soda-cliiti (divorce) 


(a) The Queen v. Marimuttu, I. L. R. 4 Mad. 243. 

(b) Bom. H. C. P. J. 1882, p. 399. 

(c) A claim for maintenance by a wife was disallowed, she not hav- 
ing shown suflBcient reason for her desertion or absenting herself 
from her husband, Narmada v. Qanesh Narayen Shet, Bom. H. C. P. 
J. for 1881, p. 215. This applies equally to any wife wrongfully with- 
drawing, Kasturhai v. SJmajvrcm Bevhuran, I. L. E. 8 Bom. at p. 882. 
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from her husband, sue him for maintenance, (a) An unjustified 
withdrawal from her husband suspends her right ; (&) a severer rule 
applies to a wife guilty of other misbehaviour, (c) A daughter living 
apart from her father for no sufiSLcieut cause cannot exact maintenance 
from him (d). 

7. It is an offence punishable under the Penal Code, Sec. 494 as 
to the woman, under Sec 497 as to the man, to marry the wife of 
a Hindu not divorced and without the first husband’s consent, Reg. 
V. Bdi BUpd. (e) A woman thus married is entitled to maintenance 
(as a concubine,) KhemJcor v, Umiashankar ;{f) so is a concubine, 
Vrandavandaa v. Yemanabai. (5^) 


{a) Bhaaker v. Bhagn, S. A. No. 298 of 1876, Bom. H. C. P. J. F. 
for 1876, p. 273. A divorced woman is not entitled to maintenance, 
Muttammal v. Kamakahy Ammal et at, 2 Mad. H. C. R. 337. 

(6) Mudvallappa v. Guraatava, S. A. No. 307 of 1872, Bom. H. 0. 
P. J. F. for 1872, No. 1; Narmada v. Ganesh Naranyanahet, aupra; 
Viraawami Chetti v. Appaswami Ghettl, 1 M. H. C. R. 375 ; Sidlin- 
gapa v. Sidava^ Bom. H. 0. P. J. File for 1878, p. 77 ; S. A, No. 
307 of 1872 ; Madoalappa v. Guraatava, B. H. C. P. J. File for 1873, 
p. 1. According to Steele, L. C. p. 32, repudiation without mainten- 
ance is allowable only in those cases which involve complete loss 
of caste, such as adultery with a man of lower caste, procuring abor- 
tion, or eating forbidden food. In other cases a penance restores the 
erring wife to her position. Should the husband desert his wife she 
is entitled to maintenance to the extent of one- third of his property, 
Bamabai v. Trimbak Ganesh Deaai, 9 Bom. H. C. R. 283, and Gangaha 
V. Naro Morealiwar, Bom. H. C. P. J. for 1873, No. 95. See Coleb. Dig. 
Bk. lY. T. 72. In the answer at 2 Str. H. L. 309, the Sastri says 
that a son must give his mother a bare subsistence even though she 
be an adulteress. Colebrooke quotes the Mit. Ch. II. Sec. 1, para. 7, to 
show that brethren are not bound to maintain their brother’s un- 
chaste widow. He doubts if there is an authority imposing on the 
son a legal obligation to support an adulterous mother ; but Manu and 
other rishis prescribe the duty under all circumstances. See abovOf 
pp. 26^ 356, and Manu II. 225, 235. 

(c) Shriput V. Bddhdbdi, Bom. H. C. P. J. F. 1881, p. 163 ; Narmada 
V. Ganeah Narayam, supra. 

{d) Ilata Skavdtri et al v. Ilata Narayanan Nambudiri, 1 M. H. 0. 
R. 372. 

(e) See to the same effect Reg. v. Kassan Goja, 2 Bo. H. C. B. 117. 

(/) 10 Bom. H. C. R. 381. 

(g) 12Bom.H. C. R. 229. 

75 H 
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Q. 7. — A widow, who had no sons^ and who was faithless 
to her husband, assigned her husband^s immoveable pro- 
perty as security for a debt due to his creditor. Her 
sister-in-law objected, on the ground of the inability of a 
faithless wife to mortgage her husband’s property. What 
are the rules of the Sastras on the subject ? 

A. — A woman, who has no sons and is guilty of adultery, 
cannot have any claim to her husband's moveable or inimove- 
ablo property, although lie m.ay have lived separate from 
other members of his family. Those, who are his legal heirs, 
entitled to take his property, should liquidate his debt. 

Ahmcdibuggar^ Scjdemher 8nl, 1847. 

Authorities. — (1) Vyav. May. p. ini, 1. G {see Chap. YI. Soc. 3 c, 
Q. 1); (2) p. 135, 1. 7; (3) p. 155, 1. 5; (I) p. 159, 1. 5; ^5) p 181, 
1. 5 ; (0) Mit. Vyav. f. 12, p. 1, 1. 10. 


Q. 8 — Can a widow, who has re-married, inherit the pro- 
perty of her former husband ? If the widow has some 
children by her first husband, and if they arc loft under the 
protection of her husband’s brother, can the brother in his 
capacity of guardian claim his deceased brother’s property, 
or should it bo given to his widow who has re- married ? 

A , — A widow, who ro-marrios, cannot bo considered a 
faithful wife. She cannot therefore claim the property of 
her first husband. If she has some children by her first 
husband, and if they are left with her husband's brother, he 
can claim the property of the deceased. 

Sadr Addlatj July SOth^ 1849. 

Eemark — The case would fall under Act XY. of 185G, and the 
Sastri’s decision seems to agree with Sec. 2 of that Act. 8ee also 
Chap. II. Sec. 6 B. 
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BOOK II.— PARTITION. 

INTRODUCTION. 

Definition. 

§ 1 . The Law of Partition is the aggregate of the rules, 
which, when a Ilindft family, (a) living in union, separates, 
determine the duties and rights of its several members with 
respect to the common property and liabilities, (b) Tho 

(а) In tlie ciiso of Haj IJaliailnr v. Blshcn Daijal, I. L. II. 4 All. 343, 
ifc was recently held that the Iliiidfi law applies of its own force 
only to an orthodox Hindd. This rule literally applied would ex- 
clude from the operation of the Hiudil law Jains, Lingayats, and 
other sects of dissenters But Hinddism is a matter of race as well 
as of religion, and the Iliiidd law, as wo have seen, allows all classes 
of Hinddls to be goverued by their own customs when these differ 
from the geiu'ral law. This is tho basis of tho customary law of 
castes (see Mathnrd Nalkin v. TJsii Naikhi, 1. L. R. 4 Bom. 545), 
according to tho Ilindd view of the matter, and tho indulgence ex- 
tends even to tho established usag(5 of a family. In tho case referred 
to, tho High Court at Allahabad found a similar rule applicable to a 
Hindd family half-couvcrtod to Mahouiedaiiism, as a law of ‘^jus- 
tice, ci^uity and good conscience,” and uphold a claim for partition 
according to the Hindu law, because as to inheritance tho family had 
adhered to that law. Tho case of Abraham v. Abraham, 9 M. I A. 
195, is cited, but that of tho Khojas and Memons, Perry, Oriental 
Cases, 110, is not referred to. Cutchi Memons and Khojas retain by 
custom some Iliiuld laws of liihci'itance, but arc otherwise governed 
by the Mahomedan law ; in re Haji Ismail, I. L. R 6 Bom. 452 ; Ahmed- 
bhoy llubibhoy v Valleebhoy Casumbhoy, ib. 703. Merc apostasy does 
not free from tho Hindd marriage-law. See Government of Bombay v. 
Ganga, I. L. R. 4 Bom. 330 ; Act, XXI of 18G6. In Madras a view 
has been taken which would enable an association for almost any 
purpose to give itself rules analogous to those of tho ordinary Hindd 
law. See below the case of the dancing women, 

(б) By the Civil Law, partition is regarded as a kind of exchange. 
Hence an hypothecation of any share, validly created, subsists on all 
the shares after partition. “The doctrine of the old French law 
was, on the other hand, that a partition had no relation either to the 
contract of exchange, or to the contract of sale ; that it was not in 
the nature of a purchase-deed {litre d’ acquisition), but only had the 
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basis of ibis law is the family. Property in common is 
regarded as an attribute or conse(]uenco of the relation of 
community of origin, not union of property as the source of 
the rights and duties of the co-sharc'rs. A mere association 
in estate ((f) will not make the subjc'cts of it members of a 

elTcft of clchoriuiiiin^ and limiting to certain subjects the indefinite 
^haro whicli, l^eforc the partition, each co-heir or other co-])roprietor 
1 atl, in the mass of the property, divided. According to the distinc- 
tion to be found in tin' writings of so man}’ French Jurists and in 
the (>ode itsc'lf*, tbe inslrnment of ])artition was * acfi doiliirnlijV 
not 'idincft fran^hdif J< in'opv'tcU' ^ P. C. hvOtnuifun y. llLLViisoii, 
L. 11 G r. C. at ]). 412, Potli. Tr. de T. Pt VIL Art. (>, 7 

Tlie former of tliesc' two th<‘ori(*s somewhat resembles that of the 
Bimgal law, as gi\('n in tlio l)j\a Pbaga, Cba]) T. ])nras. 8, o>> ()Stolves, 
If. 1 j J». ISl, The ownership of sons arises, according to 

rliiiiida\aliana (])ara 11), only on the death of tlieir fatlier, and there 
CMsts prr 'litif (f nnn jx r font, *a sev'cr.il tboiigli nuascertaiiied right 
in each co-iiaTTcner’ (1 J\Licu. II L. h), being as to earli limited to a 
particular share, which is mert'ly distinguished iiidi^ idnally from the 
others by the act of partition, {'<( Jaganrath.i in Cold) Dig Book V. 
T 2 Oomm. ; 1 Str. 11. L 201. 'J'his view is contested by the Vira- 
mitrodaya, Ih*ansl. ]). 2, and by some even of' the Bengal writers, as 
may lie seen from Colehro()k('\s notes, hut on it rests the recognised 
right of an nndivided co>'|mreener to deal with his own share by way 
of sale or mortgage. The Miirikshara on the other hand assigns to 
the sons acominon ownership with tlieirfather l>y hirtli (^lit. Chap. 1. 
Hoc. 1, ]iarii 20 ; Stokes, If. L B. 2»71), w4iieh e\t('nds, m the case of 
each co-sharer, to the whole, so as to prevent any one singly from 
dealing even with a part (para 30; 1 Macn. II. L. 3), and then jiarti- 
tioii is the mutually exclusive concentration on particular portions 
of the individual owner, slops pi eviously extending in mutual concur- 
rence over the whole projicrty (jiai’a. I)- Compare the Hmriti Chau- 
drika, Chaj). XII. jiara. 9, and tlie Viramitrodaya, Trails], p. 0, 19, 42. 
On the death of a parcener ^‘wdthout male issue, his share becomes 
extinct, because no partition has taken place in the family, and there 
lias corisc(j[ucntly been no ascertainment of the share of each parce- 
ner.” See Udaram SIfaram v Bmiu Vandoji, 11 Bom. U. C. R. 7G; 
Narslnhhhat v. Chenapa Ningapa, S. A No. 205 of 1877, Bom H 0. 
P. J. ¥ for 1877, p. 329. 

(a) The mutual relations of members of a united family are sharply 
distinguished from those of more partners, Samalhhai v. Someshwar et 
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joint family^ but their being members of a joint family makes 
their estate and their acquisitions, except in special cases, 
common property, [a) The dissolution of the union makes 
joint property in this sense impossible except after a re-union. 
Separate rights of the members take the place of the undis- 
criminated common right, and the shares are determined 
according to the branches and sub-branches proceeding inter 
80 from the common stem. (Z>) 

The Mitakshara, (Chap. I. Sec. I. para. 13) explaining the 
familiar text as to the source's of ownei*sln*p, says that Inherit- 
ance relates to unobstructed and Partition to obstructed 
inheritance/^ The exposition in the Virainitrodaya is that 

unobstructed^^ relates to a right of ownership actually 
subsisting in the lifetime of one from relationship to 
whom it arises, and obstructed^^ to one only ready to come 
into exist('nco on the death of the obstructing owner, or a 

olf 1 L R 5 Rom 40 ; and the Virani. quoted below, thongli tlic 
association of the latter is n'eognized as innch more intiiniilo tlian 
under the Euv()]K‘an laws I’artiiersliij) liowever must now he govern- 
ed by the Indian Contract Act IX of 1872 On the division of a 
caste the Courts liavc somctime.s declined jurisdiction in a (juarrel 
couceriiiiig a jiartitiou of tlio caste pro])erty, as being a caste question 
excluded from cognizance by Reg. 2 of 1827, Sec. 21, see (firdhur 
V. Kiflijn, I L. R 5 Rom. As to the last jioint sec Act XIV. of 
1882, Sec. 11, and Votnaleo v. Vainu(fji\ 1. L. R o Rom. 80. AVithoiit 
such a provision the decisions of the castes would be subject to revi- 
sion by tlic King’s Courts according to the Hinilii law, m'2 Str H L. 
2G7, and it is not infreijiieiitly a ([uestion whether a caste decision, 
so-called, has been properly arrived at; Mardrl v. Snha, 1. L R. 
f) Bom 725 As to the incidental cognizance of a religious question, 
by a Civil Court reference may be made to Kri>>hnasai)ii, v Krlsh^ 
namOj I. L R 5 Mad p 513, and to Brovn v. Caio of Ifoidrcal, 
L R GP C ]) 157; as also to Dhnrnun Sinyh v. Kisstyt Singh, 
I L. R. 7 Calc. 7G7. 

(fl) Comp Lavelcyc, Prim. Prop. 181 ss. 

{b) Comp Maine, Early Hist, of Inst p. 79, and Ballahlidds v. 
Snnclardds, I. L. R. 1 All 429. Sec the Viram. Transl. p. 1G8, 1G2 ; 
Vyav. May. Chap. IV. Sec. 2. 
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partition by several such owners. Thus inheritance would 
apply to the sons taking collectively the aggregate patri- 
mony, partition to collaterals taking the same estate, not 
previously vested in them, according to their shares, or a 
mother taking on a partition by sons, (a) 

The intimate connexion of tho laws relating to the two 
subjects has frequently been recognized. Inheritance,^^ in 
the sense of a right coming into active existence only at a 
preceding owner^s death docs not apply to tho most frequent 
and important cases of inheritance under the Hindu law as 
conceived by the Miiakshara and its followers. The growth 
of a family is regarded as like the growth of a banyan tree, 
each new male offshoot of which immediately becomes a part 
of the whole, capable, when the parent stem perishes, of con- 
tinuing the existence of the aggregate of which it then 
becomes the most important, perhaps the solo remaining 
element. The Hindil lawyers of the Western School ac- 
cordingly treat of Partition under the title of Duyavibhaga, 
regarding the contents of which see Introduction to Bk. 
I,, pp. 57 ss. 

Vi jiiancs varans definition of the word Partition^^ is 
defective, (h) since it does not touch on the duties and 
liabilities of tho co-parceners, which, as the subsequent 
treatment of this Title shows, arc app(n*tioned in the act o£ 
Partition just as clearly as the shares of the common pro- 
perty. 

SUBJ)TVISI0N. 

§ 2. The subjects which the law of Partition presents for 
consideration, therefore, are : — 

I, Tho family living in union, 

IL The separation of such a family, 

III. The common property to be distributed, 

(a) See above, p. 67 ; and below, Bk. II. Chap. II. Sec. 2. See also 
the M^dhaviya, pp. 4 ss. 

(h) See Mit. Chap. I. Sec. 1, para. 4. 
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IV. Tlie common liabilities to be distributed, and 
V. Tho duties and ai’isiiig from the separation. 

The evidence of Partition, tliough it forms strictly no part 
of the law of Partition, may be included under this head for 
convenience sake, and in deference to the custom of the Hindu 
lawyers, who always treat it under this title. 

I. The Family ltvtno in Union. 

§ 8. The normal state of a Hindu family is one of 
union, (a) Tho rule holds as to the family of a Sudra in 


(a) Gobiwl Chuudar Mookorjee v Doorga Parsad Baboot 2- C. W R. 
218, and tho casos there cited Sir R. Couch, C. J. 

“ l'’ho common abode of Im^thrcn ia preferable while the parents 
are alive, as likewise after their death.” Viram. Tr. p. 02. ** But if 
inc'rcasc of religious merit (by sacrifices) be desired, then partition 
should bo made.” 1b. See Ni‘<lkislo Ihb v. Btcr Ch under Thakoor, 12 
M. 1. A at p. 510. 

As to the case of a younger brother gradually admitted by tho 
elder to a participation in his business, see tho reply of the Sastris in 
Abralimu v. AbntJiam, 9 M L A. at p 285 ; Vedavalli v, Ndnhjann, 
1. L. R 2 Mad. 19 *S\'r Maine, Anc. Law, Chap. VIII. p 261 ss. In 

Boologamy. Suv'ua\n, 1 L. R 4 Mad 881, and some other cases it 
seems to be lield that dancing girls living ehiolly by prostitution aro 
(japablo of forming a joint family. The invested earnings of two 
sisters were held not to he “gains of science” partible with the rest of 
the family, but self-acquired impartible property of the two gainers 
A true joint family could not possilily spring from a ])rostitute 
mother, but tho family might possibly “ constitute themselves 
parceners after the manner of a HindQ joint family,” as in the case 
cited above, p. 4, (r/). 

Joint tenancy under the English law arises only from some act of 
the parties (^ee Cruise, Dig. Tit. XVllI Chap 1) : joint tenancy by 
inheritance is not recognized, though co-parcenership is The joint 
estate of a united Hindu family diflers in some respects from both. 
Thus, the co-sharers, unlike English co-purcencrs, have, under the Mi- 
takshara, an entirety of interest, and along with a limited representa- 
tion pp 65 ss.) there is u jua accrescendl. On tho other band a 

joint tenant can dispo.se of hjs own share, and thus sever the joint 
tenancy, which the Mitakshura Cloes not allow without the assent of 

' 70 a 
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which illegitimate sons are members equally with those who 
are legitimate, though entitled on partition to only one half 
of the shares taken by the latter, (a) 

The group thus constituted is in most of its civil rela- 
tions to those outside it regarded as a social unit with com- 
mon interests and duties as well as in typical cases common 
sacrifices and a common household. In such a group, mem- 
bership of which may be abandoned, as unanimity cannot in 
all things be secured, the predominant will must be that of the 
greater number or of those who can exert the greater energy. 
Thus it was said that a majority of united brothers may deal 
with the estate even by way of alienation of part of it for the 
obvious benefit of the whole. Where four brothers sold a 
small part to redeem a largo one, the adopted son of the fifth 
brother was held bound by the transaction {h) though he had 
not assented to it. This is perhaps the necessary practical 
solution of the question arising from a conflict of wishes 


the other co-sharers in a united family. Soe for the present law 
pp. 167, 206, and note. Partition of a joint tenancy could not be 
enforced under the English common law prior to the Statutes of 31 
and 32 Hen. VITI., but a writ of Partition was given to co-parceners 
by the Common Law. 

To the intimate union of the HlndO family may be traced the widely 
Spread henami system under which one person, usually a near relative, 
purchases property in the name of another. A father not distinguish- 
ing his own interests from those of his son, invests money or estab- 
lishes a business in the name of the latter as born under a favouring 
star. Next comes a similar purchase for tho purpose of securing the 
investment against future chances Finally arises a system of ficti- 
tious ownership. The Courts, looking to the facts, decline to recog- 
nize generally in a purchase by a Ilindd in tho name of a son an 
intended advancement of tho son as under the English law. The 
presumption is in favour of a purchase for tho benefit of him who 
Bupplies tho price. See NaginhJiai v. Abdulla^ I. L. R. 6 Bom. 717 ; 
Qopu Krist Oosain v. Gunpersand Gosain, 6 M. I. A. 53 ; Indian 
Trusts Act. II. of 1882, Sec. 82. 

(a) Sadu v Baiza and Genu, I. L. R. 4 Bom 37. 

(5) Ratnagiri, 5th June 1852, M.S. 
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amongst co-equals. The doctrine of the older jurists, how- 
ever, seems to have been that a complete consent of all 
concerned was requisite (a) to an effectual volition touching 
the common property or interests except in cases expressly 
provided for. (b) The need for unanimity in common acts 
is still so strongly felt that it is said the consent of all 
the co-heirs is requisite to justify expenditure from the com- 
mon estate even for the funeral ceremonies of a father, (c) 
and the legal identity of the several members of the joint family 
is so complete under the law of the Mit&kshara, that a single 
member cannot, according to the Sastris and to Colebrooke,(c^) 
deal directly with any part of the common property. 
His gift or bequest of any portion is inoperative (e). 


(a) See above, p 221^ notc(c). 

{fj) Sec Bk II. Chap. TI , Sec 1, Q 8 ; ecc below as to the cases, and 
also above, p 289, note (a). 

(c) Borradailc’s Collection, Lithog. p. 37. 

{d) 2 Str n. L. 339, 132, 449. 

(c) ITurrGewulnbh Guncfaram v. Keshowram Shoodasst 2 Borr 7 ; 
Ichlidram v. Prumamind, ibid 515 ; Vasitdrv Bliat v. Venlcatesh San- 
hliav, 10 Bom. II. C. R. 139 ; Ganguhdi v Ramannd, 3 ibid, 66 A. C. J. 
(gift to a daughter) ; Rdrnbhat v Lakshman Chmtdman, I. L. R. 
5 Bom 630; Colcb Dig. Bk. V. T. 173, Comm.; Siiiriti Chandrik^, 
Chap VIll. page 20; Ganga Bisheshar v. Pirtlii Pal, I. L. R. 2 All. 
635; Chamnili Kuar v. Ram Prasad, ib. 267; Unooroop Tewary v. 
Lnlla Bandhjcc Suliay,! L R. 6 Calc, at p. 753 Sacrifices, to the 
(jomplctcncss of which some expenditure is requisite, can be perform- 
ed by any member of a united family only with the assent of the 
others. Sec the Dharmasindusara, as quoted by Goldsthcker (On the 
Deficiencies, &c , p. 40 ) The Viramitrodaya, concurring in the view 
tliat it is of the essence of a sacrifice to part with i>ropcrty that is 
distinctly one’s own, says that notwithstanding the joint ownership 
of his sons a father may do this without their permission on account 
of his (administrative) independence and their dependence. Mitra- 
misra, however, seems to think that whore there is a proprietary 
right there may be, for sacrificial purposes at any rate, an oficctual 
relinquishment of that right by the individual, though it be attended 
with sin. According to this view members of joint families uould be 
free from obstruction in dealing with their own interests. Viram. Tr. 




604 


rARTITION — INTRODUCTTOIT. 


[BR. 11* 


Visvosvara atid Bajarabhatta, in commenting on the 
Mitakshara, Chap. I. Sec. 1, pi. 20 (Stokes, H. L. B. 373), 

p. 14; infra Bk II. Chap. I. See 2,Q 4. This is cited mLakshman, 
D<idd Ndik v Rdtuchavdra Dadd Ndik, L. R 7 I A at p. lOf), and the 
power of alienation is called “ an excci)tional doctrine established by 
modern jurisprudence.'’ The subordinate joint ownership of the 
Hindd wife in her husband’s estate docs not interfere with his free 
disi)Osal of it or confer any right of diH[)Obal on her, wc Viram. Transl 
p lG5;Colcb Dig.Bk II. Chap IV T 2KComm ; i> Str. H. L. 7, 16, 
though her maintenance must be provided for. In Bengal, however, 
she is recognized as entitled to a share* against a purchaser in execu- 
tion, Badri Roif v Bhmont N Dabcij, 1 L R. 8 C’ale 649 

The consent of brethren is necessary to a gift at a mother's 
obse(juicH, 2 >Str. IT. L. 639, according to tlu* Sastri, on whose rc])ly 
liowevcr fv e the Notes Joe. elf. Thus a joint fatnil} can act only 
collectively At 2Str TT. L, 119 the Sastri of the Recorder’s Court, 
Bombay, says ** An undivided family having no iiower individually, 
but colleotiveb only, no member can, without the concurrence of all, 
express or implied, dispose of any thing,’’ and such is the purport of 
the Mit Chjip. 1. See 1, para 30; above, p 478. Set also CJtnckiui Lall 
iSiiiglt V. Poran Clinndr r Singh, 9 C W. R 183 “ An individual cannot 

alien his real estate to the prejudice of his heirs," Sutherland in 2 
Str. H. Tj 13, 145 Tint an occupant under Government may, without 

assent of the heirs, resign his holding {uirjKua \ Bhooan t f Bom 
J1 C. R 133 A. C. J ; Daoalafd cf af v. Biro bin Yddoji cl al, ibid. 
197 A. C J ), on account of tlu' .special relations creali'd by or con- 
stituting occujiaucy, Gbo/do 6'/o't/d/u Mai dan Sdinb, 10 ibid 

423; Glicddbdi v Pmnjiean, 11 ibid, 22J , Tara'diond v. Lakshnha'n^ 1 
]j. R. 1 Bom 91. A meiuhor of an undiMdcd famil> in Madras cannot 
sell even liis own share sa\c iii an emergency, according to ilio cases 
quoted in the note to Uangnboi \ lihitannd, 3 Ihirn II C R. at p. 68, 
A. C J. But lie lias thi.s ])ower o\cr what may come to his share in a 
partition according to Viila Bnib u yantatnntina, 8 Mad IT C. R 6, 
and the cases cited by the I’riv} Council in SuiUj Bansi Kotr v. Shco 
Ptasad, Jj R 6 1 A. at p Jol 

When one co- parcener had sued u stranger for jiart of the patri- 
mony and faded, and a subseijueut suit is brought by one elected 
manager in the name of all for the same ])i*oporty, a question of res 
jadicafa arises. Its proper solution miiy perhaps be rclerred to this, 
that the one who sued thereby bet up a separate right, and having 
failed, cannot sue foi it again ; and as he could dispose efleetually of his 
own interest this is to be deemed Lraiibferi ed to the defendant even 
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take this as unquestioned ; and the passage quoted below 
from Yajnavalkya {see Pkoperty naturally indevisible), 
shows that the author was still under the dominion, to some 
extent, of the notion of land being properly impartible, and 
of its being inalienable, at any rate, without the assent of 
every co-owner, (a) The language of the Privy Council is 
to the same effect with regard to the incapacity of a single 
member, (b) But Colebrooke having said that in case of an 
alienation for valuable consideration, equity would perhaps 
award partition to the alienee, (r) the Courts have allowed 
execution against the common property, to ascertain tlie 
undivided share and make it available to the creditor, whe- 
ther expressly charged or not, and have even recognized 
the logical consequence (d) that a single coparcener may alien 
or incumber his own share for valuable consideration, though 
not gratuitously, ( c ) the vendor thus acquiring a right to a 


though the manager’s suit should be successful. SoAi Breton Const 
de la chose Jugee. But a simpler solution is to bo found in regarding 
the single sharer as an essentially different “ persona ” from the col- 
lective one, and the latter as not affected by the act of the former. A 
suit for property as allotted to the plaintiff in partition docs not 
bar a subsequent suit for partition, Shlvrarn v Naraijan, I. L R 5 
Bom. 27. 

(a) Sr^o Mit. Chap. I. Sec 1, para. .30 ; Sookes, H. L B. 376 ; and the 
Vivada Chintamani, p. 309. See below, Sec. 5 B. 

(^) Mussl. Chrrtha v. B. Miheev, 11 M I. A. 369, quoted below. 
See too Ranibhat v. Laksluiian, 1 L. U 6 Bom. 630, sub fin. and the 
cases there quoted. 

(c) See 2 Str II. L 350, 434. 

(d) Sec Tonnapim Fllhii v. P(qipuv(hjyangdv, I. L R. 4 Mad. at 
p 56, ct seq. 

(e) Vdsndco Bhat v. Venkatesh Savhhao, 10 Bom. II. C. R. 139 ; 
Ravgapa v. Madyapa ct al, S. A No 537 of 1873, Bom. H. C. P. J. P 
for 1874, p. 171. The High Court of Bengal declined to accede to this 
principle in Saddburt Prasad v. PJioolbdsh Koer, 3 B. L. R. 31, but as 
the liability of the share for its owner’s debts has now been establish- 
ed by Veen BayaVs case, L. R 4 1. A. 247, it would seem that the 
same consequences must follow in Bengal as elsewhere Sec the 
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partition, (a) Whether before a partition of interests agreed 
to by the parties or decreed by a Court, the purchaser's right 
is more than an inchoate one seems doubtful. The pur- 
chaser is said to become a tenant in common, (b) but still 
his right has to be worked out by partition, (c) and it may be 
said that until the partition of interests is completed there 
is no individual interest on which the alienation can take 
effect, {( 1 ) or which will not become absorbed by survivorship 
on the sharer^s death, (c) The view of the Judicial Com- 

romarks of tho Judicial Commitfece in Suraj Bunsi Koer v. Sheo 
Prasad, L. R. 6 I. A. at pp. 102, 104. In Mmst. Phoolhash Koonwar 
V. Lalla Jogeshwar Saliay, their Lordships expressly refrained from 
deciding this question, see L. K. 4 I. A. 7,21, 26, 27, but in Suraj 
Bunsi Koer^s case it is clearly laid down that even on a bond which 
could not have been enforced after the obligor’s death against his 
CO- sharers (in that case sons) an attachment and order for sale create 
a charge in favour of the judgment creditor on his debtor’s undi- 
vided interest which is not extinguished by the debtor’s subsequent 
death and his brother’s survivorship. In Madras a decree obtained 
against a member of a united family docs not, according to Bavi 
Varma v. Koman, I. L. R. 5 Mad. 223, bind the family property in the 
hands of the other members after his death. “ The interest,” it was 
said, “ survived to the other members,” and did not “enure as assets 
of tho deceased in tho hands of tho appellant.” In tho case however 
of a father succeeded by sons the Judicial Committee have declared 
that the estate taken by the latter is assets for paying tho debts of 
tho former, see above pp. 167, 207, and as to attachment in execution 
see below, note (c) . 

(a) Uddrdm Sitdrdm v. Rdnu Panduji et al, 11 Bom. H. C. R. 76; 
Pdlanivelappa Kauiidan v. Mawidru Ndikanet al, 2 Mad. H. C. R. 416 ; 
Sltdrdm Chandrashekhar v Sitdrdm Abdji, S. A. No. 379 of 1874, 
Bom. H. C. P. J. P. for 1875, p. 140 ; MdlMoo bin Jdnid v. Shridhar 
Bdbdji, Bom. H. C P. J- F. for 1874, p. 114 ; and VrijdbhuTchandds 
Kirpdrdm v. Kirpdrdm Govatidds, Bom. H. C. P. J. F. for 1879, p. 263. 

(b) Uddrdm Sitdrdm v. Rdnu Panduji, 11 Bom. H. C. R. at p. 81. 

(c) lb. 72; above, p. 168. A decree for partition does not, it was 
said.voffect a severance so long as it is under appeal, Sakhdrdm Mahddev 
T. Ilari Krishna, I. L. R. 6 Bom. 113. 

(d) See Ravi Varma v. Koman, I. L. R. 5 Mad. 223, cited below. 

(e) See Suraj BunsiKoer v. Bheo Prashad, L. R. 6 I. A. at p. 109, 
and comp. Kotta Edmasami Chetty v. Bangari Sesham Kdayanivdru, 
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mittee however appears to be that an attachment in execu- 
tion creates a charge, (a) See further on this subject below, 
Separation, Bk. II., Introd. Sec. 4 C, Soc. 5 A, Sec. 6 A. 

Where one of the members of a joint family has disap- 
peared those who remain may deal with the common pro- 
perty in any way consistent with good faith ( h ) . 

One only of two or more united co-parceners cannot 
enhance rent against tho will of another, or oust a tenant 
of the family (c), or recover his own estimated fractional 

I. L. E. 3 Mad. at p. 167 ; B. Krishna Bdu v. Lakshmana Shanhhogue, 

I. L. E. 4 Mad. at p. 306, where it is considered that attachment 
for sale of a coparcener’s share severs his interest so as to make it 
available in case of his death before satisfaction of the decree If a 
distinct charge on the common estate is thus constituted it may 
admit of question whether that is quite consistent with the decree 
for ousting the purchaser in execution of d manager’s share in 
Maruti Naraijan v. Lilachand, I, L. R. 6 Bom. 564. Property sold or 
attached under a decree against a father stands on a peculiar foot- 
ing, which is discussed below. 

(a) Suraj Btinsi Koer v. Slieo Pvashad, supra, and 0. Goorova 
BatUn V. C. Narainsawmy, 8 Mad. H. C. R. 13. 

(5) Bdmchandra Sadashiv v. Bagaji Bachaji, Bom. H. C. P. J. P. for 
1878, p 134. 

(c) Krishnardo Jalidglrddr v. Govind Trimhah, 12 Bom. H. C. R. 85; 
Madhavrav v. Satyana et al, S. A. No. 225 of 1875, Bom, H. C. P. 

J. P. for 1876, p. 8 ; but see also Krishna Bav ct al v. Manaji et al, 
11 Bom. H. C. R. 106. Under the English Law it was held that any 
one of several joint landlords could by notice end a tenancy, Doe v. 
Summerset, 1 B. & Ad. 135, Doe v. Hughes, 7 M. & W. 139. The 
tenancy seems to be regarded as dependent on a continuous and 
complete volition, while in India the relation created by contract has 
usually been treated as requiring a new and complete volition to 
change it. 

Thus one of several co-owners even after a partition of interests 
without a physical distribution of the estate, cannot, without the 
assent of the others, increase the rent of tenants or eject them. 
Bdldji Bhikdji Ping6 v. Gopal bin Rdghu Kuli, I. L. R. 3 Bom. 23; 
Guni Mahomed v. Moran, I. L. R. 4 Calc. 96; Raghu bin Ambu v. 
Govind Bahirao and others. Bom. H. C. P. J. for 1879, p, 446. Notice 
by some co-sharers only of enchancement of rent has in Bengal been 
held sufficient ; see Chuni Singh v. Hera Mahto, I. L. E. 7 Calc. 633. 
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sliare of the joint property from a stranger, (a) He cannot 
alone sue to set aside a charge created by another (6). 

^‘The rights of the coparceners in an undivided Hind A 
family governed by the law of the Mitaksharfi, which consists 

Bat the decision was by throe judges against two. Comp. Oopal v. 
Maciiaghicn, ib. 751 \Akojee v. Vadelal^ Bom. H. C P. J. 1882, p. 320. 

According to the English common law a compulsion needs the 
concurrence of all entitled, see Athoood v. Enicst, 13 C. B. 881, com- 
pared with the cases above cited ; but an acceptance or assent may be 
by 0119 , lliishantl v. J)aoh, 10 C. B. G46. Comp. Krislinarao v. ManaJeCf 
11 Bora. H. C.R. lOG. 

Some only of the sharers were allowed, contrary to the wish 
of another sharer, to eject an intruder in Radha Prashad Waafi v 
I L R 7 Calc 414 In Bom.bay it would perhaps be held 
that the outsider holding with the assent of a sharer was in 
the same position as if put into possession by him. See Mahaha- 
Itiya V, TlmayOf 12 Bom 11 C R 138 In Roamd Ilosseln v. Chorvar 
Singh, I. L. R 7 Calc. 470, it was held that some only of several 
joint lessors could not take advantage of a condition of re-entry. See 
also Alum Mtmjeo v. Asliad All, IG C. W. R. 138; Gokool Perehadv. 
Etwari MaUo, 20 0. W. R 138 ; Nimdun Lall v. Lloyd, 22 C. W. R 74 
C. R. Tn Katfushcrl Pisluireth Kanna Plsliarody v. Vallotil Manakel 
Namyanan , I. L. R. 3 Mad. 234, it is said that all interested in press- 
ing the claim must be joined as plaintiffs, or if they refuse, as defen- 
dants. See Code of Civ. Proc. Sec. 26, 28, 32 ; Indian Contract Act IX 
of 1872, Sec. 45; and compare Alexander v. Mullins, 2 Russ. 
& M 5G8. 

The same general principle is recognized in Knshnamma v. Ganga- 
rao, I L. R. 5 Mad. 229, in which it was held that one of several 
sharers of a village could not enforce on a tenant a patta (memoran- 
dum of rent payable) for his separate share of the total rent due by 
the tenant for his holding. In Kalidas Kevaldas v Chotalal et al. 
Bom. H. 0. P. J. 1883, p. 31, it was ruled that all the members of a 
united family must be joined as plaintfts in a suit for a trade debt. 
An express assent to a suit by a manager was held insufficient. 
Reference is made to Ramsebuk v. Ramlal Kundoo, I. L. R. 6 Cal. 805, 
aad Dularchund v. Balramdas, I. L. R. 1 All. 454. 

(a) Nathuni Mahton v. ManraJ Mahton, I. L. R. 2 Calc. 149. 

(5) See Rajaram v. Luchman, 12 C. W. R. p. 478, cited and approv- 
ed in Mussumut Phoolbas Koonwur v. Lalla Jogeshwi' Sahoy, L. R. 3 
I. A. at p. 26. The greater force of the prohibitive than of the active 
element in a composite will is generally recognized. Goudsmit, Pand. 
75. 
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of a father and his sons, do not differ from those of copar- 
ceners in a like family which consists of undivided brethren, 
except so far as they are affected by the peculiar obligation 
of paying their father^s debts, which the Hindi law imposes 
upon sons, and the fact that the father is in all cases naturally, 
and in the case of infant sons necessarily, the manager of 
the joint family estate. (a) 

The joint family is usually represented in external trans- 
actions by a managing member or members. The mana- 
gership naturally belongs to a father during his life and 
capacity for affairs, and then to the eldest member quali- 
fied. (6) The elder brother may take the management, 
unless the others intimate their dissent, (c) A manager's right 
to bind the family estate by transactions or by charitable gifts 
rests on the consent, express or implied, of the members, (d) 
The manager's transactions for the common benefit bind 
the several members in favor of one dealing with him in good 

(а) Suraj Bunsi Koer v. Sheo Prasad Singh, L. R. 6 I, A. 88, 100. 
The “ obligation ” arises, according to the Hindu authorities, only on 
the father's death. See below. 

(б) Steele, L. C. 153, 178; Manu IV. 184; Bhaoo Appajee Powar v. 
Khundojee wulud Appajee Powar, 9 Harr. 106 ; Buldkhiddss v. Ghama, 
Bom. H. C. P. J. for 1880, p. 224; Bhdgirthibdi v. Saddshivrdv 
Venkatesh, Bom. H. C. P. J. for 1881, p. 155 ; Suraj Bunsi Koer v. Sheo 
Proshad Singh, L. R. 6 I. A. at p. 101 ; Bdbdji Mdlmddji v. Krishndji 
D&vji, I. L. R. 2 Bom. 666. These cases show also what is compre- 
hended in a “ family necessity.” For further texts see Vyav. May. 
Ch. IV. Sec. IV. para. 7. 

(c) Steele, li. 0. 53; 2 Str. H. li. 831. 

(d) 2 Str. H. L. 333, 335, 339, 342. On the peculiar position of 
the manager according to Hindu law, reference may be made to 
Chuckun Lall Singh v. Poran Chunder Singh, 9 C. W. R. 483 ; and flf. 
M, Rangaumani Ddsi v. Kasinath Butt, 3 B. L. R. 1 0. 0. JT. See also 
below, V. Sec. 7 A. A certificate to collect debts under Act XXVH. 
of 1860 may be refused to a Kamavam (or manager) of a Malabar 
Tarvf&d to whom the members refuse their confidence on account of 
his being a judgment debtor to the Tarw&d, Madhaoa Panikor t. 
Govvnd Panihar, I. L. R. 5 Mad. 4. Oomp. Steele, li. 0. p. 54. 

77 H 
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faith, [a) a want of which may be indicated by the unusual 
character of the transaction, (t) A lessee from one member 
as manager is not discharged by a receipt for rent passed to 
him by another member, (c) though under a lease from the 


(а) Auslmiosday v. Moheschunder DuH et alt 1 Fait, at p. 382 ; 
Tdndavardya Mudali v. ValU Ammal, 1 Mad. H C. R. 398 ; Davlatrdo 
Mdne v Narayanrdo Mdne, R. A. No. fil of 1876, Bom. II. C. P. J 
F. for 1877, p 175; Gundo Mahadev v. Rdnibhat, 1 Bom H. 0. R 39 ; 
Nalmlchand et al v. Magan VUdmbaTt Bom. H. C. P. J. F for 1879, p. 
332; Johurra Blhee v. Sree Gopal 3Itss‘r}\ I. L. R. 1 Oalc 470; Nd- 
rdyanrdo Ddmodar v. Bdlkrislina Mahddov Gadro, Bora H C. P. J 
F. for 1881, p. 293; Ghnil Shgli v. Hera MalitOt I. L. R 7 Gale, at 
p 642. Sec Coleb. Dig. Bk. II Chap TV. T. 5t, Comm, ad fin ; 2 
Strange, H. L 342, 313; Kaslmhishcn'c Roy v. Alip Mimdul, I L. R. 
6 Calc. 149. 

(б) Bdjl Shdmrdj v. Deo bln Bdldjlf Bom. H. C P. J. F. for 1879, 
p 238; 1 Str. H. L 202; sec Hanuman Prasad Panday v Babooce 
Mmraj Koonweree, 6 M I A at p. 412, and KoHn Ramasdmi Chefti v. 
BangdtA'i Sesliama, 1. L. R 3 Mad. at p. 164 ci scg.^ and Ponamhilaih 
Parapracan Kunliamod Hajee v. Ponamhilaih Parapravan Knttiaih 
HajeCf ih. 169. 

(c) Dada Ravjl v. Blian Gann, S. A. No. 279 of 1875, Bom. H. G. 
P. J. F for 1876, p. 11 ; Poshnn Ram ci al v. Bliowancc Doen Sookool 
ot al, 24 C. W. R 319. Sec Sangdppd v. Sdlicbdnna, 7 Bom H. C. R. 141 
A. C. J., and Krhhnardo Rdmcbandra v. Mdndjl bln Saydjl, 11 B. H. 
C R. 106, 110 ; AZrq// Gopal v Hiracband, Bom H C. P. J. 1882, 
p. 320; Jadoo Shat V. Kadumhinco Dassco, 1. L. R. 7 Calc. 150; and 
Coleb. Dig. Bk. II. Chap. IV. T. 54 Comm, ad fin. For the English 
law see Robinson v. Hoffman, 4 Bi. 562, and Leigh v. Shepherd, 2 Br. 
and Bi. 465 ; Doe Dem Green v. Baker, 8 Taunt. 241. 

Payment to one of several co-sharers frees the tenant as shown in 
Krishnardo Bdnichandra v. Mdndjl bin Saydji, 11 Bora. H. C. R. 106. 
A suit by one co-creditor, except on the ground of collusion of a co- 
creditor with the debtor, cannot in general be maintained under the 
English law, but ho can give an effectual discharge ; and under the 
systems derived from the Roman Law he may sue alone for the whole. 
See Evans’s Pothier, I. 144, II. 55 ss. As to debtors in solido one 
may properly represent all in paying but not in resisting payment, or 
in making adverse admissions or a compromise, see Evans’s Poth. II. 
67. All co-sharers must be served with notice of intended foreclosure. 
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members jointly he is. As to the limitations on a manager s 
authority^ see Gopiilnarain v. Maddomutty, (a) 8. Sreemutty 
V. Lukhee Naratn Dutt et al, (h) and Suraj Bitnsi Koer^sCBtSe, 
supra, A widow managing for her infant son, like any other 
manager when minors are interested as co-parcenors, (c) can 
deal with the property only to meet existing necessities, but 
the other party is protected by good faith and reasonable 
inquiry, (d) and in Trimhak v. Gopal Shot (e) good faith and 
reasonable inquiry seem to have been thought enough to 
justify and validate transactions with a member only sup- 
posed to be a manager acting for the common interest of 


Norender Narabi v. Dwarhi Lall, L E. 5 I. A. 18 Under the Indian 
Contract Act IX. of 1872, Sec. 43, any one of several joint promisors 
may be compelled to perform the whole promise and may then force 
the othei’s to contribute. Whether a group of successors however 
is in this position seems at least doubtful. The lliiidil law docs not 
seem to impose any “ solidarity” of obligation on them e.vcept as 
members of a united family. Comp Voorya Pt read v Kesko Pet sad 

Singh, L. R 9 1. A. 27, 31. 

The co-sliarers who have colluded with a tenant to defraud a co- 
sharer may on that ground be sued by him in common with the 
tenant for the share of the rent due to the plaintiff, Doorga Churn 
Surmah v. Jampa DosscCy 21 C. W. R 4G, and Kalec Churn Singh 
V E Solano et al, 24 C. W. R. 267, and see Akoji Gupal v. Hiraehand, 
Bom. H. C P J. 1882, p, 320. 

(a) 11 B. L. R. 21, 49 (not perliaps quite assented to in Bombay). 
{h) 22 C. W. E. 171 

(c) See Saravana Tenon v. Mnftagi Ammal, 6 Mad. H C. E. at p. 
371. Durgapersad v Kesho Persad Singh, 1. L. E. 8 Calc, at pp 661- 
662 ; S. C. L. R. 9 I. A 27. See Steele, L. C. p. 174-5 

(d) Kutioomanpersand Pandag V. Muest Bahooeo Munraj Koonweree, 
6 M 1 A. 393 ; C Colnm Comara Vencatachrlla RcdJyar v. R Run- 
gasawmy S. J. Bahadoor, 8 ihuL at p 3*2;>; Dalpatsing v. Ndndbhdi et 
al, 2 Bom H. C. E. 306 ; Kashinath v. Dadki et al, 6 ibid. 211 A. C. 
J. ; Bdi Kesar v. Bdi Gangd et al, 8 ibid. 31 A. C. J. ; Bdi Amrit v, 
Bdi Manik, 12 ibid, 79; Saraoana Tevan v. Mutiayi Ammal, 

Ratnam v. Govindarajula, 1. L. E 2 Mad. 339. 

(e) 1 Bom. H C R. 27. 
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the family, (a) In another case (6) the payment to a 
mother as manager of a debt due on a mortgage executed 
to her as manager was held to bind the sou who by taking 
no steps for several years after attaining his majority might 
be deemed to have ratified the transaction of which he had 
taken the benefit, (c) 

In the common case of an ancestral trade descending to 
the members of an undivided family, the manager can 
pledge the property for the ordinary purposes of the busi- 
ness. He may also enter into partnership with a stranger, 
but not enter into a compromise of partnership differences 
by a division and transfer of tho partnership property, to the 
possible prejudice of minor members of the united family, (d) 
A managing Khot has not authority to give up important 
rights vested in the members generally, (e) A manager, it 
has been said, is not at liberty to pay out of the estate his 
father’s debts barred by limitation, (/ ) His authority to 
acknowledge a debt does not arise necessarily from his 
position but may be inferred from circumstances. Thus he 
cannot, without special authority, revive a claim against 


(а) the cases in note (cZ), p. GlI; Bdhdji Sakhoji v. Ramset. 
Pandushetj 2 Bom. H C. R. 23 ; Ganc Dhivc et al v Kane Bhive, 4 ibid. 
169 A. C. J. ; Mahalecr Persad v. liaoiijad Singh et al, 12 B. L. R. 
90; and the remarks below on Bk. II. Chap I. Sec. 1, Q. 5, Comp. 
Doorga Persad" s case referred to below. 

(б) Anan\> Jaganath v. Atmaram, 2nd App. 301 of 1881. 

(c) See Act IX. of 1872, Sec 197. 

(d) Johurra Bibee v. Srecgopal Misser, I. L. R. 1 Calc. 470 ; Bdmlal 
Thdkwrsidds v. Lahshmichund et al, 1 Bom. H. C. R. li- Appx. 

(c) The Collector of Ratnagiri v. Vyankatrav Narayan, 8 Bom. 
H. 0. R. 1 A. C. J. A father sued for a share of property as joint, 
and then entered into a bona fide compromise. His son subsequently 
renewing the claim was held bound by the transaction ; Pitam Singh 
V. Ujagar Singh, I. L. R. 1 All. 661. 

(/) Gopalmrain Mozoomdar v. Muddomutty Gu]pt6e,14t B. L. B. 49. 
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the family barred by limitation, (a) The Hindi! law, (6) 
however, insists strongly on the payment of a father's debt. 
It is the strongest of the obligations which devolve on the 
sons, and the pious duty resting on them (c) may perhaps 
be held to justify the satisfaction in such a case of a claim 
that could not be enforced. In the case of Tilakchand v. 
Jitamal (d) it was ruled that a barred decree against a father 
is a valuable consideration for a new engagement by a son> 
and that a representative is not bound to plead limitation 
whenever he can do so. This was approved in Bhdld 
Ndhand v. Parbhu Hari, (e) where a relation of a deceased 
husband sought to have the act of a widow set aside, by 
which she fulfilled his engagement made on the adoption of a 
son instead of setting up limitation as a ground for repudiat- 
ing it. It would seem therefore that in Bombay at any 
rate a manager may discharge the religious obligation of the 
family out of its estate without having to make the loss 
good at his personal cost. (/) A contract by a manager of 
a Hindi! family with a stranger by which he seeks with the 
stranger's connivance improperly to obtain for himself an 
undue share, is rescindible at the suit of the party defraud- 
ed, and is not enforciblo even as between the contracting 
parties, {g) 

(a) Chimnaya Nayudu, v. Gurunatham Chettiy I. L. R. 5 Mad. 169. 

(b) SeeColeb, Dig. Bk, I. Chap. V. T. 185, 186 ; and above, Introd. 
to Bk. I. p. 102. 

(c) See Udaram v. Ranuy 11 Bom. H. C. R. 76, 84. 

(d) 10 Bom. H. C. R. 206, 213. 

(e) L L. R. 2 Bom. 67, 71. 

(/) An executor may pay a barred debt, Lowis v. Rurrmey, L. R. 
4 Eq. 451, and set off against the share of a next of kin a barred 
debt due by him to the estate, Rq CordwelVs Estate, D. R. 20 Eq. C. 
644. So in India the representatives of heirs claiming a share in 
accumulations of interest on money in Court must submit to a set- 
off of barred debts due by them to the estate, Lokenath MuUich v. 
Odoy churn Mulliclc, I. L. R. 7 Calc. 644. 

(g) Ravji Janardhan v. Gangadharbhaif I. L. R. 4 Bom. 29. 
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The cases already referred to will have shown that there 
is much uncertainty as to the position of members of united 
families with respect to the property in relation to their 
co-members and the creditors of co-members and persons 
with whom the co-members have contracted obligations. 
It cannot, in many cases, be said with confidence whether 
the transactions of an alleged manager bind the whole family 
or not, or whether in a particular instance a member suing 
or sued is to be deemed a representative of all, and if not 
what are the precise relations to the family estate which 
arise through litigation at its several stages between him 
and strangers with or without liens or ostensible liens on 
the property. In the case of the transactions of a father 
and of suits against him as affecting his sons* interests, 
along with his own, in the family property, a special source 
of complications has been found in the doctrine by which, 
in recent years, the pious duty of paying a deceased father^s 
debt not of a disreputable kind has been translated into an 
authority of the father to burden the estate or dispose of it 
for satisfaction of such a debt, and a right on the part of 
creditors to enforce, during the father*s life, at the cost of 
his sons, the moral obligation which, under the Hindu law, 
cannot arise for them until his death. The father is usually 
manager. Sometimes after borrowing money for proper 
purposes ho colludes with his sons in trying to evade the 
obligation by asserting that it was obtained under such 
circumstances that the family estate is not answerable for 
it. {a) The son may have acquiesced in his father*s transac- 
tions. It does not seem possible to reduce the decisions 
of recent years on such questions as these to exact harmony ; 
but the questions recur so frequently that it will be useful to 
collect and compare the chief conclusions arrived at by the 
several High Courts and by the Judicial Committee. These 
will be considered as they bear on the ordinary co-parceners 


(a) See Oomedrai v. Iliralal, quoted in Hanooman Peread^s case, 6 
M. L A. at p. 418. 
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inter se, on the manager, on the father and son, and on 
strangers connected with them in these several capacities in 
the way of litigation or of voluntary transactions. 

In the recent case of Ramsebuh v. Ramlall Koondoo {a) at 
Calcutta, it seems to be intimated that when a joint family 
carries on trade all the members must join as plaintiff in a 
suit arising out of the trade. The claim was held barred 
because some of the members of the family had not been 
joined as plaintiffs until the suit as to them was barred by 
Sec. 22 of Act XV. of 1877, though instituted by other 
members within the period of limitation, (b) In several 
other case.s the law has been held to bo expressed in the 
less exacting proposition that where there is no manager 
all the members of a united family must be joined or be 
effectively represented in a suit brought to affect the common 
property; (c) but where there is a manager acting honestly, 
or where there has been an effectual representation, all may 
be bound, though not individually made parties, (d) In 
one case infants were held liable for a share though the 
manager had had no right to defend the suit in their 
name (e). 


(a) I. L. E. 6 Calc, at p 826. Followed in Bombay in Kalidas v. 
Chotalal, H. C. P. J, 1883, p. 31. Comp. 2 Str. H. L. 331 ss. 

{b) See further below, IV. Liabilities on Inheritance. Compare 
the case of Goodtitle dcm King v. Woodward, 3 B. and Aid. 689. 

(c) 8oe Rdjdrdm v. Luckman, supra ; Norender Narayan v. Dwarka 
Lai, L. R. 6 I. A. 18, 27; Reasvt Hossein v. Chorwar Singh, I. L. E. 
7 Calc. 470 ; see Radha Proshad Wasti v. Esuf, ib, 414 ; Akoji and 
Gopal V. Hlrachand, Bom. H. C. P. J. 1882, p. 320. 

(d) Coleb. Dig. Bk. II. Chap. IV. T. 54; Jogendro Deb Boy v. 
Funindro Dob Boy, 14 M. I. A. at p. 376; Maydrdm Sevrdm v. 
Jayvantrav Pandurang, Bom. H. C. P. J. F. for 1874, p. 41; Ndrdyan 
Gop Habbu v. Pandurang Ganu, 1. L. E. 5 Bom. 685 ; Bissessur LdU 
Sahoo V. Maharajah Luchmessur Singh, L. R. 6 I. A. 236 ; Radha 
Kisheu Man v. Bachhaman, I. L. E. 3 All. 118. See below, Sepabation. 

(e) Doorga Persad v. Kesho Persad, L. R. 9 I. A. 27. 
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Of this class of suits it had previously been said by the 
Judicial Committee (a) that when the members have not 
conflicting interests there are cases wherein the interest 
of a joint and undivided family being in issue, one member 
of that family has prosecuted a suit or has defended a suit, 
and a decree has been made in that suit which may after- 
wards be considered as binding upon all the members of 
the family, their interest being taken to have been sufiicient- 
ly represented by the party in the original suit/^ It was held 
in Mayaram Sevaram v. Jayvantrav Pandnrang, {b) that a son 
had been sufficiently represented by his father in a suit on a 
mortgage. A father having sued for a share of property as 
joint and then entered into a bond fido compromise, his son 
subsequently renewing the claim was hold bound by the 
transaction, (c) and more recently that nephews had been 
represented by their uncle. (c7) Similarly in Bisaessiir Lall 
Sahoo V. Maharajah Lachmessur Sivgh {e) it was held that 
decrees which arc substantially decrees in respect of a 
joint debt of the family and against the representative of 
the family,^^ may be properly executed against the joint 
family property. (/) At Allahabad it has been held that 
where the family property hypothecated by a father for 
family purposes had been sold in execution of a decree 
against him alone the sons could not recover their shares 
from the purchaser, (g) The learned Judges say that the 
decision of the Privy Council is an authority for holding 
that when a suit is brought to recover a family df3bt against 
a member of a joint HindA family it may be assumed that 

(a) Jogendro Deb Roy Kut v. FunindroDeh Roy Kut, 14 M I. A. p. 376. 
{b) S. A. No. 435 of 1873 ; Bom. H. C. P. J. F. for 1874, p. 41 . 

(c) Pitam Singh v. TJjagar SingK I. L. R. 1 All. 651. (It is not 
said whether at the time of the earlier suit the son was a minor.) 

{d) Ndrdyan Gop Hahbu v. Pandnrang Gannu, I. L. R. 5 Bom. 685. 
(e) L. R. 6 I. A. 233, 237. 

(/) See above pp. 168, 169, and Umbica Proead Teewary v. Bam 
Sahay LdU, 1. L. R. 8 Calc. 898. 

(g) Bam Narain LaH v. Bhavam Pra$ad, I. L. R. 3 All. 443. 
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the defendant is sued as a representative of the family^ (a) and 

also for holding ^^that decrees substantially in 

respect of a joint debt may be properly executed against 

the family property/^ In a subsequent case {b) it has been 
held that adult members presumed to know of a mortgage by 
a father for family purposes and not protesting, ( c ) and not 
afterwards asking to bo made parties to a suit on the 
mortgage against the father alone, are bound by the 
decree (d). 

This seems to put the liability of sons arising from transac- 
tions of their father and from suits against him on the ground 
of representation through their acquiescence, (e) The same 
doctrine has been applied in Bombay where there had been 
a conscious and willing participation in benefits obtained. (/) 
Thus the payment to a mother as manager of a debt due 
on a mortgage executed to her as manager was held to bind 
the son, who by taking no step for several years after attain- 
ing his majority might be deemed to have ratified the 
transaction of which he had taken the benefit, (g) but the 
presumption has not been carried to the length in any 
ordinary case of excusing one who would impose a liability 

(a) This doctrine was rejected at Calcutta in Eamphid Singh v. 
Deg Narain Singh, I. L. R 8 Calc at p. 523. As to a suit against a 
father’s instead of a son\s widow, see Siva Bhagiam v. Palani 
Padiachi, I. L. R. 4 Mad 401 

(5) Phul Chaud v. Man Singh, I. L. R. 4 All. 309. 

(c) In Upooroop Tewanj v. Lalla Bundhjee Sahay, I. L. R. 6 Calc. 
749, the son wilfully stood by allowing the creditor to suppose be 
assented. iSfee I. L. R. 8 Calc, at p. 524. 

(d) This obligation in the case of a mortgage is denied at Madras. 
See below. 

(e) In PJml Chandv. Luchmi Chand, I. L. R. 4 All 486, the father as 
manager of a family firm was sued for business debts. Family pro- 
perty was sold in execution of the decree, and his infant son was 
held bound on account of the capacity in which his father had been 
sued. For Bombay see R&mldVs case, 1 Bom. H. 0. R. App. pp. 52, 72. 

(/) Arumt Jaganndiha v. Atmdnivi, S. A. 301 of 1881* 

ig) See Act IX. of 1872. Sec. 197. 

78 H 
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on a member of a family from making him a party to the 
transaction or the suit. Even at Allahabad it was formerly 
held that the mere sale of the rights and interests of one as 
father of a joint Hindi! family does not include the shares of 
his sons even though he could dispose of those shares, (a) 
A suit against the father alone on a mortgage by him as 
manager was thought to bind the family, but a sale in execu- 
tion of his interest not to bind the shares of the sons, (b) 
In Chamaili Kuar v. Ram Prasad, (c) it was held that 
good faith in the purchaser did not validate his purchase 
from a father who sold for an immoral purpose during 
his son^s minority. The principle was adhered to that 
one co-sharer could not dispose of the joint estate or any 
part of it, and that the father could not as manager sell 
the estate merely for his own self-indulgence, of which infor- 
mation was accessible to the purchaser. Similarly at Calcutta 
it was said that a son could not ordinarily bo affected by a 
suit against the father alone. But on the ground that ho 
had acquiesced for several years in the mortgagee's possession 
he was not allowed to recover his share sold in execution to 
the mortgagee, (d) 

In the same case it is said that a father can dispose of the 
whole ancestral estate, or at least that it is the duty of the 
son to pay all his father^s debts out of the estate equally 
during the father^s life as after his death. The liability 
thus stated stands quite apart from acquiescence and rests 
on a transfer to the time of the father^s life of a duty to pay 
his debts which the Hindft authorities expressly impose only 
after his death. 

These and many other cases are considered in the 
judgment of Field, J., in Ramphul v. Deg Narain Singh, (e) 

(a) Nanhak Joti v. J^imangal Chauhey, I. L. E. 3 All. 294. 

(b) Deva Singh v. Bam Manohar, I. L. R. 2 All. 746 ; Bika Singh v. 
Lachman Singh, ib. 800. See also Ohandra Sen v. Ganga Rem, ib, 899. 

(c) I. L.E. 2A1L 267. 

. (d) Ldijee Suhoy v. Fakeer Ohand, I. L. R. 6 Calc. 135, 139. 

(e) 1. L. R. 8 Calc. 517. 
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and the conclusions he arrives at are that a ^^&ther 
may alienate the family property to discharge debts 
incurred by him for purposes not illegal or immoral,” but 
that where the father has not aliened or mortgaged the 
family property, but it is sought by suit to make that pro- 
perty liable to satisfy a debt incurred by the father, the 
son as well as the father must be made a party to the suiV' 
failing which the consequent sale of the father^s interest does 
not affect that of the son. Girdhari LaVs case is explained 
as one in which the father, acting as manager, mortgaged 
the family estate, and the debt not being an immoral one (a) 
the interest of the son as well as the father was bound by 
the transaction. The question of whether the son conld bo 
bound by a decree in a suit to which he was not a party 

was not raised and therefore nothing was decided on 

this point.” In Been BaijaVs case it is pointed out the ques- 
tion was raised, and the father^s interest only having been 
sold the issue of legal necessity for the original debt was 
pronounced immaterial. 

Badri Roy v. Bliagwat Narain Dohey (h) seems to agreo 
with the one just referred to. In it a son, a widow and a 
grandmother of a defendant were allowed to recover their 
shares (c) from a judgment creditor who had purchased in 
execution of a money decree. But the purchaser having 
taken an assignment of a prior decree on a mortgage against 
the same defendant they were held bound by that liability, 
they not having shown that the debt was contracted for 

(a) As manager the father was bound to act in the interest of the 
family, and any stranger dealing with him was bound to establish a 
fairly reasonable belief that this duty was observed as a condition 
of enforcing his transaction against the family. The question of 
immorality could, under the Hindil law, arise for the son only when 
it was a question of paying the debt of a father deceased or long 
absent. See below. 

(b) I. L. R. 8 Calc. 649. 

(c) As to the ** shares ” of the widow and grandmother, tec above, 
p. 310, 338 j and below, Sec. 7 A. 1 c, 1 6. 
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immoral purposes. The voluntary incumbrance and the 
decree obtained on it availed against the son, but not the 
sale in execution, (a) In Upooroop Tewary v. Lalla Bundh- 
jee Sahay (6) on the other hand, it is laid down that though 
the moral duty resting on the son gives effect to a fa therms 
alienation of the estate as against the son and his share 
while the son is an infant, yet when the son is an adult the 
father cannot, even to pay off his debts, dispose of the son^s 
share without his consent. The» assent might, it was thought, 
be implied from quiescence coupled with knowledge of the 
father^s dealing, (c) In Umhica Prosad Tewary v. Ham Sahay 
LaU(d) it is said that by a decree against a father alone if 
he have been sued as representing the family his son^s in- 
terests are generally bound. It does not seem to have been 
thought that the father need be sued specifically as repre- 
sentative, though without such specification the sons could not 
know for certain that their property was aimed at. The case 
of Sitraj Bansee Kooer (c) is relied on, but that decision 
saves the purchaser only if ^^the property was property 
liable to satisfy the decree if the decree had been properly 


(a) The Madras doctrine is the reverse of this^ see below. 

(fc) I. L. R 6 Calc, at p 753. 8(‘c next note 

(c) It may be noted that the Mitakshara and other authorities do 
not, even after the father’s death, impose the duty of paying his debts 
on his son until the son attains his majority. Bet below, and 2 Str. 
H. L. 279. A managing member and those dealing with him are 
bound to have regard to the interests of infant coparceners, Saravana 
Tevan v. Muttayi Ammal, 6 M. H. C. R. at p 379. 

The provisions of the Hindd law exempting an infant while such 
from responsibility for ancestral debts, and limiting liability on 
account of a grandfather’s debts to the amount of the principal, may 
be compared with the 10th Article of Magna Charta. By this interosi 
is not to rnn during the minority of the successor, and the king him- 
self is to obtain satisfaction only out of the moveables specifically 
charged. See Bracton, fol. 01 a, 

(d) I. L. R. 8 Calc. 898. 

{e) L. R. 0 I. A. 88. 
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given against the father/^ This of course involves the ques- 
tion in every case of what property under the circumstances 
was liable under a decree against the father alone^ and 
generally of how far without specification he can be held to 
have represented his sons and co-owners of the estate. 

The effect of the judgment in Oirdhdrilal v. Kantoo Lall 
on which all those judgments rest, must, as in other cases, be 
gathered from the language of the Judicial Committee in 
relation to the facts as they understood them. There was 
an ancestral estate alienated after the birth of a son to satisfy 
a decree against his father. The son sued on the ground 
that no part of the joint estate was alienable by the father. 
The creditor maintained that the whole had passed to him; 
and this view was taken by the Judicial Committee. In 
Maddan Thakiir^s case a particular part of the estate had 
been sold in execution of a decree against the father, and 
here too the son^s claim was rejected. In these instances the 
divisible nature of the patrimony as a means of giving 
effect to the fathor^s transactions was not asserted on either 
side, (a) but in Doen DayaVs case which followed, this divisi- 
bility of interests was made the basis of the decision. (6) 
The claim was one for which the son’s share would undoubt- 
edly have been liable had the son been made a defendant ; 
but as the father only was sued, the nature of the obliga- 
tion, as in itself binding or not binding the son, was 
pronounced immaterial. Only the father^s own share, it 
was said, could thus be made answerable to the creditor. 
There may have been a possible question as between the 
father and other co-sharers, but this could not affect the 
relations of the father and tho son inter se^ and the son’s 
rights only were insisted and adjudicated on. It would 


(a) A dictum in Syed Tuffuzool Hoosein Khan v. RughooncUh Fersad, 
14 M. I. A. atp. 50, pronounces an undividod share liable for a decree, 
but ** not property the subject of seizure (by attachment) but rather 
by process direct against tho owner of it.” 

(5) So in Rai Narain Dose v. Nownit Lall, I. L. B. 4 Calc. 809. 
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seem therefore that> at any rate where there is no specifica* 
tion of a representative character ascribed to the father, a 
suit and a decree against him alone and a sale in execution of 
such a decree cannot generally be understood as binding the 
son^s share except under special circumstances to be appre- 
ciated by the Court. 

In Suraj Bunsee Kooer^s case (a) the effect of Oirdhan^s 
case is stated on the highest authority as this : It treats 
tho obligation of a son to pay his father^s debts unless con- 
tracted for an immoral purpose, as affording of itself a 
suflScient answer to a suit brought by a son, either to im- 
peach sales by private contract for the purpose of raising 
money in order to satisfy pre-existing debts, or to recover 
property sold in execution of decrees of Court.^^ The same 
judgment imposes on a purchaser in execution, as a condi- 
tion of security against a son^s claim, the obligation of seeing 
that the property sold in execution was property liable to 
satisfy the decree if the decree had been given properly against 
the father,^^ and the conclusion is (b ) ; 1^^, That where joint 
ancestral property has passed out of a joint family, either 
under a conveyance executed by a father in consideration of 
an antecedent debt, or in order to raise money to pay off an 
antecedent debt, or under a sale in execution of a decree for 
the father^s debt, his sons, by reason of their duty to pay 
their father^s debts, cannot recover that property, unless 
they show that the debts were contracted for immoral pur- 
poses, and that the purchasers had notice that they were so 
contracted; and indly^ That the purchasers at an execution 
sale, being strangers to the suit, if they have not notice that 
the debts were so contracted, are not bound to make inquiry 
beyond what appears on the face of the proceedings. It will be 
observed that this judgment assumes that in some way the 
joint property does pass out of the family by the father^s 


(а) L. R. 6 I. A. 88, 106. 

(б) L. B. 6 I. A. at p* 106. 
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conveyancei or by a sale in execution on a decree against 
him. This must mean 'prima facie/^ for otherwise there 
could be no ground for a reclamation of the property by the 
son, which was successfully made in the case, on the ground 
that the debt had been improperly incurred, and that the 
purchaser in execution had notice of the objection to the 
sale taken on that account. As to whether in a case in which 
the property has not been sold the son can be made answer- 
able in his share for the father^s debt needlessly but not 
viciously incurred, this judgment is silent. But where the 
whole estate is made liable by the father^s alienation, or a 
decree against him, no purpose could be served by main- 
taining a law exempting the son and his share in the estate 
from direct proceedings. In these therefore as well as in 
suing to recover his part of the patrimony sold as his 
father’s he must for consistency's sake now be called on to 
prove that the transaction sued on was an immoral one, or 
gave effect to an immoral one, within the knowledge of the 
plaintiff suing on it. Should the son however not be joined 
as a defendant with his father it must be observed that in 
Been DayaVs case the property had passed out of the 
family^^ equally as in Ginlhari^s case, and it was on the find- 
ing liable for the debt ; but still the judgment in the case 
says that whatever may have been the nature of the debt 
the appellant cannot be taken to have acquired by the 
execution sale more than the right, title, and interest of the 
judgment debtor.’^ 

In Suraj Bunsee Kooer v. Sheo Prasad Singh (a) it is 
said on this point that it has been ruled that the purchaser 
of undivided property at an execution sale during the life of 
the debtor for his separate debt does acquire his share in such 
property with the power of ascertaining and realizing it by a 
partition.” Probably what was meant was that even in the case 
of a separate debt the sale under a decree was good as against 
the judgment-debtor’s own share, and such was the effect of 


(a) L. R. 6 I. A. 88, 103. 
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the decision on 8. Bunsee Kooer^s appeal. The other question 
of the father^s transactions binding the son as to the son^s 
share in the patrimony in all cases in which he cannot prove 
the transactions tainted with immorality, of which the 
purchaser had notice, was left to be governed still by Oir- 
dhari^s case, subject only where a father had been sued alone, 
and not expressly as a representative, to the ruling in Been 
Dayal v. Jag deep Narayan. In the former of those cases 
it was said The suit was brought by Kantoo Lall and 
Mahabeor, not for the purpose of recovering their respective 
shares, because they had no distinct or definite shares to 
recover, but to recover the whole property on the ground 
that the sale by the father was void.^^ (ri) It was supposed 
they must recover all or none. The incapacity of a co- 
sharer to deal alone with his share was down to Veen DayaVs 
case a received doctrine in Bengal, (b) and the creditor's 
remedy could be based only on the doctrine of a complete 
representation of the family as to its patrimony by the 
father. Been BayaVs case broke down this conception by 
its incompatibility, and the essentially integral character of 
the patrimony on which both parties relied in Girdhaii/s 
case being abolished, the father^s share could be attacked 
alone, and being open to attack alone was, subsequently to 
Been BayaVs case, to be held as attacked alone unless other 
shares were specified, and their owners made parties defend- 
ant. If the father could be sued as their representative, 
it should at least be set forth that he was sued in that 
character as well as in his own person, (c) in order to bind 
other interests than his own separable share. 


(а) L. B. 1 1. A. at p. 329. 

(б) See MussL Pkoolbas Koonwur v. Lalla Jogeshur Sahoy^ L. R. 3 
I. A. at pp. 22, 26; Raja Ram Narain Singh v. Pertum Singh H b. 
R. at p. 401. 

(c) How a son may be ruined by his father’s mere improvidence or 
imbecility when he has not the opportunity of guarding his own 
interest, may be seen in Luchmi Dai Koori v. Asman Singh, I. L. R. 
2 Calc. 213. 
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In Madras the same questions have recently been learnedly 
and elaborately discussed, (a) The result is concisely stated by 
Kindersley, J . The true doctrine of HindQ law appears to 
be that the obligation of the son to pay his father’s debts does 
not arise until the father’s death. It is the duty of the father, 
as long as he lives, to pay his own separate debts. But the 
cases of GirdhariLall ajii MuddunThaJcoor go furtherand rule 
that even in the undivided father’s lifetime, where there has 
been a decree against the father for debts which were neither 
immoral nor illegal, and ancestral immoveable property has 
been sold in execution of such decree or under pressure of 
such execution, the son cannot recover against a bond fide 
purchaser for value. The cases of Girdhari Lall and Muddun 
Thakoor appear to imply that a son is responsible for his 
father’s debts even in the lifetime of the father.” Tt is only 
necessary to add to this that satisfaction of this responsibility 
is thus far limited to the share of the sou in the patrimony, 
and does not extend to his other property. (6) Tn the Court 
of First Instance the ruling in Deen Dayal v. Jag deep Nara^ 
yan had been applied to the case, as the decree and execution 
had been obtained against the father alone, (c) Of this 
there is hardly any discussion in the judgments, but seeing 
that it introduced a modification of the law of actions as 
conceived in Ginlliar'ds case it was important that effect 
should be given to it, especially since in Madras, as in Bombay, 
the creditor’s equity to enforce partition having long been 
recognized, (d) a suit against a father alone might most 


(a) Pondppa Plllai v Papimvayatigdr, I L R 4 Mad. 1-73 
(i) The MitaksharS. is emphatic in declaring that the son’s respon- 
sibility, where it exists, arises from sonship, though no property may 
have come to the son. Comm on Slokas 47 and 50 of the Vyavah&r&- 
dhy&ya of Yajhavalkya (translated in the Appendix to this work). 
8o the Vyav. May Chap. V. Sec. 4, para. 14. 

(c) See however Sivasatikara Mudali v. Parvati Anniy I. L. R. 4 
Mad. 96. Oirdhari LalVs case is said not to apply to a nephew copar- 
cener ; necessity must be proved, Qangulu v. Ancha BapuU*, ih. p. 73. 
(tf) SuraJ Buntee't case, L. R. 6 I. A. at p. 102. 

79 H 
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reasouably have been held to have had this remedy in view. 
As observed by Kernan, J., (a) there can be no doubt that 
a person not a party to a suit is not bound by the decree by 
way of estoppel, and it is open to him to impeach the title 
of the purchaser on any ground legally sufBcient.^^ It may 
be added that one person or his property cannot be affected 
by proceedings against another not his representative and 
whose interest is distinguishable, (h) This was the deci- 
sion as between a living father and son in Veen DayaVs 
case, and it seems to have afforded a ‘‘ ground legally suflB- 
cient” in Ponappa^s case for impcaching a sale under 
proceedings in which the son or the son^s interest was not 
named. Such seems too to bo the effect of the still more 
recent decision in the Siihramaniyayyanas’ case on a suit 
upon a mortgage executed by an elder (managing) brother 
in renewal of one by the deceased fether, and a decree and 
sale in execution against that brother alono of the family 
property, (c) 

One carious result of the Madras decisions seems to be that 
the creditor who takes from the father a mortgage as security 
for his claim puts himself in a worse position than one who 
relies on the simple obligation. The latter by suing the 
father alone may bind the whole family and its estate, while 
the former must join all the sons as defendants in order to 

(fl) Pondppa Pillai v Pappuvayangar, I. L. R 4 Mad. at p. 71. 

(&) Thus in Pondppa's case it was said that in a suit on the mort- 
gage the coparceners could not be bound unless made parties so as 
to give them an opportunity of redeeming. See Chnckallnga v. Subha- 
raya, I. L. R 5 Mad. at p. 135, wherein it was ruled that a decree on a 
hypothecation against a father could not operate against his sons not 
made defendants ; and Dasaradhi v. Joddnmoni, ib. 193, where 
redemption was allowed against a sale under a decree on a mortgage 
against a manager. 

(c) Suhramaniyayym v. Subramaniyayyan, I. L. R. 5 Mad. 125, by 
three judges against two, who would have allowed the younger 
brother to recover his share only on paying his share of the 
mortgage debt. 
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• foreclose their rights by his suit on the mQrtgage. Yet it 
is not altogether obvious if a suit directed against the 
father alone can bind the sons as co-owners why a suit 
against him as mortgagor (and owner) should not bind 
the sons as co- mortgagors ; the power of representation by 
the father would seem as consistent with principle in the 
one case as in the other. What would be the legal position 
of the sons where the mortgagee had sold under a power of 
sale in a mortgage by their father without calling on the 
sons to redeem is a point still to be decided. There is 
apparently no distinction in principle between such a sale 
and a sale under a decree in a suit on the mortgage. In 
every case of mortgage there is a personal obligation of the 
mortgagor (a) as a debtor^ the mortgage being in its nature 
an accessory assurance; (h) and it would seem as competent 
to a father to sell through the agency of the mortgagee on a 
condition satisfied as to sell directly for the discharge of a 
similar debt, (c) which ho may do in ordinary cases. But 
on the other hand if the son^s interests cannot be sold through 
the Court without an opportunity to the sons of redeeming, 
neither ought they to be sold without a suit or formal notice 
to redeem served on the sons equally as on the father. 
Where under a decree against a father on a debt secured by 
a mortgage the mortgaged family estate had been sold as 
the right, title, and interest” of the father, and there was 
nothing to show whether the execution was in virtue of the 
personal remedy or of the lien on the property, the sale was 
upheld against the sons seeking a partition with a view to re- 
cover their shares. The learned judges thought, apparently, 

(a) Wilson yr. TooA:c>-, 6Br Pari, cases, 193 ; v. (?ner6oa, 

2 B. & B. 274, 279 ; Com Dig. Tr, Chancery (4 A. 3). 

(b) See Butler’s note to Co. Litt. 205 a ; Fisher on Mortg. Ixxii, 
and per Lindley, J., in Keith v. Burrows, L. R. 1 C. P, D. at p. 731. 

(c) See per Sir C. Turner, C. J., in PondjypaFillai v. Paypuvayangdr^ 
I. L. R. 4 Mad. 47. According to the Sadr Court the father could 
not alien the patrimony except under urgent necessity, Muthumarien 
y. Lahshmi, M. S. D. A. Dec. for 1860, p. 227. 
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that the sale had taken place to satisfy the personal obligation 
so far as this was in excess of what could properly be satisfied 
by the execution against the mortgaged property as such, (a) 
and that thus the sons^ interests as distinguished from the 
father^s were effectually disposed of as his, though in a 
sale expressly under the mortgage they would have been 
saved, (fc) In a case in which the paternal and filial relation 
did not subsist as a ground for a special liability, the family 
property having been mortgaged by one member of an 
undivided family and sold, in execution of a decree against 
that one alone, to the judgment creditor, it was held that the 
latter had obtained a title only to the share of his own judg- 
ment debtor; that another member could recover his share 
from the purchaser put iuto possession of the whole ; and 
that the purchaser could not set up the defence that the 
debt sued on was in fact one by which all the members were 
bound, (c) In another recent case it was ruled that the 
interest of a manager in a family estate was not assets for 
the satisfaction, after his death, of a decree obtained against 
him, but not plainly directed against other members of the 
united family. In the same case two sons were directed to 
satisfy the decree so far ns it bore on their father to the 
extent of the assets inherited from him. But in these were 
not to be included his share of the joint family estate which 
they took by survivorship, {d) This view, though repeated 
in Karpahamhdl v. Suhhayyan , {p) seems opposed to that 
expressed by the Judicial Committee in Muttayan Chettiar’s 

(a) An attachment and sale as for an unsecured debt are not 
necessary in giving effect to the vspecific lien created by a mortgage. 
Dayachand v. Hauchmid, I. L R 4 Bom. 515. 

(5) Srinivasa Nayudn v. Yclaya Nayndu, I. L. R 5 Mad 261. 

(c) Armugam Pillai v. Sabdpathi PadidcJii, I. L R. 6 Mad. 12. This 
agrees with Been DayaVs case, but, if the family were bound by the 
debt, seems hard to reconcile with Pond^p'pa Pillai v. Pajppv/vayangdr, 
1. L. R. 4 Mad. 1. See above, p. 169. 

(d) Ravi Varma v. Y. Koman, I. L. R. 5 Mad. 22^. 

(e) I. L. R. 5 Mad. 234. 
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case, (a) which for Madras must be conclusive. In the case 
of a decree against a father sought to be executed against 
property made over by him to his infant sons as compensa- 
tion for an injury by him to their shares (fc) it was held that 
such execution could not be had because the infant copar- 
ceners had not been parties to the suit, and that a suit could 
not be maintained against them (their father being alive) on 
the original cause of action, as this had been exhausted by the 
suit against the father, (r) 


(а) Above, p. 169 ; L. R. 9 I. A. at p. 145 

(б) This may have made it separate property; the sons indeed 
could not otherwise benefit by the release in their favour of the 
father’s interest. 

(c) See Gurusami Chotti v. Samuril Chlnna Clieitiy I L. R. 5 Mad. 
37. For this innes, J., refers to King v. HoarCj 13 Mees. & W. 494; 
Brinsmead v, Harrison, L R. 7 C. P. 547, and Hemeyidro Coomar 
Mallick V Rajendro Lall Moonshee, I. L. R. 3 Calc 353, as showing 
that a joint contract can be enforced but once, whence a fortiori the 
same rule ap])lies to proceedings on an obligation arising from the 
relation of membership of a joint family. 

In the case of ex parte Higgins m re Tyler, 27 L. J. Bank. 27, a 
remedy in bankruptcy against the joint estate was held barred by 
a previous suit against one of two partners which proved infructuous. 
But in that case Knight Bruce, L. J., said, I feel myself almost 
ashamed to find myself differing from the Commissioner’’ (who had 
admitted the claim against the joint estate). In Comyns’s Dig. 
(K. 4 ;) 1, 4 and (L. 9) the distinction is drawn that where damages 
are uncertain only one action can be maintained, but where the thing 
sought is certain even execution does not bar a suit against another 
obligor, ex, gr. on a bond. In Drake v. Mitchell, 3 Ea. at p. 258, Lord 
Ellenborough says that a judgment is but a security for the original 
cause of action and does not extinguish before satisfaction any collate- 
ral remedy available to the party. Brinsmead v. Harrison is discussed 
in ex parte Drake, L. R. 5 Ch. D 866, from which it will be seen that an 
infructuous judgment does not extinguish the original right in a case 
of trover or detinue. Although therefore generally “ where there is 
res judicata the original cause of action is gone” (per Lord Selborne 
in Lockyer v. Fetryman, L. R. 2 App. C. 519), and election to sue B. bars 
a suit against 0 (see Kendall v. Hamilton, L. R. 3 C. P. D. 403), yet 
the primary right may not in all cases be converted or absorbed by 
a suit. Nor where the cause of action arising from non-fulfilment 
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In Bombay a somewhat different view of the law has been 
taken, and it may be that by a closer adherence to the Hindfl 
authorities greater consistency has been maintained. In all 
ordinary cases alienation of the whole estate or of part of 
an impartible estate by a single co-sharer has been held 

of the corresponding duty is one which attaches in aliquot parts to 
several persons or as an aggregate to any one of several, but not to 
more than one does it seem that on principle one suit though infruc- 
tuous should bar another seeking the same remedy in part or as a 
whole. The English law on this point merging a remedy against C 
in a judgment against B, rather imitates the earlier and ruder Roman 
law than its later and refined form. A “cause of action’" is really a 
relation between persons, and the substitution of a different person as 
the subject of the right or of the obligation, makes the cause of 
action different too, unless the new party stands to the former one 
as a representative. As a representative ho should be subject to the 
proceedings taken against his predecessor. Thus children, if repre- 
sented by their father, should be liable on a decree against him ; if 
not, they should not be guarded against a suit on what must be a 
different cause of action because of the change of parties. 

The Roman law, while it allowed the plea of res Judlcatay allowed 
also the replication da re sectindtim se judicata, or judgment against 
the party pleading, even betw^een the same litigants (Di. Lib. 44, 
Ti. II Lex. 9 § 1, and Voet’s Coram ad loc\ and under the English 
law it seems that a judgment as between the same parties is not a 
bar to a fresh suit unless it has negatived the right sued on {see 
Com. Dig. C L. 4) even though there may have been a verdict against 
the plaintiff (see per Brarawcll, L. J., in Poysar v. Minors, L. R. 7 Q. B. 
D. at p 338). And under the Hiiid^l law the rule is “one against 
whom a judgment had formerly been given if ho bring forward the 
matter again, must be answered by a plea of former judgment. (Mit. 
Administration of Justice, Sec. 5, para. 10). This is exactly the rule 
of the middle and later Roman law, and does not help a defendant 
against a plaintiff who has gained a previous judgment. The law of 
procedure forbids a second suit on the same cause by a positive rule 
in order to shorten litigation, and it enables a judgment once obtained 
to be kept alive for 12 years, but these provisions between the same 
parties are rather a supersession of the general principle of juris- 
prudence, and cannot properly affect a suit by A. against C. on the 
ground of a prior suit by A. against B, except in so far as C. repre- 
sents B, or else the remedy was alternative, and A. made an election 
by which C. was exonerated. 
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invalid as against the others, (a) This has been so even as 
regards a father, (h) His grant out of an inam village was 
held to require the attestation of his son to give it validity 
as against him, (r) the attestation being taken as a sign of 
assent. Where a man sought to alienate the patrimony 
this was defeated as to a moiety at the suit of his son. {d) 
Though the interests of sons in the family estate are liable to 
satisfy a father^s debt, (r) yet if the father^s interest has 
not been attached under a decree against him in his lifetime, 
the property passes on his death to his sons by survivorship, 
and the decree-holder can no longer execute his decree 
against the property. He must have recourse to a separate 
suit. (/) In the case of ordinary coparceners, alienations 
by them, or sale of their interests in execution of decrees, 
have been held good to entitle the purchaser to claim to the 
extent of their shares ascertained by partition, but no 
farther, (q) In this sense the purchaser becomes a tenant 

{a) Mit. Chap. I. Soc, 1, para 30. Comp. Mokabeer Pushak v. 
Bamyad Singliy 20 C. W. R at p. 194 

{h) Mit Chap. I. Sec. 1, para. 28. Comp. Roja Ram Narain v. 
Pertur Singh, 20 C. W. R 189. 

(r) Pandurang v. Naru, Sel Rep. 186 ; spp Steele, L C 68, 237, 400. 

(d) Dayasha'nkar v. Brijvalluhh Mofrorhund, Bom. Sel Rep. 41. So 
Gnpalcliaiid Pandr v Babu Kunwar Siugli, 5C. S D. A R 24; Mofeelal 
V. Mitfprject Singh, 6 C. S D. A. R. 71 ; Mukoon Misr v. Kunyah Ojah, 

I NT. W. P. R. 275 ; Rimgamma v. Atchamma, 4 M. I. A. 1. 

(e) In Bombay the interests while still in their hands ; there is not 
a charge in the strict sense as in the case of a specific lien See 
JamiyaframY Parbhudas, 9 Bom. H.C R 116, and below, “ Ltajbilities 
ON Inheritance,” and compare the case of Bonham v. Keane, 31 L. 
J*., Ch. 129. 

(/) Hanumanthav. Hannmayya, I. L. R. 5 Mad. 232, citing Udaram 
V. Banu Pandtiji, 11 Bom. H. C. R 76; and Narsinbhat Bapubhat v. 
Chenappa, I. L. R. 2 Bom. 479. 

(gr) Gundo v. Rdmbhaf, 1 Bom. H. C. R 39 ; Pandurang v. Bhaaker^ 

II Bom. H. C. R. 72 ; Udaram v, Ranu, ib. 76 ; Balaji Anant r. 
Ganeeh Janardhan, 1. L. R. 5 Bom. 499 
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in common with the other parceners, (a) For the ordinary 
debts of a parcener his coparceners are not answerable, (b) 
His own share may be made answerable by proceedings 
taken and carried through to attachment during his life but 
not afterwards, (c) His gift or bequest of his share is 
invalid as the right to a severance of it is given to the pur- 
chaser or creditor only to prevent fraud. (^) In case of 
distress or to perform an indispensable duty a single copar- 
cener may dispose of so much of the family property as is 
necessary for the occasion, (r) His debts incurred for such 
a purpose must be paid by all the parceners to the extent 
of the whole estate. (/) This applies even to the debt of a 
son as binding the fatlier, though the latter is not generally 
responsible. (7) If the parcener be merely sued the 
coparceners are not affected by that, without a decree and 
an attachment of the estate for the realization of his 
share, {h) But this attachment enables the attaching creditor 
to proceed even though his debtor should die. (/) Nor can 
a purchaser of a share be defeated by subsequent proceedings 
for a partition to which he is not a party, (j) 

{a) TJdaram v. Rann, 11 Bora. H. C. R p. 81 ; Kn'slmaji Rdjvdde v. 
Siiardm JakliU I- L R. 5 Bom. 496. 

(d) Narsinhbhat v. Clienapim^ 1. L. R. 2 Bom. 479 ; St L. C. 40, 217. 

(c) TJdaram Rann, 11 Bom. H. C. R p. 85; see above, pp 606, 

607. 

{d) Ih. p. 80, and the cases there cited ; Suraj Bunsee Koer^s case, 
above, p. 625. 

(e) Mit. Chap. I. Sec 1, para. 28 ; Steele, L C 54. 

(/) Mahadev v. Narain Mahadev, 3 Morr. 346; Vyav. Alay. Chap. 
V. Sec. 5, para. 20; Coleb Dig Bk. V. Chap. VI. T. 373, Comm, ad, 
fin.; Bk I. Cliap. V. T. 181, 193, 194; Bk. II. Chap. IV. T. 55; 
Poona SAstri, 17th Aug. 1815, MS. 685; see 1 Str. H. L. 276; 
Steele, L. C. 219. 

ig) Coleb. Dig. Bk. I. T. 214, 215; Steele, L. C. 40, 178. 

(h) Vdsudev Bhat v. Venkatesh SanbMv, 10 Bom H. C. R. 139, 160. 

(•) See Suraj Bunsee Kooer's case, supra ; B. Krishna Rdo v. Laksh- 
mana Shanhhogue, I. L. R. 4 Mad. 306. 

{j) ApajiGovind v. Aaro Vital Ghdte, H. C. P. J. F. for 1882, 
p. 335. 
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Where the purchaser of a single coparcener^s share has 
obtained peaceable possession, the Court treating him as a 
tenant in common has refused to oust him at the suit of the 
other coparceners, (a) Being in possession the single 
parcener has been supposed to bo able to transfer the posses- 
sion, where the transfer was not resisted, with such an 
accompanying right as was vested in himself. (Z;) This doc- 
trine involves a certain difficulty, seeing that the existence 
of any distinct right in the individual coparcener, except a 
right to partition and its result, admits of question; and the 
occupation of a distinct part of the common property by one 
coparcener may be conceived as merely permitted by the 
family, and as to outsiders held on behalf of the family, not 
of the individual, (c) Such an occupation is to be regarded 
perhaps rather as a use of tlic property, occupied in virtue 
of the occupier’s domestic relation to the aggregate family, 
than a true possessiou (J) implying an exclusjou of others’ 

(a) MaJMaldyd v. Thndydt 12 Bom 11. 0 R lo8 Kdllappa v. 
VenkatesU, I. L R. 2 Bom. ()7() 

(i) 3fahdljaldyd v. Timdyd, 12 Bom il. C. R. at p. 140. 

(c) That the possession of a single iMircener is primd facie a deriva- 
tive one ranking as the possession of all, see Yubaf All Khan v Chnhbee 
Singh, 5 W. P. R 122 ; Sheo Poi'bhai Singh v hrolah Singh, 20 C. W. 
R. 160", Ileeralal lioy v. Bidyadhur Roy, 21 C. W. R. 343. Yet it was 
said that possession could not be recovered from a member excluding 
his co-sharers, Govhtd Chunder Ghose v. Ram Coomar Dey^ 24 C. W R. 
393 It would seem that they were entitled to co-possession A 
distinct exclusion of a co-sharer is incompatible of course with his 
retaining co-possession, and limitation begins to run against him in 
favour of those who then hold adversely to him, Joivala Bnkbh v, 
Dkarnm Singh, 10 M. I. A. at p. 535. A parcener retaining exclusive 
possession of a part for several years would thus expose himself to a 
presumption that a partition had been made allotting that prrtas hia 
share to him, unless he could show his concurreuL joint enjoyment 
of the estate at large. See below. Sec. 4 D., and Bk. II. Chap. IV. 

Id) /S'ee Savigny, Poss. Secs. 11, 23, 25; Vin Abr. XVI. 454; Co. 
Lit. 277a ; Page v. Selfly, Bull’s N. P. 102 h ; Doe v. Bright mn, lO 
Da. 583 ; Heeralal Roy v. Bidyadhur Roy, 21 0. W. R. 343 C. R. 

80 H 
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entrance and exercise of will within the given area, (a) The 
notion of a separable possession corresponds however to that 
of the single coparcener's total right as separable in thought 
and in law, though undivided, from the others so as to be a 
possible object of transactions, for if the co-ownership maybe 
thus decomposed, so it seems may the co-possession of the 
members of a united family, (b) At this point the develop- 
ment of the idea of separable rights as combined by addition 
in the common right has stopped. A case in which a mort- 
gagee of one parcener's share was put into joint possession 
with another parcener resisting the intrusion has not (c) 
been followed. 

In the case of a manager he can bind the whole estate by 
transactions for its benefit (d) or which the other party reason- 
ably thinks so. He is allowed a fair latitude of discretion, (e) 
In Davlatrao v. Narayanrao (/) it was said a reasonable 
degree of latitude is allowed to the members of a HindA 

family in the absence of fraud or profligacy, and 

the expenditure of a managing member whose acts (gr) are 
not protested against, or checked by legal proceedings, is 
ordinarily presumed to be on account of the family, just as 
his acquisitions are made for its benefit." (h) The extent 

(а) A separate possession on behalf of himself alone, nob on behalf 
of all, should apparently involve a liability to account, which is nob 
recognized. See Konerrav v. Gurrav, I. L. R. 5 Bom. 689. 

(б) Compare the right arisiog in partition from separate occupa- 
tion, below, Sec. 7 A. 1 b. 

(c) See Bdldji Anant Bdjddiksha v. Ganesh Jandrdlian Kdmdti, 
I. L. R. 6 Bom. 499, and the cases there referred to ; also Mdruti v. 
Lildchand, I. L. R. 6 Bom. 56 1, and other cases quoted below. 

(d) Bulakhidas v. Ghama, Bom. H. C. P. J. 1880, p. 224 ; Comp. 
Kombi V. Lakehmi, I. L. R. 5 Mad. at p. 207. 

(e) Babaji v. Krishnaji, I. L. R. 2 Bom. 666. 

(/) H. C. P. J. F. for 1877, p. 175. 

(^) i.e. his known acts. 

(6) Comp. Tandavaraya MudalL v. Valli Ammal, I Mad. H. C. R. 
398, and Hanooman Persad Panders case, 6 M. I. A. 393, as to the 
manager of a minor’s estate. 
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of his general powers is well known in HindA society. He 
may carry on a family business in the usual way (a) for the 
common benefit. (6) He may mortgage the common pro- 
perty for the common benefit and use of the undivided 
family, (c) But he is far from having unfettered power, (d) 
The person to whom he mortgages, and especially to whom 
he sells (e) any part of the patrimony is bound to all reasona- 
ble care, and where the interests of minors are concerned 
to extreme caution. (/) But even where the other coparce- 
ners are adults, charges incurred by a manager are binding 
except as against himself only when incurred for the needs 
of the family or with the assent, express or implied, of its 
members. (^) When the manager obviously exceeds reason- 
able limits those who deal with him do so at their peril, and 
no unfairness will be tolerated. Thus a contract with a 
manager defrauding the family is not enforcible {h) and 
the manager is not allowed to retain a double share in what 
he has acquired in that position, (i) 


(a) Comp. Joykisto Cowar v, Nlttyamind Nanlij, 1. L R. 3 Calc. 738. 
{b) Samalbhai v. Someshvar et al, I. L. R. 5 Bom. 38. 

(c) Gundo v, Bambhaty 1 Bom. H. C. R. 39. 

{d) Bajl Shdmrdj v. Dev bln, Bdldji, H C. P. J. F. for 1879, p. 238. 

{e) Trimbak v. Gopalshet, 1 Bom. H. C. R. 27 ; Comp. Mit. Chap. I. 
Sec. I. para. 32; Steele, L. C. 54, 209, 

(/) Rdmldl V. LakiYbichandy 1 Bom. H. C. R. at pp. 72, 73, Appx.; 

1 Str. H. L 202 ; Corap Kumarsami v. Pala N. Chettiy I. L. R, 1 
Mad. 385 ; Chetty Coliini Comara Venkatacltella Reddyar v. Baja Bun^ 
gasami, 8 M. I. A. at p 323. 

{g) 1 Str. H. L. 199; 2 ibid 344, 434, 457; Coleb. Dig. Bk. I. 
Chap. V. T. 180 ss; Bk. II. Chap. IV. T. 54, Comm, sub fin; C. 
Colum Co7nara Venkatacliella v. R. Bmigasawniyy 8 M. I. A at p. 323 ; 
Bullakidaas v. Ghamay Bom. H. C. P. J. F. for 1880, p 224; Babaji 
bin Mahadji v. Krishnajiy Bom. H. C. P. J. F for 1878, p. 149. 

(A) Ravji Janardhan v. Gangddharbliaty I. L. R. 4 Bom. 29. 

(i) Guruchum Doss v. Goluckmoney Dossesyl Fult. 166, a Bengal case, 
but agreeing with Megha Sham v. Vithalraoy cited beloWf Sec. 7 A ; 
and Daolatrao's case, above, p. 634 note (/). 
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In suits against the family or to affect its common estate 
all the members must, under ordinary circumstances, be 
made defendants, (a) though under special circumstance* 
the manager may as manager be sued so as to bind the 
whole family, (b) as indeed it would seem may a member 
not a manager, or not sued expressly as manager, but deem- 
ed under exceptional conditions to have represented the 
family. (c) Apart from such cases as these a suit and a decree 
against a manager individually affect only his own share in 
the common estate, even though ho may have contracted 
the liability for the benefit of the family. That question it is 
thought cannot properly be disposed of without the several 
members being called before the Court, {d) and the sale 
of the right, title, and intcivst of the manager gives totho 
purchaser no more than is expresjaly sold, (e) Thus it was 
held that a decree obtained against the manager alone (not 
the fathei) and a sale under such a decree, did not bind the 
property beyond the manager's own share, ( f ) and that the 
brother of the manager ousted by the })urchascT in execution 

(a) Aiiiiaija Y. JTo'^kori Rautappa,!! C. P J F. for ISTa, p. ‘227; 
Bkimasha v Ra\iicliaada)'sUa, H. C P J. F. for 1878, p 28(3. As to 
suits by a family, s* t al)Ovo, p. GeS. 

(h) See above, p. Glo. 

(c) Narayan Gap Hahha v Pandnranr/ GanVy I L R G Bom. G85, 
referring to Jogendro Di h Ro If Ktff v Fuuindro Df h Roif Ktd, 11* M 
I. A at p. 37G, mid May an hit Siraidui v Jayaimiif raa Pundurany, 
Sp Ap. No. 435 of 187;;,’l L Jl. 5 Bom 6b7. 

(d) Malidbaldyd Y Ttmdyd, 1*2 Bom. If C. R 139; Lbm bis H. C. 
P J for 1879, p. 417 ;Nhnitn Laki^liman Gulnm v Ruturhandra Vi- 
nayak, H C. P. J. F for 1882, p 277 ; Byi Sham raj Joshi v Dev bin 
Balaji, H. C. P. J. F. for 1879, p. 238 

(e) Comp the case of a widow’s estate only passing under a decree 
against her for arrears as a charge, Baijaa D(johey v Brij Bhookun 
Lai, L. R. 2 I. A. 275.* 

(/)* This is quoted and followed inKisftnsiug v. Mareshwar, Bom. H. 
C. P. J. 1882, p, 396, referring to Been DyaVa case as conclusive that 
the son’s interest does not pass by a sale in execution of the father’*. 
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might recover possession of the whole (a) leaving the pur- 
chaser to work out his right by a suit for partition, (b) This 
is exactly the reverse of the rule in the case of a sale in 
execution of a decree against the father on an ordinary debt^ 
as recently expounded at Madras, (c) 

Subject to the foregoing observations the presumption in 
favour of the good faith of transactions entered into by a 
father ((Z)or uncle as manager of an ancestral estate is na- 
turally somewhat stronger than in the case of more distant 
connexions or of women not familiar with business, (t*) But 
even as to the father the principle laid down in Saraj 
Buiisee Kooer^s case has always prevailed in Bombay. The 
family under the father^s headship is like any other united 


(a) In Gopalasdml v. ChokaJhigam, I. L. R. 4 Mad. S*20, possession 
under a sale in execution against a was held to throw on his 
Bon the burden ol‘ proving that the original debt was illegal or 
immoral, Cora]iarc GitrKsdmrs case quoted above 

{b) MdrutI Ndrdijan v. Llldchandj I. L R. 6 Bom. 564, 

(r) VcHiyamiml v. Kaflia, I. L. R. 5 Mad. at p. 63, explaining 
Ponappa Pillai v Pnppiivcnjanqdi'f I. L. R 4 Mad. 1. 

(d) See Bahaji v. Krit<h)iaji, I. L. R. 2 Bom. 667. 

(c) As to a father, see B lb^lji Salofjt v. Raui'^hd Pandiishet et a/, 
2 Bom. H. C. R 28 As to an niiclo see BJta^io v 

9 Harr. 101, and generally C CoJani Ctmiara Venrafarhdla v. R. 
Manga Hwa]n]i, 8 M. I. A at p. 828 ; I'a'itdardya Madali v Valli 
Ani.malf 1 M. H. C. R. 3. >8; Goar Chaud^'r Bisa'ai v. Gn^esh Chunder 
Biswas et al, 7 0. W. R. 121 C. II. ; Mu'^sf. Nourufhnm Kooer v. Baboo 
Gi)arer J)ut{ Singh rt al, 6 C. W. R. 198; Hc^rarhand v Mahashunkei\ 
S. A. No. 8918, 0th July 1853; 2 Str. H. L ; Shidrdmapa 

Bdlapa V. Shesho Janardkan^ S. A. No. 178 of 1874, Bom. H. C. P. J. 
F. for 1875, p. 01. 

The manager is not to be called to a rigorous account, 
nor on the other hand to claim credit as against the family 
for disbursomonts in excess of his proper share on account of it, 
Davlatrdo Rdmrdo v, Ndniifanrdo Khanderdo, R. A. No. 51 of 1876 ; 
Bom. H. C. P. J. F. for 1877, p. 175 ; sec for Bengal Abhaychandra 
V. Pyan Mohan Juho ct al, 6 B. L. R. 3-t7. An alienation by a 
is binding on any member who consciously stands by and sees 
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family except that the father is manager (a) by nature^ unless 
disqualified or deposed, {b) and a manager whose transac- 
tions may be strongly presumed to be intended for the good of 
the family.(c) If however they are not for its good but plainly 
detrimental there is perhaps no case prior to Narayanacharya 
V. Narso Krishna (d) which makes the family estate liable 
because they are not otherwise immoral, {e) Any transaction 


the money applied without refusing to participate, Madhoo Dyal 
Singh y. Golpar Singh et alf 9 C. W. R. 511; Bamkeshore Narain 
Singh v. Anand Missevy 21 ibid. 12 C. H., and the case in Hay’s Rept. 
667 ; Bhimasha bin Dongresha et al y. Krishnahai, Bom. H. C. P. J. P* 
for 1878, p. 286. The ruling in Rdmldl v. Lakhmichand Muniram et 
alt 1 Bom. H. C. R. li, Ixxi. App., that the manager of a joint estate, 
the capital of a firm, has authority to deal with it for the purposes of 
the business, is cited and approved in Johurra Bihee v. Sreegopal 
Misser,!. L. R. 1 Calc. p. 475; Samalbliai Nathubhai v. Someshvar 
Mongol and Hurkisan, I. L. R. 5 Bom. p. 38 ; see Coleb. Dig. Bk. II. 
Chap. IV. T. 54, Comm. 

(a) Above, pp. 604, 608. In Steele, L C. 238, it is said that the 
father’s gift of immoveable ancestral property is invalid unless 
attested by the heirs. 

The Hindu law generally requires the attestation of the members of 
the family enjoying an unobstructed right of inheritance (i.e. a qui- 
escent co-ownership) to a danpatra or deed of gift, to which, accord- 
ing to that law a conveyance for value is assimilated. See Vyav. 
May. Chap. II. Sec. I. para. 5; Coleb. Dig. Bk. I. T 19; above, p. 
192, note (c). This attestation, as the document is ordinarily read out, 
implies assent to its contents, as formerly in England, see Coleb. 
Dig. Bk. II. Chap. IV. T. 33 Comm.; Pandurang v. Naru, Sel. Rep. 
186 ; Introd. to Bk. I Sec. 9, p. 223 above, and the ^astri’s opinion 
in Doe. v. Ganpat, Perry’s 0. Cases, at p 137. 

In Nagalutchmee Ammdl v. Gopoo Nddardja Chetty^ 6 M. I. A. at 
p. 341, the Judicial Committee observe, “ These witnesses, one and 
all, depose to the fact of the signature of these papers, to their being 
written from the dictation of the testator.” Ac. 

(5) Vyav. May. Chap. IV. Sec. IV. para. 7. 

(c) See above, p. 637 notes {d) and (e). 

(d) I. L. R. 1 Bom. 262. 

(e) See Narayen y. BaUerieJmOt I. L. R. 4 Bom 529, and comp. 
Sham Narain Singh i. Bughoohindial, !• L. R. 3 Calc. 508. 
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is forbidden which tends to reduce the family to want, (a) 
This has not been regarded by the usage of the Hindis in 
Bombay as a merely pious precept, but as a law properly so 
called, (b) and has been relied on by the Courts against im- 
proper alienations and incumbrances of the patrimony, (c) 

Applications for an interdiction (d) against a father could 
never be common amongst the HindAs ; but when a father 
was getting rid of the patrimony the SAstri said that an inter- 
diction might be obtained and the transaction rescinded at the 
suit of the son or of the united brother, (e) When a Joshi 
proposed to give away his vatan he was restricted to a 
small portion of it. (/) A father could for incapacity be su- 
perseded or set aside as manager in favour of his son. (g) 

It appears therefore that the father as manager stands 
substantially in the same position as any other manager. 
The care of the family, the preservation of the common 
estate, and the payment of debts, are more especially in- 
cumbent on him. (/i) In Nagaliitclimee Ammal v. Gopoo 


(а) See above, pp. 207, 203; Colob. Dig. Bk. 11. Chap. IV. T. 11, 
18, 19 ; Vyasa, cited Daya Bhaga, Chap I. para. 45 ; Mit. Chap. I, Sec. 
1, para. 27 ; Id. Comm, on Yajn. II. 47 — 50 in Appendix; 2 Str. H. L. 
6, 12, 16. 

(б) See Bai Gunga v. Dhwmdas, Bell, R. 16 ; 2 Str. H L. 449. 

(c) In Narshiika Hegde v. Tunma, Bom H. C P. J. 1882, p. 394, 
the District Judge was directed to inquire whether the creditor had 
bond fide supposed that the debt was incurred for the benefit of the 
family by the father. 

(d) Mit. Chap. I. Sec. VI para. 9. 

{e) Q. 1935, MS. 

(/) Q. 711 MS. Comp 2 Str. H. L. 16, 12. 

ig) See Steele, L. C. 178, 216; Vyav. May. Chap. TV. Sec. IV, 
para. 7. 

(h) Ramchandra D. Naik v. Ddda M Haik^ 1 Bom. H. C. R. 86 App. ; 
see Ydjn. Bk. II. para. 46; NArada, Bk. II. Chap. III. paras. 11, 12, 
13; Manu IV. 257; Vyav. May. Chap. V. Sec. 4, para. 11. ; Steele, 
L. 0. 68. See H. H. Wilson, quoted l^low, Bk. II. Ch. L 1, Q. 
4, Remark. 
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Nddardja Chetfy (a) the Pandits thought a will would be 
invalidated by a permission to adopt acted on. They say : 

The will is valid the testator having thereby 

bequeathed a portion of his estate for the maintenance of his 
wife and other members of his family whom ho was bound to 
protect, and directed the remainder to bo appropriated to 
charitable purposes in the event of his wife, who was then 
pregnant, not being delivered of a son.^^ The conditions give 
effect to the Hindu law against disinheriting a son, and in 
favour of the maintenance of dependants as a duty not to 
be evaded by means of a disposal of the estate by its owner. 
In the case of an ancestral estate it docs not seem that the 
father can really be deemed owner in a sense that docs not 
apply equally to any of his sons. No member of an un- 
divided family ^^has a certain definite share,^^ (6) much less 
has one co-owner a right as such to dispose of the whole, (c) 
The father^s natural relation to his children entitles him at 
the same time to more than ordinary confidence. Hence it is 
that in such cases as Bahaji v. Ravishcf (d) the sons seeking to 
upset their father^s alienation of family property were called 
on to prove that the transaction had been one not binding 
on their shares. (c) The authority to alienate was not thought 
wider in his case than in that of another manager; only 
his good intentions were rather more strongly presumed. 

The doctrine of the Bombay Court appears to bo warranted, 
not only by the case of Suraj Bicnsee Koocr^ but by what is 

[а) 6 M. I. A. at p. 320. Comp, the case in note (Z>), p. 639 above. 

(б) Appovier Y, Hama Snlbatjana, 11 M. I. A. at p. 89; Rangama 
V. Atchama, 4 M. 1. A. 103; Girdharl Lai v Kaafuo Lall, L. R. 1 1. A. 
at p. 329. 

(c) Mit. Chap. I. Sec. 1. para 24 ; Vyav. May Chap IV. Sec. 1, 
paras. 3, 5 ; Sec. 4, para. 4. 

(d) 2 Bom. H. C. R 23. There is in many such cases a suspicion of 
fraud, as in the one referred to in Hauooman PersacTs case. 

(e) It may be noted that the Mit&ksharA distinctly imposes on a 
father’s creditor the burden of making his case good against sons 
denying his claim ; Comm, on YAjh. II. 50. 
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said in Baboo Kameawar Perahad v. Bun Bahadur Singh, (a) 

Their Lordships have applied those principles to transac- 

tions in which a father in derogation of the rights of his son 
under the Mitakshara has made an alienation of ancestral 

family estate. The principle is that the lender is 

bound to inquire into the necessities for the loan and to satisfy 

himself as well as he can that the manager is acting in 

the particular instance for the benefit of the estate a 

bond fide creditor should [not] suffer when he has acted 
honestly and with due caution but is himself deceived.^^ 
This ought apparently to be conclusive as to the nature of 
the father’s authority when dealing or affecting to deal with 
the joint property of himself and his sons. It would be so 
but for the difficulties created by other cases which, in order 
to enforce the obligation resting on sons after their father’s 
death, have apparently assigned to the father a capacity of 
himself discounting that liability during his life by aliening 
the patrimony in ways not consistent with his duty as manager. 
In the caso of Kastiir Bhavani v. A})pa,(h) sons, including two 
minors, sued to recover ancestral lands sold by their father to 
pay a debt. The debt had been originally incurred by the 
grandfather. It was alleged to have been contracted or in- 
creased for immoral purposes, but this was not proved, though 
it was proved that the father was addicted to (Jrinking. The 
District Court held the sale invalid except as to the father’s 
share, as not having been proved to be necessary, but in 
the High Court it was re-established on the ground that the 
sons had not proved, as they were on their plaint bound to 
prove, that it was made for an immoral purpose, they having 
relied on that express ground, A misapplication of a trivial 
sum would, it was suggested, probably make no difference.(c) 

{a) L. R. 8 I. A. at p. 11. 

(6) I. L. R. 5 Bom. 621. 

(c) Before the birth or the adoption of a son an owner may deal 
with the property free from question by a son subsequently bom or 
adopted, /or. cit. and llauihliat v Lakslunan Chintaman, 1. L. R. 
6 Bom. 630. 
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The cases of Oirdhari L&l v. Kanto L&l [a) and of Muddun 
Oopal Lai v. Massamut Oowraubutty {b) are referred to, but 
only on the point just noticed. As a mere member of a united 
family the father has been held answerable in his own share 
on a partition for his personal debts (c) in the same way as 
any other coparcener. This is shown by the cases already 
referred to, (d) A suit brought against a father alone will 
not in ordinary cases bind his sons as to the ancestral pro- 
perty. They must be made defendants if they are to be 
affected by the decree, (e) The principle extends to the 
case of a son born, and even to one adopted, pendente 
lite. (/) In this respect therefore the father stands on the 
same footing as an ordinary manager. A suit against 
him may affect the whole family in its estate, but this is 
exceptional, and a sale under a decree in such a suit could 
not in general extend to more than the father^s own share 
on a partition. 

Sons however must discharge their father^s debt 
after his death, (g) Along with this there are precepts 


(fl) L. R. 1 1. A. 321. 

(6) 15 Beng. L. R. 264. 

(c) See Narayanrao Damodar v. Balkrlelma, I. L. R. 4 Bom. 529, 

534. 

(d) In the N. W. Provinces the same doctrine seems sometimes to 
have prevailed, see NanhakJoti's case, above, p. 618. The Pandits at 
14 of the N. W. P. S. A. Report for 1857, said that two sons could 
recover their shares of ancestral property sold in execution of a 
decree against the father unless the debt was incurred for the 
benefit of the family. In Bamchandra and Laksliman v. Raoji 
Sakharam, Bom. H. C. P. J. for 1882, p. 381, the issue sent down for 
trial was Was the debt secured by the mortgage of plaintiff’s father 
contracted for a legal and moral purpose P” 

(e) See above, p. 168. 

(/) See Rdmbhat v. LaJeshman Chmtaman Mayalay, I. L. R. 5 Bom. 
630, 635, where the owner’s uncontrolled power of gift before, and his 
limited power after, the birth of a son are clearly defined by Sir M. 
Westropp, C. J. 

(g) Vyav. May. Chap. V. Sec. 4, para. 12 ss. 
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laying tlie duty on him who takes the estate and exonerating 
the son kept out of it. (a) It is a reasonable inference that 
the estate taken by the sons is^ as such, answerable in their 
hands (6) for the debts for which they are morally liable, (c) 
The liability is independent of assets where there are 
none^ {d) and this affords an indication of the kind of debts 
that can properly be regarded as charges on the estate, (e) 
Those only which were excusably incurred are binding. (/) 
As the result is substantially the same it would seem t^t 
the father may make such debts a direct charge on the estate 
after his own death, (g) But for all instruments executed 
by the father as by others the general rules hold good which 
refuse them validity if made under disturbing influences 
which deprive them of the character of free and intelligent 
expressions of volition, (h) None of the texts however 
which establish this liability, nor any of the Commentators 
on them, say that a son^s liability for his father^s debts 
arises during the father^s life, (i) Nor has any response of a 
Sistri been found in favour of such a liability. There are 

(a) Vyav. May. Chap. V. Sec. 4, para. 16; Coleb. Dig. Bk. I. Chap. 
V. T. 171. 

(b) See above, p. 77, 80. 

(c) Vyav. May. Chap. V. Sec. 4, para. 13. 

(d) Ib. Y&jh. Bk. II. para. 51 ; N&rada, Bk. II. Chap. III. para. 6, 
quoted Coleb. Dig. Bk. I. Chap. V. T. 188; Steele, L. C. 312; 2 Str. 
H. L. 274, 277. 

(c) “ The obligation has respect to the nature of the debt, 

not of the estate,” Judicial Committee in Hamoman's case, 6 

M. I. A. 421. 

(/) Manu VITI. 166, says : “ if the money was expended for the 
use of his family.” See Steele, L. C. 217. 

(g) This is the effect of Hanooman Parsad^s case {see above, p. 166), 
if it is generalized beyond the case of an ancestral debt made a 
charge by the father, which was all the Judicial Committee dealt 
with. 

W Vyav. May. Chap. II. Sec, I. p. 10; N&rada, Pt. I. Chap. III. 
para. 43; Pt. II. Chap. IV. paras. 8, 9 ; 2 Str. H. L. 14. 

( i) See above, p. 164 ; and below, Bk. II. Ch. I. Sec. 1, Q 6. 
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many texts which imply the contrary. Vishnu says the 
sons or grandsons must pay when the debtor is dead or has 
been absent twenty years, that is when he may be presumed 
to be dead, not before, (a) Manu says simply when the 
father is dead. (6) Brihaspati (c) says the sons must pay 
even in the father’s life but only in cases in which he is incapa- 
ble of acquiring property or retaining it. The exception 
here is conclusive as to the rule, at least as it was under- 
stood by the school that produced this Smriti, which is 
sacred everywhere. The same observation occurs as to 
K&tyayana’s text {d) quoted in Ndrdyanacliarya^s 
case, (e) So too as to Narada’s text on the subject. (/) 
The whole scries quoted by Jagannatha imply a liability 
only after the father’s natural or civil death or its equivalent, 
and so they have invariably been understood by native 
lawyers reading them with the context. The case may bo 
stated even more strongly. There is no text imposing 
on sons a liability during their father’s life for debts 
incurred even for the benefit of the family, (^7) except in 
cases in which the father is not capriblc of managing the 
estate and affairs of the family, and the sons arc. (//) It is 
impossible that of the numerous texts treating of debts 
contracted for the family and of the sons’ liability as survi- 
vors of their father all should have omitted to mention their 
liability during the father’s life had the liability been recog- 
nized. But “the father is regarded as alone responsible, and 
alone having administrative control as the head of an 


(а) 2 Str. H. L. 237 ; Vishnu, Transl. page 45; Colcb. Dig. Bk. I. 
Chap. V. T. 168 ; I Str. H. L.” 188; 2 ib. 237, 31G; Stcclc, L. C. 34. 

(б) VIII. 166. 

(c) Ooleb. Dig. Bk. I. Chap. V. T. 178. 

(d) T. 177. 

(e) I. L. E. 1 Bom. at p. 266. 

(/) Pt. I. Chap. III. paras. 14, 15. 

(gf) See the answer to Chap. I. Sec. 1, Q. 6, below. 

(h) See Ydjfi. Bk. II. para. 45 ; Coleb. Dig. Bk. I. Chap. V. T. 
167, 168, 177, 178; 2 Str. H. L. 81, 277, 326. 
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undivided family.(a) Debts even for its benefit cannot, it is 
said, be contracted against his prohibition (6) — a doubtful 
proposition — but one which shows how his position was 
understood by a learned native lawyer. The Vyav. Mayfi- 
kha, the chief local authority in Bombay, (c) dwells 
elaborately on tho debtor’s obligations, but says nothing 
about any obligation of tho sons except on their father’s death 
or prolonged absence, [d) The Mitfikshari itself, in com- 
menting on the texts of Yajiiavalkya in the untranslated 
portion on Vyavahara,” construes them as imposing a duty 
only after the father’s death, his absence for twenty years, or 
on his imbecility. It then transfers the liability to the 
new head of the household if there is one, (e) or to the eons 
jointly if there is not. 

It seems therefore that tho decision in Jamiyatram^s case, 
giving to the father in a united family virtually unlimited 
power over tho whole ancestral estate, on condition only that 
his behaviour is not scandalous, cannot be rested on the 
Hindi! law as the people have received it in Bombay. (/) 
The acknowledged authorities do not support it, and the 
usage of tlio people has conformed to these authorities. 
A reference to Steele’s Law of Caste establishes this, (j) 

(a) Comp Ellis in 2 Str. H. L 321, 32(1, and above, p. 281. On his 
death or incapacity the eldest son succeeds unless disqualified, as in 
ancient times he took the 'pohsias, Sm ManuIX. lOG ss., 126. 

(b) Coleb. Dig. Bk. I. Chap. V. T. 194. The Vyav. May. Chap. V. 
Sec. 4, para. 20, and the Mit., Chap, on Vyavahara, prescribe tho 
duty of payment without any qualification. too Coleb. Oblig. p. 
24; Vishnu, Tr. p. 45, 46. 

(cj Sakliaram v. Sitabai, I. L. R. 3 Bom. at p. 367. 

(d) Vyav. Mayfikha, Chap. V. Sec. 4. 

(o) Comp. 2 Str. 11. L. 252, 326. 

(/) Comp. Lalluhliai v. Manktivarhhai, I. L. R. 2 Bom. at 418, 
448 ; as to tho force of this reception S. C. L. R. 7 I. A. 212, 237. 

ig) i,e, by treating tho liability for debts as one arising on the 
father’s death in all places where the point occurs. Alienations with* 
out the assent of heirs are pronounced invalid, ib, 68, 238 ; or at most 
good only for the grantor’s share and during his life, ib. 237. 
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and the MS. collection of Caste Customs made by 
Mr. Borradaile, while it shows that the father’s debts 
were regarded as a burden on the estate in partition, 
does not assert any liability of the sons during his life. It 
appears indeed that in the great majority of castes the 
father’s debt and the family debt are not distinguished. 
Partition against the father’s will during his life is not 
allowed, (a) He is manager while capable, and all his debts 
are primd facie incumbent on him alone, (b) passing to his 
sons only on his death subject to exceptions on the usual 
grounds, (c) 

The decision in JamiyatrarrCs case conforms to that 
in Oirdharilal v. Kantoolal, but the question remains of 
whether the latter expresses the Hindil law of Bombay. The 
father’s share may be made separately available, as in Bengal 
it could not when OirdharilaV s case was decided. The son’s 
right is a co-ownership entitled to protection against a care- 
less or designing creditor of the father; and there is no 
hardship in controlling the father’s right to sell what he did 
not buy. When it is said that Hanooman Pershad^s case is 
an authority to show that ancestral property which descends 
to a father under the Mitakshara law is not exempted 


(a) See below. 

(b) The absence of rules for a partition enforced by the sons in the 
father’s life is an evidence of the comparatively late introduction of 
this doctrine. The same inference arises from the want of a rule 
for the partition of debts in a partition between the father and sons, 
which in the case of a partition amongst the sons only is always 
provided for. It seems that the three stages of developmenti were 
(1) a moral claim of the sons and a still stronger moral duty of the 
father to preserve the patrimony ; (2) an advance of the son’s right to 
co-ownership, the father being still ex-ofi&cio manager ; (3) the son’s 
acquisition in virtue of co-ownership of a right to partition of the 
patrimony, comp. p. 209 above, and the D&ya BhAga, Ohap. II., 
Stokes, H. L. B. pp. 200 ss., and the DAyakrama Sangraha, Ohap. 
VI. ib. p. 511. 

(c) The exceptions are not explicitly stated, no question having 
been put on that point. See Steele, L. C. 40, 178, 217. 



8X. II.] 


FAMILY IN UNION. 


647 


from liability to pay his debts because a son is bom to 
him/^ the remark occurs that their Lordships in the earlier 
case did dot decide as to debts in general, only as to an ances- 
tral debt made a charge by the father. Secondly it may with 
deference be pointed out that the Mitakshara itself in dealing 
expressly with the subject in a chapter which was not before 
their Lordships on either occasion, treats of the payment of 
debts in such a way as to make it clear that no liability of a 
son for his living father^s debt is recognized. The estate 
may be answerable, and the son^s share in it, but simply 
through the father’s authority as manager. This enables 
him to create burdens for purposes necessary and beneficial 
to the family, but not for other purposes though these should 
not be immoral.^^ (a) The point in Hanooman PersJiad^s case 
was that as an ancestral debt descended to the father he was 
primd facie bound to pay it, (b) and hence justified in 
applying the ancestral estate to that purpose, (c) and there- 
fore the manager for his infant son might properly recog- 
nize the charge as binding on him. The conversion of such 
an obligation inherited by a son into a liability to have all 
his property aliened by his father while they are both 
alive (d) in order to furnish means for the father^s needless 
expenditure is a process which, so far as can bo discovered, 
the usage of the country or the “ laws and usages of the 
Gentoos,^^ have not performed in Bombay. 


(а) See above, p. 166 ff ; Steele, L. C. pp. 40, 265. 

(б) Amongst the Marathas this obligation extends to all debts 
incurred during the son’s infancy, and to those incurred after his 
majority for Saihsar, or the discharge of moral and ceremonial duties. 
Steele, L C. 40. 

(c) See K&ty&yana in Vyav. May. Chap. V. Sec. 4, para. 14. 

(d) The duty arises from “ sonship” and must be discharged out 
of a son’s own property. It rests therefore on a separated son. If 
then the pious duty ” towards a father deceased is convertible into 
. a legal obligation to a father alive, with a corresponding right in the 

father, it would seem that the separated son’s property equally with 
that of the son unseparated, may be disposed of by a father or sold 
in execution of a decree against him for a debt not “ immoral.” 
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The English connotation of the word heir/’ as denoting 
one succeeding his ancestor but only succeeding, not partici- 
pating with an equal right, is misleading in the case of a 
eon's relation to his father as regards the Hindu heir so 
called. (a) The birth of a son necessarily causes a diminution 
of his father^s estate, by the introduction of an owner in 

(a) See above, pp. 66, 238. This participation is not in theory 
limited to the ancestral estate: it extends to all immoveable pro- 
perty, with some special exceptions. 

A father cannot, according to the doctrine of the MitS^kshara, Chap. 
I. Sec. 1, para. 27, dispose of his immoveable property, even though 
acquired by himself, without the assent of his sons, except in a case of 
urgent need, Steele, L. C. pp. 39, 54. The reason given is the duty 
of providing for the family, and this must limit the administrative 
independence assigned to him over his ac(iuisitioiis by Chap. V. Sec. 
10, supposing the latter extends to immoveable ])roperty. Colcbrooke 
seems to recognize this at 2 Sfer. H. L. 436. At p. 439 ho states tho 
same doctrine as undoubtedly that of the Smriti Chandrika, and at 
p. 441 as that of the Madhaviya. At p. 441 Sutherland says no part 
of the Daya Bhaga (of Jimdta Vahana) is so unsatisfactory as that 
which maintains the right to dispose of self-ac(|uired immoveables, 
and at p. 445 that according to the Mithila and the Benares (Mitak- 
sharA) Schools a man is free to give away only his moveable proper- 
ty. The ^astri of the Recorder’s Court at Bombay says, p. 419, that 
alienation of immoveable property is forbidden, and of moveable pro- 
perty also, except as to the surplus beyond the needs of the family. 
Such, he says, is tho usage of the country, and this is confirmed by 
Steele, L. 0. pp. 68, 211, though some castes maintain tho power of 
the acquiror over his own acquisitions, ib. 237 ; and tho authority 
of the manager is by some castes extended beyond the warrant of 
the sacred writings, ih. 53, 54, 209. 

Though the power of a Hindd to deal as he pleases with his acquired 
property cannot now be questioned, Steele, L. C. 51, 211; above, 
pp. 193, 206, 209 ; it does not seem reconcileablo with tho principles 
of the Hindfi law, as thus stated by high authorities, that a father 
should be at liberty to cast off his obligations to his family, or that 
he should be able not only to burden his sons with his debts after 
his death, but also to alienate even the ancestral estate in their 
despite during his life. Tho duty of tho son to pay his father’s 
debts is regarded by the Hindu law as a “ pious obligation,” and as 
such limited by the equally pious obligation of maintaining the family 
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common with the father, (a) and thenceforward the father’s 
acts are those of a manager. His death throws a now burden 
on the son, as the son’s birth partly divested the father’s 
estate, but the death equally with the birth is a necessary 
condition of the jural change, (b) 

It may be added that nowhere amongst the provisions of 
the HindA law for enforcing payment of debts (r) is such a 
process as the attachment and sale of the lands of a family 
mentioned. Jagannatha’s discussion of the subject{'Z) makes 
it plain that the connexion between an owner and his land 
was conceived by the Hindu lawyers as by the earlier Ro- 
mans (e)ds separable only by his own volition, however that 


where the two duties come into competition, sec above, ]) 207 ; below, 
Appendix ; and Dayakrama Sangraha, Chap. VI. para 5 ; Stokes, H. 
L. B p. 510; Vyav. May. Chap. IX para. 5, lb. p. B >4 ; though the 
son must make any merely personal sacriheo. 

(a) See lidinbliat v. Laksbmati Clilni ihina T. L. R. 5 Bom. 

at p. Goo, per Sir M. AVestropp, C. J., and the authorities there cited. 

(5) See per A^hitc, J., iu Bheckmraln SLigli v. Januh Sntgli, I. L. R. 
2 Calc. 408, 443. The son, if a minor at his father's death, becomes 
responsible only on attaining his majority, according to the Mit. 
and Vyav. May. loc. at. See also 2 Str. H. L. 7<b SO, 271). This 
indicates a personal obligation to be satisfied no doubt out of the 
estate if there is one, but not iu the proper sense a charge on it as in 
the case of a specific lien legally created. 

(c) For the process employed amongst the Marathas, see Vyav. 
May. Chap. IV. Sec 4, para, 7; Wilson’s Glossary “ Asedha'’ ; Steele, 
L. C. pp. 74, 207. For the sacredness of the debtor's obligation for a 
debt incurred to celebrate one of the necessary ccremouics, tb. p. 60. 
By the ancient Common Law of England execution could not be had 
for debt or damages against the land or the person of the debtor, only 
against his chattels and corn, Coke, 2 Inst. 304 ; Co. Rep. Part III. 
11 5.; Vin. Abr. Execution (M). 

((Z) Colob. Dig. Bk. II, Chap. II. T. 24, Comm. ad. Jiti,; T. 27, 
28, Comm. 

(e) See Mommsen, Hist. Rom. Vol. I, p. 169, 311 ; Maynz, Dr. Rom. 
Sec. 243, 380. How very gradually the English law admitted the 
charging of the estate with debts maybe seen in Blackstono’s Comm. 
Bk. II. Chap. XIX. 
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wight be influenced. Attachment and sale in execution 
therefore are entirely the creatures of British legislation. 
They belong wholly to the province of procedure ; and the 
title sold cannot, it would seem, be enlarged beyond that 
vested by the substantive law in the party sued, and whose 

right, title, and interest as a Hindu father of a family is 
put up to auction to satisfy his creditor, (a) 

Amongst the male members of an ordinary Hindil undi- 
vided family, a suit by one member against another for main- 
tenance is not sustainable. The right arises only (in such 
a case) through disability to inherit (/;), but it lies by a son 
against his father holding impartible property, (c) In such 
property is included a pension allowed as commutation for a 
resumed vSaraujam. (ci) The father’s maintenance is the 
first consideration. That being once provided for, the indi- 
gent sons have, according to the Hindil Law, a claim on 
the surplus, so far as it extends, foi* their maintenance. ( 5 ) 
In answer to Q. 1884 MS., the Dharwar Sastri (6th 
October 1854,) says, ^^It is not right for a son, however 
young, to claim support from his father. But a father 
should afford a maintenance to a child, and, if there be 
hereditary property, to the extent of the son^s share.” Tlie 

(a) The great practical importance of this subject may be pleaded 
as a justification for dealing with it at such length, authority 

said to be vested in the father to waste the patrimony so long as 
he avoids spending it on the acts included in “ immorality,” makes 
the position of every HindCl son in a state of union with his father 
unsafe. Suraj Bunsen Kooer’s case, L. R. G I. A. at p. 100, says the 
son may claim a partition at will. Thus a motive and a means are 
held forth which tend at least to a complete break-up of the Hindd 
family system, and may lead to very serious consequences unless the 
whole subject is comprehensively dealt with by the legislature. 

(&) Rimmatsing v. Oanputsing, 12 Bom. H. C. R. 9C ; Jgursangji 
V. Gagji Khodahhat, ibid. 96 Note (a). 

(c) Himmatsing v. Ganputsing, ibid 9L 

(d) Rdmchand/ra Sakhdrdm v. Sakhdrdm Gopal^ I. L. R. 2 Bom. 346. 

(e) See Coleb. Dig. Bk. V. T. 23, Comm. ; 2 Str. H. L. 321 ; Steelei 
L. C. 40 ; Mit. on Taju. 11. 175, translated in Appendix. 
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6&stri seems to have relied on Mann, as cited in Coleb. Dig., 
Bk. V., T. 379, Comm., and 2 Macn. H. L. 114, to the efifect 
that aged parents, a wife, and an infant son must under all 
circumstances be maintained ; the last words of which being 
ambiguous (Coleb., Note loc» cit.) are differently taken in the 
MitEikshara. (a) In the case of Ramchandra Dada NaiJc v. 
Dada Mahadev NaiJc, (6) Sausse, J., after holding that apart!- 
tion of the hereditary estate could not be enforced by a 
banker’s son against his father, says I do not think that 
the abstract question of the right of a son to enforce 
maintenance (in a Hindu sense) from his father arises here. 
If I thought it did I would overrule the demurrer, for there 
is no clearer duty imposed upon a Hindil father than that of 
giving ^ food, raiment, and shelter^ not only to a son but to 
any member of his family/^ (r) 

§ 3a. a family living in union may bo cither (a) undi- 
vided [avibJiaJcfa) or (b) reunited (samsrisJita) , 

A. An undivided family consists : — 

1. Of an ancestor and his descendants (d). 

2. The descendants of a common ancestor. 

The descendants must be legitimate descendants of the 
body, or else legally adopted sons or their descendants, (e) 
except in the case of Sudras, where illegitimate sons have a 


(a^ See Bk I. Chap. II. See. 1, Q. 2 ; 1 Str. H. L. 67; Smriti 
ChandrikS., Chap. II. Sec. 1, paras, 31, 32. 

(o) 1 Bom. n. C. R. App. at p. Ixxxiv 

(r) See Suraj Bunsee Kooer's case, supra, and the remark in Laksh- 
man Dada NaiJc v. RamcJiandra Dada Naik, L. R. 7 I. A. at p. 193. 

(d5) Two widows, it has been said, succeed jointly to the estate of 
their deceased husband. But they do not form an undivided family 
in the proper sense, and they arc perhaps regarded by the Hindil 
Law rather as holding several, though undiscriminated, shares in 
the property. See above Bk. I. Chap. II. Sec. 6 A. Q. 6, p. 124 ; 
2 Str. H. L. 90. 

(e) See 2 Str. H. L. 312. 
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capacity to form a united family inter se^ probably also with 
their legitimate half brothers, (a) and at any rate have rights 
analogous to those of legitimate sons, (b) The right of 
descendants extends only to the third degree from an ances- 
tor, living undivided and being the head of a family or of a 
particular branch, (c) Thus : — 

(1) . If A, A®, A®, and A^ live together, and A^, A®, 
and A® predecease A, then A'*' will have no immediate claim 
to a share of A^s property, see No. 1 in (d), 

(2) . If A% with his four descendants, A^ and A*^ with 
their one and three descendants respectively, live together, 
and A^^^s first, second and third descendants predecease A% 
and if die afterwards, then A“^ will have no claim to a 
share of the family property, see No. 2 in. {d) 


(a) Sea p. 382-3, Q. 10 and 12, Remarks. 

{h) As to the 'pannaHjliava, or son by a twice-married woman, see 
Sutherland’s Note, 2 Str. H. L. 208. HhaPannarhlmi^ there classed 
in three divisions, dilfcring, in description, from those given by 
Narada, Pt Il.Cha]). XII. paras. 46 ss. As to the svalrlnt or disloyal 
wife, sec Narada, 1 c. paras. 50 ss. The heritable right and conse- 
quent right to shares in a partition of sons of paunarbhAs depends, 
Sutherland says, on local custom. See above Bk. I. Chap. IL Sec. 
3, p. 386. 

(c) See 2 Str. H. L. 327 ; Yyav. May. Chap. IV. Sec. 4, paras. 21, 
22; Manu IX. 185; Coleb Dig. Bk. V. T. 81, 394, 396, Comm. 
Visvesvara, in the Subodhini on Mit. Chap. I. Sec. I, p. 3, seems to 
admit that the doctrine of representation may be carried down oven 
beyond the great-grandson, but the latter is generally admitted only 
after the near relatives, specifically enumerated as heirs. 


(d) No. 1 

A 

_L 

Aa Ab 1 

1 1 ' 

No. 2. 

Ac 

[a. 

J-Aal 

-A” • 

-|_A«>i 

fA3. 

-La»2 


-La®* 
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— A* 

-La^* 


-Lac 3 



BK. 11*] 


FAMILY IN UNION. 


653 


The principle operating here is the same as that applying 
to the Law of Inheritance in an undivided family, {a) In the 
case at 2 Macn. H. L. 150, the maternal grandfather 
having given property to four brothers, the son of one of 
them, they having been united, was allowed to obtain a 
partition from his uncle, the survivor of the four. (6) 

Males only can bo the subjects of the full rights of copar- 
ceners. Bat women, ex, gr, wives, mothers, grandmothers, 
and daughters possess latent or inchoate rightsof participation, 
which become effective when separation takes place, (c) If a 
widow has been placed in possession of a part of the common 
estate in order to provide her with subsistence, she can 
bo ousted only through a suit for a general partition, (d) 

(a) Sgc Book I. Introduction, p. 73. 

(b) This case mi^ht perliaps be more properly referred to the 
principle stated below, Sec. 5 A, that a gift to united brethren 
without discrimiation constitutes joint property ; but it illustrates 
the right of the co* members to enforce partition, even of recent 
acquisitions, ranking as joint estate. Had the gift been made in 
separate shares, the sou of one donee would have had to claim by 
inheritance, not by partition. 

(r) “The mother's right to a specific allotment arising only when 
a partition is made,” Coleb. at 2 Str. H. L. 290, See Ramappa 
Naiken v. Siihtunmdl, I. L. E. 2 Mad at p. 18l>; Sibbosooiidery Dahla 
V. Bussoomidtjf Dabla, I L E. 7 Calc. 191 ; Narbaddbdi v. Maliddeo 
Ndrdijan, I. L. R. 5 Bom. 99 (step-mother). According to the 
usage of some of the lower castes in Gujerath the mother must take 
part in a partition by her sons : it cannot proceed without her co- 
operation or at least her consent. Many instances of this occur in 
Borradaile’s Collection. See below “ Rights aku duties arising on 
Partition.” 

(d) Anpoorndbdl v. Mdltddevrdo Balwunt, R. A. No. 13 of 1872, Bom. 
H. C. P. J F. for 1872, No. 192. See Rajabdi v. Sadu, 8 Bom. H. C. 
R. 98 A. C. J., wherein a widow in possession was awarded mainte- 
nance before being evicted at the suit of an heir to her deceased 
husband. See also Vrandavaudas v. Yamimabdi, 12 Bom. H. C. R. 
229, wherein a concubine in possession was awarded maintenance 
under similar circumstances. See below “ Partition between Bro- 
thers,” and DAyakraraa-Sangraha, Chap. VII. paras. 7-9 ; Stokes, 
H. L. B, 514. 
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in which she is entitled to the allotment of a son^s 
share, (a) 

The principle, limiting the participation of descendants 
from a common ancestor who live in union, is most 
explicitly stated in the Viramitrodaya, f, 177, p. I, 
1. 6 sqq. (6) : — 

Katy&yana : — “ Should one’s own [brother] die before parti- 
tion, his share shall be allotted to his son, provided he had received 
no livelihood from his grandfather. But that [grandson] shall receive 
his father’s share from his uncle or from his [uncle’s] son ; but an 
equal share shall be allotted to each of the brothers according to 
law. Or his [the grandson’s] son shall receive the share [in case 
his father be predeceased], beyond him [succession] stops.” 

One's own (/ c.) brother His son {l.c ) the brother’s son. A live- 
lihood (/ e ) a share As it is necessary to know what kind of share 
he shall receive, (Katydyana) says, ‘ His father’s share.’ His son 
(f.e.) the great-gi’andson of the person whoso estate is being divided, 
because the grandson has (already) been mentioned. Afterwards 
{i.e.) beyond the great-grandson, shall occur a stoppage ; {i.e.) a 
stoppage of the succession. The meaning is that the great- grandson * b 
son does not receive a share. 

Hence Devala also says: — “Amongst members of a family who 
reside together, being undivided or after having been divided, (on a 


(o) TheSmriti Chandrika, admitting that the widow has an interest 
in the property, but denying to her a share of it as dfiya, says that, 
when sons make a partition, the mother becomes entitled for her 
maintenance to so much only as, with her other property, will equal a 
share. Devanda Bhatta however admits that, according to the Mit&k- 
shird, th© widow’s share is heritage (daya), though there be sons. 
See the Smriti ChandrikS-, Chap. lY. para. 8 ff. As to daughters^ 
ibid, para. l8 ff. and Chap. IX. Sec. 3, para. 11 ; and as to the 
widow’s lien on property given to her for maintenance, ibid. Chap. 
XI. Sec. 1, para. 44 ff. Succession of the widow and of the daugh- 
ter, in the absence of sons, is recognised by this author as inheritance. 
See Chap. XI. Sec. 1, paras. 16, 22; Sec. 2, paras. 3, 7, 9; Sec. 4, 
para. 19. The widow of a re-united coparcener has an equal right 
with that enjoyed by her deceased husband, ibid. Chap. XII. para. 34. 

(b) Transl. p. 72. 
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first or) second (partition), shares of the common property shall be 
given (even) to the fourth (in descent). That is certain.” (a) 

‘The meaning is, a distribution of shares shall take place down to 
the fourth (descendant) from the common ancestor.’ 

‘ From the words “ residing together,” it follows that this rule 
holds good even for persons who have made a partition, and after- 
wards live together upon reunion or the like.’ 

With this doctrine the Madanaratna agrees ; but the 
Mayftkha (b) contends, that the passages of Katyayana and 
Devala, quoted above, refer to reunited coparceners only. 
The Mayfikha^s opinion is, however, based on a forced 
explanation of the term avibhaktavibhakta^^ in DevaWs 
passage. Nilakantha takes it as a Karmadharya com- 
pound, those who were first undivided and became 
afterwards divided.^^ The correct way to dissolve the 
compound is to take it as a ^ Dvandva^ or copulative com- 
pound. The correctness of the rule given above may be 
inferred also from the fact, that the great-great-grandson in 
the male line of a divided person inherits only as a Gotraja- 
relation, after the wife, daughters, &c. (c) 

The distinction between the rights of male coparceners 
and of the female members of the family rests on this, that 
the rights of the former are immediate, arising on the birth 
of each, while those of the latter are contingent or dependent, 
having their source in the necessity for a provision for a 
marriage portion or maintenance, (d) 

§ 3b. a Reunited Family. — A reunited family may, 
according to the Mitakshara, Chap. II. Sec. 9, para. 3, (e) 


(a) See Colebrooko, Dig. Bk. V. Text 81 ; Manu IX. 2 10 ; Smriti 
ChaudrikA, Chap. VIII. paras. 15, 16. 

(5) Borradailo, Chap. IV. Sec. 4, paras. 22 and 23 ; Stokes, H. Ij. 
Books, 53-54. 

(c) Vyav. May. Chap. IV. Sec. 4, p. 22 ; Borradaile 59 ; Stokes, 
H. L. B. 53. 

(d) On this point, see the beginning of this Introduction, and below, 
§ 7 A. 1 5. 

(e) Stokes, H. L. B. 452. 
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consist (J ) of a father and his sons, (2) of brothers, and (3) 
of nephews and paternal uncles, who, having once sopa- 
ratedj have agreed to combine their interests again. Ac- 
cording to the Mayftkha, Chap. IV. Sec. 9, para. 1, (a) all 
persons, who once formed a united family, may reunite. 
This difference of opinion depends on a variance in the 
interpretation of a passage of Brihaspati, quoted Mit. 1. c. 
para. 3. Vijnanesvara takes it as an exhaustive enumeration 
of the persons capable of reunion, whilst Nilakantha views 
it as a dilqiradarsana, i. c. an indication of principle, 
extending to analogous cases. (5) 

It has been held by the High Court of Bombay that the 
reunion must be made by the parties or some of them, who 
once lived in union, (c) See to the same effect Jaganniitha, 
in Colcbrooke, Dig., Bk. V., T. 430. 

II. Separation. 

§ 4a. Definition , — Separation is the dissolution of the 
state of union or reunion, the continuance of which is based 
on the will or acquiescence of the united coparceners, (d) 

§ 4b. Scjparation,howejfectcd . — The separation of a family 
united or reunited may be effected : — 

1 Bij the will of all the 'incmhcrs. 

2. At the desire of one or more memhers only. 


(a) Stokes, H. L B. 91. 

(5) As to the effects of reunion see Pranlchlmn Pan! Chmrdry v. 
Mothooramolmn Paul Chowdry, 10 M. 1. A. 403 ; Ram 2 }ersliad Tcivar- 
i'y V. Sheochurn Doss ct al, ibid, 500. 

(c) Vislwandtlh v. KrisUndji Ganesh ei al, 3 Bom. 11. C. R. 69 A. C. J. 

(d) According to the Malabar law descent is traced through females, 
and the joint property of the tarwad is impartible. The interest of 
an individual member endures only for his life and is not available 
for payment of his personal debts or taken in inheritance by his 
offspring. The group of common maternal origin take the acquisi- 
tions of such members collectively. See Ponamhilath v. Ponamhilath, 
I. L. R. 3 Mad. 169. 
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[3. By the Judgment Creditor of a member or the pwr-^ 
chaser at an execution sale of his interest.~\ 

Times of Separation. — 1. Separation by the will of all 
the members^ whether undidvided or reunited, may take 
place at any time, provided there be no pregnant widow of 
a deceased coparcener. In that case it must be deferred 
until the delivery of the widow, (a) It cannot be prevented 
by third parties, however interested they may be in the 
estate, e. g. by creditors or mortgagees, since their equitable 
rights and remedies are not impaired. (See below, § 7 b. ] .) 

2. As regards separation at the desire of one or several 
coparceners only, the head of a family, whether a father, 
grandfather, or great-grandfather may separate from his 
descendants at any time. (6) 

A son living in union with his father, who is head 
of the family, may demand a .separation and a divi- 
sion of the ancestral property at any time (c) ; of the 


(а) May Chap. IV. Sec. 4, para. 37, and compare para. 35 ; Stokes, 
H. L. B. 56-7. 

(б) Mit. Chap. I. Sec. 2, paras. 2 and 7 ; Stokes, H. L. B. 377-8 
also May. Chap. IV. Sec. 4, para. 8 ; Stokes, H. L. B. 49-50. 

(c) Mit. Chap. I. Sec. 5, paras, 5 — 8 ; Stokes, H. L. B. 392-3 ; May. 
Chap. IV. Sec. 4, para. 4 ; Stokes H. L. B 48 ; Sm|*iti ChandrikA, 
Chap. VIII. p 20 ; Ndglinga Mudali Y Suhbiramniya Miidali et al, I 
M. H. C. R. 77 ; Kali Per shad v. Bam CharaUj I. L. R 1 All. 159 ; 
Phulckand v. Man Singh, I L. R. 4 All. at p. 312. The late Supreme 
Court held that a son could not enforce a partition of ancestral 
moveable property, Lakshman Dada Naik v. Bamachandra Dada Naik, 
1 Bom. H. C. R. 76 App., 1. L. R. 1 Bom. 563. See however, Mit. 
Chap. I. Sec 5, pi. 3 ; Stokes, H. L. B. 391 ; and Coleb. Dig. Bk. V. 
T. 92, whence it appears that according to the law-books the 
ancestral wealth (dravya) generally is subject to partition at the will 
of the son, though particular parts of it, as jewels, may be excepted. 
See also Coleb. Dig. Bk. V. T. 26, Comm. ; Bdjd Rdm Teioary etal v. 
Luchmun Perehad et al, 8 0. W. R. 15 C. R. ; Laljeet Singh v. 
RajcooTnar Singh, 12 B. L. R. 373 ; Suraj Bunsee Kooer v. 8heo 
Proshad Singh, L. R. 6 I. A. at p. 100, and the cases therein cited ; 

88 H 
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self-acquired property^ under certain conditions only^ {a) 
viz : — 

a. If the father be indifferent to wealth, his wife past 
child-bearings and the daughters married, {h) 

h. If the father be incapacitated by bodily ailments, ex- 
treme age, insanity, or by addiction to vice, (c) or loss of 
caste. The last of these conditions would, however, now per- 
haps be inoperative, as loss of caste, according to Act XXI. 
of 1850, does not affect a naan^s civil rights, (c?) A grand- 
son, living in union with bis grandfather, or a great-grand- 
son with his great-grandfather, may similarly demand a 
partition, provided his own father, or his father and grand- 
father, be dead. Till then bo cannot demand a partition 
notwithstanding his right in the property, because the 


above, p. 170, Section 8, on the Limitations or Profebty. Mr. Ellis, 
at 2 Str, H. L. 321, adopting the Bengal Law that the father is not 
bound to divide, adds that he must maintain his son. At 2 Str. H. 
L. 323, Mr. Sutherland has overlooked Mit. Chap. I. Sec. hr p- 8^. 
(Stokes, H. L. B. 393.) 

(a) 2 Str. H. L. 320. 

(&) The doctrine, given here, is thart of the MitSksharS. as explained 
by the Subodhini (Colob Mit. Chap. I Sec. 2, note to para. 7 ; Stokes, 
H, L. B. 378). The Viramitrodaya differs from this view by reject- 
ing the division a, while the Mayilkha Chap. IV. Sec. 4, para. 3, Stokes r 
H. L. B. 48, divides a into two sub-divisions. Narada, Pt. II. Chap. 
XIII. SI. 2 ss, gives the following times, (I) after father’s death, (2) 
when the father being old desires, (3) when the mother is past child- 
bearing, and the sisters married, (4) when the father’s capacity or 
desire has ceased. 

(c) The Mit&kshara says, * if he is addicted to vice.’ The Yirami- 
trodaya explains this to mean ‘ loss of caste.’ But it is probable 
that the Mit. means to include, besides loss of caste, the case of a 
notorious spendthrift and evil liver, as ‘ interdiction ’ is otherwise 
known to the Hindd Law. See above, pp. 194, 639; Mit. Vyav. 
Chap. I. Sec. 5, pi. 9; Stokes, H. L. B. 393. If a father has become 
incapacitated, or retired from worldly affairs, a son may become the 
representative of the family, 2 Str. H. L. 326 ; Steele, L. C. 178. 

(d) Tagore v. Tagore, L. R. Suppl. I. App. p. 56. 
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interv'ening heir obstructs his complete title^ (a) that 
intervenes between him and the full acquisition of it. 

A son, a grandson, or a great-grandson may voluntarily 
separate, without receiving a full share, at any time. (6) 

The law of the Mitakshar/l thus stated must be regarded 
as binding generally in Bombay as in the other provinces in 
which the authority of that work prevails. But it is subject 
to many exceptions according to the caste law of the parties. 
Thus amongst 82 of the 101 castes, from whom information 
was obtained by Mr. Steele at Poona, it was found that 
partition could not be enforced by a son against his father 
unless the father had acted improperly as manager- (c) It 
would seem therefore that in the usage of a large minority, 
at least of the people of the Dckhan, the rule of Baudha- 
yana (d) is still received as law. While the father lives the 
division of the estate takes place (only) with his permis- 
iou.*' In Gujarath the castes, almost without exception 
or qualification, answered Mr. Borradaile^s inquiries by 
denying the right to partition of a son against the wish of 
his father. Although the Sastris therefore, as in Chap. I. 
Sec. 1, Q, 3, 6, below, generally follow the Mitfikshara in 
recognizing a son^s right to enforce partition, there is room 
for reasonable doubt as to whether it can be considered as 
finally established except amongst those castes or classes 
whose rights and duties in this particular have become the 
subject of judicial decision. Uniformity of the law is so 
desirable that the Courts will naturally desire to abide .by the 
Mitakshar4 and the Maytikha, (e) whose doctrine has been 


(o) Mit. Chap. L Sec. 2, paras. I and 7 ; Stokes, H. L. B. 377-8 ; 
Sec. 5, para. 3, note, ibid^ 391 ; May. Chap. IV. Sec. 4, paras. 1 — 3, 
47-48. 

(b) Mit. Chap. I. Sec. 2, paras. 11 and 12, ibid. 880 ; May. Chap. 
IV. Sec. 4, para. 16, ibid. 51 

(c) Steele, L. C. 216 ; see ih, pp. 405, 407. 

(d) Transl. p. 224. 

(•) See Bk. II. Chap. I. Sec. 1, Q, 1. 
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adopted by the Judicial Committee (a) but it is only fair to 
point out that custom does not appear to have more than 
partially accepted these authorities on the point now in 
question. On the one side are the SS.stris whose opinions 
are entitled to respect ; but on the other are the answers 
given by the representatives of the castes themselves. Even 
amongst the Brahmans the son’s right does not seem to be 
fully admitted by any of the classes whose answers are 
preserved in Mr. Borradaile’s collection ; while amongst the 
lower castes the answers, without exception, so far as has 
been discovered, were either that the son could not enforce 
partition at all, or else that the father could retain so much 
as he wished of the ancestral property, (b) This would of 
course reduce the son’s right to nothing, (c) In several 
cases the surviving mother’s assent is said to be necessary 
to validate a partition after the father’s death, and in nearly 
all it is set forth as a condition that she is to be provided 
for. {d) 


(a) See Suraj Bunsee Koefs case, L. R. 6 I. A. at p. 100. 

{b) So in Steele, L. C. 405, 407 ss. 

(c) Amongst the Oudich Brdhmans of Broach and the neighbour- 
hood it was said that there was no instance of sons having made a 
partition during their father’s life The father dividing the property 
might retain as much as he wished for himself during his life, subject 
to the rights of his sons at his death ; Borr. Lith. p. 69. 

(d) This is in accordance with a tendency in many castes to favour 
the mother in the matter of succession. See above, pp. 99, 167, and 
Bk. I. Chap. II. Sec. 6a, Q. 19, 21, 23, 24, 26. 

The (Bhargova Yisa) Brahmans of Surat said : “ So long as the 
father lives his sons are not competent, without his consent, to 
divide the father^s or grandfather^s property.” (Borr. Lith. p. 85.) 
So also those of Broach. {Ib. p. 127.) A similar rule was stated by 
the Srimdli BrAhmans of Surat and of the neighbourhood of Broach. 
{Ib. pp. 161, 182.) The Mewara Chowraisi Br&hmans recognized 
a partition at the father’s option during his life ; but no instance 
had occurred of one against his will (16. p. 211) at Surat. At 
Broach no partition is allowed without his consent (16, p. 227.) The 
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A member cannot enforce a partial division (a). As to 
thisj however, Sir R. Couch, C. J .5 in 8hib Suhaye Singh et 
al V. Nursing Lall et al (h) says, I did not intend to decide 
any such general question*^^ But this is the recognised law 


Mewfira Bhuttee Tulubda BrS-hmans of Surat allow no partition 
without the father’s assent in his life either of his property or of 
the grandfather’s. (Ih. p. 244 ) He may divide and then the sons 
during his life take what he has assigned to each. So amongst the 
Sachoura, and Waira, and Oonewal Brahmans of Surat, (lb. pp. 298, 
319, 342.) The Brahmans (Motola, Desaee Tur) of Oolpar stated a 
similar rule (Ib p. 267) as prevailing amongst them. At Broach 
amongst the Oonewal Brahmans should a son separate himself the 
father sets apart a share for him. (Ib p. 363.) Amongst the castes 
below the Brahmans, the assent of the father is set forth as 


indispensable amongst the following : — 

Borr. Col MS. 

Book G, p. 29 Bhaosar Cheepa Sooruti Surat. 

76 Do. Shravak (Tuppa Sect )... Do. 

135 Sootar Punchallee Sooruti Do. 

200 Do. Goojar Tulubda Sooruti . . Do. 

252 Do. Purdaisee Khatee Do. 

2P6 Lohar Ahmedabad. 

335-6 Sootar Lohar Sooruthiya Surat. 

362 Khatree Vunkur Sooruti Do. 

410 Durjee Meeraee do Do. 

445 Malee Sonathiya do Do. 

475 Do. Moghreliya do Do. 

510 Kudiya do Do. 

541 Pukhalee do Do. 

668 Vansphora do Do. 

591 Do. Dukhani do Do. 

(Continued next page.) 


(a) Ndndbhai v. Ndtlidhliai, 7 Bom. H. C. R. 47, A. C. J. For the 
Bengal law, see the note of Sir W. Jones at 2 Str. H. L. 261. fie 
thinks that the text of Manu IX. 104, “ After the death of the parents 
&c.*’ prevents a partition, even after the father’s death, except with 
the mother’s assent. See above, Sec. 3 A, and the case of Lakshman 
V. Satyabhdmdbai, I. L. R. 2 Bom. 494. 

(h) 22 C. W. R. 354. 
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in Bombay, (a) and in the North-West Provinces. (6) The 
same rule holds good in respect to one or more members of 


Bon*. Col. MS. 

Book G. p. 609 Koombhar Goojurathi Sooruti ... Surat. 


636 Dhobee Rawatiya do Do. 

699 Waghrees Do. 

719 Duphgur Rajpoot 

745 Khalpa Puttuui Surat. 

773 Do. Khumbarti Sooruti Do. 

Book C. D. E, p. 16 Bruhm Eshatrees, &c Broach. 

39 Kayusthus Valnik Surat. 

67 Do. Mathur Do. 

73 Sonee Dumuniya Do. 

89 Do. Tragun Javeeya Do. 

110 Lohar Bhownugguriya Do. 

128 Bharboouja Kayustha Do. 

144 Rajpoot Jadhowvanshi Sabulgaon. 

157 Purdesee Aliya Surat. 

174 Salvee Sreemalee Vcesa Do. 

192 Koombhar Lar Sooruti Do. 

210 Sulat Sompoora do Do. 

229 Mochee Kudiya Khumbarti Do. 

245 Bhurwar Do. 

Book F., p. 28 Hujjam Mehsooriya.. Do. 

59 Soothar Vaisya Do. 

120 Hujjam Kalmooniya Do. 

165 Khutree Phurusrami Broach. 

201 Dher Tulubda Surat. 

229 Soothar Puncholee Broach. 


259 BrAhmans Kherwa Hoomuiiero... Gour. 

In no instance is there an admission of an unqualified right on the 
part of a son to enforce a partition and obtain a share. 

The instances above tabulated are all drawn from the districts of 
Surat and Broach. The collection for Ahmedabad was not completed, 
or it has been lost. 

(a) Trimbak Dixit v. Ndrdyan Dixit, 11 Bom. H. C. R. 69; 
Venkatesh et al v. Oanapaya, B. A. Nos. 30 and 31 of 1875, Bom. H. C. 
P. J. F. for 1876, p. 110. 

(5) Miihoo Lall v. Qolam Nuseer^ood^deen et al, 4 Agra Rep. 276. 
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a family, consisting of brothers or collaterals only, (a) the 
whole property being brought into account, (b) so far as it 
is common, (c) The right to claim a partition is not lost 
by its non-exercise during six or seven generations, (d) A 
decree for* partition produces an immediate severance of 
interests, subject however to the result of an appeal should 
one be made. An appeal seems to suspend or postpone the 
division until it is decided, according to the cases quoted 
below. Sec. 4 D. (e) 

3. Partition in Execution of Decrees . — The creditor of 
an undivided coparcener may obtain execution of his 
decree against the share of his judgment debtor by enforcing 
a partition. (/) This is closely connected with the law now 
recognized in Bombay and Madras, that a parcener may 

(a) Mit. Chap. I. Sec. 3, para. 1; Musst. Deowanti Koonwar v. 
jDwarkanatli, 8 B. L. R at p. 363, note ; 2 Str. H. L. 358. 

(5) Laksliman 1). Naik v. Ramchandra D Naik, I. L. R. 1 Bom. 
561. See below. Sec. 7. 

{c) Moti Muiji V. Jamnadas Midji, S. A No. 77 of 1877» Bom. H. 
C. P. J. F. for 1877, p. 123; Ballal Krishna v. Govinda et al, S. A. No. 
25 of 1877 ; ibid, p. 124. 

((^) Thakur Dimiao Singh v. Thahir Davi Singh, L. R. 1 I. A. 
1; Moro Visliranath v. Ganesh, 10 Bom. H. C. R. 444. As to 
limitation, see above, p. 633, and below, Sec. 4 D. 

(e) The right acquired by a decree may be abandoned by non-exe- 
cution, Prankisscn Mittcr v. Sreemutty Bamsoondry Dossee, 1 Fult. 
110. This might be regarded as a case of reunion as soon as limi- 
tation barred execution of the decree. 

(/) The whole property of two co-sharers may be attached for 
the debt of one, though only the undivided moiety can be sold, 
Goma Mahadev v. Gokaldas Khirnji, I. L. R, 3 Bom. 74. By proceed- 
ings in execution against a single parcener (even the father) alone, 
his interest only, not that of his sous, can be affected according 
to Deendyal Lai v. Jngdeep Naram Singh, L. R. 4 I. A. 247. {See 
on this subject above, pp. 621 ss.) Separation may be enforced 
in order to give effect out of his own share to a sale made by 
a single member of a joint family, 2 Str. H. L. 349, or to a side of 
such share in execution, Bai Suraj v. Desai Harlochandas, Bom. H. C. 
P. J. F. for 1881, p. 123, and Gopd Narayan v. Atmaram Chneeh^ Bom. 
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dispose eiffectually of his own undivided share for value, 
though not by way of gift or devise, except for pious 
purposes, (a) It is improper to put a purchaser of land in 
execution of a decree against one member of an undivided 
family into possession of the property, (b) Where he has 
been actually placed in possession, the other co-sharers will 
be awarded joint possession and the parties will be left 
to work out their several rights should they desire it by a 
suit for partition, (c) The alienation is thus subject to claims 

H. C. P. J. F. for 1879, p. 489. Such a transaction, however, Ellis 
says, Str. H. L. loc cif, is presumably collusive on the part of the 
purchaser. See below. Sec. 4 r. ; Suraj Bunel Kocr v. Sheo Purshad 
Singh, L. R. 6 I. A. at p. 109 ; 4 Comyn’s Dig. 233. 

A judgment debtor and his sons having joint possession of family 
property, the latter can sue for a declaration of their title to two- 
thirds of the property, whilst under attachment under decree of a 
creditor as against the former, without asking for consequential 
relief, Naratjan Damodar v. Balkrishna Mahadev, 1. L. E. 4 Bom. 
£29. 

(а) See the elaborate judgment of Sir M. Wcstropp, C. J., in 
Vdsudev Bhat v. Venkatesh Sanbhao, 10 Bom. H. C. R. 139; Uddrdm 
Sitdram v. Rdnu Pdndnji et al, 11 ibid 76 ; Mahdbaldijd v. Timdijd, 
12 ibid. 138, &c., referred to below ; Tukamm v. Ramchatidra, 6 ibid. 
247, A. C. J ; Suraj Bunsi Kooer v. Sheo Prashad Singh, L. R. 6 I. A. 
88, 101 ; Anant Balaji v. Ganesh Janardhan, I. L. R. 6 Bom 49P, 
which discusses Pandmiing Anandrav v. Bhasker Sadashev, 11 Bom. R. 
72, 76 ; Mahdbaldyd v. Thndyd, 12 Bom. R. 138 ; Dugappu Sheti v. 
Venkatramnaya, I. L. R. 5 Bom. 493, 496; Kalappa v. Venktesh 

I. L. R. 2 Bom. 676, citing Nowla Ooma v. Bala JDlmrmaji, ibid. 
96 ; Gopal Narayan v. Atmaram Ganesh, H. C. Bom. P. J. F. for 
1879, p. 489 ; see above, pp. 605 ss. 

The share of a widow arising on partition cannot be defeated either 
by execution proceedings or by a voluntary partition, Bilass v. 
Dinanath, I. L. R. 3 All. p. 88. Comp. Parwati v. Kisansing, I. L. R. 
6 Bom. 667. 

(б) Beendyal Lai v. Jugdeep Narain Singh, L. R. 4 I. A. at pp. 
251, 262, 265; Anant BdUji v. Ganesh Janardhan, I. L. R. 5 Bom. 499, 
which discusses the previous cases, and pp. 607, 621, supra. 

(e) Mahdbaldyd v. Timdyd, 12 Bom. H. C. R. 138; above, p. 633. 
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of the other sharers on the common property, (a) What ia 
sold for the necessary discharge of a common liability is 
deducted from the common estate, (b) 

§ 4 C. Right to partition limited to demandant and his share. 

1. It must be considered a fundamental principle, that 
each coparcener has power only to effect his own separation 
from the family, and not to enforce a separation amongst 
the other coparceners against their will. In the Mitakshari 
Chap. I. Sec. 2, para. 1 (c) it is stated, that When a father 
wishes to make a partition, he may at his pleasure separate 
his children from himself, whether one, two, or more sons,^' 
and the comment on this by Balambhatta, as translated in the 
note, is, that he may make them distinct and several by 
giving to them shares of the inheritance.^^ From this it would 
at first sight appear, that a father has a right not only to 
sever himself in interest from his sons, but also to effect a 
separation amongst the sons, independently of their desire or 
assent. ((?) This however would not be a correct inference; 
the entire comment of Balambhatta runs thus 

* (If) he make them distinct by giving to them shares of the inhe- 
ritance. As the limit of this (separation) is desired to be known, he 
(Vijh^ncsvara) adds : “ From himself.’’ ’ 

* The purport is, that the (author) does not stop to consider, whe- 
ther they (the sons) remain afterwards united or separate.* 

This is evidently not conclusive either of separation or of 
union in such a case. 

It is, no doubt, competent to a father to distribute, to a 
certain extent, his self-acquired property at his own pleasure 


{a) Muccandas v. Ganpatrao, Perry’s O. Ca. 143. 

(b) Narayan Vinayak v. BalkrisJina Narayan, Mis. S. A. No. 21 of 
1872, Bom. H. C. P. J. F. for 1872, No. 190. 

(c) Stokes, H. L. B. 377. 

(d) This would be the most natural inference from N&rada idio. 
See NArada, Pt. II. Chap.. XIII. si. 4. 

84 K 
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amongst his sons. (a) But it does not follows that by such a 
distribution, a separation amongst them individually and in- 
dependently of their own desire will be effected. There 
appear to bo no texts^ which lay down such a rule^ and 
Jagannatha, in Colebrooke^s Digest, Book V. Chap. VIII. 
Text 4‘30, explicitly recognises the doctrine of a continuance 
of union in a family, notwithstanding the separation of indi- 
vidual members and the allocation to them of their shares in 
the estate. (6) Ho makes separation or non- separation depend 
on the free consent of the coparceners, resting, in the absence 
of explicit texts, on tlie reason of the law — a principle recog- 
nized in the Hindu, as well as in the English jurisprudence (r). 
So too the Privy Council {d) say, It is however clear upon 
the evidence that the two other brothers continued joint after 
the separation of Shama Doss.^^(e) 

This principle has been questioned in Madras, where 
the right to sever the sons infer sc seems to have been 
regarded as a pai’t of the pafria potcsla^ still recognized 
by the Hindil law, (/) and in LahsJimihd'i v. Oanpat 


(a) Below, See. 7 A, 1 a \,2), and Chap. I See. 1, Q 4, Rem ; Steele, 
L. C. r>8, 21 G, 220. 

(5) So Steele, L. C. p 211. 

(c) Colebrooke, Dig Bk. II. Chap lY. Text 17. The defendants 
in a suit for partition in Eiighiid need not submit to it inter se. 
The partition may bo limited to the share of the plaintiff. Hobson 
V. Sherwood, 4 Boa 18t, and a conveyance by a single joint tenant 
severs only his share, Co. Lit. 094. 

(d) In Musst, Clicctlia v. Baboo Mlliccn Lall, at 11 M. I. A. 380. 

(e) See also Uewaii Persad v. Rddlid Bccby, 4 ibid. 137. 

(/) Kandasami y. Boraisami Ayyar, I. L. E. 2 Mad. 317. The 
learned judgment sounds almost like an echo from an earlier world,* 
one in which the equal rights of sons with the father had not yet 
been developed. {See Mrada, Xlll, 15; Apast II, YI, 14.) The 
power ascribed is special to the father, and would be exercised in vain 
against the will of sons who, being severed by the father’s will, might 
forthwith reunite by their own. The cases of infants and absentees 
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Morohd {^) it was laid down, that a grandfather could, 
by a will distributing a share of ancestral property re- 
ceived by him on a partition in equal portions among 
his grandsons, effect a separation amongst the latter, (i) 


are distinct. See below. In the Punjab the division made by a 
father may be revised at his death, aec Panj Gust Law, II. p. 169, 
180, 206, 257. A similar case in the Dekhan, Steele, L, C. p. 219. 

(a) b Bom. H. C. K. O. C J. 128. 

{b) As to Wills, soc above, pp. 213 ss. 

A daughter (childless) may dis])oso by will of property inherited 
from her father as against Ins lieirs or her own, IlaribUai v Daniodhar^ 
bbaf, I. L. R. 3 Horn. 171, quoting Narohim v. Narsandab', the note 
at 5 Bom. R.l:>6, O. C. J ,and BIdka v Bliava, 9 Harr. R 449. 

Mr. Ellis thought that a llindO could not make a will at all, 
2 Str. H. L. 419 It is obviously opposed to the Brahmanical 
fiiraily system and to the interest of the ancestral manes in the 
estate out of which sacrilices to them are to be provided. A 
general opinion unfavourable to the testameut.iry power was express- 
ed by native juJicial olltcers consulted iu Bombay in 1861. But 
the principle obtained early recognition, though but a qualified one, 
that what could be given away during life could be bequeathed by 
will. Sqo JJoc dorn Miumoo LaJI v. Goper Bnit, (A. D. 1786), Mort. 
R. 81 ; if. V. Vardlah v. if. Lufrhnmia (A. D. 1824), M. S D. A. Dec. 
438. In Madras, wills of HiiidQs have long boon recognised by 
Statute if made in conformity with Hiudd Law, Reg. Ill of 1802, 
See. 16, and Reg V. of 1829, Sec. 4, but this condition loft the whole 
question of testamentary coinjietcuce open, as may be seen by a 
reference to the Madras decisions. 

In Bombay separate and self-acquired property may be thus dealt 
with, Nana Naraiii Bao v. Uaren Pant Bliao vt al, 9 M. I. A 96, 98 ; 
Baboo Beer Pertab Sahee v. if. Rajnidcr Pertab SahcCy 12 M. I. A. at 
p. 38; AJjoodhia Gir of al v. Kashi Gir ct al, 4N W. P. H C. R. 31 ; 
Bhagvan Dtdlabh v. Kalla Shankar, I. L R. 1 Bom. 611. The extent 
of the testamentary power must be regulated by the Hindd Law, 
Sonatun By sack v. 8. Jagyutsoou Ircc Dossee, 8 M. I. A. at p. 85 (which 
furnishes no analogy but that of gifts''; Colob rooke at 2 Str. H. L. 428, 
431, 436 ; Jotindra Mohan Tagore v Ganendra Mohan Tagore, S. I. A. 
47 S. C, 9 Beiig L. R. at p 398. But see also Soorjeemoney 
Dossee v. Denobundoo Mtdlick et al, 9 M. I. A. 123. Thus a will 
cannot be made of ancestral property in which sons have an interest, 
though eflfoct may be given to it as a family arrangement, Lakshmi- 
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The reasoning of the learned Judge in that case 


hai V. G unpat Moroba et al, 6 Bom. H. C. R. 135 0. C. J.; 2 Str. H. 
L. 436. The castes reject the wills of testators having issue, Borr. 
Coll, passim. 

That a HindtI’s will is to be construed according to Hind<I Law, 
see S, Soorjeemoney Bosses v. Benohundoo Mullick, 6 M. I. A. at 
p. 650; Musst. Kollaney Kooer v. Luclimee Pershad, 24 C. W. R. 395 ; 
Jotindra Mohan Tagore v- Ganendra Mohan Tagore, S. I. A. 47 : S. 
C., 9 Beng. L R. 395; Molvi Mahomed Sliumsool Roodcr et al v. 
Bhewukram, 14 Beng L. R. 227, 230, S. C , L. R 2 I. A. 7 ; Masst. 
Bhagbutti Base v. Choiodnj Blu anaih Tliakoor et al, L R. 2 I. A. 
256, 261 ; RamguUee Achaijee v, Kristo Soonduree Bob la, 20 C. W, 
R. 473, C. R. As to the form, a iiuiiciipative will is effectual, 
Bhagvan Bullabh v. Kala Shankar, I. L R. 1 Bom. 641 ; and so is 
a parol revocation, Maharaj Pertab Narain Sing v. Maharanee Soobha 
Kooer et al, L R. 4 I. A. 228. 

In East’s cases No. 75 is a case of an adoption by a prostitute of 
a girl. It was said after adoption the son’s share could not be 
devised, see Mori. Dig 133. 

The following cases and observations on the law of wills may be 
added to the brief discussion of the subject in Bk I. Sec 9, and in the 
note above. An attempt to create a perpetuity will not be supported, 
Muccondas v. Ganpuirao in Perry’s Or. cases ; above, pp 178, 195, 196. 
Boe Abdul Ganoe Kdsam v. Hasan Mcya Rahimtnlla, 10 Bom. H. C. R. 
at p. 10. 

A charge on property for worship will not give effect to an 
attempt to create a perpetuity in tlie surplus proceeds, Ashntosh Butt 
V. Doorga Churn Chatterjee, L. R. 0 1 A. 182; above, p. 178, 182, 184; 
Promotho BosseeY, Radika Persand Buff, Ti Beng L R 175. 

A bequest for the erection of a bathing ghat and temples at the 
discretion of the executor, who renounced, was declared void for 
uncerta,inty, Surbo Mii)7gola Babee T, Mohendronatli, I. L. R. 4 Oalc. 
608. It may perhaps be doubted whether effect should not have 
been given to this bequest according to the Hindu Law ; see above, 
pp. 229, 230; Steele, L, C. 214, 404, 405. 

Section 234 of the Indian Succession Act, X. of 1865, applies to 
Hindis, and an application may be made under it to revoke the pro- 
bate of a Hindu’s will. In re P if amber Girdhar, I. L. R. 5 Bom. 638. 

By the Hindff Wills Act, XXI. of 1870, the forms prescribed by 
Sec. 50 of the Succession Act, X. of 1865, must be followed by Hindd 
testators where the Act is in force, i. e. Lower Bengal and the towns 
of Madras and Bombay. The Hind5 Wills Act was not intended to 
introduce changes in the substantive Hindd law. The introduction 
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was not, however, concurred in by the Court on 


of Secs. 98, 99, 101 of the Succession Act is subject to all the provisos 
in Sec. 3 of the Hindti Wills Act, which was not intended to enlarge 
a testator’s power, only to regulate its exercise, Alangmanjari Dabee 
V. Sonamonee Dabec, I. L E. 8 Calc. 637. 

A person claiming under a will in the Mofussil is not generally 
obliged to obtain probate. St above, p. 226. Act Y. of 1881 how- 
ever, by Sec. 4, makes the executor or administrator of the deceased 
his legal representative, o.nd vests the property in him. By Sec. 2 of 
the same Act, Chaps II to XIII. thereof apply in the case of “ every 
Hindd, Buddhist and person exempted under Sec. 332 of the Indian 
Succession Act, 186.5, dying before, on or after 1st April 1881.” 
Again it is provided “ that except in cases to which the Hindd Wills 
Act, XXI. of 1870, applies, no Court in any local area (in the 
Mofussil) . ...shall receive applications for probate or letters of 
administration until the local Government lias, with the previous 
sanction of the Governor General in Council, by a notification in the 
Official Gazette authorized it so to do.” The High Courts are, as to 
such areas, similarly restricted Now Act XXI. of 1870 in a sense 
applies to all wills made by Hindus, &q , in the towns of Bombay 
and Madras, but it does not apply to those made in the Mofussil, 
except so far as they relate to immoveable property within the 
presidency towns The result seems to bo that until the issue of 
the requisite Notifications the law in the Mofussil remains what it 
was, while in the Presidency towns the new legislation applies to the 
estates of all classes of natives. When the Notification has been 
issued in Bengal the whole Act will operate generally there along 
with Act XXI. of 1870, but in Bombay and Madras the Act of 1870 
is limited to the Presidency towns. In those towns therefore the 
provisions of the two Acts will operate together, while in the Provinces 
Act. Y. of 1881 will operate alone from the 1st April 1881 condition- 
ally on the notification required by Sec. 2 having been made. The 
provisions of Sec 52 of Act. Y. of 1831 are repeated verbatim in Act 
YI. of 1881, Sec 2, as an addition (Sec 235 A) to ActX. of 1865, and 
other provisions are made with regard to “ District Delegates.” 
The tangle, here, of exemptions, exceptions, provisos and .conditions 
is such as will afford a useful exercise to the perspicacity of students 
of the law. As to testators, the words of H. H. Wilson (Works, Y. 
68) may be quoted : “ If the Hindds are to be authorized to make 
wills, they should be instructed how to make them and not be 

suffered to make the arrangements which they contempl|te 

subject to improbable or impracticable conditions.” 
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appeal, and the ultimate decision was based on different 

As to the constraotion of Hindis’ wills, above, pp. 184, 224, 229, 
668. Such words as “putra paofcradi kramo*' and “naslan bad 
naslan,” though primarily importing the male se:c yet included 
females as heirs to either males or females, Rani Lai Mookajee v. 
Secretary of State for Jad/ci, L E.. 81. A. 46. 

The usual notions and wishes of Ilindils with regard to the devo- 
lution of property may properly be taken ijito consideration, Monlvio 
Mahomed v. Shroukram, L R. 2 I. A. 7. Compare MaiiikhU Atniardni 
Y, MaiichorshlDhitiha,! L R 1 Bviin 269 above ])]). 18i>, 18 1^, 205. 

A bequest to a class not completely ascertaiiu'd and existing at the 
testator’s death fads as to those e\ en who do exist, a(*eording to Sonda- 
miney Dossee J(tqe«lt Clinndjto' I)ntt, 1. L R 2 Calc* 262; Khrradt’- 
mo)iey Dossee v. Dbnoryoniom y Jlessvr, J. L. R 4 Calc 455 The 
provisions of Secs 102 and 106 of the* Indian Succession Act, X of 
1865, do not apply to the JMofu.s.sil, but do ap[>ly to the town of 
Bombay under Act XXL ol LS 70. The references to tlie ILiiuhllaw 
in the latter of the two eases just citc‘d seem to show that those 
qualified at the testator’s death might take, l)ut the decisions ])oint 
the other way. Comp pp. 186 ss 

According to the English Statute, 6 and t Wm. IV C. 106, an 
heir who is also a devisee takes in the latter character. 

The present freedom of devise in England is ofipiitc recent origin. 
Before the Conquest a man might dispose as ho jileasi'd of his own 
acquisitions, though his devise of book-land was usually jin'catory 
on account of the temporary characlr*!* of his inti'rest as strictly 
viewed. After the CoiKjuest “till modern times a man could only 
dispose of oiie-third of his moveables from his wife and cliildren, 
and in general no will was permitted of lands till the reign of Henry 
the Eighth, and then only for a ctjrtain ])orlion; for it was nob till 
after the Restoration that tlie power of devising real ])ropcrty became 
so universal as at present,” Kerr’s Blacksbone, II. p. 11. The Latin 
nations adopted the Roman Law system of testaments much more 
readily ; the older Gei*man Law, as rcjiorfcod by '^J acitus, was simply 
Heredes successoresyue siii cuiyus lihuri ct mlluni tedamoitnm. 
The customary equal partition of lands under the law of gavelkind 
seems to have been limited bo the undivided estate, and over this 
by the old Common Law a father had nob a power of free devise, 
which indeed is manifestly opposed to rights of equal partition 
See for the Saxon Law, Elton, Tenures of Kent, 74; and comp. 
infra, Bk. II. Chap. I. See. 2, Q. 4. The custom of the City of 
London down to 1725 allowed a freeman to deal by way of devise 
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grounds, (a) The views above stated are conformable to 
those set forth by 8ir T. Strange, H. L. 193 and 204, the 
authority quoted by whom, however, is not applicable. In a 
Bengal case effect was refused to a father^s deed of parti- 
tion which had not been carried out by actual distribution 
in his life. (Jf) Conversely when a testator had bequeathed 
his business to his sons, but had directed that there should 
be no partition for 20 years, the latter direction was held re- 
pugnant, and the sons entitled to immediate partition. -(c) 

with only tlio half or ono-tlhrd cqiuil to the half or one-third 
which it f^avo to his widow audio his children even of his personal 
property, Yin. Aht. Customs of London Thus the notions of the 
Hiiidns were substantially those of the English until a comparatively 
recent time. 

(fl) See Lakslwihdl v, Canpaf Moroha, 5 Bom. H C. R. 128 0. C. J. 

(/>) Bhovmiivyrhurv v of Rffnikainit, 2 C. S. D. A. R. 202. 

This case may he roferred to another principle, f^ee below, Sec. 4 D, 
but it shows that tlio more volition of the father was not held by 
itself to create iho desired jural relations. 

(r) Mokooiulo Lull v. Gow s7< Clnuuhr, I. L. R. 1 Calc 104. His 
inculcation of joint eiijoyinont is no bar to a suit for partition, Raja 
Snornuauy YoikalopoUifvao v. R, S Ranichranlra^ 1 M. S. D. A. Dec. 
495. So IMacn., Cons, on IE. L. HJil; srr above, p]). 178, 182, 195. 

The Madras High Court allows a gift but not a bequest by an 
undivided coparcener, Vifhr BnlUl v. Yamennmma^ 8 Mad. H. C. R. 6. 
The latter it thinks prevented liy the survivorship. This principle 
was recognized by the Privy Council in Sur(fj Bunsi Koer v. Shivp)arsad 
Singlii L. II. (J I. A. 88. In Bombay Ibo gift of undivided property 
by a joint cojinrceiK'r is illegal, son Pri\y Council in Lakshman Dada 
Nnik Y. R<m,r]iuibdcr,lj. R 7 LA. 181. A father in an undivided 
family cannot dispose by will of liis undivided share without the 
consent of his co-sharors, ih. The alienation by gift where, as in 
Madras, that is admitted, is founded on a parcener’s right to par- 
tition and dies with him, the title of the other co-sharers vesting by 
survivorship at the moment of his death. The iSastris denied 
any power of disposal before partition in Bajeo Sudshet v. 
Pandooning, 2 Morr. 93. According to these cases the father’s 
declaration of will would be inoperative, except after partition or to 
effect it in his own case. 

A joint tenant under the English Law has not a devisable interest, 
Co. Lit. 186 6. 
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§ 4 c. 2. Oreit-grandson . — Devala says/^ Partition among 
undivided parceners and among reunited parceners extends 
to the fourth in descent from a common ancestor.^^ The 
case of a great-grandson is not otherwise expressly dealt 
with in the Hindd law books except in a rather obscure 
passage of K^tydyana quoted by the Viramitrodaya^ (a) but it 
rests on the same principle as that of the grandson, viz., on 
the doctrine of representation, (b) 

§ 4 c. 3. Minors, — In the case of minor coparceners, it 
would certainly tend to convenience, if the doctrine, ap- 
parently upheld by the Madras and Bombay High Courts, (c) 
that a minor coparcener is to be represented in partition by 
his guardian, could be based on any explicit texts. All, how- 

(a) Transl. p. 72. 

(5) “The great-grandson’s son is not entitled to any share.” 
Ylratn. loc. cit 

(c) Nallappa Reddi v. Balammdl et al, 2 Mad. H. C. R. 182, quoted 
in Lakshmihai v. Gunpat Moroha et al, 5 Bom. 11 0. R. O. C. J. p. 128. 
Every minor is to be guarded by the King, Colcb. Dig. Bk. V. 
T. 449 ; 2 Str. H. L. 72. 

Minority now ceases at 18 years of age, Act. IX. of 1875. 

A guardian may sell a portion of a minor’s property to maintain a 
suit beneficial to the minor, Gaiiga Prasad ef al v. Phool Singh et al, 
10 0. W. R. 106. Compare the cases of Lalla Bmscodhur v. Koonwar 
Bindeseree Daft Singh, 10 M. 1. A. 451, and Dharmdji Vd.nan et cd 
V. Gurrdv SJirinivds et al, 10 Bom. H. C. R. Cll ; Taikom Devji v. Aha, 
Beng. H. C. P. J. 1878, p. 126. The minor is bound by a compromise 
made in good faith, Bahoo Lekraj v. Baboo Mahfab Chand, 14 M. I. 
A. 393. 

When an administrator has not been appointed under Act XX. of 
1864 a guardian ad litem of a minor may be appointed under Section 
443 of the Code of Civil Procedure, Act XIV. of 1882, Jadow Mulji v. 
Chhagan Raichand, I. L. R. 5 Bom 306. The office of administrator 
or of guardian ad litem cannot be imposed on a person unwilling to 
accept it, Bdbdji bin Kusdji v. Maruti, 11 Bom. H. C. R. 182 S. C., 
I. L. B. 6 Bom. 310. An officer of the Court may be appointed 
guardian, and being appointed remains subject to the jurisdiction, 
tee Act XV. of 1880, Sec. 3, cl. (b). 

The Minors' Act for the Bombay Presidency is Act XX. of 1864. 
But this, it has been held, does not enable the Civil Court under 
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ever, that can be deduced from the original authorities appears 
to be that the interests of the minor shall be duly regarded, 
and shall, if necessary, be protected by the sovereign power. 
His position is, in fact, declared to be analogous to that of 
absentees, and the rules proceed on the assumption that his 
assent or that of a guardian for him is not essential, (u) The 
minor must not be injured by any unconscientious dealing. 
Mr. Oolebrooke, in an opinion quoted at 2 Str. H. L. 360, 
says, that the sovereign or his representative, as guardian 
of the minor, is competent to authorise a partition,'^ and for 
this opinion he refers to a text of Katyayana, Coleb. Dig., 
Bk. V. Chap. VIII., T. 453. But this text points to the 
necessity of protecting the minor’s interest, if, contrary to 
the ethical obligation to remain undivided during the minor- 
ity, {h) a partition should actually be made by the adult 
coparceners, rather than to any necessity for an assent 
expressed on behalf of the minor, (c) This text, indeed, and 

ordinary circumstances to take charge of an infant’s share in undi- 
vided property, Skiaji Hamm et al v. Ddtu Marji, 12 Bom. H. C. Br. 
281. So under Act XL. of 1858, Slieo Niiiidtm Singh v. Musst, 
Ghunsam Kooeree, 21 C. W. R. 111. A dillerent view however seems 
to have been taken by the Judicial Committee in Doorga Per sad v. 
Baboo Keshav Persadf I. L. R. 8 Cal. G56. See below, p. 674, note (tf). 

The natural father is not the proper guardian of an adopted infant 
BO long as either of his adoptive parents lives, Lakshimbai v. 
Shridhar Vasudeo Table, I. L. R. 3 Bom. 1. The Bombay Minors’ 
Act, XX. of 1864, is not superseded by the provisions of the Code of 
Civil Procedure, Act XIV. of 1882, Murlidhar v. Supda, I. L. R. 3 
Bom. 149. 

(а) Viramitrodaya, quoted below, Bk. II. Chap. I. Sec. 1, Q. 7; 2 
Str. H. L. 341, 348. 

(б) But only during the minority, as generally “ a partition is 
favourably viewed by the HindA religion and law ; ” The Judicial 
Committee in Juggut Hohinee Dossee v. Musst. Sokheemoney Doesee, 14 
M. I. A. at p. 303. 

(c) To the guardianship the paternal male kindred have the pre- 
ference, 2 Str, H. L. 74. Any one may come forward as a next 
friend for an infant, ib. 79. A relative is to be preferred, ib. 80. ^ 

85 H 
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the one preceding it, with their accompanying commentaries, 
imply a valid partition by the will of the adults alone, (a) 

A partition, demanded on behalf of a minor by his guar- 
dian or friends, cannot usually bo enforced against the will 
of the adult coparceners. But such a demand may be en- 
forced, when it is necessary to prevent malversation or 
jeopardy to the minor’s interests, {b) This opinion has been 
expressed by Mr. Colebrooko also in the passage quoted 
above ; but it rests on the reason of the law, not on any 
express texts. In the case of Gooind Ramchandra v. Mora 
Ragliunathy (b) reference is made to Shco Niindun Singh 
v. Musst Oliunsam Kooer, (c) and to Shivji Hdaam et al v. 
Datu Mduji Khoja, (d) and the rule is repeated that ^^when 
the joint property of an undivided family governed by the 
Mitakshara law is enjoyed in its entirety by the whole family, 
and not in shares by the members, some of whom are adults, 
one member has not such an interest therein as is capable of 
being taken charge of, and separately managed, under the 
provisions of the Minors’ Act (XX. of 1804).’^ (e) In the 
same case the District Judge was directed to report whether 

(a) Kandasdml v. Doraisiimi Aijijnr, I L. R 2 Mad. at p. 323, refer- 
ring to 2 M. H C. R. and to Appovier's case, 11 M. I. A. 75. 

{b) App. No. I. of 1875 (under Act XX. of 1804), Bom. H. C. P. J. 
F. for 1875, p. 261 ; Svdmiydr Pillai v. Cliokkalingam Pillai, 1 Mad. 
H. 0. R. 105 ; Alimel Ammdl v. AnindcUellam Pillai et al, 3 ibid. 69 ; 
and KdmdksUi Atnmdl v. Ckidainbara Rtddi et al, 3 ibid. 94 ; 2 Str. H. 
L. 310, 362. 

(c) 21 C. W. R. p 143 C, R. 

(d) 12 Bom. H. C. R, p. 281 (S. A No. 316 of 1872). 

(e) See also Bhdgirihibdi v. Sadashiv, Bom. H. C. P. J. F. 1881, p, 
156, and Samatsang v. Shivasangji and Ramasangji. Bom. H. 0. P. J. 
F. 1882, p. 404. But in Doorga Parsad v. Baboo Keshav Par sad, I. L. 
R. 8 Calc. 656, the Judicial Committee say : “ It is clear that the 
manager of an estate, although he may have the power to manage 
the estate, is not the guardian of infant co-proprietors of that estate 
for the purpose of binding them by a bond as Hur Nandan did, or 
for the purpose of defending suits against them in respect of 
money advanced with reference to the estate. Act XL. of 
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on inquiry it seemed probable that the minor would benefit 
by a suit for partition brought against his uncles, against 
whom no special instance of malversation,^^ it was said, 
had been alleged. In Meghashdm Bhavdnrdo v. Vithalrdo 
Bhavdnrdo, (a) it had been said, No doubt, the claim for 
partition advanced on behalf of a minor is one that must 

in every case be closely scrutinized Its result 

must in each instance depend on the view that the Court 
below takes of the evidence as rendering a partition neces- 
sary or not for the protection of the minor^s interests.^^ {b) 
A minor who has been used unfairly in a partition may 
repudiate it on attaining his majority or within a reasonable 


1858 shows that Sheo Nundan Persad, though he was 

a co-proprietor and manager of the estate, was not the guardian of 
the infants who, according to the Act, were subject to the jurisdiction 

of the Civil Court No certificate was obtained by Sheo 

Nundan Persad ; and although it is stated that he was guardian to 
the infants he clearly was nob the legal guardian, and had no right to 
defend that suit in their names.” Hence it would seem a manager* 
to enable him to act for his infant co-sharers, must take out a certifi- 
cate of guardianship, though the Court cannot on an application under 
the Minors’ Act, XX of 1804, remove the adult managing member from 
the control of the estate and business in which he and all the mem- 
bers of the family are interested. See Bab 'iji Shnalwas y, Sheshyir 
Bhimaji, I. L R 6 Bom. 593 The view of the High Courts has been 
that jurisdiction expressly given to the Civil Courts did not neces- 
sarily affect the ordinary relations of a Hindi! family, and that 
before a partition there is no distinct property of the minor of which 
the manager has charge All possess together, the manager admin- 
isters. See Apjwvier's case, 11 M. L A. 75; Ramchxnidra Butt v. 
Chundar Coomar MinidaJ, 13 M. I. A. at p. 198. Girdhari LaVs ease, 
L. R. 1 I. A. at p. 229 ad. fin. As to the representation of minora 
in suits see further Act XY. of 1880, See. 3, cl. (b) ; Act XIV. 
of 1882, Sec. 410 ss ; Jadow Mulji y. Clihayaii Raichand, 1. L. R. 5 
Bom. 306 ; Babaji y. Marnti, ib 310, S. C. 11 Bom. H. C. R. 182. 

(a) S. A. No. 148 of 1871, decided on the 14th of September 1871 
(Bom. H. C. P. J. F. for 1871). 

(5) In England a sale under the Partition Act sought on behalf 
of an infant will not be allowed unless it is for his benefit, BHvdng- 
ton y. Hartley, L. E. 14 C. D. 630. 
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time afterwards, (a) Where partition would be detrimental 
to the shares, the Court, it has been held, can refuse to 
decree a division, (b) But a somewhat different view was 
taken in Ram Per shad Narain v. The Court of Wards, (c) See 
further upon this point in Bk. IL Chap. III., Sec. 1, Q. 1. 

§ 4c. 4. Absentees . — The absence of one or more coparceners 
does not bar partition, (d!) if it is desired by the coparceners 
present, (e) All that the law requires is that their equitable 
shares, like those of the minors, be set apart in the division. 
For the definition of what constitutes absence in a foreign 
country, enabling the coparceners present to dispense with 
any expression of assent on the part of the absentee, see 1 
Str. K. L. 1S8; Coleb. Dig., Bk. IL, Chap. III., T. 20 
and 27. The great change of circumstances that has occur- 
red in recent times would make it necessary, for practical 
purposes, to fall back, in this case as in others, on the 
reason of the law, the essential part of which here is 
evidently the supposed impossibility of communicating with 
the absent co-sharer. The remarks of Sir T. Strange, 1. c., 
as to the periods o£ twelve and twenty years, appear to 


{a) Kallea Sunhur Saunyal et al v. Denendro Nath Sarny al ct al, 23 
C. W. R. 68 C. R ; Dharmdji et al v. Gurrav Slmuivas et al^ 10 Bom. 
H. C. R. 311. 

(&) Durharee Sony et al v. Saligram et al, 7 N. W. P. R. 271. 

(c) 21 C. W. R. 152. 

(d) Viramitrodaya, quoted below, Bk. TI. Chap. I. Sec. 1, Q. 7. 
The Smriti Ohandrik4, Chap. XIII p 21 ss, says that, when a par- 
cener having absented himself, the other parceners have divided the 
property in ignorance of his existence, he on his return is entitled 
to only half a share. Brihaspati is cited to this effect, but the 
passage is really inconsistent with others which follow. 

(e) As to the presumption of death in the case of a person not 
heard of, this arises in the case of one who went away at less 
than forty years old after 20 years, at less than sixty years after 15 
years, at any greater age after 12 years. The authorities however 
vary, see I Str. H. L. 188, 2 ib. 237, 316; Steele, L. C. 34; Musst. 
Anu/ndee Koonvmr v. Khedoo Lai, l4 M. i. A. 412. For the present 
law see Act I. of 1872, Sections 107, 108. 
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refer to the propriety or impropriety of a distribution of the 
property, without reserving the absentee's share. There is 
no text which enjoins the postponement of the division for 
the advantage of an absentee, and his interests are otherwise 
sufficiently protected. The descendants of an absentee may 
claim down to the seventh degree, (a) 

§ 4c. 5. Wives j Mothers y — Wives, mothers, grand- 
mothers, sisters, &c., the female members of a united family, 
entitled to shares on partition, (?>) are still not invested with 
any power to demand a partition of the estate, (c) This disabi- 
lity rests on the principle that males alone in a united family 
are regarded as heirs, with rights untransferable to females. 
The source of the right of females to a share on partition is 

(a) 2 Str. H. L. 329; Moro Yislivanath et al v. Ganesh Vithal et at, 
10 Bom H. C. R. 41i}. As to Limitation, see above, p. 633 (c), and 
Sec. 4 D. 

It was formerly a rule in most, if not in all parts of India, that a 
tenant of land paying assessment to the government as proprietor or 
quasi-proprietor might abandon the land for an indefinite time during 
which the Government could dispose of it for the benefit of the 
revenue, but subject always to a resumption of his former rights by 
the absentee on his return. See Bhaskara^iim v. The Collector of 
North Cioi'ira, I. L. R. 3 Bom. 5*25. Aj)^cb v. Juffffoo, 1 Morr. 57; 
above, p 172 ; and below, Sec. 5 B. As to the disposal of a share of 
a village during the absence of a sharer by his co-sharers, see 
Sirdar Sainey v. Firaa Singh, 1. L R. 3 AH. 458. The partition binds 
absentees who have been effectively represented, Sakhdrdm Bhdrgao v. 
Ramchandram Bhaskar, Bom. H. C. P. J. 1881, p. 280. 

(5) This right arises on a partition whether voluntary or enforced 
by a creditor or purchaser in execution, Bilaso v. Dinanath, I. L. R. 
8 All. 88. 

(c) In Bengal a grandmother not a party to a partition suit was 
allowed to sue the parceners in order to secure her share along with 
the grandsons and grand-daughters, Sibbosoondery Dahia v. Bus- 
Boomutty Dabia, I. L. R. 7 Calc. 191. Her right to a share is again 
recognized, Badn Roy v. Bhugwat Narain, I. L. R. 8 Calc. 649. The 
position of sisters in the line of heirs is by Nanda Pandita and 
BAlambhatU fixed as next after that of brothers for reasons {see 
Coleb. Mit. Chap. II. Sec. 4, pi. 1 note ; Stokes, H. L. B. 443,) rejected 
by the Privy Council in Thahoorain Sahiba v Mohwn LdU^ 11 M. I. A. 
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the necessity to secure for them a certain provision, which 
otherwise might fail. In Bengal it has been raled(a) that the 
widow of a member of a united family may claim a partition, 
the concession of which rests in the discretion of the Court. 
There, however, the widow of an undivided coparcener inherits 
his share, (h) on failure of sous, grandsons, and great-grand- 
sons, though she has only the life enjoyment of the property, 
except under special circumstances, (r) Under the law of 
the Mitakshara she succeeds only to a separated coparcener. 


at p. 402, but deriving some support from the use of the word Sanfdna 
== issue, in Sec 5, pi. 4 (Stokes, H L B 41-G), compared with Sec. 2, 
pi. 6 , [ibid. 441) and Sec 11, pi. 0 {ibid. 400). The right of sisters to 
an equal share seems to be recognized in the passage of Manu TX. 
212, quoted in the Mitakshara, Chap. II. Sec. 9, para. 12 (Stokes, H L. 
B 454). also Xarada, Pt. II. Chap. XIII. si. 13. But Manu 
IX. 118, is different. S('e above, pp 464, 468. 

The mother of two out of four sons of one father is entitled on par- 
tition to maintenance from all four, Musst. Munch a v. Bnjboohm ei al. 
Bom. Sel. Ca. p 1. But according to Vijuanesvara, * It is a mere 
error to say that the wife takes nothing but a subsistence from the 
wealth of her husband (who died leaving no issue), and though she 
cannot demand a partition, she is, when a partition is made by the 
sons, entitled as their father’s widow to a share equal to one of theirs, 
as his unmarried daughter to one-fourth of a share, Mit. Chap. T. Sec. 
7 (Stokes, H. L. B. 397), Chap. II. Sec. 1, pi. 31 (Stokes, II. L B. 
436). Sec below, Rights axd Duttks akising on Partition ; Lnlljeet 
Singh v. Baj Coomar Singh, 12 B. L. K. 3/3, 3^^3 ; Jo lonitath Dcfj Sircar 
et al V. Brojnnath Dry Sircar et al, ibid. 385; Ramnppa Naikcn v. 
Sithamalt I. L R. 2 Mad. 182, 186. In the last case it is pointed out 
that according to the Srariti Chandrika the share or portion allotted 
to a mother is not to be regarded strictly as daya, seeing she had not 
an ownership in it before. See above, p. 238. 

In England the Court in dealing with a suit for partition will 
regard the equitable rights of all persons interested in the estate, 
Rowlands v. Evans, 30 Bea. 302 ; Davis v. Tnrvey, 32 ibid. 554 

(a) SoudamineyDossee v. JogeshChunder Dutt et al, I. L. R. 2 Calc. 262. 

{b) Da.ya Bh&ga, Chap. XI. Sec. 1, pi. 19, 44, 56; Stokes, H. L. B. 
308, 315, 320. 

(c) Ibid. pi. 62 ; Stokes, H. L. B. 321. 
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Even in Bengal {a) it seems to have been admitted that 
there were no reported decisions in favour of the widow^s 
right, though it had apparently been recognised in numer- 
ous unroported cases. What is said in the same judgment 
as a reason for decreeing partition, “ Otherwise she would 
be unable during her life to improve the heritage of her 
children,^^ these children being daughters, implies the suc- 
cession of the daughters, who also, according to the Mitak- 
shara law, would be excluded in a united family. Their 
succession in Bengal would rest on their being, in the event 
of their survival, the next heirs, at the death of their mother, 
to her husband, their father. 

§ 4c. 0. Disquallfit'afions for demanding a separation , — 
Disqualifications to inherit operate equally to exclude from a 
share on partition, and consequently, from the right to 
demand a separation. The maintenance (?>) of the excluded 
members must be provided for. (c) 

According to Strange, Man. H. L. Sec. 319, a person who 
has fraudulently concealed a portion of the family property, 
loses, on discovery of such fraud, his right to a share. Sir 
T. Strange also, in H. L. Vol. 1, p. 232, seems to be of 
opinion, that the Mitakshara, Chap. I. Sec. 2, paras. 4, 5, 
and 12, {d) agrees with this rule, which is certainly laid 
down by Manu, IX. 213. But with regard to the Mitak- 
shara, it would seem that the paras. 4 — 12 do not refer to 
the loss of the right to a share in case of fraud practised 
by a co-sharer, but to the criminality of the act only. The 
author first states the positive rules regarding the treatment 
of fraudulently concealed and recovered property in paras. 
1 — 3, and then he goes on to combat the opinion hold by 
some Hindu lawyers, that such a concealment of property 


(а) Pohlinarain et al v. Miisst, Seesphool, 3 C. S. D. A. R. 114. 

(б) See Book I., Introduction, pp. 153, 248, andBk. I. pp. 676, 678. 

(c) See below, * Liabilities.’ 

(d) Stokes, H. L. B. 377, 380. 
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by a coparcener is not criminal. He is forced to do this, 
because the text of Yajnavalkya does not touch on the point, 
and, for the same reason, he is also forced to base his 
arguments on the verse of Mann (para. 5), though the 
doctrine contained in the latter is partly at variance with 
his own. The argument of the Mit4kshara has been under- 
stood in this manner by Mitramisra also, who, after repeating 
the substance of Mitakshara, 1. c. paras. 1 — 12, adds: — (a) 
But the co-sharers ought not to inform the king, (if fraud has 
been committed by one of them). But even if an information has 
been laid, he (the king) ought to cause it to be restored by kind 
exhortations and the like. For KatyAyana gives a rule, the manifest 
object of which is to enjoin that kindness only ought to be used, 
saying : — ‘ He (the king) shall never use force to cause the restora- 
tion of property taken away by a relation.’ ” 

Hence it appears, that according to the authorities pre- 
vailing in the Bombay Presidency, a co-sharer, practising 
fraud, does not lose his right to a share. The same has 
been held also by the Mad. S. A. in C, Lutchmeedavee v. 
Narasmimahj [h) and is recognized as law by the Smriti 
Ohandrika, Chap. XIV., para. 4 ss, and by Jagannutha in 
Oolebrooke, Dig. Bk. V., Commentary on T. 376, and on 
T. 378 ad fin. (c) Compensation may betaken in a partition 
for flagrant malversation, (d) 

§ 4d. Will to effect a separation. — The will of the united 
coparceners to effect a separation may be 
1. Stated explicitly ; 2. Or implied. 

1. As toexpress will, it maybe evidenced by documents, {e) 
or by declarations before witnesses, (f) In some of the older 

(а) Viramitrodaya, f. 220, p. 2, 1 4, Transl, p. 247. 

(б) Reports for 1858, p. 118. 

(c) The Sarasvati Yil&sa, Sec. 784, is to the same effect. See the 
corrections at the end of the translation of that work. 

(d) See below, Sec. 7 ; Steele, L. C. 212. 

{e) Borr. Col. Lith. 39, 83, 100 ; Steele, L. C. 220, 221. 

(/) A partition deed, as it requires registration, is inadmissible in 
evidence unregistered. Unregistered partition may however be 
proved by other evidence, Govindaya v. Kodsur Venkapa Hegde, Bora. 
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cases^ it was held that the execution of a deed by the 
coparceners and a distribution in specie were not merely 
evidence of a partition, but were essential to make it valid (a) 
But this doctrine has, for some time, been abandoned, and 
it is now recognised, that all which would be evidence of 
an assent or expression of will in other cases would be 
equally so in a case of partition, (b) and that the expression 

H. C. P J. P for 1880, p. 210; Karhnbhai bin Giilabrhand Y. Kiish^ 
nabaif I. L. R. 2 Bora. See Act III. of 1877. Secs, 17 and 50, and 
the coses Burjorji v Minicln rji^ 1. L. R. 5 Bom. 143; Rdindedmi y. 
Rdmdsdmi, I L. R. 5 Mad 115. 

A family arrangcinciit with rcspc-'t to the estate must be given 
effect to when proved, Maniapita Busininlrau, 14 M. I. A 24. 

(a') A farikhat or deed of rautual rcloa''C has in several replies of 
the Sastris, as those below, Bk II. Chap IV . been thought es- 
sential to the completeness of a partition. See Oomedchnnd v. Gunr/a- 
dhar, 3 Morr. 108. It was required b)^ the custom of many castes, 
sec Steele, L. C pp 213,214 Similar answers were given in some 
instances to Borradaile’s questions. Generally however it was 
deemed only one of the means of proof important on aceount of its 
formality, sen Steele, L C 5 '), 211, and could be ro])lacedby separate 
residence and enjoyment of shares, ib. 215. (Art LXII ) 

In Madras the mere e\ecution of releases seems to have been 
thought insufficient without a corre'^ponding severance of actual 
possession, see Kapappa v Mndund(p, M. S. D. A Dec. for 1853, 
p. 125 ; Kupp'iiuuaid v. Panchfiiiadnhjiin°, IM S. D A. Dec. for 1859, 
p 203 But when the intention is clear neither the other cases cited 
nor the original texts exact a j)hysical division for a severance of 
interests. A fatlier’s deed of jiartition was liold inoperative as not 
having been acted on, but it may liave been tliouglit that without 
action a unilateral expression of will was incomplete, Bhowannychurn 
V. Heirs of Ranikanut Binshoojea^ 2 C S. D A. R 202. On the other 
hand a quiescent enjoyment of a particular portion of the once united 
estate for 19 3 ’cars was held to imp!}’ assent to a partition assigning 
^hat portion to the holder of it, Lln^a Mtdloo Ptfekama v. Liiiga 
Mulloo Goiwppali^ M. S. 1). A Dec. for 1359, p. St; and generally a 
partition in fact is as binding as one by express agreement, Doe dem 
Gocalchandar Mlifer v. Tarrachurn JDVfer, 1 Fult. 132; i. e. it may be 
proved by oral testimony and the conduct of the parties implying 
separation. 

(5) Rungama v. Atchama ef dl, 4 M. T. A. at p. 68 ; Mantena Rnyaparaj 
V. Chekuri Venhataraj, 1 M. H. C. R. 100; Apjwviet* v. Rama Subha 
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of will, whether immediate or implied, is the sole criterion 
of division. This has been carried so far, that, where a 
partition had been planned and agreed to hj coparceners, 
but not actually effected, the widow of one of the coparce- 
ners, who died in the mean time, was allowed to recover the 


Aiyan et al, 11 M. I A 75 Partition, not by metes and bounds, may 
yet be effectual. So JR. S. Venkata Gopala Narasimha Row v. R, S. 
Lakshama Venkama Row, 13 M. I A at p. 139. also Mit. Chap. 1. 
Sec. 9, para. 1 (Stokes, II L. B 404) ; May. Chap. IV^. Sec. 3, para 2, 
quoted in a correctcjd translation under Bk. II Chap III. Sec. 3, Q. 5. 
In the case of R S. Lnkslma Venkama Row v R. S. Venkata Gopala 
Narasimha Row, 3 M. II. C E. 40, and in TJmama Kom Timapa v, 
Amchlmani Parmaj/a, S A. No 452 of 1871, Bom TI C P. J. F for 
1875, p. 257, an agreement to bo separate was held to constitute a 
separation. Indeed “ the (piestion, in every particular case, must be 
one of intention, whether the intention of the parties, to bo inferred 
from the instruments they have executed and the acts they have 
done, was to effect such a division ” ; Doorga Pershad vi al v. Musst. 
Kundun Koowae, 21 W. R 214 ; S C. 13 B L. R 235. Rewun Persad 

V. Musst, Radha B^ehy, 4 M I. A. 137, recognised ajiartition by mere 
agreement as good, though made during subsistence of a life-estate. 
In the case of Roopchund v. Phoolchmd of al, at 2 Borr 670, the Zilla 
Judge found that there had been no writing executed, but ‘‘ that the 
brothers perfectly understood that certain parts were the share of 
each.’’ The law officer and the Sudder Court held this sufficient to 
constitute a partition. In Masst. Rannoo v. Kaslieeram, I. L. R. 3 
Cal. 315, the Judicial Committee drew an inference in favour of 
partition from a petition by a menibor of a family asking that his 
name might be entered as owner of a moiety of land purchased by 
his father and his uncle out of joint hereditary funds. 

Whore, though there has not been an actual distribution in specie, 
the shares have boon ascertained and an agreement made to hold in 
severalty, the former co-sharer is of course unfettered as to the 
disposal of his own portion, Hurdwar Singh et al v. Luchmwi Singh et al, 
4 Agra H. C. R. 42. 

But a mere definition of a parcener’s interest, in terms of a fraction 
of the whole, does not, it has been said, itself constitute a legal 
separation, Musst, Phooljhuree Kooer v. Ram Pershun Singh et al, 17 

W. R. 102, C. R. So also AwjAiX’fl Dat v. Sukhmani Kuar et al, I. L. 
R. 1 All. 437, referred to below under Sec. 4 D 2 d. Cemp. the 
cases below, p. 684. 
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share allotted to her deceased husband, (a) But there must be 
an actual severance of interests. An inchoate partition does 
not alter the rights of the co-sharors. {b) In Kadapa et al v. 
Adrashapa, (c) of two co-sharers suing a third for partition, 
one died ; the remaining plaintiff insisted on his right to two- 
thirds as united with the deceased and virtually separated 
from the defendant by the institution of the suit, but the 
Court awarded him only a moiety of the joint estate, (d) 

In a suit not in terms for a partition, but seeking a dis- 
tinct share, a decree awarding a separate interest destroys 
the joint estate according to the doctrine of Appovier v* 

111 DevapaM'iliabala v. Ganapaija Ainiaya et aly S. A. No. 125 of 1877| 
Bom. n. C r. J. F. for 1?77, p 194, an oral agreement for partition 
having been made, one of the dividing coparceners, who subsequently 
received no part of the rents for more than 12 years, was then held 
barred, notwithstanding Art. 127 of Sch II. of Act IX. of 1871, as 
the property from the time of the agreement ceased to be joint. 

(а) Ham JoMv LaJcshrnibal, 1 Bom II. C.R. 189: Appovier v, Rama 
Subba Aiijan ct al, 8 C. W. R. 1. P-IC , S. C., 11 M 1. A. 95. But see 
also Shoo Dijal Towaree v. Judoonafh Teware et al, 9 C. W. R. 62 0. R. 
as to (1) definition, (2) distinct enjoyment ; and Timma Reddy v. 
Acliamma, 2 Mad H. C. C25 ; Bai Suraj v Desai Harlocliandas, B. H. 
C. P. J. 1831, p. 123. Tenants to three brothers, after a division 
amongst their landlords paid one of them his share of the rent, but 
on his death paid it to the surviving brother. The widow of the 
deceased recovered as heir to her husband in a suit for this share of 
the rent against the tenants, Rakhmahai v. Bayajo, S. A. 172 of 1874, 
Bom. H. C. P J. 1874, p 289. 

(б) Prawnkissm Mitter v. Shreemutty Bamsoondry Dossee, 1 Pult. 
110 . 

(c) R A. No 30 of 1874, Bom. H C. P. J. F. for 1875, p. 182. 

(d) The same principle, as to an adjustment of shares in ancestral 
property, caused by the death of a coparcener before actual partition 
was adopted in Dnljeet Siug v. Sheomunook Siny, 1 Beng. S. D. A. R. 
69, wherein the eldest of three undivided brothers having died leaving 
behind him a son, and the second without issue, the son of the eldest 
brother and the surviving brother were awarded each half a share in 
the property. In Gnngoo Mull v. Biinseedhur, 1 N. W. P. R. for 1869, 
p. 79, a coparcener was held entitled, during his father’s lifetime, to 
bring a suit to assort his right in the share which the father in- 
herited from his deceased brother. See also Sec. 5 A, la, below. 
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Rama Suhha Aiijan ; (a) In Bahaji Pareshram v. IZam- 
chandra Anunta, (6) it was held that a decree declaring 
mortgagors divided, not carried out pending appeal by 
mortgagee, during which pendency one mortgagor died, had 
not effected a partition. This decision, resting on Fran- 
Mssen^s case, must be compared now with that of the Privy 
Council in Ghldamharain Gheitlar v. Gouri Nachiar, (c) 
There had in that case been an adjudication that the plaintiff 
was entitled to a moiety of the joint estate, but it did not 
appear that a decree had been drawn up. Still their Lord- 
ships held that the judgment was equivalent to a declara- 
tory decree declaring that there was to bo a partition of the 
estate into moieties and making the brothers separate in 
estate from that data,^^ so as to bring the case within the 
principle of Ai}i)ovier v. llama Suhha Aiijana. (d) In the 
same case however, between the same parties, a decree for 
partition appealed against is suspended as to its definitive 
operation on the relative rights disposed of by it, and is 
subject to the decree in appeal, which has regard to the state 
of facts existing at its own date, (e) 

An agreement to divide certain lands still to bo recovered 
was held, in Ramahai v. Jofjau Soortjhltan et aly (f) not to 
constitute a severance of interest. Until recovered, the 
property would, it was ruled, continue joint estate. So 
property under mortgage may, when redeemed, be open to 
partition, (rj) 

(a) 11 M I. A 75 ; Jo?/ Naraii? Girl v, Girisk Cliundru Myti, L. R. 
5 I. A. 228 ; sec infra, Bk. 11. Chap. III. See. 3, Q. 7. 

(b) P. J. 1879, p 535. 

(c) L. R 6 1. A. 177 

(d) Under the English Law it was hold that a decree for sale and 
division of proceeds in a partition suit operated as a conversion of 
the estate even before the sale, Arnold v Dijcon, L. R.* 19 Eq. 113. 

(e) Sdkhdrdm Mahddev Dange v. Haii Kiishna Dange, I. L. R. 6 
Bora. 113, distinguishing Joy NarainGin v. Girisk Chunder Myti, I. L. 
R. 4 Calc. 434. 

(/) S. A. No. 260 of 1871, Bom. H. C. P. J. F. for 1873, No. 85. 

(g) Balknshna v. Harishankar, 8 Bom. H. 0. R. 64 A. C. J. 
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By some of the HindA lawyers a separation such as to give 
one or more members their several shares is regarded as 
necessarily involving a general partition, (a) Those who have 
not separated are on this theory looked on as reunited, see 
Coleb., Dig. Bk. V. T. 433 suh. Jiu.^ and the Mit. Chap. I. Sec. 
6, paras. 1, 7, where it U assumed that in a partition under 
Mit. Chap. I. Sec. 2, para. 1, all the sons have become sepa- 
rated though some may have reunited with the father ; see also 
Mauu, IX., 212. Jagauuatha does not adopt this view, and 
it involves perhaps a certain confusion of thought as pointed 
out in the case above quoted, (b) but it rests also, probably, 
to some extent on the general necessity, under the Hindu law, 
of seisin or possession to validate any change of title, (c) no 

(а) Sham Narahi et al v TJlg Court of Wards, 20 C. W R 201 0. 
R Sacli a general partition might be supposed to be intended in 
Gopal Anmit v. Voiiknji Narayan, Bom. H. C. B. J. F. for 1878, p. 13, 
though the plaiiitifl was entitled to but one-fiftieth of the property. 
But the decree is, in its oi)orative part, confined to the parties ; and 
the ascertainment and declaration of all the shares which the High 
Court directed the Subordinate Judge to make, would not of itself 
constitute a partition where there was no mind amongst the parceners 
to divide. See Gopal Anant Kamut v. Narmjnn Ananf, Bom. H. C. P. J. 
F for 1878, j). 13, 23<>, and samecasc, ibid. 1879, p. 370; Samatsang v. 
Shivasanyji, Bom. IE. C. P. J. 1882, p 404; Chidambaram Chettiar v. 
Gouri Nachiar, I. L. H. 2 Mad. 83 Above, p. GS2. 

(б) Appovii' V. Rama Subba Aiyan ct al, 11 M. I. A. 68. 

(r) Taracliand v Ldksliman, I. L. R. 1 Bom. at p. 93 ; Lallubhcd 
Surcliand v. Bai Amrit, 1. L. R. 2 Bom. 299 But registration serving 
as notice may complete an ownership without physical possession, 
ibid. 332; Icharam Daijaram v. Ratji Jaga, 11 Bom. H. C. R. 41, and 
prevents rights subsequently arising which would be inconsistent 
with the one thus secured, Jlasha v. Bagho, I. L R. 6 Bom. 165. In 
Special Ajpeal 068 of 1881, followed in a recent case, Pemrdj Bhavdni- 
ram v. Nardyam Shivram, I L. R. 6 Bom. 215, it was ruled that in the 
case of a gift, even to a son, actual transfer of possession was requisite 
to complete the title of the donee. Registration it was held would not 
in such a case supply the want of possession. In the case at 2 Str. H. 
L. 7, Colebrooke says that no doubt a gift may be made to an absent 
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ownership of any definite share being predioable of a particular 
coparcener while united, (a) The Viv4da Ohintamani, p. 
79, says that a division of the property actually made into 
lots, but not completed by distribution, raises no separate 
interests. 

When a parcener has been excluded from joint family 
property for twelve years a suit on his part to 'enforce his 
right to a share is barred by limitation, (h) His right is 
extinguished. His ground for a claim to partition is by this 

person,” but there a deliv’ery may have been contemplated to a 
person on account of the donee. Under Sec. 25 of the Indian Con- 
tract Act, IX. of 1872, a gift to a son duly registered would appa- 
rently bind the father and his rei)rcseiitativcs without delivery 
of possession. Sac. 123 of the Transfer of Property Act, lY. of 
1832, provides for the completion of a gift either by registration 
of the instrument, or in the case of moveable property by delivery, 
but this Act is not yet (a. n 1883) in force in Bombay, see above, p. 
179. In Madras possession is not necessary to complete a sale, 
Vasudeva Bhaftu v Namsamma^ I. L. R. 5 Mad. 6. The instru- 
ment was registered afoer the executant’s death by his widow. 
In Bai Amnfs case, I. L. R. 2 Bom 29J, registration is pronounced 
generally equivalent to possession. See the Transfer of Property 
Act, lY of 1882, Sec. 54 

Possession obtained during the pendency of a suit gives the 
acquirer of it no locus standi to resist the successful plaintiffs when 
the new possessor has omitted to get himself made a defendant, 8, B- 
Shringarpure v. 8. B. Pethe, I. L. R 2 Bom GG2 See Radhabai kom 
Shrikrishna v. Shamrao Vinayak, Bom. H. C. P. J. F. for 1881, p. 218. 

A change of possession is not necessary to validate the transfer of 
a right not exercised by possession, such as the reversion of a land- 
lord, or an equity of redemption in the case of a usufructuary 
mortgage. See Kacliu v. Kachoba above, and Lallabhal Surchand v. 
Bai Amrit, I. L R. 2 Bom. at pp. 325, 326 ; Shripati v. Balvant, Bom. 
H. C. P. J. 1881, p. 221. But one who has gained possession before 
the suit is a necessary party. 

(а) Compare also above, p. 603, 633, and see the case of Puree Jan 
Katoom et al v. Bykwit Chunder et a/, 9 C. W. R. 483, C. R. 

(б) Act XV. of 1877, Sch. II. Art 127, and Sec. 28. The same 
limitation applies to a claim to an hereditary office (Art. 124), a 
periodical benefit (Art. 131), and possession due on the death of a 
female (Art. 141). 
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withdrawn, a partition having been practically eflfected by 
the law in his favour as well as against him, since exclusion 
implies mutual exclusion (a). 

§ 4 D. 2. As to implied willy the Hind A authors are prolix 
in their discussions of the circumstances, from which separa- 
tion or union may be inferred, (b) According to them the 
^ signs ^ of separation are : — 

a. The possession of separate shares. 

b. Living and dining apart. 


(a) See above, p. 6o3. The adverse possession by which those 
who enjoy it profit through limitation must be a possession incom- 
patible with a recognition of the alleged concurrent right. Thus 
non-participation in the general profits of an estate is not an exclusion 
while the parcener holds certain lands in that character, Periahnarain 
V. Oidndarnarain, 1 C S. D A R. *225. Conversely an enjoyment 
in the form of commensality bars limitation, Rajoneekant Milter v. 
Premchand Bosef Marsh. R. 241. Mere non-participation in the 
profits was held not to constitute a cause of action from which 
limitation could be counted in Shebo Sundari T)asi v. Kali Ckuran Rav 
0. W. R for 1804, p. 290. So Bnnal Xaik v Boorga Churn Naik, 1 
C W. R 74. In Chagkardal V. Bapubkai, Bom. H. C. P. J 1880, p. 
1 23, it was held that v, here a decree for a share of a vatan had been 
made in favour of a plaintifl’ he was not barred by the lapse of more 
than 12 years from recovering arrears due on account of such share. 
This may possibly be open to question, as the bar of limitation shuts 
out any consideration of the validity of the title thus barred, and the 
possession previously adverse, and as such made a cause of action, 
did not become less adverse through a decree against the possessor. 
Where on the other hand possession has begun under a title or in the 
exercise of a right implying the existence of another superior to 
itself, or concurrent with itself, the mere continuance of such posses- 
sion does not constitute an exclusion. There must bo some act 
contradictory of the right known to the person affected to impose 
on him the necessity of taking any step for the assertion of the right. 
See Ind. Evidence Act, I. of 1872, Secs. 114, 110 j Lim. Act, XY. 
of 1877, Sch. II. Art. 127 ; Dadoha v. Kiishna, I. L. R. 7 Bom. 34 ; 
and comp. Burge, Com. Vol. HI. p. 13, 14 ; Domat. Ci. L. Vol. 1. 886 ; 
Board v. Board, L. R. 9 Q. B. 48 ; Williams v. Pott, L. R. 12 E. Ca. 
149. 

(1^) Mit. Chap. II. Sec. 12 ; Stokes, H. L. B. 466-7 ; May. Chap. IT. 
Sec. 7, paras. 27—35; Stokes, H. L. B. 80 — 82, 
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c. Commission of acts incompatible with a state of union, 
such as trading with or lending money to each other, or 
separately to third parties, mutual gifts or suretyship. They 
add also giving evidence for each other, but from this in 
the present day no inference can be deduced, (a) 

The burden lies on a member, asserting that his acqui- 
sition of property has been made subsequently to a parti- 
tion, of proving that it was not acquired as part of the joint 
estate. (6). In other words if he sets up a partition at a 
particular time or prior to particular transactions he must 
prove as he has averred it. 

(а) “A writing attested by tlicm (kinsmen) is the best ])roof ; on 
failure of that, one attested by other witnesses ; failing that, more 
oral testimony ; and lastly, evidence of separate acts Such is the 
order of proof.'’ Jagannatha, in Col (‘b. Dig Dk. Y. T. 381. Narada, 
Pt. II. Chap XIII. para. 36, cited by Vyav. May. says, (1) evidence 
of kinsmen, (2) documentary proof, (3) separate transaction of affairs. 
Vyav. May Chap IV Sec 7, p. 27 ; Stokes, FI. L. B. 80 Nilakantha 
adds separate possc.ssion of house and Held, and so Vijuaiicsvara, 
Mit. Chap. II Sec. 12, Stokes, H L B. 4GC-7. 

Under the English law a severance of a joint tenancy is caused by 
a course of dealing which implies such soveranccj amongst the 
parties to such dealing. See IVilHatuff v llpuf^mna^ 1 J. & n. 510, and 
a similar principle seems to bo involved in Ujtnnsi v. Bai Suraj, Bom. 
H. C. P. J. 1881, p. 06 In Raniclinmlnr JJuft v. Clnindar Coomar 
Mundid, 13 M. I. A. at j). 108, it seems to have been thought that a 
mere alienation of a share to a stranger would bring the the relation 
of the parcener as a member of a joint family to an end, and make the 
alienee a co-owner with the other parceners. A sale by a joint tenant 
in England severs the joint-tenancy, but in India it is either ineffec- 
tnal under the strict HindH law or it gives to the purchaser a right 
only to have the transaction made good so far as is equitable by 
means of a partition. See above, pp. G02 ss. 

(б) Musst Anundee Koonwur v Khodoo Lai, 14 M. I. A 412; see also 
Rewan Perea i v. Muest. Radha B^ebij, 4 M. I. A. 137; Mod Mtilji v. 
Jamnadas Malji et al, S. A. No. 77 of 1877, Bom. H. C. P. J. F. for 
1877, p. 123. As there may be separate property without a division 
of the united family, the question is perhaps still more frequent of 
whether particular property of an undivided co-parcener is to rank 
as joint or as separate property. For such cases see below, Sec. 5 A. 
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d. The separate performance of religious ceremonies^ 
1 . e. of the daily Vaisvadeva, or food-oblation in the fire 
preceding the morning-meal ; of the Naivedya, or food-obla- 
tion placed before the tutelary deity ; of the two daily morn- 
ing and evening burnt-offerings j of the Sraddhas (a) or 
funeral oblations to the parents^ manes, &c. (6) 

None of these signs of separation can be regarded as by 
itself conclusive. Living and dining apart, on which the 
S/istris appear to set groat value^ may justify an inference 
that separation has taken place, but it is not conclusive of 
the fact, since many coparceners live and dine apart, some- 
times in the same village or house, for the sake of conveni- 
onco. Other reasons too may necessitate the same arrange- 
ment, e,g. Government service taken by one or more of the 
coparceners. The Privy Council indeed have said that 
cesser of commeiisality is strong, but not conclusive, evi- 
dence of partition, (c) 

The separate performance of the Vaisvadeva sacrifice, of 
Sraddhas and other religious rites is still less conclusive. In 
Book II. Chap. IV., Q. 4, n?/m, a passage of Bhattojidikshita 
is quoted, according to which coparceners, living apart, may 
or may not perform the Vaisvadeva each for himself, and, 
in the present condition of Ilindii society, the performance 
of all religious rites has become so lax and irregular as to 


(a) On the Sr&ddhas see H. H. Wilson, Works, VIII. 113; Coleb. 
Essays, vol. II. p. 180 fF. At p. 196 reference is made to the enume- 
ration in tho Nirnaya Sindhu. On the Vaisvadeva, ibid p. 203, 
207, and Journ, Bo B. B. A Soc. vol. XV. p. 253. Comp. Mommsen, 
Hist, of Rome, vol. 1 p. 173, 174, for the Roman domestic sacrifices. 
See also tho Tagore Lectures for 1880, Lee. I. 

(b) See Colebrooke and Ellis at 2 Str. H. L. 392. 

(c) Anundeo Koonwar ct al v, Khedoo Lai, 18 C. W. R. 69 C. R., 
S. C. 14 M. I. A. 412; and as to separate residence, see Vinayck Laksh* 
man et al v. Chimnahai, R. A. No. 41> of 18/6, Bom. H. C. P. J. F. 
for 1877, p. 170; Shcslia}>a v. Igapa bin Surapa, R. A. No. 12 of 1873# 
ibid for 1875, p. 37. 
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afford no safe ground for inference, (a) Separate contracts, 
entered into by coparceners mutually or with third parties 
constitute, according to 1 Macn. H. L. 54 and ] Str. H. L. 
p. 225— *227, the most certain evidence of a partition. But 
even these raise no conclusive presumption per se, since it 
is consistent with a condition of union, that a coparcener 
should, concurrently, possess separate property (avibhajya), 
which implies separate transactions, (h) As no one of the 
marks of partition above enumerated can be considered con- 
clusive, so neither can it be said that any particular assem- 
blage of these alone will prove partition. It is in every case 
a question of fact to be determined like other questions of 
fact, upon the whole of the evidence adduced, circumstantial 
evidence being sufficient, as distinctly admitted indeed by 
Bnhaspati. (c) This principle has been followed by the 
Privy Council in Re wan Prasad v. Radha Bihi and in 
other cases, and, in effect, supersedes the artificial rules of 
the Hindil Law [d) — rules, as Jagannatha points out (Ooleb, 


(a) “ When brothers living apart separately perform the daily cere- 
monies of Ncdvedya and Vaibvadeva and haye separate house and other 
property, they may be considered separated/* Q 685, Poona, 17th 
August 1849, MS. Although three brothers may have had un- 
divided family property some primd facie improbability of their 
continuing joint arises from their respectively carrying on the pro- 
fession of pleaders in three different places, Bhayirthihai v. Sada- 
$hivrav, Bom. H. C. P. J. 1880, p. 126. 

{h) Separate trading and separate acquisition are not proof of 
partition, Vedavalli v. Narayana, I. L. R 2 Mad. 19. 

(c) See D&yabhaga, Chap XIV. p. 8 ; Stokes, H. L. B. 862; see 
also Borr. Col. Lith. 264 ; Morley’s Dig. Partition, pp. 48t, 485 ; 2 
Macn. H. L. 152 ; Ruvee Bliudr v. Roopshunkei', 2 Borr. 713 ; Sheeh^a 
et (d V. Igapa bin Surapa, R. A. No. 12 of 1873, Bom. H. C. P. J. F. 
for 1875, p. 37. 

(d) In Lalla Mohabeer Perahad et al v. Musst. Kundun Koowar, 
8 C. W. R., 116 C. R. there is a case of a coparcenary converted by 
agreement into a simple mercantile partnership, in a judgment, 
affirmed by the Privy Council, Doorga Perahad et al v. Muaat Kundun 
Koowar, 21 C. W. R. 214, S. C., L. R. 1 I. A. 55. See DAyabhftga, 
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Dig., Bk. V,, T. 389, Comm, ctd f/n.), drawn from texts 
founded on reason, not revelation, leaving room fipr the 
admission of presumptive proof. (a) 

Chap. XL Sec. 1, p. 30 ; Stokes, H. L. B. 311; Str. H. L. 395. Sepa* 
ration for fifty years was pronounced proof ofa partition. See below, 
page 692. 

(a) In his essay *^On the Deficiencies, <fec.,'’ the late Prof. Gold- 
stiicker objected to what he called “ the summary rejection as legal 
proof of all and each of the signs of separation.” If by “ legal proof ” 
the Professor meant evidence forming a fit ground for inference, he 
went much beyond the statement he was criticising. If by ‘‘legal 
proof” he meant “ conclusive proof,” then the criticism is unfair only 
in substituting “ the rejection of all and each,” for a denial that any 
particular group of signs can, apart from its logically evidential 
weight, be conclusive. Jaganuatha, in Coleb. Dig., after a discussion 
of the various signs of partition, which shows that they have severally 
a probative but not a conclusive force, winds up by saying “ The 
texts are founded on reason, and the several arguments on each 
being equal, presumptive proof may be admitted on failure of written 
and oral evidence.” Bk. V. Chap. VI. ad fin. In the same sense 
Mitramisra says of the several indications enumerated by Kfirada, 
“ It is not to be supposed that the inference arises only when all 
these jointly subsist, the intention is that the inference arises from all 
or some of them, the text being based on reason,” Viram. 262. On 
the difference between actual proof and a mere “ AdyiiJiarana** {i. e. 
Ud-dharana) or indication, eec the remark of Ellis, 2 Str. H. L. 392, 
who, at p. 398, says that the weight to be given to such tokens is 
one of the many points reserved by the Hiiidtl Law for equitable 
judgment.” In Amhika Bat v. Siikhmani Kuar et al, I, L. R. 1 All. 
437, a definition of shares, separate entries of the parceners’ names as 
owners of those shares in the Government records, and the substitu- 
tion on their deaths of their respective sons’ names, were held 
insufficient, in the absence of evidence of separate enjoyment of 
profits, to prove partition. This is perhaps an extreme case, refer- 
ence being made to Appovier v. Bama Subba Aiijan, 11 M. I. A. at p. 
89, and to the separate contracts with the Government constituted 
by the separate entries of the parceners’ names for several shares ; 
but on the whole evidence the Court thought the intention to divide 
must have been abandoned. See B. S. Venkata Gopala Narasimha v. 
R. S. Lakshmi Venkama Roy, 3 Beng. L. R. 41 P. C. ; Baboo Doorga 
Perahad v. Musat Kuudun Koowar, L. R. 1 1. A. at p. 70; PragdaaY. 
Kiaken, I. L. R. 1 All. 503. 
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On the other hand, from the separate possession, by indi- 
vidual members of a family, of portions of the property onco 
held in common, a presumption, though not an indisputable 
presumption, of partition arises. (a) This presumption is 
strengthened by length of time, and Narada, Pt. IL Chap. 
XIII. si. 41, {b) states, that a continuous separation for ten 
years is a proof of partition. This verse is quoted in the Smriti 
Chandriki., Chap. XVI. as from Katyayana; and in the 
Sarasvati Vilasa, Secs. 34, 811, as from the same source. In 
the latter work there is a long discussion of the means of 
proof of partition ending with a statomont that where there 
is positive direct evidence, that is to be relied on ; in its 
absence efficient causes, such as transactions which involve 
separateness of interests inconsistent with a continued 
union ; and finally what are called memorial causes, as the 
separate performance of religious ceremonies, which, continu- 
ed for a period of ten years, bocoine effective in producing 
separation. This seems but another way of saying that a 


(a) See above, p. 681, 690. 

(h) A various reading of N&rada, Part II. Chap. XIII. si. 36, 
gives ** bho(;alekhyend**=:**hj enjoyment or record,” instead 
leH]/ena”=‘* record of division.” See Coleb. Mit Chap. II. 8ec. 12, 
p. 3 note, Stokes H. L. B. 467, and the case of Bharangowda v. 
Sivangowda et al, S. A. No. 356 of 1873, Bom 11 C. P J F. for 1874, 
p. 184. Ten years is the period prescribed by Manu (Chap. VIII. 148) 
as that by which ownership is lost through adverse possession, but 
his rule does not give a prescriptive title to encroachments on land, or 
to public property, that of an infant, a pledge or a deposit (VIII. 149). 
Gautama also (Chap. XII. para. 37) gives ten years as the period of 
prescription except in favour of Srotriyas, ascetics and Government 
officers ; but he excludes land as well as females and animals from 
the rule. That the right to land was widely regarded as imprescrip- 
tible in the customary law has been shown above, p. 172 ; see too 
below, Sec. 6 B. Why female slaves should have been excepted from 
the general rule is less easy to explain, perhaps because of the 
more positive identification possible in their oases than in those 
of ordinary chattels. YAjfiavalkya, II. 24, assigns twenty years for 
land ^nd ten years for moveables. Sec Laluhhdi SurcJuind v. Bdi 
Amrit, I. L. R. 2 Bom. at p. 807 ss. 
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presumption, weak at first, grows in strength with a repeti- 
tion or continuance of the facts that give rise to it, until it 
becomes conclusive. 

The fact that certain portions are admittedly held in 
severalty does not, it has been said, rebut the presumption of 
non-partition as to the rest of the family property, (a) and 
separate enjoyment merely as a matter of arrangement for 
the convenience of the family will not constitute partition. (&) 
This is the normal condition of a Khoti estate in Ratnagiri, 
and will not prove a partition as intended to be permanent, 
as held in Bahashet v. Jirshet. (c) This last decision must, 
so far as it extends, qualify the rulings in Musst, 
Mohroo Kooerec v. Mvssf. Gnnsoo Koocree et al, {d) Slab 
Narain Bose v. Ram Nidlipe Bose et al, (e) and the old case 
of Ruvoe BJnidr v. Roojfshunkiir Shiinlanjee et al,(f)m which 
separate collections, and even a division of the income derived 
from a village, were held to be sufficient proofs of a partition. 
Even if, for common convenience, the parties took the profits 
of an estate in certain defined shares, still it would not b© 
conclusive evidence of a separation, {g) Nor would false 
statements made by the parties for their common benefit, {h) 


(a) Sreeram Ghose et al v. Sreenath Butt Ghowdhry oi, 7 C. W. R. 
451 C. R. 

(5) Musst. Josoda Koonwur v. Gowrie Byjonatk Sohaesing, 6 C. W. R. 
lU C. R. 

(c) 5 Bom H. C. R. 71 A. C. J. 

(d) 8 C. W. R. 385 C. R. 

(r) 9 ibid. 88. 

(0 SBorr. 713. 

(g) llariparsad v. Kirpasliankar, S. A. No. 150 of 1872, Born. 

H. 0. P. J, F. for 1872, No. 134 ; Vinayek Lakshaman et al v. Chimnef 
bai, R. A. No. 44 of 1876, ibid, for 1877, p. 170 ; Sakko Narayan ▼. 
Narayau Bhikhaji^ 6 Bom. H. C. R. 238 A. C. J. 

(A) Musst, Phooljhuree Kooer v. Ram Pershun Singh et al, 17 W. R. 
102 C, R. 
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In Sonafun By sack v. Sreemutty Jugatsoondree Dosaee (a) the 
Privy Council say, their Lordships are very clearly of 
opinion that the mere division of income for the convenience 
probably of the different members o£ the family did not 
amount to a division of the family/^ So as to mortgaged 
property redeen^d by one member and then held by him 
exclusively for 20 years, {b) In a recent case it was held that 
a decree, which had on an agreement between the co-owners 
awarded to the one two -fifths and to the other three-fifths 
of a village, was not to be deemed an adjudication of partition 
in a subsequent suit between the representatives of the 
parties, (c) If it effected a severance of the rights it would 
apparently constitute a partition, but not if it merely defined 
the proportions of the interests, (d) 

Where there had been a really exclusive enjoyment of any 
portion of the patrimony, a suit would, it was said, ordina- 
rily be barred by the Limitation Act, XIV. of 1859, Sec. I., 
para. 13, after the lapse of twelve years, (c) and as to the* 
general principle, it would seem that the older Bombay 
decision was more strictly in accordance than the recent ones 
with the Hindi Law as viewed by native commentators. 
A division of the proceeds is a recognized mode of distribu- 

(a) 8 M. I. A. at p. 86. 

(3) Balu binBajmrao v. Narayen Bhivrav, P. J. 1874, p. 132. 

(c) SamatsanffY. Shivasanyji and Ramsanyjif Bom, 11. C. P. J. 1882, 
p. 404. 

(d) Jay Narayan Giri v. GirisJichundar Myti, I. L. R. 4 Calc. 434. 
See the cases referred to above, and Sec. 7 A. Ih below. It may be 
doubted whether this refinement would be admitted by a purely 
Hindi lawyer taking his stand on the principles stated in Rama 
Snhayanna^s case. 

(e) Umbika Churn Shet v. Bhuggohutty Churn Shet et al, 3 C. W. R. 
173 C. R. ; Vidyashankar et al v. Ganpatram^ S. A. No. 260 of 1873, 
Bom. H. C. P. J. F. for 1875, p. 351 ; Shidojirav v. Naikojirav, 10 Bom. 
H. C. R. 228, wherein it was held that the period during which the 
property was under attachment by Government, and during which 
neither party was in possession, is excluded from the operation of 
the Limitation Act (now Act XV. of 1877). 
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tion of the family property, see below, Sec. 7; and in the case of 
Somangoudi v. Bharmangouda, (a) it was held that where a 
plaintiff admitted having had separate possession for sixteen 
years of a portion of the ancestral estate, it lay on him to 
prove that the family had remained undivided.(Z/) Exclusive 


(fl) 1 Bom. H. C. R. 43. 

(b) The separate possession being prima facie an exclusive posses- 
sion as owner (In. Ev. Act, 1. of 1872, Sec. 110 ; Keval v. Vishnu, Bom, 
H. C. P. J. 1875, p. 368). It does not appear that the Hindtl, like the 
Roman, lawyers elaborated any very clear theory of possession, 
distinct from proprietorship, as itself conferring rights. In the 
Vyavah&ra Maytikha, Chap II. Sec. 2 (Stokes, H. L. B. 31), possession 
is regarded merely as a means of proof, comparatively valuelews 
without a title otherwise established. A law of prescription, how- 
ever, is distinctly recognized, (Coleb. Dig Bk. I. T. 113; Bk. V. T, 
395, 396,) defined for the Bombay Presidency by Reg. V. of 1827 ; 
and in the case of conflicting titles possession gives him who holds 
it the preference. Coleb. Dig. Bk. I. T. 128 sqq. In the case of 
Eajah Pedda Vencatapa v. Aroovala Roodrapa Naidoo, 2 M. I. A. 60^ 
it is laid down that “ the title of possession must prevail until a 
good title is shown to the contrary.’* This is an adoption of the 
English law, the doctrine of which on this point, as Sir T. Strange (1 
H. L. 38) observes, is substantially the same as that of theHind^ 
Law. See to the same effect Pemrdj v Narayan, I. L. R. 6 Bom. 215. 

The Hindu law generally requires in the case of material property 
a transfer of possession to complete a change of ownership, Y&jn. 
II. 27 ; Karada, Pt. I Chap. IV. paras. 4, 5 : but a right of entry or 
redemption may as such be transferred by mere contract, see Bdi 
SuraJ V. Balpairam, I. L R. 6 Bom. 380, referring to Raja Saheh 
Prahlad Sen v. Baboo Budhusing, 12 M. I. A. 275, 307 ; Mathews et al v. 
GirdharJal Fatccliand, 7 Bom. H. C. R. 4 O. C. J. ; Kachu v. Kachoha^ 
10 Bom . H. C. R. 491 ; Vdsudev Hmi v. Tdtia Ndrdyan, I. L. R. 6 Bom. 
387 ; and the cases cited in Lakshmandas v. Dasratf I. L. R. 6 Bom. 175. 
In the last case the effect of non-possession and of registration in 
many different cases is discussed by Sir M. Westropp, C. J. See also 
Lalubhai v. Bai Amrit, 1. L. R. 2 Bom. 299, 331, 332. In Sotkagekand 
V. Bhcdchand, I. L. R. 6 Bom. 193, the effect of purchase at a sale in 
execution of property already equitably charged is considered. 

Under the older English law transfer of possession was as neces- 
sary as under the Hindd law for a change of the right ts re ; see Bl« 
Com# Bk. II. Chaps. X. XX. Butler’s note to Go. Lit. 330 5. 
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possession for 30 years affords conclusive proof of partition 

Possession giving a preference to the mortgagee having it over 
one without it is sufficiently acquired by a bond fide attornment of 
the mortgagor as tenant to the mortgagee, Anunt Bapu v. Arjun Gondu, 
P. J. 1880, p. 293. The possession requisite to perfect a title may be 
acquired notwithstanding an irregularity in taking it, L/7^av.^97nfl'yi, 
I. L. E. 5 6om. 387. The mortgagee’s possession continued after 
payment of the mortgage debt does not necessarily become adverse, 
Bahia V. Vishnu Ballal Thakur, Bom. H. C. P. J. F. of 1880, p. 294 ; 
Comp. Steele, L C. 72; and on Pledges, pp 251 ss. 

As to possessory actions there have been very conflicting decisions. 
Compare Khajali Enaefoollah v. Kishen So()}idtU' ct al, 8 C. W. R 
386 C. E , with Musst. Takroonissa Begum ct nl v Miisst. Mogul Jan 
Bebee, 8 ibid. p. 370 ; Kalee Chnnder Sein ef al v. Adoo Shaikh et al, 9 
C. W. R. 602 C E., and Kiinbi Komaycn Karnpu v. ChaogamcJian 
Kandilt 2 M. H, C. E. 313 ; and see also Bddha Bidlab Gossain ct al 
V. Kishen Govind GossatUf 9 C. W. E , 71 C. R ; and George Clarke v. 
Bindavun Chundcr Sircar et al, C. W. E. Special Number, p. 20. The 
Specific Eelief Act, I. of 1877, Sec. 9, gives a summary remedy 
to one dispossesed illegally, see Saydji v. Ildmji, I. L E 5 Bom. 446. 
A jurisdiction in such cases is given to Mamlatdars by Bombay Act 
III. of 1876. The present Limitation Act is Act XV of 1877. 

The relations of different parties concerned in a dispossession are 
discussed in Virjivandas v. Mahomed Ali Khan, I. L. E. 5 Bom. 208. 
A possession acquired perraissivcly or by tenancy does not become 
adverse by mere non-payment of rent for more than 12 years. It 
must have become distinctly adverse and remained so for 12 years^ 
in order that a claim for recovery may be barred. Sec the Limita- 
tion Act, XV. of 1877, Sched. II. Arts. 139, 144; Radha Govind v. 
Inglist decided by the Privy Council on Gth July 1880; Ramchandra 
Govind v. Vdmanji, Bom. H. C. P J. 1881, p 198 

In many cases of so-called tenancy in India it may be remarked 
the possession of the land is not really intended to bo given to the 
cultivator. He is, especially where the produce is divided, rather in 
the position of a colonus or of a farmer, as in the earlier English law, 
{see Bracton, 27 b 220, Butler’s note to Co. Li. 330 b ; Bl. Com. Bk. 
III. Oh. IX. and Ch. XI.) with a license to enter and use the land but 
no interest in the land itself, only a personal right against the owner 
should the latter eject him. See Venkatdchalam Ghetti v. Andiappan 
Amhalam, I. L. R. 2 Mad. 232. On the other hand payments are 
sometimes made by tenants” who do not hold by a derivative title 
from their over-lord, and where there is not really a “ reversion,” 
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and bars an action for further partition, (a) In Anandrdo 
Padaji v. Shidoojt Anandrdo {Jb) one member of a Vatand^r 
family had exclusively held the Vatan lands and another the 
personal emoluments for 30 years, (c) It was held that this 
raised a presumption of partition, and in Sitdrdm Vdsudev v- 
Khanderdo (cZ) it was ruled, that where there had been a sepa- 
ration of residence and non-participation by the plaintiff 
for more than 30 years before Act IX. of 1871 came into 
operation, an exclusive prescriptive title had been acquired 
by the defendant, under Reg. V. of 1827. The learned 
Judges in this last case must have supposed that there had 
been an exclusive possession held, in good faith, as sole 
proprietor for 30 years, as otherwise the possession by one 
joint tenant would have been the possession of all. (e) 

there never having been a lease. The possession is that of owners 
subject only to a rate or quit-rent. See Bhdskdrdppd v. The 
Collector of North Camray 1. L. R. 3 Bom. at pp. 54*5, 564; Bdhdji v. 
Ndrdydu, ib. 340, and the cases there referred to. 

(a) Girdhur Purshotuuict alv. Govind et a/, 7 Harr. 371; Bhana 
Govind Guravi v. Vithoji Ladoji GuravifS Bom. H. C. R. 170 A. C. J. ; 
C, D. Rane et alv. G. R. Rane^ 3 ibid. 173 A. C J. ; Svamiraya- 
charya v. the Heirs of Moodgalacharya et al, S. A. No. 94 of 1872, Bom. 
H. C. P. J. F. for 1875, p. 89, and the Pile for 1876, p. 132. 
Acquiescence in a distribution for 19 years was held conclusive in 
Linga Mulloo Pitchanna v. L. M. Goruppa, M. S. D. A. Dec. for 1859, 
p. 84. Under Act. XV. of 1877, Sec. 25, the title by possession held 
continuously will generally be completed by limitation concurrently 
with the extinction of the right to sue. 

(5) S. A. No. 453 of 1871, Bom. H. C. P. J. F. for 1872. 

(c) Bharangowda v. Sivangowda et al, supra, p. 692. 

(d) I. L. R. 1 Bom. 286. 

(e) See above, p. 633 ; 16 Vin. Abridgt. 456 ; Or. Dig. Tit- XXXIi 
Oh. II.; 2 Sm. L. 0. 606 ss. ; 2. Ev. Pothier, 127 ; Denys v. Slmckburghp 
5 Jur. N. S. 21 ; Murray v. Hall, 18 L. J. C. P. 161 ; Luchman Singh v, 
iShumshere Singh, L. R. 2 I. A. 58 ; Runjeet Singh et alv, Kooer Gujraj 
Singh, L. R. 1 1. A. 9. 

As to absolutely exclusive possession being necessary to constitute 
a bar against coparceners, see above, p. 633; Shidoji v. Naikoji, 10 B. H. 
C, R. 228, quoting K, Suhhaiya v. HC. Rajespam, 4 M.H. C. R. 357 ; 

88 H 
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Under Act XV. of 1877, Sch. IL, Art. 127, time is counted 
for limitation against a claimant of a share only from his 
knowing of his exclusion, (a) 

§ 4 E. The separation may be general or partial, i. e. it 
may extend to a partition of the whole of the property, or 
only to a portion of it. (h) In the latter case the mutual rights 

Atmaram Baji v. Madhavrao Bapvji, Bom. 11. C. P. J. 1880, p. 311 ; Kazi 
Ahmed v, Moro Keshav, Bom. 11. C. P J. 1878, p. 120. In Ratn- 
chandA'a v. Venkatrao, I. L. R. 6 Bom. at p. 600, it was stated as a 
ground for inferring non-partition between the parties “ that each is 
in enjoyment of some portion of the family property.” 

Tho Hindu Law of prescription is considered in the case of 
Moro Vishmndih ei al v. Gauesh Vi/hal et al, 10 Bom. H. C. R. 444. 
The law of prescription under the Regulation is further discussed in 
the case of Ramhliat v. The Collector of Poona^ at I. L. R. 1 Bom. 592 ; 
and see above, Book T. Introduction, pages 73, 172 ; also Thakur 
JDurryao Sivgh v. Thakur Davi Singh, 13 B. L. R. 165, S. C., L. R. 
1 1. A. 1. 

Under the older Roman Law there was no usucapion of provincial 
land ; but it might bo acquired by a lougi temporis prescripiio of 10 
years during the presence of tho former proprietor and of 20 years 
during his absence. (Comp. Yajn. II 24 ; Manu YIII. 147 ; Narada, 
Pt I. Oh. IV. paras. 6, 7 ) This was, by Justinian, made the universal 
law. He added a general prescription of 30 years free from the condi- 
tion of ail initial title provided the possession had begun in good faith, 
Cod. L. 7 ; 39, 8. See Poste’s Gains, pp. 159, 100. This is the original 
source of the term prescribed in Bom. Reg. V. of 1827, Sec. 1. See 
West’s Bombay Code ad loc , and Savigny’s Syst. Vol. III. 380. 

(a) Han v. Marutt, I. L. R. 6 Bom. 741. 

(b) Rewm Persad v. Musst Radlia Beehy, 4 M. I. A. 137 ; Appovier 
V. Rama Subba Aiyan et al, 11 ibid 75; 2 Str. H. L. 377, 380, 387. 
A partition carried out partly in foreign territory was completed in 
British territory, Kasi Yesoji v. Ramchandra Bhimaji Nabv/r, Bom. H. 
C. P. J. for 1878, p. 151. In Manjandtha v. Ndrdyan, I. L. R. 5 Mad. 
362, the case is dealt with of a claim to partition by a representative 
of one branch against the representative of another after partial parti- 
tions. These having been obtained by younger members during their 
fathers’ lives and membership with others of a joint family could not 
properly have been enforced, see pp. 657, 661, and comp. p. 701. It is 
only when no progenitor in his own branch intervenes that a junior 
has an unqualified right to a severance of his share. The share due 
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and duties of the former coparceners in relation to the 
undivided residue of the estate remain generally as before 
partition, (a) If there be a conversion of the joint tenancy 
of an undivided family into a tenancy in common of the 
members of that undivided family the undivided family 
becomes a divided family with reference to the property that 
is the subject of that agreement, {h) A partial division, 
however, cannot be enforced : the coparcener must claim the 
whole of his share, (c) See below ^Liabilities on Inherit- 
ance.’ 

to each branch and sub-branch was held to be what it would have 
been had there been no partition, since the right centred in a single 
ancestor, minus so much as had in the partial partitions been pre- 
viously given to members of such branch or sub-branch. According 
to the theory of those who regard a partial partition as involving a 
general partition and partial reunion, each branch and sub-branch in 
the case just discussed would be regarded as having rejoined with a 
share diminished by the sub-share of the severed member. There 
would then be room for an application of the ])rinciple stated in the 
Vyav. May. quoted above, p. 143 ; and equally so in the case of a 
reunion of one of two or more brothers who as a group had pre- 
viously left the family and also sepanited inter sc One such bring- 
ing back but a third of what his branch had taken out could not be 
allowed to claim a repartition and the full share of his branch in the 
reunited estate, already diminished by two-thirds of that share. By 
treating the relative claims as subject to deduction as in the case 
quoted, a result is brought out identical with that contended for in 
the Maydkha, if ancestral estate only is in question. It is in this 
sense that the reunited parcener “ is remitted to his former status ” 

(а) Ramabai v. Jogan Soorybhan ef al, S A. No. 260 of 1871, Bom. 
H C. P. J. F. for 1873, No 35. In Atmdrdm Baji v. Madhavrav 
Bapvji, Bom. H C. P. J. F. for 1880, p. 31, it was held that a 
family house reserved from partition was open to a supplemental 
partition, and that a family arrangement, if not shown to have been 
abandoned, was enforcible, though not acted on. 

(б) Lord Westbury in Appovier v. Rama Subba Aiyan, 11 M. I. A. 
75. See also Timmi Reddy v. Ackamma, 2 M. H. C. R 325. 

(c) Dadjee Door av v. Vituf DeTrav, Bom. Sel. Ca. 172; Ragrindrapa 
V. Soobapa, S. A. No. 3948, 27th September 1858 ; Ndndbhdi v. Ndthd- 
bhdif 7 Bom. II. C. E. 46 A. C. J; Jaitarani BechurY. Bai Gunga^ 8 ibid. 
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It sometimes happens that litigation occurs as to a 
particular part of a joint estate without the existence of the 
remainder being disclosed, (a) In such cases the property- 
in suit is naturally treated as the whole estate. Sometimes 
the whole of the interests of the members of a joint family- 
in a defined property, as for instance in a hakk/^ have been 
sold to several persons who become litigants. In such a 
case (b) it seems to have been tacitly assumed that the pur- 
chasersand mortgagees, by dealing with the parceners for their 
several interests in the fragment of the whole family property 
as distinct from the remainder, recognized their capacity to 
enter into such transactions without a general partition, and 
the continuance of mutual rights and obligations arising out 
of the union of the family with respect to the residue of the 
common estate. The case was disposed of by reference to 
the respective aliquot shares to which the grantors were 
j^rimd fade entitled, compared with each other and with 
those of the other members of the family. The latter members 
might however have claims which would diminish the prirnd 
facie shares of the grantors; and the determination of the 
rights inter of grantees from one member or branch, or 
between such grantees and their grantors, members of a 
joint family, must always be subordinate to the relative 
rights of such grantors and their coparceners in the joint 
estate, (c) 

Though partial division is of very frequent occurrence in 
practice, the law books do not contain any special rules 


228 A. C. J; Trimhak Dikskit v Narayan Dikshit^ 11 ibid, 69 ; Mura- 
riapa v. Krishnapa et al, S. A. No, 372 of 1872, Bom. H. C. P J. F, for 
1873, JNo. 15; Makadew et al v, Trimbuk Gopal, S. A. 90 of 1872, ibidi 
No. 127 ; Bajyram Vithal v. Atmaram Vithal, Bom. H. C P. J. 1881, 
p. 302. Comp. Parbati ChuriiDeb v, Ainud Deen, I. L. R. 7 Calc. 677. 
(a) Vaijtder Bhat v. Vcnktesk, 10 Bom. H. C. R. at pp. 168, 159, 162. 
'(b) Galla Motiram v. Naro Balkrishna, Bom. H. C P. J. F. for 1878, 
p.69. 

i,c) See Rakhmaji v. Tatia, Bom, H. C. P. J. F. for 1880, p. 188. 
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on the subject, (a) But that it is not a mere modem inno- 
vation may be inferred from the passages relating to 
'Naturally Indivisible Property’ in the older Smritis. (6) 
In the absence of definite authorities, it is necessary to fall 
back here, as in other cases, on general principles and on 
actual decisions. Lands assigned for the subsistence of a 
widow or disqualified member are commonly reserved for 
future partition. Property left undivided, because mort- 
gaged, was redeemed by the widow of one of the parties to 
the partition. She died and her daughter succeeded, but 
was compelled to give up the property redeemed to the son 
of one of her father’s coparceners on a recoupment of the 
expenses of redemption, (c) So also where there had been a 
former suit for partition excluding a portion mortgaged, (d) 
So as to a part advisedly reserved for common enjoyment, (e) 
Limitation does not operate in such a case until, by 
exclusive possession as sole owner, one branch becomes 
entitled by prescription, (/) 


(а) Partial partition cannot, it was said, be decreed except by con- 
sent, Radha Churn Dass v, Knpa Sindhu Doss, I. L. R. 5 Cal. 474. 

(б) “A remainder of an estate being undivided is not deemed 
disproof of a partition, for it frequently happens that disunited 
co-heirs have (retain) some joint property,” Jag. in Coleb. Dig. Bk. 
V. T. 387, Comm , ad fin Though partition may by accident have 
been incomplete, the parties are then in status divided, Smriti Chan- 
drika. Chap, XIV. para. 10. See above, pp. 681, 684, 692. 

(c) Khondaji Bhavani v. Salu Shivram, S. A. No. 199 of 1874, Bom. 
H. C. P. J F. for 1875, p. 50, following Balkrishna Vithaletal v. Hart 
Shunker, 8 Bom. H C. R. 64 A. C. J. 

(d) Ndrdyan Bdbdji v Pdndurang Rdmchandra et ah 12 Bom. H. C. 
R 148. 

(c) Gopdldchdrya v. Keshav Daji, S. A. No. 240 of 1876, Bom. H. 
C. P. J. F. for 1876, p. 244. 

if) Swdmirdydchdri v. The Heirs of Moody alackdryi et al, S. A. No. 
94 of 1872, Bom. H. C P. J. F. for 1875, p 89, and the File for 1876, 
p. 132 ; Salu et al v. Yemaji, S. A. No. 291 of 1873, ibid, for 1873, 
p. 89 ; Devapa v. Ganpaya et al, S. A. No. 125 of 1877, ibid, for 1877, 
p. 194. 
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One of the most important questions arising in connexion 
with this subject is that of whether the law regulating the 
succession to an undivided or that applicable to a divided 
inale^s estate regulates the devolution of an undivided 
residue. Mr. Colebrooke (a) states that opinions have 
differed on this subject, but that the former view seems 
preferable. Most of the Sastris (b) hold the same opinion, 
in favour of which the following considerations also may be 
urged. The law, which bases partition on the will of the 
coparceners, extends the partition no further than such will. 
If this extends only to a portion of the estate, their mutual 
rights and duties with respect to the remainder are unaltered. 
To the same effect is 1 Macn. H. L. 53. (c) It was said 
however that when an actual partition of part of a family 
estate had been proved it lay on those who asserted non- 
partition of the remainder (a banking business) to prove 
it. {d) 

§ 4 p. Partition final . — A partition once agreed to is 
final, {e) except in the case of a mistake or fraud, which 
has materially affected the distribution. In both cases a 


(а) 2 Str. H L 387 See p. 701, note (e). 

(б) See Bk. I Chap I Sec 2, Q. 9, 11, 14, 22; supra, pp 345, 347, 
349, 362 

(c) Coleb Dig. Bk V Chap. VITI T. 431 Comm. ; Revmna Prasad 
V. Eadha Bibi, 4 M. I A 137 ; Katama Natchiar v The Rajah of Shiva- 
gunga, 9 M. 1. A. 639 ; Timmi Reddij v. Athama, 2 M H C. R. 326 ; 
Maccandas v Oanpatrao. Perry’s Or. Ca. 143. 

(d) Umiashankary Bai Ra fan. Bom. H C. P J. F. for 1878, p. 217, 
referring to Narayan Bahaji v. Nana Manohar, 7 Bora. R. 153 A. C. J. 
Comp. p. 633 supra, and next note. 

(e) Manu IX 47 ; Maharajah Hetnarain v. Baboo Modnarain Sing, 
7 M I A 311 ; Rango Mairal v. Chinto Ganesh et al, S A. No 297 of 
1874, Bom H C P J. F for 1876, p. 74 A distribution acquiesced 
in will not be set aside, Kunnyah Pande et al v. Ram Dhun Pande, 9 S. 
D. A. R. N. W. P. for 1854, p. 383. 

But in the case of fraud or ignorance or of a part loft undivided 
by arrangement, the Court will entertain a suit for partition of that 



BK. II, $ 4B.] 


PARTITION FINAL, 


703 


redistribution may be claimed by any parties injured^ wbich, 
however, extends only to the portion overlooked or fraudu- 
lently abstracted, {a) It is subject to a proportional deduc- 
tion from each coparcener^s share on the birth of a posthu- 
mous son. (6) Misconduct in dealing with the common 
property to the injury of the co-sharers is a usual charge 
both in suits seeking to have a partition reopened and in 
those claiming a partition and an account. A partition is 
sometimes frandulently resorted to, or the incapacity of the 
debtor is set up, or sham debts are admitted, and sham 
securities executed, in order to cheat the creditors of one or 
more co-sharers. On the other hand creditors come for- 
ward with or without collusion on the part of particular 
coparceners, especially ex -managers, to claim a partition or 
a revised partition for the satisfaction of unjust claims. 
Many decisions have had for their aim to defeat such schemes 


residue, Ndrdyan Babaji et al v. Nana Manohar et al^ 7 Bom H. 0. R. 
at p. 178 A. 0. J. ; Lakshuman v. Krishna ji Ramajee et al, S. A. 
No. 289 of 1839, Bom. H. C. P. J. F. for 1870. 

Where shares of co-sharers are defined so as to consist solely of 
particular parts of the family property, but it is not actually divided 
in specie, the brothers are severally entitled to the shares as so defined 
notwithstanding subsequent changes in value, Amrit Rav Vindyaky, 
Abdji Haibat, Bom. H. C. P. J. for 1878, p. 293. 

(o) Mit. Chap. I. Sec. 9, paras. 1 and 2 ; Stokes, H. L. B. 404 ; 
May. Chap. IV. Sec. 7, paras. 24 and 26; Stokes, H. L. B. 79. So, in 
the Roman law, a partition, really incomplete, though supposed to be 
complete, does not prevent the coparceners from afterwards claiming 
their further shares, because the provisional partition, without an 
abandonment of rights, is not juridically binding on them ; Sav. 
Syst. III. 411. Compare the Smriti Chandrikd, Chap. XIY. paras. 7, 
11 ff. When a previous partition has taken place, the burden of 
proving, in a subsequent suit, that the property, of which a division 
is sought, remained undivided, rests on the plaintifi*, Ndrdyan Bdbdji 
et al V. Ndnd Manohar et al, 7 Bom. H. 0. R. 153 A. 0. J. ; ManUi 
et al V. Vishwandth, S. A. No. 233 of 1877, Bom. H. 0. P. J. F. for 
1877, p. 347. 

(ft) See below, § 7, ** Duties and Rights aeising on Pabtition.” 
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on the one side or the other, consistently with the recog- 
nized principles of the Hindu law. (a) 

In Hindd as in English law, fraud vitiates every transac- 
tion. (b) It affords a ground for setting aside or rectifying 

(а) As to limitation see above, p. 633, 697. Under the older law of 
limitation a plaintiff had to show his own possession within 12 years. 
Under Act. IX. of 1871 he could sue within 12 years of the posses- 
sion challenged by him having become adverse, by the denial of a 
claim actually made by him. Possession by the Collector to protect 
the land revenue was not deemed adverse to the real proprietor, 
iJao Kasan Singh v. Raja Balcar AH Khan, L. E. 9 I. A. 99. The law 
is the same under the Limitation Act, XV. of 1877, Sch. II. Art 127, 
the time being counted from knowledge of exclusion. As to the coal- 
escence of rights arising from sequence of possession by legal succes- 
sion or privity but not without it, see Domat, C. L. vol. I. pp. 874, 
875, and the cases referred to in Asher v. Whitlock, L. R. 1 Q. B. 1. 
The prescriptive title arising under section 28 of the Limitation Act is 
not created for the last of a series of mere possessors not connected 
by a legal derivation of right from the first to the last. It is only the 
original right that is extinguished by discontinuance of possession un- 
der Schedule II. Art. 142. If mere accidental instances of possession 
might be combined, each in turn would properly be connected with the 
original rightful possession, and being derived out of it would not avail 
for a greater interest than could be based on an accompanying title, 
which in such a case would not exist. That mere non-enjoyment is 
not equivalent to exclusion giving an adverse character to another 
parcener’s possession, is shown by the case of Vihhnu Vishvanath v. 
Ramchandra Narhar, Bo, H. C. P. J. 1883, p. 53. There a sole 
enjoyment of immoveable property by one brother for about 30 years, 
was followed by a partial partition, and that by a suit 7 or 8 years 
afterwards, which was not pronounced unsustainable. In Hanaji 
Chhiba V. Valabh Chhiba, Bo. H, C. P. J. 1883, p. 57, the common case 
is referred to of a son’s going away for several years to gain his 
livelihood, leaving his father and brothers in sole enjoyment but on 
a joint right. This it was thought would not cause even Act XIV. of 
1859 to bar a subsequent claim. See above, pp. 675, 686, 687i 696. 

(б) Manu VIII. 166; Ooleb. Dig. Bk. IV. T. 184; Vyav. May. 
Chap. IX. para. 10; Vaman Ramchandra v. Bhondiba Krishnaji, I. L. 
R. 4 Bom. 126, 163 ; Baydbai v. Bald, 7 Bom. H. 0. R. 1, 22, 23, 
App. ; Bdldrdm Nemchand v. Appa, 9 Bom. H. 0. R. 121, 146, 147 ; 
Khushdlbhai Narsidds v. Kabhai Jordbhaif Bom. R, 0. P. J. 1881, 
p. 231. 
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a partition, equally with any other transaction by which one 
parcener may endeavour, with or without assistance, to gain 
an unfair advantage at the cost of the others. But neither 
is the coparcenership allowed to be made a means of 
cheating outsiders who have engaged in transactions with 
particular members of the family. In Khushalbhai v. 
KahJiai, (a) a partition was set aside on the ground that a 
parcener had been unfairly used by his brothers. But in 
Bengal a nephew was allowed to profit by his suppression of 
a will which prevented his undoes widow from adopting, (h) 
In some instances individual coparceners hav^o affected, 
contrary to the law of the Mitakshara (Chap. I. Sec. 1, pi. 30, 
Stokes, II L. B. 370) to sell or mortgage the common pro- 
perty or particular })iirts of it. The Privy Council have as 
to brethren adhered to the Mitakshara : — Between undi- 
vided coparceners, there can be no alienation by one without 
the consent of the other,^^ (c) at the same time that effect 
is given to the principle laid down by James, 1j. J., in Syud 
Tuffuzzool V. lit(gh()(ni(xtli Per^had^i [d) that the undivided 
share is property that a creditor can make available for 
payment of his claim, (e) A purchaser of an undivided 
share, though not entitled to any particular portion of the 
estate, can sue for a partition on the same terms as his 
vendor, and in the partition effect is to bo given, so far as 
justice allows, to the particular transaction with the vendee 
or the mortgagee. (/) Neither thei’eforc is a partition 

(a) Supra, p. 704, note [h). 

{h) See above, p. 3G8. 

(c) Musst. Cheetha v. B Miheen Laff, 1 1 M. I. A 860. In Englaiida 
covenant by a joint tenant to soil severs the joint tenancy in equity 
as regards his share, Brotni v. Ramil , 3 Vos. 257 ; sec supra, Bk. II. 
In trod. Sec. 4 C. 

(d) 14 M. I. A at p. 40. 

(e) As to gift and devise sec Gangubai et al v. Ramavna, 3 Bom. H. 
C. R. 66 A. 0. J. ; seep. 632, note(d). This agrees with the English 
law as to a joint tenancy, Co Lit. 185 b. 

if) Uddrdm Sitdrdm v. Rdnu Pdndujl et al, 11 Bom. H. C. R. 76 ; 
Vithal Pdndurang et al v. Purshottam Ramchandra et al, S. A. No. 3 of 
89 H 
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actually made allowed to defraud him. (a) But to prevent 
a converse fraud the purchaser from a single member must, 
in his suit, join all the members as defendants, {h) If the 
undivided coparcener is in sole possession, which he trans- 
fers to a vendee, the vendee may retain such possession as 
tenant in common with the other coparceners, (c) A 
contrary rule would tend to frauds on innocent purchasers. 
Until their several rights are ascertained the whole undi- 
vided property may be attached by a judgment creditor of 
one coparcener, {d) and if a eoparceuer^s share bo sold in 
execution, the purchaser acquires a right to demand a 
partition from the other coparceners, (r-) though not more, 
even when the managing uaember has been sued only in his 
individual capacity. (/) Though in particular circumstances 
the manager may be held to have represented the whole 
family, (g) yet a suit for partition is generally necessary ; 
since the sale of his interest as* siich as answerable for the 

1876, Bom. H. C. P. J. P. for 1876, p 77; Devapa et al v. Hemsheti 
Shwapa, S. A. No. 384 of lS74s Ibid, p. 93 ; Bat Taka v. Bhaiji Adam 
Abraham, Bom, H. 0. P. J. F. for 1878, p 2G3. 

(а) See above, p. 064. 

(б) Sitdrdm Chandrashvkhar v. Sitdram Abdji, S. A. No, 379 of 1874, 
Bom. H. C. P. J P. for 1875, p. 140. 

(c) Kariapa Irapa v. Irapa Solbapa el al, S. A. No. 231 of 1875, 
Bom. H. C. P. J. F. for 1876, p. 9; Govind Narayan et al v. Vamder) 
Vinayak, I. L- R. 1 Bom. 95 ; compare Babaji v. Ramaji, 2 Borr. R. 
698. 

Goma Mahad Patil v. Gokaldds Khimji, I. L, R 3 Bom. at 

p. 84. 

(e) Pandurung v. Bhaskar, II Borr R. 72 ; Keshav Sakharam Dadhe v. 
Lakshman Sakharam, Bom. H. C. P. J. F. for 1878, p. 123 ; Udaram 
Sitaram v. Rdnu Panduji et al, 11 Bom. II C. R. 76. 

(/) See Mahdbaldyd v. Timdyd, 12 Bom. H. C. R. 138 ; Venkataramay- 
yan v. Venkatasuhratnania, I. L. R. 1 Mad. 358 ; Pandurung Kamti v. 
Venktesh Pat, Bom. H. C. P. J. F. for 1879, p. 513. 

{g) See Narayan Gop v. Pandurung Ganu, I. L. R. 5 Bom. 685 ; 
Mayaram Sevaram v. Jayvantrav Pandurung, Bom. H. C. P, J. F. 
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decree transfers no more than his share, (a) The purchaser 
has acquired the rights of one co-sharer. In that character 
he obtains the legal position of a tenant in common, (6) and 
if put in possession, he may retain it in that character (c) ; 
but unless this has occurred the Court will not give him 
joint possession. He is put to his suit for a partition. So 
in a case of a mortgage improperly made and a suit thereon 
against the manager alone, (d) But a decree and execution, 


for 1874, p. 41 ; Gopal Anant Kamat v. Venkaji Narayan Kamat, 
Bom. H. C. P. J. F. for 1879, p. 370; Ram Sevak Dasv. Raghahar, 
I. L. R. 3 All. 72; Gaya Din v. Bunsi Kuar, ibid. p. 191; 
Jogendro Deb Roy Kut v. Funendro Deb Roy Kut, 14 Moo. I. A. atp. 376 ; 
Bissessur Lall Sahoo v. Maharajah Luchmessur Singh, L. R. 6 I. A. 236. 

(а) Harsahaimal v. Maharnj Singh, I. L. R. 2 All. 294 ; Deen 
Dayal v. Jugdeep Narayan, L. R. 4 I. A. 247 ; Nanliak Joti v. Jaimangal 
Chaubey, I. L. R. 3 All. 294. 

(б) TIdai'am Sitaram v. Raiiu Pandujl, 11 Bom. H. C. R at p. 81 

(c) Mahdbaldyd Parmnya et al v. Tlmdyd Appaya et al, 12 ibid. 138 ; 
Bdbdji Lakshman et al v. Vasadev Vinayek, I. L. R. 1 Bom. 95. As 
to separate possession by a united parcener see below. A purchaser 
at a Court sale can only seek for partition by suit ; he is not entitled 
to joint possession, Balaji Anant v. Gaiiesh Janardhan, I. L. R. 5 
Bom. at 50U ; Dugappa Sheti v. Veukai Ramnaya, ib. 493 ; Pandurung 
Anandro v. Bhaskar Sadashio, 11 Bo. H. 0. R 72 ; Krishnaji v. Sitaram, 
I. L. R, 6 Bom. 496; contra Indrasa v. Sadu, %b. 605. See above, 
p. 607. 

When one of two coparceners aliens to a stranger his share in a 
piece of family property, the other may either exercise his right of 
interdiction, or affirm the act and claim by partition to recover from 
the stranger that share to which the alienation cannot extend, and 
which has now become his separate property, Sripatti Chinna< 
Sanydsi Razu v. Sripatti S. Razu, I. L. R, 5 Mad. 196. The right of 
interdiction does not seem to exist. By the strict Hindu Law a 
concurrence of all the coparceners is necessary to give effect to an 
alienation. By the decisions one coparcener may dispose of his 
interest against the will of the others, but an interest to be 
ascertained by a general partition ; see Pandurang v. Bhaskar, supra. 

(d) Baji Shamraj Joshi v. Dev bin Babaji Jadhav, Bom. H. C. P. J. 
F, for 1879, p. 238. 
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against a father as representative of a family were held 
binding on his sons (a). See Bahu, Been Daydl Ldl v. 
Bahu Jugdeep Narain Singh, (b) where, referring to Sada- 
hart Prasad Sahu v. Fool Bash Koer et al, (c) and Mahaheer 
Pershad v. Itamyad> Singh et al, {d) it was said that though 
the mortgage of an undivided share be invalid, yet execution 
may be had against it by a suit for partition by the pur- 
chaser in execution of the undivided share. This judgment 
established the seizablo character of an undivided share (e) 
and a charge created by such attachment. In all such cases 
as these effect may be given to transactions approved by the 
law, and those disapproved may be defeated not only by 
means of a compulsory pnrtitiou, but by the revision of one 
actually or fictitiously made. 

III. — Distribution op the Common Property. 

§ 5a. In a (suit for) pai’tition the whole property of each 
member is presumed to belong to the common stock. (/) 
Every Hindil family is presumably joint in food, worship, 
and estate, (g) The common property may be distributable 
or undistribu table. In both classes it may be: — 

(a) Earn Nnrayan Lnll v. Bhowani Prasad, I. L R, 3 All. 443. 
As to the case in which a father defendant may be held not to 
represent his infant sons, see Gurusdmi v Chinna Mannar, I. L. R. 
5 Mad. 37, 42. 

(i) L. R 41 A. 247. 

(c) 3 B. L R. 31 F. B. 

id) 12 B. L. R. 90. 

(e) Suraj Bunsee Koer v. Sheo Prasad, L. R 6 I. A. 88, 109 ; Vasudeo 
Bhaty, Venkatesh Sanbhav, 10 Bora. H. 0. R 139; Balajiy, Ganesh, I. 
L. R. 5 Bom. 499. Several of the decisions quoted in this paragraph 
have more or less distinctly been referred to different priniciples, but 
the purpose of the reference has generally been the prevention of fraud 
by moulding the Law of Partition to the exigencies of modern life. 

if) Luximom Rato Sadasew v. Mulldrow Baji, 2 Knapp P. C. Ca. 60 ; 
Bapu Purshotam v. Shivlal Bamachaiid'o'a, Bom. H. 0. P. J. 1879, p. 
671. As to debts due by or to the family, see below, § 7 b. 1. 

ig) Neelkishto Deb Burmono v. Beer Chunder Thdkoor, 12 M. I. A. 540 ; 
Narayan Deshpande v. Andji Deshpande, I. L. R. 6 Bom. 130. 
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1. A gra^t to united parceners without distinction 

of shares, (a) 

2. Ancestral, which may again be ; — 

a. Inherited, 6. Or recovered. 

3. Self-acquired, 

2. a. — Ancestral inherited froperty, — Ancestral property, 
as amongst descendants^ comprises property, transmitted 
in the direct male line from a common ancestor, and accre- 
tions to such property, made with the aid of the inherited 
ancestral estate, (b) In the absence of proof to the contrary 
it is assumed that a purchase by a member of a joint family 
is made on the joint account, (c) In Hapnoliun Gossain v. 
Gourmohun Gossain, [d) the Privy Council say of the term 
ancestral in an agreement amongst brothers : — Ancestral is 
here employed in the sense of paternal, i, e, as mean- 

(a) Rddhdbdi v NdndrdVy 1. L R 3 Bom. 151. 

{b) Bissessur hall Sahoo v. Maharajah Luchmessur Singhf L. R. 6 I, 
A. 233. In a family descended as follows : — 

A 

I 

B B> 

J 

c c* c* 

1 9 

having purchased property out of the profits of the family estate, it 

1 

was held that C was entit/led as against to a moiety, KeeJioo Tewaree 

V. Ishree Teivaree et al, N. W. P. R. for 1861, p. 565. Immoveable 
property purchased with the capital or profits of ancestral moveable 
property ranks as immoveable ancestral property, not as moveable. 
It cannot be disposed of by a father without the assent of his sons, 
and the latter may insist on partition, Shib Dayee v. Doorga Fershad, 
4 N. W. P. 71. 

(c) Gopeekrist Gosani v. Gungapersaud, 6 M. I. A. 53 ; Bissessur Lull 
Sahoo V. Maharajah Luchmessur Singh, L. R. 6 I. A. at p. 236. So 
Nathu V. Mahadu, Bom. H. C. P. J. 1879, p. 569. See below, 

‘ Self- ACQUIRED Pkofeety.’ 

{d) 8 M. I. A. at p. 96. 
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ing the property of the father in whatsoever manner or by 
whatsoever title the father had acquired it/^ To him it might 
be self-acquired, but to the sons it was ancestral estate. Thus, 
in the case of a father, head of a family, property inherited 
from his father or grandfather, is ancestral property, however 
acquired by its previous possessors. Ancestral property, 
mortgaged by the father and sold in execution, is subject to 
the claim to partition of the sods, (a) In Qungoo Mull v. 
Bunseedhur, (b) three sons having inherited on the death 
of the father, and one of them having afterwards died,^ the 
sons of a surviving brother were held to have an interest in 
the addition thus caused to their father’s share, enabling 
one of them to sue a purchaser in execution for the allotment 
to him of his proper portion. The Court say : — The father 
has no more absolute and exclusive right in ancestral pro- 
perty, which devolves on him by his brother's death than 
he has in the like property, which he inherits from his 
father. The case seems to have been imperfectly brought 
before the Court. The family being joint, it does not appear 
how one of the three brothers could, on the death of another, 
succeed to the whole instead of a moiety of his share, or 
how one of his three sons could sue alone, or sue his father^s 
judgment-creditor or cxecution-purchaser alone for his one- 
third share in his father^s estate, without claiming a general 
partition of the family property. 

On the other hand, property inherited by a father from 
females, brothers, or collaterals, or directly from a great- 
great-grandfather, appears to be subject to the same 
rules as if self-acquired, (c) Ancestral property, in fact. 


(а) Lochm Singh et al v. Nemdharoe Singh et al, 20 C. W. R. 170. 

(б) 1 N. W. P. R. 79. 

(c) Baboo Nund Coomar Lall et al v. Moulvie Razee-ood-deen Booeein, 
10 Beng. L. E. 183 S. C., 18 C. W. R. 477 ; Qooroochum Doss et al v. 
Gooluhmoney Dossee, I Fait. 165 ; E. Nallatambi Chetti v. R Makunda 
Cheiti, 3 M. H. 0. R. 455, 457. In Muttayan Chetti v. Sivagiri Zamin- 
dar, I. L. R. 8 Mad. at p. 375, it is said that property inherited from 
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may be said to be co-extensive with the objects of the 
apratibandhaddyay or ^unobstructed inheritance:^ the con- 
trast drawn in the Sanskrit authorities is between pitrdrjit 


a mother, (which according to the now prevailing doctrine would 
generally be looked on as inherited from her father, or some other 
male relative,) is not to be ranked in the same class with self- acquired. 
This, which may perhaps be regarded as extra- j udicial, is opposed 
to the judgment of Sir A. Bittlestone and the other authorities 
referred to in this note. The chief ground for the doctrine seems to 
be a passage in the Mit. Chap. I. Sec. IV. para. 2, in which Vijndnes- 
vara extends the condition of a separate acquisition’s having been 
made without detriment to the paternal estate by analogy to the 
maternal estate, which in some cases brothers inherit equally (Mit. 
Chap. n. Sec. XI. para. 20). There is no inborn right of a son to a 
maternally as to a paternally descended estate. In the case of patri- 
mony the right is one of co-ownership, and it is this right only that 
qualifies the father’s ownership and power of disposition. It is on this 
that Vijnanesvara grounds the son’s right to an interdiction : in its 
absence the father might dispose of the ancestral as well as of the 
other property, and a mother’s estate is not ancestral within the 
meaning of the Sanskrit term, though for some purposes the ana- 
logy of the patrimony has been extended to it. These particular 
extensions imply a general difference in kind, and a usual incident 
of ownership is not to be extinguished without a clear rule to that 
end. The Mayfikha in dealing with the Sanskrit text of Yajnavalkya, 
on which Vijfianesvara’s discussion is founded {see Vyav. May. Chap. 
IV. 'Sec. VII. para. 2ff; Yaju. II. 118) does not, any more than the 
text itself, mention a maternal heritage. In Sec. II. of the same 
Chapter, though it quotes a passage limiting “ daya” to the ** wealth 
of a father,” it says that father stands for “ relations in general,” but 
again in Sec. X , para. 26, it does not place the son’s inheritance to the 
mother’s property on an immediate participation by birth as in the case 
of the patrimony. On the theory of the woman’s estate being merely 
interpolated, the maternal grandson’s right may be called “ ddya,” but 
not patrimonial. On the whole JagannS^tha’s reasoning seems to be 
the best. Complete ownership in him who takes an estaue is the 
general principle of the Hindfi law, modified only by the texts which 
dedicate ancestral and in part self-acquired lands bo the nurture of the 
agnatic line of manes and descendants. Had Vijnanesvara recog- 
nized in the sons a joint ownership along with their mother in her 
separate estate it is unlikely that he should not have said so in the 
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acquired by fathers/^ and ft acquired by one’s self/^(a) 
The view, here stated^ agrees with that arrived at by Jagan- 
natha, (6) after a discussion of the contrary doctrines 
held by other lawyers, (c) This discussion itself shows, 
however, that there is much to be said on both sides, 
and the question must be regarded as one still in contro- 
versy. Those, who hold that all property descending to the 
father from relations ranks as ancestral property, interpret 
the text of Yajnavalkya, {d) which relates to the grand- 
father's property, as an example of the principle that all 
property, taken by right of affinity, (e) is to be regarded as 
ancestral. Those, on the other hand, who maintain that 
property regularly transmitted from ancestors in the male 
line, and that alone, is ancestral property, understand the 
text to imply affinity only of that closest kind which its 
terms necessarily import, namely that existing between an 

discussion by which he establishes their joint ownership with the 
father over ancestral property. The text of Yajnavalkya, which 
declares the equal ownership of father and son, does not include a 
mother. {See Mit. Chap. I. See. V. para. 13 IT). The inheritance to 
her is rather by succession than by survivorship, {nee Vyav. May. 
Chap. lY. Sec. II. panis. 1, 2) and the estate which the son has not 
himself gained through joint owiiersliip need not in his hands be 
subject to a joint ownership and the other incidents of an ancestral 
heritage. Amongst some of the tribes in the Punjab, property 
inherited through the mother is excluded from the aggregate 
for partition. Amongst otlno-s all property of every kind is includ- 
ed. Panj. Oust. Law, Vol. II. 170. 

(a) Bk. I. Introd. p ()5, 77, ss. A similar distinction is made by 
the Customary Law : see Steele, L. C. ]) 53. 

(d) Coleb. Dig. Bk. Y. Chap. IT. T. 103. “ What is received from 
the maternal grandfather must not be considered as having descend- 
ed from ancestors, but as acquired by the man himself.” Coleb. Dig. 
Bk. II. Ch. lY. T. 28, Comm. 

(c) This view was approved and adopted in the case of B. Nund 
Comar Lull et al v. Moulvee Razee- ood-deen Hoosein et al, 18 C. W. R. 
477. 

(d) Mit. Chap. I. Sec. 5# para. 3. 

(e) See also Colebrooke, Dig. loc. eft. 
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ancestor and his first three descendants, (a) On consider- 
ing the former of these conflicting views, it presents this 
difficulty, that it assigns, in many cases, to a son equal 
power with his father over property which, but for his 
father^s taking it could never come to him, while, in the 
example given in the text, the intervention of the father 
is immaterial. The property held by a grandfather must 
come to his grandson, and that of a great-grandfather to 
his great-grandson, in the male line, whether the inter- 
vening descendants survive or not, whereas the property 
of a great-grandfather descends to his great-grandson, 
through his daughter, only if first inherited by his daughter's 
son, (&) It may further be objected that the equal right of 
the grandson with his father in the property of the grand' 
father is a supersession of the more ancient rule, supported 
by numerous texts, of the father^s independence and 
supremacy over his family and estate, (c) It would appear 

(a) See also Colebrooke, Dig. loc. cif. sub jin In Kangra, ** by 
ancestral lands is generally understood land once held by the com- 
mon ancestor, not all laud whatsoever inherited by the donor” (to a 
daughter and her children), Panj. Gust. Law, Vol. II. p. 185. 

(5) As the passage of Ydjnavalkya, Mit. Chap. II. Sec I. para. 2, 
specifying the daughter is extended, ih Sec. II. para. 6, by the aid 
of Vishnu XV. 47, to a daughter’s son, but no further 

(c) See NArada, Pt. I. Chap. III. paras. 36. 40 ; Pt. II. Chap. IV. 
para 4 ; Pt. II. Chap. V. para. 39 ; Manu IX. 104 ; Vyav. May. 
Chap. IV. Sec. I, pi 4, 5 ; Stokes, fl L. B. 43 ; Mit. Chap. I. Sec. 
1, para. 24; Stokes, H. L. B. 375 The father appears in the earliest 
form of the law to have had unqualified administrative power and 
to have had complete dominion over the family above, pp. 69, 281, 
646). The rights of the manes at the same time made an alienation 
of the ancestral estate unlawful, and the interest felt in a son as a 
continuator of the family sacra to be celebrated with indispensable 
offerings out of the patrimony (see Vishnu, Transl. 189) raised him 
first in religion and then in law to a joint-ownership with his father. 
It became recognized far earlier than at Borne that the **patna 
potestas in benignitate non in atrocitate consistitj* as the highly affec- 
tionate character of the Hindfis readily admitted sons to a position 
of secure equality in title, though not till afterwards in admiuistra- 
90 a 
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dangerous to extend the supersession in the absence of 
explicit texts, on the strength of an interpretation. 

An objection, commonly urged against tho second view, 
is that, by classing property inherited by the father from 
relations with self-acquired property, an undue extension 
is given to the latter term, since acquisition (arjana) implies 
an individual effort. Jagannatlia, L c,, felicitously meets 
this objection by showiug that such an extension must bo 
allowed in other cases, such as those of a priest inheriting 
from his Yajamana, /. c. the person for whom he sacri- 

A 

fices, and of an Acluirya or nOigious teacher inheriting from 
his pupil, (n) It is impossible to class such inheritances 
as ancestral propei-ly, since the text, by instancing a grand- 
father, whose relationship is oiio of blood, cannot im[)ly the 
spiritual relationship existing between a teacher and his 
pupil, or between a priest and his yajamana. Though inher- 
ited therefore, such estates still rank in contradistinction to 
tho pitrarjit,^' as svurjit^" or self-acquired, which thus 
becomes equivalent to in any way acquired except by 
succession through descent and participation of rights.’^ 

In a recent case (h) the Privy Council have said that a 
zamindari inherited through a mother was not self-acquired 
property, ])ut they expressed no ojiinion whether it was 
subject to th(' same restrictions on alienation or hypotheca- 
tion as if it had descended to tho znuiiidar from his father 
or grandfather. It may be concluded therefore that the 

tion. Then followed the ri"hfc of interdiction to guard against 
irapious waste, and lastly the right to partition as a logical 
consequence of co-owncrsliip. The archaic law has in part been 
revived by recent cases. As to sale of ancestral property by a father 
or by the Court, see above, pp. 631, 68/ ss ; Narayanacharya v. Narso 
Krishna et al, I. L. R. 1 Bom. 26:5 ; Kastur Bliavani v. Appa and 
^itaram, S. A. No. 124 of 1876, Bom. H. C. P. J. F. for 1876, p. 162. 

{a) As to a Vyitti regarded as a heritable estate, see 2 Str. II. L. 12. 

(5) MuUayan Chettiar v. Sangili Vira Pandiat L. R. 9 I. A. 128, 
reversing I L. R. 3 Mad, 370. 
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more extensive construction of pitrarjit^^ or ancestraP^ 
is that which in the future is to prevail, though probably 
without the consequence of giving to the son equal power 
with the father over such ancestral property which is not in 
the stricter sense patrimonial' by agnatic descent, {a) 
In the Madras decision it is said that property may at the 
same time be not ancestral in the sense in which property 
inherited by the father from the paternal grandfather is 
liable to partition under the Mitakshara Law at the in- 
stance of the son/^ and yet not self-acquired property on 
that ground for purposes other than those of partition.^^ 
This notion of the property being of one class for one 
purpose and of another for another is a subtilty which the 
authorities do not apparently warrant, and which would 
lead to contradictory consequences. The rules for partition 
of inherited property point to male lineal inheritance, 
leaving property owned in any other right to be distributed 
as self -acquired, or according to the special rules applicable 
on account of the character of the property as sacred or 
secular, or as affected or not with the support of public 
duties, {h) 

The nature of ancestral property, as between a father and 
his sons, is not affected by the circumstance of a partition 
having taken place between tho father and his coparceners. 
The general principle is laid down by Yajiiavalkya(c) ; — ^^The 
ownership of father and son is the same in the land which 
was acquired by tho grandfather, or in a corrody or in chat- 
tels, which belonged to him.^^ Vijh&nesvara, in his remarks 
introducing the text quoted, explicitly states, that it is given 
to meet the case of a doubt that might otherwise be felt, in 
the case of a separation having taken place between a father 
and a grandfather. The doctrine has been correctly appre- 

(a) See Mifc. Chap. I. Sec. I. para. 27 ; Sec. II. para. 6 ; Chap. VI. 
Sec. 7, paras. 9, 10, and the judgments referred to in p. 710, note (c).. 

(b) Above, p. 179. 

(c) Mit. Chap. I. Sec. 5, para. 3 ; Stokes, H. L. B. 891. 
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bended by the Calcutta High Court, in Muddun Oopal 
Thahoor et al v. Ram Baksh Panday et al, (a) where the 
authorities are discussed at length. It has been said indeed 
that ‘‘ the divided share of a Hindft in property, which had 
previously belonged to the united family, is separate estate, 
and, like any other estate held in severalty (such, for instance, 
as self-acquired property), is assets, while yet in the hands 
of the heir, for payment of the debts of the deceased pro- 
prietor.^^ {h) In QirdharilaVs case, (c) and some others, (cJ) 
this last rule has been practically absorbed in a wider 
one, but at the date of the earlier decision separateness of 
estate was tliouglit essential to the liability. In the case of 
Kattama Natchiar v. The Raja of Sivagangd too, (e) the 
Privy Council laid down the rule, When property belong- 
ing in common to a united Hindi! family has been divided, 
the divided shares go in the general course of descent of 
separate property. But from this it most not be under- 
stood that the nature of the property, as ancestral estate, is 
changed. Such a view, originally held in the case of 


(а) 6C. W. R 73 C. R. 

(б) Uddrdm Sltdrdm v. Banu Panduji et al, 11 Bom. H. C R. at p. 83. 

(c) 22 W. R. 50 C. R. S. C, L. R. 1 I. A. 321. 

(d) Haza Hira v. Bhalji Modan, S. A. No. 444 of 1874, Bom. H. C. 

P. J. F. for 1875, p. 97. 

(e) 9 M. I. A. 609. The judgment of their Lordships was sub- 
jected to some hypcrcriticism by the late Prof. Goldstiicker (On the 
Deficiencies, &c., p. 14 ss) who seems to have overlooked (p. 16) that 
the religious benefits for which ancestral property is inherited {see 
D§>yabhilga, Chap. XI. Sec. 1, para. 32 ; Stokes, H. L. B. 3l2 ; Sec. 6, 
paras. 30, 31 ; Stokes, H. L. B. 351) are not a cause for the disposal of 
property not acquired by descent from a former owner, assumed to be 
still, in the spirit world, interested in the purposes to which it is 
applied. That undivided members may make separate acquisitions, see 
Coleb. Dig. Bk. V. T. 38 Comm., and above Bk. I. Chap. II. Sec. 6a, 

Q. 9, p. 399. Several cases occur in 2 Str. H. L. at page 439, the 
Smriti Chandrik& being quoted as assuming such acquisitions to be 
possible. So at p. 441 the M&dhavya. 
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Lahshmihdi v. Oanpat Morohd ei al, (a) was dissented from 
on appeal. (6) The share taken on a partition is indeed sepa- 
rate estate as regards the other branches of the family (c) ; 
but in the branch to which it belongs, it is ancestral 
estate, subject in the hands of sons to the father^s debts, 
with the exception of those immorally incurred, on account 
of the special obligation arising from filial duty, (d) but not 
on account of its ranking as self-acquired property of the 
father. Jagannatha says that ancestral property, remaining 
in the hands of a father on a partition with his sons, retains 
that character for the purposes of a partition with subse- 
quently born sons; (e) while free from obligations to those 


(a) 4 Bora. H. C. R. 150 O. C. J. 

(5) See 5 Bom. H. C. R. 135 O. C. J. 

(c) See the case of Qavuri Devama Garu v. Raman Dora Garu, 6 M. 
H 0. R. at p. 93, quoted under Bk. I. Chap. II. Sec. 11, Q. 6; above 
p. 456 ; Periasami v. Pcriasami, L. R 5 1. A. Gl. In that case a family 
estate made over by the eldest to the younger brothers was said by 
the Privy Council to have passed “ with of course all its incidents of 
impartibility and peculiar course of descent/^ (»5. at p. 75). A property 
renounced by an elder brother in favour of the younger ones becomes 
their estate as in a partition, though there be no general partition. 
See Gaiiri Devama' s case. The incidents” in these cases would 
depend on the family law or the political conditions of the estate ; 
see above, pp. 158, 172, 179, 237. 

(d) Above, pp. 156, 642. 

(e) Coleb. Dig. Bk. V. T. 392. Similarly under the English law. 

If parceners make a partition of their land, they are still in of their 

respective shares by inheritance, though these shares are no longer 
held in coparcenary, but in severalty.” 1 Steph. Comm. 443. So 
Doe Dem Crosthwaite r. Dixon, 5 A. & E. 835. And thus in Baijun 
Doobey v. Brij Boolcun halt Awaeti, L. R. 2 I. A. 278, the Privy 
Council call a share obtained or ascertained and seyered in a partition 
** separate estate,” but at the same time, ancestral estate derived 
from the father.” Tenants of the united family retain their rights 
as against the individual member to whom the land held by them 
has been assigned in a partition of the estate, Ndrdyan Bhivrdv v. 
Kashi, I. L. R. 6 Bom. 67. See below, Bk. II. Chap. I. Seo. 1, Q. 5, 
Remark. 
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-who have separated. Nor can special restrictions be im- 
posed on the dealing of a co-sharer with his divided 
share by an agreement made amongst the sharers at the 
time of partition inconsistent with the nature of the estate 
taken by the co-sharer, (a) 

§ 5a. 2. b. — Ancestral idroperty^ Recovered . — As regards 
property recovered^ the cases must be distinguished of 

(1) Recovery by a father, head of the family, and of 

(2) Recovery by another coparcener, 

{a) With or without the aid of the patrimony. 

(b) Of moveables or of immoveables. 

(1) Ancestral property recovered by a father, head of a 
family, ranks as self-acquired, {b) This rule, however, is in 
the Mayfikha qualified by a text (c) cited from Brihaspati, 
which imposes the condition that such a recovery must have 
been made without the aid of the ancestral property. 

(2) Ancestral property recovered by another coparcener 
with the aid of the patrimony becomes an accretion to the 
common estate. Immoveables, recovered by such a copar- 
cener without the aid of the patrimony, but with the 
acquiescence of the other co-sharers, rank likewise as an 
accretion to the common property, subject to a deduction 
of one-fourth for the acquirer, (d) This rule has been 
recognised by the Bombay High Court in Malhari v. 


(a) Venkatramana v. Brammana, 4 M. H. C. R. 345. 

(5) Mit. Chap. I. Sec. 5, para 11 ; Stokes, H. L. B. 393. 

(c) May. Chap. lY. Sec. 4, para. 5 ; Stokes, H. L. B. 48. So Vlram. 
Tr. p. 74. Compare also Ddyabhaga, Chap. YI. Sec. 2, paras. 31 — 36 ; 
Stokes, H. L. B. 285, 286 ; JagannS-tha’s Commentary, Colebrooke, 
Dig. Bk. Y. T. 25 ; and Smriti Chandrika, Chap. YIIl. para. 28. 

(d) Mit. Chap. I. Sec. 4, para. 3 ; Stokes, H. L. B. 385 ; May. Chap. 
lY. Sec. 7, para. 3 ; Stokes, H. L. B. 74. See Smriti OhandrikA, Chap. 
YII. paras. 32-33 ; Naraganti Achammagdru v. Venkatachalapati, 
L L. B. 4 Mad. 259, 260. 
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Shekoju (a) It seems probable from the wording of the 
texts upon which this doctrine rests, that they contemplate 
the cases only of property forfeited or withdrawn from the 
family estate otherwise than by voluntary and valid aliena- 
tion. This view seems to be strongly supported by the 
words ^^hrita^^ (i. e. that which has been taken or seized), (6) 
and nashta^^ (i. e. that which has been lost), and ^^udd- 
haret” (L e. if he rescue or win back), (c) Though there is 
no explicit rule which enables a member of a united family 
purchasing a portion of the patrimony, formerly sold, out of 
his separate means, to enjoy it, as in the case of another 
acquisition, free from claims to partition by his coparceners, 
yet neither is any express limit set to such enjoyment, and 
it would probably now be hold that such property stands 
on the same footing as any other purchased property of his 
separate estate. A contention to the contrary was aban- 
doned in the case of Oooroo Per shad Hoy ct al v. Debee 
Pershad Tewaree, {<!) and a case at 2 Str. H. L. 377, with 
the comments of Messrs. Colebrooko and Ellis, shows 
that recovered property’^ is ot the nature of that which 
should have been, but could not bo, divided, owing to its 
detention by strangers. The views here expressed are 
substantially repeated in the case of Visalatchi Ammal 
V. Aniiasaniy Sasfry. (o) The introduction of the condi- 
tion of acquiescence on the part of co-sharers is due 

(а) S. A No. 531 of 186 1, decided 20tli September 186^. 

(б) Eoer and Montriou transluto purloined.” Yajil. II 119. 

(r) In answer to Q 585 MSS. the Sastri said that when a Yatan 
had been granted to one brother, resumed in part on his death, but 
recovered by the other brother, it did not become the property of the 
undivided family to which he belonged. — Dharwar, 24ith February 
1848. This agrees with the view taken by the P. C. iu the Shiva^ 
gunga case. Comp the cases above, p. 158, notes [g) and iji). 

{d) 6 a Yf. E. 58 C. R. 

(e) 5 M. H. 0. R. 150, see also MvMu Vaduganadha Tevar v. Dora 
Smgha Tevar, I. L. R. 3 Mad. at p. 300, and Naraganii Achammaga^ 
ru V. Venatachalapaii, I L. R. 4 Mad. at p. 259. 
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probably to the necessity of guarding them against any un- 
derhand proceeding by one of their number, (a) Reco- 
vered property, it has been held, does not include what is 
regained from one claiming as a member of the family ; 
but only property held adversely by strangers ; and one, who, 
in a suit brought by him against a stranger, purposely 
ignores his co-heir, is not entitled to any extra share, {b) 
Ancestral moveables, recovered by a coparcener, without 
the use of the patrimony, but with the consent of the co- 
sharers, become his separate property. 

The author of the MitAkshara has quoted Manu IX. 209 
in support of his view of the fiithor’s independent power 
over ancestral property recovered by him. His explanation 
of the passage, though differing in terms, agrees in sub- 
stance with that of Manuks Commentator Kullukabhatta. 
The translation of Sir W. Jones does not correctly render 
the sense of Manuks words, inasmuch as he has translated 
the word putraih, with his sons,^^ by ‘Svith his brethren.^' 
While the family is undivided, however, the acquisitions of its 
several members are usually made by the aid of the common 
property and unite with it. Hence a presumption arises of 
all the possessions of the several members being joint estate 
subject to distribution like ancestral property. In Dhurm 
Das Pand^i/ v. Mussf, Shania Sooitdri Dihiahy (c) the Judi- 
cial Committee say: — '"It is allowed tliat this was a family 
who lived in coramensality, eating together and possessing 
joint property. It is allowed that they had some joint pro- 
perty, and there can be no doubt that, under these circum- 
stances, the presumption of law is that all the property they 
were in possession of was joint property, until it was shown 
by evidence that one member of the family was possessed of 
separate property That this applies when the transac- 

(а) 1 Str. H. L. 217. 

(б) Bissessur Chuckerbutty et al v. Seetul Chunder Chuckerbutty, 9 0. 
W. R. 69 C. R. 

(c) 3 M. I. A. at p. 240. 
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tions of a father are in question is shown by Suraj Bunsee 
Kooer^s case (a) and many others. The case is consequently 
almost unknown in practice of a father’s uncontrolled power 
being asserted on the ground of recovery referrible solely to 
his own exertions or fortune. 

§ 5a. 3 . — Self •acquired property, — Acquired, as distin- 
guished from mherited or recovered, property, has a two-fold 
character as being the acquisition 

a. Of a father, head of a family, and 
h. Of any other coparcener. 

§ 5a. 3. a. Self-acquired property, as between a father 

and his sons, includes all separate acquisitions by the father, 
such as a grant of a village as an inam, (i) as well as 


(a) Above, p. 609. 

{h) Bahirjl Tamaji v. OdatsingtlX, A No. 47 of 1871, Bom. H. C. P. 
J. P. for 1872, No. 3S, 

The following cases connected with grants of land may be useful as 
showing when the grantee has, and when he has not, a full power 
of disposal. 

A grant to a man, his children and grandchildren, confers an abso- 
lute estate, Tagore case, 4 B. L. R. 182 0. C., and if to a gift aro 
added ** words restricting the power of transfer which the law annexes 
to that estate, the restriction would be rejected [as a] qualification 
which the law does not recognize.” Tagore case, 9 B. L. B. 395, 
quoted by the Judicial Committee in Bhooban MoliiniDebya Y.llurish 
Chunder Chowdrey, L. R. 5 I. A, at p 147. (Comp. Laboulaye, Prop. 
Fonce. en. Oc. 368.) As to the extent of the property conferred by 
a grant in Bombay, see Waman J. Joshi v. The Collector of Thana, 6 
Bom. R. 191 A, C. J., and Nagardaa v. The Consci'vator of Forests, 
I. L. R. 4 Bom. 264 ; Bayaji v. The Consei-vator of Forests^ P. J. 

1880, p. 342. In Jamna Sani v. Lakslmianrao, Bom. H. C. P. J. 

1881, p. 6, it was said that ordinarily the holder of a jaghir or 
saranj&m can make a valid grant only for his own life ; and the 
Government having defined an estate previously granted as a sarau- 
jSim, and untransferable from the family meant to be benefited, a 
subsequent alienation to a stranger was pronounced invalid as 
against the grantor’s heirs. In Nagardas^ case {supra) it was held 
that an Izafatdar’s title does not necessarily involve any proprie- 

91 u 




722 


PARTITION — INTRODUCTION. 


[bk. II, § 5 a3. 


ancestral property recovered and property taken by inherit- 
ance, but not in the direct male line of descent, (a) The 
acquisition or recovery must have been made without the 
aid of the family estate ; otherwise the property will rank 
as ancestral, (h) In the Mitakshara this qualification is not 
distinctly drawn out. The general rule only is laid down, 
that sons become by birth participators in both the pro- 
perty inherited by their father and the property by him 

fcary right, and that even though a Khot may be a proprietor yet 
this is not implied in his “ Khoti ” office or grant, so as to make him 
owner of timber growing on the village lands subject to his 
authority. 

When a grant has once been made by the Government, or a sanad 
has been granted settling the land tax under Bombay Act VII. of 
1863, the executive cannot reform or annul it, Dholsang Bhavsang v. 
The Collector of Kaira, I. L R. 4 Bom 367. If the settlement has 
been made with a person not the rightful owner, the owner is bound 
by it, but he may recover the property subject to the settlement 
from the possessor holding the sanad as from a trustee. On the 
other hand the grantee, (an inamdar,) is stinctly bound by the 
terms of his grant from the sovereign power, sec above p 173, 441. 
Unless expressly empowered by his grant he has not a right to 
enclose land used immemorially as pasture ground by the inhabit- 
ants of a village, Vishwandth v. Mdhdddji, I. L E. 3 Bom. 147. 

In Collector of Surat v. Ghclabhoy NdrandaSy 9 Harr. 603, the 
State taking by escheat an estate granted free of service was held 
bound by a mortgage effected by the last deceased inamdar. Comp. 
Baja Salig Ram v. Secretary of St ate, L R. Supp. I. A. 119, 129. As 
to a grant By a Zamindar, see Baja Nurdngh Dob v. B.oy Koylasnath, 
9 M. I. A. 56. See Steele, L C. pp. 207, 237, 269. 

(a) See above, p. 710 ss 

(5) In the common case of a purchase by the father out of funds 
separately acijuired by himself of property in the name of his son, 
the presumption is not as under the English law of an intended 
advancement of the son, but of a purchase, benami (t.e without his 
name or in another name) for the father himself, see Naginbhai 
Dayabhai v. Abdula bin Nasar, I. L. R. 6 Bom. 717. The auspicious 
fortune of the son is thus sought to be attached to the acquisition 
and a unity of interest is generally recognized in feeling even when 
not acknowledged as a legal obligation. ‘^By the Mit&k6harA 
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acquired^ (a) and that the right of sons and grandsons in the 
grandfather’s estate is equal, without any express provision 
for accumulations or increments of the estate. The section 
(4 of Chapter I.) which treats of property not subject to 
partition, since it lays down no explicit rules regarding 
acquisitions made by a father, might be taken as relating 
only to independent or equal coparceners, such as brothers 
or collaterals. But in the Mayflkha, Chap. IV. Sec. 4, 
para. 5, (b) the text of Manu, which excludes property 
recovered by a father from ancestral property, is modified 
by a text of Brihaspati, which declares that such recovery 
must take place through the fatlier^s own ability [and 
without the use of the patrimony]. The effect would 
seem to extend to the case of separate acquisitions made 
by the father with the aid of the ancestral estate. In Sttda- 
nund Mohapatinr v. BonomaVoert al, (r) quoted in Sudanund 
Mohapattar v. Soorjamonee Pehee, [d) it was said that ances- 
tral property did not include that purchased out of the 
income ; but this has been overruled, (c) 

law... . the son has a vested right of iiihcrifcance in the ancestral 

immoveable property... the ancestral property is only that which 

is actually inherited, and not that which has been acquired or 
recovered, even though it may have been acquired from the income 
of the ancestral property, for the income is the property of the 
tenant for life to do as he likes with it,” — the judgment, over- 
ruled at 8 0. W. R. 456 {Sudatiwid Mohapattur v. Soorjomonee Debee), 
was subsequently held to be res judicata between the parties and 
decisive of Chakardhur’s right to dispose of acquisitions out of 
profits, Soorjomanee Daijee v Saddanund Mobapaiter, P. C. 20 C. 
W. R. 377 S. C., L. R. S. I. A. 2)2, though the correct doctrine is 
upheld in Umrithnatk Chowdry v. Goureenaih Chowdrif et al, 13 M. I. 
A. 542. 

(a) Mit. Chap. I. Sec. 1, pi. 27; Stokes, II. L. B. 375; Sec 5, p. 
10 ; ibid. 393. 

(5) Stokes, fl. L. B 48. 

(c) 1 Marshall, 317. 

(d) 8 C. W. R. 466 C R. 

(e) 0. W. R 1. c., and Sudanund Mohapaftur v. Bonomallee Doss, 
6 ibid, 256 C. R. 
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§ 6a. 8. 6. Self-acquired property, as between coparce- 

ners generally, includes gifts of friends, or at marriage, gains 
of science, valour^and chance, obtained by one or some of the 
coparceners apart from the others (a) without the use of the 
family property. (6) If in the acquisition of property direct- 
ly gained by science, valour, &c., the result is in aconsidera- 

(a) See Radhabai v. Nanamo, I. L, h. 3 Bom. 151 An inam re- 
sumed by the Government and afterwards bestowed on a single 
member of the family was held to be self- acquired by him, Krisfniah 
V. R. FamkaJoo, M. S. D A. Dec. for 1810, p 107. This agrees with 
the Sliivaganga case, 9 M. I A. 609. In Bombay the resumption 
of an inam in the sense of reimposing the land-tax on the death 
of the inamdar was hold not to create a new estate. The encum- 
brances created by the inamdar were held still to subsist as against 
his representatives, Vishnu Trimbak v. TdUdy 1 Bom. H C. R. 22. 
Comp. p. 158, mpm. 

(b) Mit. Chap. I. Sec, 4, paras. 1-15, Stokes, H. L B 384-7 ; May. 
Chap. IV. Sec. 7, paras 1-14, Ibid. 73-77 ; NahaJe Chnnd v. Ram 
Narayan, I. L. R 2 All. 181. Property acquired by use of inherited 
funds is joint fMusfit. MooiilahetalY. Mansi. Teeknoo, 7 C. W. R. 440, 
and from union a presuinptioii arises of all property being joint,. 
Taruck Chunder Poddar et al v JodenJmr Chunder Koihdoo^ 11 B L. R. 
193 ; Gopeekrist Gosain v. Gungapersaud GosaiUf 0 M. I. A. 63 ; Neelkisto^ 
J)eb V. Beer chunder Thakoor, 12 M. I. A. 510. When two brothers 
lived together without paternal estate and acquired land chiefly 
through capital supplied by the elder and improved it by their joint 
exertions, the younger suing for a moiety was awarded one- third,. 
KoslidL Chukurwutty v. Radhauath Chuktirimfiy, 1 Calc. S. D. A. Rep.. 
335. But conveyances in a single name and prolonged separate 
enjoyment raise a presumption of separate acquisition, Gurd^ 
chdrya v. BJiimdchdrya, S. A. No. 223 of 1876,. Bom. H. C. P. J. P. for 
1876, p. 241. 

In the Dora Ghazi Khan District it is noted that gifts from a father 
in-law or maternal grandfather arc excluded from partition, Pauj,. 
Gust. Law, Vol. II. p. 261. 

With the gain by valour may be compared the Roman law on that 
subject. Gains says — “Ea quoque quae ex hostibus capiuntur na- 
turali ratione nostra hunt,” Lib II. Sec. 69. He links this with the 
doctrine of title by first occupation. The right to the peculium 
castrense was specially constituted as against the patria potestasi^ 
see Jiiv. Sat. XVI. 51. 



BK. II, $ 5 A 3 .] 


SELF-ACQUIRED PROPERTY 


725 


ble proportion evidently due to the use of the family estate, 
an equitable distribution of such acquisition between the 
family and the separate estates, should, it appears, be made, (a) 
Such seems to be the effect, when interpreted according to 
the reason of the law, of the text of Va&htha, cited Mit., 
1. c., para. 29, on which see Mr. Ellis's remarks quoted at 
2 Str. H. L. 383. (6) The diflSculty as to the relation 
of Mit., Chap. I. Sec. 4, para. 29 to para. 31, (c) may 
bo solved with Mr. Colebrooke and Sir T. Strange by 
regarding the former paragraph as referred to a whollij 
separate acquisition, obtained by the aid of the family pro- 
perty, whereas the latter refers to augmentations, blending 

(a) The distribution of property acquired by different parceners 
is to be in fair proportion to their contributions of labour and 
capital, Krippa Smdliti Pafjoshe v. KanUaya Acharya, 5 M, S. D. 
A. R 335. 

(&) Gains of science, through learning acquired while the gainer 
was supported by a stranger, are separate and self-acquired property. 
So is a reward for any extraordinary achievement. But all other 
acquisitions of an undivided coparcener are family property. Q. 
594, Poona, 17th August 1849, and Q. 685 MSS ; see also 2 Str. H. 
L 374. But Jaganiiatha says, Coleb. Dig. Bk. V. T. 346 Comm.: — 
“ The meaning is that wealth gained by superior attainment in any 
art or science belongs exclusively to him who acquired it.” Sir 
William Jones, at 2 Str. H. L. 250, translates Manu apparently as 
recognizing separate property held by an undivided coparcener, and 
to be inherited by his widow, as distinguished from the doctrine of 
the Dayabhaga, which makes her heir even in an undivided brother- 
hood, though with a right limited to mere enjoyment. At 2 Str. H. 
L. 346 is a case of a member living apart and acquiring separate 
property, but without any division ; whom the l^stri pronounced 
answerable for his brother’s debt only if he had received assets. A 
Srotriyam grant for learned service was pronounced descendible to the 
grantee’s sons only, to the exclusion of his brothers, ibid. 365. A 
village obtained without the use of the patrimony was pronounced 
separate property, ibid. 377. 

The custom of London, which prescribed a particular distribution 
of a freeman’s property, did not extend to his gains by the profession 
of chemistry or of medicine, 1 Yern. 61, Bac. Abrt. Customs. (0) 

(c) Stokes, H, L B. 390. 
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as they accrue with the original estate, (^l) In Oolebrooke^ 
Dig., Bk. V., T. 354, 355, Jagann^tha seems to lay down 
that what is acquired without any aid at all from the patri- 
mony is separate property ; that what is acquired with such 
aid, whether previous or concurrent, is partible with the 
learned brothers ; and that if the aid has been both previous 
and concurrent, the acquisitions are partible with all the 
brothers. In commenting on the text of Vasishtha, Jagan- 
natha (T. 35G) says that aid from the patrimony includes 
supplies previously received out of it, and under T. 359 he 
assumes that the double share is in an acquisition made 
without using the patrimony concurrently or as capital, (by 
In Chala Gondii Ahisdni v. G. Itatndchalam et al, (c) the 
subject of the gains of science is discussed at great length, 
the conclusion being that such acquisitions, made by one 
supported and instructed at the expense of the family, form 
part of the joint estate, (d) In Rainaffhcshaii/a Pavdaij 

(a) When the self-acquired ])roperty is so held that the profits 
blend with those of the ancestral, the whole is to be deemed a 
common stock, Gooroo Chnni Doss of al v Goluck Money Dosseoj 1 
Fulton, 1G5, which is cited and followed in Lakbhnan v Jamnahai, 
I, L. R. 6 Bom. 2:25. Where a distinction is possible a double share 
belongs to the acquirer, but this does not apply to a manager, who 
is bound to devote his abilities to the interest of the family, see 
above, p. 635. 

(h) The case at 2 Str. H. L. 371 distinguished the three cases of(l) 
an augmentation of the common stock, (2) separate gains by the aid 
of the patrimony, in which the acquirer takes a double share, and (3) 
gains independently acquired and forming wholly separate property. 

The common stock, however improved or augmented,, is to be 
equally divided ; but if separate acquisitions have been made to 
which the patrimony was instrumental the acquirer is rewarded 
with a double share. Separate gains of specified sorts to effect which 
the patrimony was not used would belong exclusively to the acquirer.*’ 
Colebrooke in 2 Str. H. L. 371. As to the last class, see ibid 374. 

(c) 2 M. n. G. R. 56. To the same effect see Durvasula Ganga- 
dhurudu v. Durvasula Narasammah, 7 M. H. 0. R. 47. 

(d) This case is referred to in Bai Mancha y. Narofamdas, 6 Bom. F. 
C. R. 1 A. C. J., in which there was clearly a joint capital as the 
basis of acquisition by a single coparcener. 
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V. Bhagaoat Pandaifj{a) it is said that any property acquired 
by a Hindh while drawing an income from the family is 
joint property. { b) In the case of Luhhun Ghunder Dallal 

(а) 4 M. H. C. R 5. 

(б) At 2 Str H. L. 376, Sutherland questions Ellis’s dictum that 
an education at the cost of the father makes subsequent gains divisible 
as family property. See also per Mitter, J , in Lhunoopdaree Lall v. 
Guiipat Lally 10 C W. R 122. In PauUem Valoo v. Pauliem Sooryali, 
L. R. 4 I A , at p. 117 (S. C., I. L. R. 1 Mad. at p. 261), the 
Privy Council say that the doctrine, favored in Madras and followed 
in Bombay (in Bdi Manchhd v. Narotamdds, 6 Bom. H. C. R. 1 A 0. 
J., involves “ the somewhat startling proposition,” that “ if a 
member of a joint Hindd family receives any education whatever 
from the joint funds, he becomes for ever after incapable of acquir- 
ing by his own skill and industry any separate property.” The 
member might acquire full capacity by a separation, but even with- 
out a separation his acquisitions should not, it appears, become, 
without distinction, joint property. Their distribution between the 
joint and the separate estates should, it would seem, be governed 
by the principles above set forth, as deducible on a just construc- 
tion from the Smriti. Srr Manu IX. 208, as quoted in Mit. Chap. 
I. Sec. 4, pi. 10, Stokes, H. L. B. 387; Coleb Dig Bk. Y. T. 347, 
348 In the same case, it was held that the education of B out of 
the estate of his father A, that estate ranking as self-acquired pro- 
perty, was not an instruction at the cost of the joint estate, so as to 
make B’s property subsequently acquired joint as between him and 
his sons, C, G^, 0*, &c , and thus raise a question as to the testamen- 
tary power with respect to it, exercised by B in favor of C*, &c. 
to the exclusion of C. According to the Mitakshar^ and the Mayil- 
kha, as construed above. Sec. 5 a. 2 a. pp. 721, &c., the instruction of 
B at A*s expense would entitle brothers, if ho had any, to share 
with him in gains directly attributable to the instruction, but it would 
make no difference as between B and <7, C^, C*, &c., whether A*s 
property was ancestral or self-acquired, see Mit. Chap. I Sec. 6, pi. 
3 ; Stokes, H. L. B. 391 The question would be whether the 
acquisition of property by B was or was not substantially founded 
on what he took from A, or held jointly with A, so as to make C, 

C®, &c. joint owners on A^s death. See N&rada, Pt. II. Chap. 
XIII. paras. 6, 11; Mit. Chap. I. Sec. V. para. 3; Yiram. Tr, p. 
68; the D&yabh&ga, Chap. YI. Sec. 1, para. 16 note, Stokes, H. L. B. 
269; Coleb. Dig. Bk. Y. T. 354 Comm, ad fin, smdT. 379 Comm.; 
etipra, Bk. II. lutrod. Sec. 5 A, 1 a. 
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V. Modhoo Mockhee Dossee^ (a) it was ruled that an allegation 
of separate acquisition by the use of a gift must be proved, 
and in Dhm'm Das Pande V. Musst Shama Soondri De~ 
biuy (b) that when property has been acquired by a copar- 
cener in his own name, the criterion for determining its 
character is the source of the funds employed* (c). 

In Lahshnan v. Jamnahai (d) it was said after a review of 
the previous decision : We think that we shall be doing no 
violence to the Hindu texts but shall only be adapting them 
to the condition of modern HindA society, if we hold that 
when they speak of the gains of science which has been im- 
parted at the family expense they intend the special branch 
of science which is tho immediate source of the gains and 
not the elementary education which is the necessary step- 
ping-stone to the acquisition of all science. Adopting this 
principle and applying it to the present case wo find, as we 
have said, that there is no reason to suppose that Dayaram 
acquired at Dharwar and Belgaum anything more than a 
rudimentary education. We see no reason to doubt that 
the knowledge of law and judicial practice which qualified 
him for the post of a Judge was acquired by him in a lawyer^s 
office in Bombay and in the Sadar Adawlat. Assuming 
that the burden of proving that this knowledge was acquired 
without any aid from tho family estate lies upon the respon- 
dent (though the observations of the Privy Council in 
Luximon Bow Sudasew v. Mullar Row Bajee, 2 Knapp 60, tend 
to the opposite conclusion), we find suflScient in the evidence, 
and especially in the earlier letters written by Dayaram from 
Bombay, to show that Dayiram was not receiving pecuniary 
aid from his father, but on the contrary was supplying his 

(а) 5 C. W. R. 278 C. R. 

(б) 3 M. I. A, 229. 

(c) “ Unequal gains using for the purpose the family pro- 

perty make no difference upon partition. Ifc must still be equal.” 
This dictum of the 6&stri is approved by Colebrooke, 2 Str. H. L. 
313, who quotes Mit. Chap. I. Sec. 4, p. 31 (Stokes, H. L. B. 390). 

(d) I L. R. 6 Bom. 225, 243. 
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father with such money as he could spare/^ The Court 
accordingly confirmed the decision of the Subordinate Judge 
that Daydrim^s estate was to be regarded for purposes of 
inheritance as separate and self-acquired. The decision rests 
generally on the principles above set forth, and shows that 
acquired property does not rank as joint where there is not 
really an obligation of the acquirer to the family going 
beyond mere ordinary sustenance and rudimentary educa- 
tion. Whether there had been some aid from the family 
such as to limit Dayaram^s right to a share double that of 
his brother however was a question not raised, it would 
seem, in the case. ( a) 

{a) For the presumptions which arise when amongst parceners 
separate acquisition is asserted by some and denied by others, 
see the cases of Laxmanrav Sadasev v Mulharrav, 2 Kn 60 ; Dhuram^ 
das Pandey v. Musst Shama Soondri, 3 M I A. at p 2-10 ; Gopeekrist 
Gosain v. Gangaporsad Gosain, 6 M I. A. 53 ; Neelkibto Deb Burmano v. 
Beerchundur Thakoor, 12 M. I. A. 540 ; Bodlising Doodhomia v. Ganesh 
Chundur Sen (Pr, Co.) 12 Beng. L. R. 117 ; Amritndtli Chowdry v. 
Gowreenath Chouodry, 13 M. I. A 542; Tamek Chunder Poddar v. 
Jodeshur Chundur Koondoo, 11 Beng. L R 193 ; Bholanath Mahta v. 
Ajoodha Persad Sookul, 12 B. L. R. 336 ; Dinonafh Shaw v. Hurrynarain 
Shaw, 12 B. L. R. 349 ; Gohind Chundur Mookerjee v. Doorgapersad 
Baboo, 22 C. W. R. 248 ; Vishnu Visliivanaih v. Bamchandra , Bom. H. 
C. P. J. 1883, p. 53. The principal cases are discussed by Scott, J , 
in Mooljee Lilia v. Goculdas Valla. The learned judge is brought back 
as the result to the texts of Manu IX. 268, and the MitaksharS, 
Chap. I. Sec. IV. para. 10, already referred to. 

Parceners claiming a share in property acquired by others must 
prove that the latter received aid from the paternal estate, according 
to Oahotty Pillai v. Yella Pillai, 1 M. S. D. A Dec. 148, and the 
burden has been similarly laid in several of the more recent cases 
above referred to. But the presumption in a united family is of 
continued unity of estate. See Musst. Cheetha v. Miheen Lull, 11 M, 
I. A. 369, though the presun^ption is one easily displaced by facts 
indicating a separate and substantially independent acquisition. In 
Musst. Bannoo v. Kasheeram, I. L. R. 3 Calc. 315, the Judicial Com- 
mittee would not allow it to prevail, though in some property there 
had been an hereditary joint estate. The circumstances of the 
family it was said rebutted the ordinary presumption. See now 
92 H 
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§ 5 B. Property naturally indivisible , — Naturally indivisi- 
ble property is that which cannot be distributed retaining its 
essential characteristics, (a) In the Hindu law there are 
enumerated common roads or ways, tanks, wells, pasture- 
ground, (6) hereditary oflBces (vritti, vatan), religious and 
charitable dedications (yoga-kshema), as endowments and 
reservoirs for travellers, (c) clothes in use, books, tools, 
•ornaments, vehicles, and furniture, (d) To these may 


Ind. Ev. Act, Secs. 4, 114, and the observations of Phear, J., at 12 
Beng. L. R. 342 ss. 

(а) Seo Ellis in 2 Str. H. L. 329. 

(б) Steele, L. C. 223. Amongst the ancient Irish, the forests, bogs, 
and wastes remained undivided after a general partition. So in the 
Oerman Markgenossenschaft, the mass of the land was held jointly, 
while his house and enclosure were held by the individual owner. 

(c) Viram. Tr. p. 249. The Dharwar Sastri (30bh Juno 1818) says 
that a Bhat’s vritti and a Zamindar’s vatan are alike divisible 
according to Brihaspati, Q. 643 MSS. See Steele, 218, 228; Viram. 
Tr. p. 3, and above, p. 411. The books of genealogies of the period- 
ical pilgrims to places like Nasik are on a division of the family 
distributed amongst the members of the priestly families, who 
thenceforward have an exclusive interest in the families allotted to 
them. Steele, L. C. 85. 

\d) 2 Str. H. L. 370; Ooleb. Dig. Bk. V. T. 362, 474 Comm.; 
Mit. Chap. I. Sec. 4, para, 19; May. Chap. lY. Sec. 7, para. 15, 
Stokes, H. L. B. 77 ; Mit. Chap. I. Sec. 4, paras. 17 — 20 \ ibid. 388. 
In para. 20, If they cannot be divided, the number being unequal, 
they belong to the eldest brother,” means that the indivisible 
remainder goes to him. This is the interpretation of the Subodhini, 
and is supported by tbe text of Manu, quoted by Vijn§.nosvara. 
Goldstiicker (On the Deficiencies, &c.) thinks that Jones and Cole- 
brooke were wrong in their translation, and that in the case of an 
unequal number of cattle, no partition at all could be made, but their 
construction is as grammatical as that of their learned critic, and 
more reasonable and convenient. Mit. Chap. I. Sec. 4, para. 19. 

According to the borough-English custom the family dwelling 
(called astre or hearth) was reserved to the youngest son. See Elt. 
Tenure of Kent, 173. Under the ordinary law to the eldest, Glanv. 
VIL 3. 
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be added indivisible rights arising from obligations con- 
tracted towards the common ancestor, or towards the 
family, whilst in a state of union, (a) Vy&sa includes 
the dwelling in indivisible property. (6) The Vyav. 
May. (c) explains this away in a very confused manner. 
The passages seem to point to the sacredness under 
the antique law of the house and its curtilage, (d) 


(а) See Colebrooke on Oblig. Art. 433 ; Pothier, Obi. Art. 294 ; 
MussL Ameeroo Nlssa Blbee v. B. Otool Chundcr et al,7 C. W. R 314 
C. R. ; Dewakur Josee et al v. Naroo Keshoo Goreh, Bom. Sel. Ca 216. 

(б) Goleb. Dig. Bk. V. T. 354 ; so also Sankha and Likhita, T. 362. 

(c) Chap. VI. Sec. 7, p. 21 ; Stokes, H. L. B. 78. 

(d) The family estate, once regarded as inalienable, a quality extend- 
ing even to acquisitions by acceptance of religious gifts, (see Viram. 
Tr. p. 99, above p. 1380 ii^xt became disposable by the joint will of 
all interested. In Lallubhai v. Bai Amrit^ I. L R. 2 Bom. at p. 328, 
the progress from this stage through the allowance of religious gifts 
to freedom of sale is traced by reference to the HindA authorities. 
When the separate performance of the family sacrifices by brothers 
residing apart once became recognized as a right, and then as a duty, 
the dose connexion between the sacra and the estate made a law of 
partition almost inevitable. Still the ancient habits and traditions 
made this a slow growth. Union under the eldest (Manu IX. 106) 
must long have remained the sacred typo of the family, until the 
progress and increase of the other castes invited the Brahmans, the 
sole legislators of the codes, to dispersion,, and to the encourage- 
ment of dispersion amongst their clients for the multiplication of 
religious functions. It seems from such Smritis as the one quoted, 
Mit. Chap. I. Sec. 1, para. 30, that the partition of the immoveable 
patrimony was regarded, when first allowed, rather as a distribution 
for use than a division of interests. To this may be ascribed some 
apparent contradictions of precept. Thus, notwithstanding a parti- 
tion, the concurrence of all the co- sharers, though separated, was 
required for the gift or sale of any part of the ancestral lands, 
Steele, L. C. 239. To this may probably be traced the right of 
pre-emption amongst members of the same stock recognized by some 
local usages of the Hindfis. The right recognized amongst Hindus 
in Gujar&th has been referred to a Mahomedan origin, Gordhandds v. 
Prankor, 6 Bom. H. C. R. 263 A. C. J., and in Bengal, B. L. R. F. B. 
R. 143, but a Gujarftth S4stri referred it to the prohibition against 
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In the case of Mangala Debi et al v. Dinanath 

alienation of the family estate, MS. Q 746. See Steele, L. C. p. 211 ; 
and comp. Tapper, Panj. Cast Law, Vol. III. p. 147. 

The Mit&ksharfi, written after the sacred and perpetual unity of the 
patrimony had passed away, says that the concurrence of one 
separated kinsman in the sale of his land by another is required 
only to prevent fcrture dispute, but this utilitarian reason for the 
continuance of the rule was obviously not the source of it. The 
Smritis regard the patrimonial lands generally as indivisible. Thus 
Us&nas, (in Mit. Chap. I. Sec. 4, pi 26, Stokes, H. L. B. 390, Smriti 
ChandrikS., Chap. VII. para. 44), says that land and sacrificial 
gains are wholly impartible. Prajapati (para. 46) is to the same effect. 
{See also Smriti Chandnk^, Chap. XII. para. 21) He says that the 
assent of every coparcener is requisite to the validity of any act, 
touching the immoveable property Unanimity amongst the sharers 
was perhaps meant by Prajapati to warrant partition and even 
alienation, as Y&jnavalkya also (para. 49) says, No one can make 
a partition of the inheritance It must be enjoyed merely, not 
aliened by gift or sale,” and yet he lays down rules for partitions, 
(Yijn. II. 114, &c.) The text of Brihaspati quoted in Mit. Chap I. 
Sec. 1, para 30 (Stokes, H L B 376, and Smriti Chandrika, Chap. 
XV. para. 3), “ A single person (even separated) never has power over 
immoveables,” though differently explained by the modern commen- 
tators, points back to the same primitive notion The differences 
of custom which have spring from this may be seen in Steele, 
L. C. 238. 

The ancient rule of the Hindd Law which forbade sale but allowed 
mortgage of the inheritance, Mit. Chaj) I. Sec. 1, para 32, was the 
basis of the law of Kanard, whereby a mortgagee who had entered 
on default was compelled, after any lapse of time, to restore the 
property on payment of the debt with interest and compensation for 
improvements. See 5th Rep. 130. So too the occupier of vacant 
land deserted by its owner had to restore it on his return with or 
without compensation for his expenditure, see Bhdskardppd v. The 
Collector of North Kdnard, I. L. R. 3 Bom 525 ss. A similar law, 
resting on the same ideas, is still operative in the Panj6b, though 
there, as elsewhere, restrictions are creeping in, sec Tapper, Panj. 
Oust. Law, Vol. III. p. 145-150; and the same, Vol I. p. 93, 94 ; Vol. 
II. p. 214, for the right asserted by village communities over the 
common land, and Vol. II. p. 8 ss for the tribal origin of property 
in land and the derivative constitution of the family and individual 
ownership, contrary to Sir H. Maine, Early Hist, of Inst. pp. 77-82. 
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Bose, (a) Sir B. Peacock, C. J., refers to Katydyana, as 

Amongst the Ghtros all land is held in common by a Mahari or 

clan It can be aliened only by common consent. Damant in 

Ind. Antq. Vol. VIII. p. 206. In the Delhi territories, according to 
native custom, “ a sharer cannot dispose of his landed property by 
sale or gift nor introduce a stranger without the general acquies- 
cence of the pane or thola or other division to which he belongs,*^ 
his co-members of the community having also aright of pre-emption. 
Mr. Fortescue’s Rept. of 28th April 1820, ITT. R. and J. Sel. 404. 
In Lahore sales of land are not recognized, while usufructuary 
mortgages are common, Panj. Gust. Law, Vol. II. p. 187. The 
consent of townsmen and neighbours {see Coleb. Dig. Bk II. Chap. 
IV. Sec. 2, T. 183), referred to in Mit. Chap. I. Sec. 1, p. 31 (Stokes, 
H. L. B. 376), may have been required on account of the joint en- 
joyment of the common pasture land appendant to the bolding, and 
of the close connection and community of interest of the several mem- 
bers of the ancient village They were dependent on each other for 
many services and subject to taxation in common. It was natural 
then that the relatives first and then co- villagers should have a pre- 
ferential right to vacant lands. See Proc. Beng. Soc. Sc. Assn. 
Vol. I. p. 31. The consent of the Mirasdars is said by Ellis (Ma- 
dras Mirasi papers, pp. 206, 207) to be necessary for the admission 
of an outsider to ownership either of a share in the integral property 
in the village, or of a particular portion of the land. The form of 
such assent is retained in many modern grants, such as that under 
Tippoo’s Government, set forth at Vol. I. p. 73, of the Evidence in 
the K&nar& Land Case, 'which, it is said, is made “ with the consent 
of the Desftis, Gavkaris, Bhdvas, and Potbhavas of the village ” 
Sales were formerly attested in many cases by the whole village 
community, see Wilks, South of India, Vol. I. p. 132. See further 
Laveleye’s Primitive Propert}’, p. 60 ; Stubbs, Const. Hist. Vol I. 
pp. 95, 96; 5th Rep. on E. I. Affairs (1812), Vol II. p. 136, 826 ; and 
Mountst. Elphinstone’s Hist, of Ind. Vol. I. p. 126; Maine, Anc. 
Law, Chap. VIII. p. 263. 

The endeavour to preserve the land to the family to which it was 
originally allotted formed part of the polity of many of the Grecian 
States. The famous Agrarian law of the Jews had the same object in 
view, see Milman, Hist, of the Jews, Bk. V. Vol. I. p. 231. The Teu- 
tonic laws generally prohibited alike female succession, which might 
deprive the community of a defender, and the alienation of the patri- 
mony without the consent of all the sons, or as in Sweden of all 


(a) 4 B. L. R. 72 0. C. J. 
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quoted in Coleb., Dig. Bk. II. Chap. IV., T. 19, to show 
that an adopted son cannot, by selling the family house, 
deprive his adoptive mother of her right to a residence in it. 
This was followed in Oauri v. Chandramaniy (a) where the 
purchaser at an execution sale of the rights of a nephew was 
successfully resisted, as to one-half of the family dwelling, 
by the widow of the judgment-debtor^s uncle. And recently 
it has been held that the widow of an undivided Hindfl has 
a right to residence in the family dwelling-house and can 
assert it against the purchaser of the house at a sale in execu- 
tion of a decree against another member of the family. (6) 
As regards clothes, furniture, vehicles, ornaments, books, 
and tools, it must be understood that an equitable distribu- 
tion (c) of them or of the proceeds of their sale is sanctioned, 
when they are numerous and of value, or form the solo 
property of the family. As to ornaments it is said that 
those commonly worn by a woman during her husband^s life 
are not subject to partition, after his death, by his coparco- 

members of the family except in case of extreme necessity. Captivity 
was such a case, and at a later time overwhelming debt. A right of 
retraction subsisted for a year. See Maine, Anc. Law, Chap VI. p. 
198 ; Lex. Salica, Ti. 62, Sec. 6 ; Baring Gould, Germany, Past and 
Present, Yol. I. p. 74. In Sweden, as in India, the right of occupation 
of waste was at one time unrestricted except by the liability to taxa- 
tion, but this latter was in both countries cxj)andcd into a right or 
claim to superior ownership ; see Geiger, Hist of Sweden, Chap. IV ; 
Bhaskardiypa v. The Collector of North Kdnard, I. L. R, 3 Bom. 540, 
544 ss. In Norway an indefeasible right of redemption was always 
recognized ; Elt. Orig. p. 2U9. 

• (a) I. L. R. 1 All. p. 262. 

(b) See Bk. I. Chap. I. Sec. 2, Q 9 ; Talemand Singh v. Bukmina, I. 
L. R. 3 All. 353; Parvati v. Kisansing, Bom. H. C P J. 1882, p. 183. 
See above, p. 262. According to the custom of London and other 
places under the English law, “while the house went to the 
youngest heir, the chief room was reserved as the widow’s chaml>er.” 
See Elt. Tenure of Kent, 42. 

(c) May. 1. c., paras. 22 and 23 ; Stokes, H. L. B. 78-9; Mit. Chap, 
I. Sec. 4, paras. 17-19 ; ibid. 388. Otherwise they are retained by the 
possesBors, allowance being made for their value; Steele, L. C. 60» 223. 
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neYS,{a) they and are expressly excluded from partition in the 
husband^s life by Vishnu, XVIL, p. 21, unless given in fraud 
of the coparceners. (6) Property subject to partition, but 
the existence of which was not known and which could not 
therefore be included in a general partition, is, on its disco- 
very, to be distributed, and in the same proportion as that 
actually divided, (c) 

§ 5c. Property legally impartible. — Property, not naturally 
indivisible, may be impartible on account of the political con- 
dition of the owners or of a local or family law governing its 
devolution, {d) The succession to a principality is by the 
Hindu Law usually confined to a single line of chieftains, [e) 

(a) Viram. Transl. 250 ; Infra, Bk. II. Introd. Sec. 7 A. 2. A 
widow’s ornaments are not partible amongst her husband’s copar- 
ceners, Steele, L. C. 36. See above, p. 310. 

(h) See above, pp. 186, 208, 310. (c) Steele, L. C. 60, 223. 

(c2) See Ooleb. Dig. Bk. II, Chap. lY. T. 15 Comm. ; Maine, Anc. L. 
233, Under the Maroomakatayam law a partition requires the assent 
of all members of the family, M. S. D. A R. for 1857, p. 120. Under 
the English Common Law cases arose of coparceners inheriting 
property, such as a fortress, a corody uncertain, or common appendant 
which could not be divided. In such cases the eldest took the 
impartible property and made an equivalent contribution in money 
to the others. So too when the youngest coparcener took the whole 
of the impartible property under the law of borough-English. See 
Bract. II. 76 ; Co. Litt. 165 a ; Elt. Tenure of Kent, 172. 

(e) Steele, L. C. 60. 62, 229; 1 Macn. H. L. 7; 2 Str. H. L. 328. 
The custom arose, or maintained itself amidst a general change, partly 
from the sacred character ascribed to the eponymous founder of a 
line of chieftains and his descendants retaining power or nearly 
connected with those who held it ; partly, too, under the pressure of 
necessities such as those which gave rise to a similar rule in the 
Feudal system. Before this had become developed we find the sons 
of Clovis dividing the empire ^.Coulanges, Hist. Inst. p. 427) under the 
Salic law (Hessels and Kern, 379 ss.) like a private estate. In 
England, before the Norman conquest, the succession to the throne, 
though confined to ^ single family, was determined, as to the 
individual, by election, a method which, unless the electors as well 
as the person chosen belong to the princely family, is not consonant 
to Hindi ideas of chieftainship. Feudal tenure required a defined 
and single successor to the fief. But in Germany, where allodial 
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The preference of individual members of the reigning family 
may be governed by a simple rule of primogeniture (a) and 
exclusion of females ; it may admit of collateral representa- 
tives coming in under particular circumstances ; or a power 
of selection of the heir apparent from a larger or a smaller 
class may be exercised by the chief in possession or after 
his death by a group of chiefs, (h) Such rules recognized 
as controlling the succession in a State are hardly to be 
classed with those of the ordinary municipal law. They can 
but seldom come under the cognizance of the ordinary Civil 

patrimony was often held along with the fief, the former was distri- 
butable as under the Hindu law, though the latter was impartible, 
at least from the 14th century downwards. The rule of primoge- 
niture established as to their fiefs amongst the electors by the 
Golden Bull of Charles IV. was imitated generally by the princely 
houses as a family law, while partition was still the general law. 
See Freeman, Hist, of Norman Conquest, Vol. I. 107 ; Maine, Early 
Hist, of Inst. 199 ss ; Baring Gould, Germany, Vol. I 78, 79 ; Rawut 
JJrjun Singh Y* Rawut Ghmsiam Singh, 5 M. I. A, 169; Chowdhry 
Chintamon Singh v. Musst Nowlukho Koonwarl, L. R. 2 I. A. 263. 

(a) Notwithstanding the almost universal acceptance of the law of 
equal divisible ownership of the patrimony by several sons and their 
descendants, the traces of the older system of a theoretical permanence 
of union under a single head are still perceptible. See Steele, L. C. 
62, 205, 215, 228, 229, 230, 375, 409, 417. The “ vadilki” or eldership 
of a family of vatandars (hereditary functionaries) is still often 
contested with great acrimony, and that too when the rights or privi- 
leges annexed to the position are, according to an English estimate, 
of but the most trivial value, or of no value at all. The question 
between the grandson by a deceased elder son and a surviving young- 
er son, and between the representatives of the eldest branch and of 
the branch nearest to the last holder gave rise in England and in 
Germany to contests like those which have arisen in India, see above 
p. 69, note (5), and Comp. Reeves, Hist, of Eng. Law, Chap. III. The 
Wars of the Roses sprang from an analogous dispute. In Germany 
the determination of the competing rights of the elder and the 
younger branch passed the skill of the lawyers and was committed 
to a single combat of champions. See Glanv. by Bdhmes, p. 168 ; 
Meyer, Inst. Judiciaires, Vol. I. p. 844 ; Laboul. op. cit. 420. 

(5) As to the tribal limitations and the customs of succession in 
R&jput&nSi, see Sir A. C. Lyall’s Asiatic Studies; p. 200 ss. 
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Courts, (a) tlie sanctioD requisite to enforce the decision as 
to a disputed succession, an appanage, or a maintenance, 
being in general an act of State. The analogy only of the 
ordinary law is usually followed, because this, forming a 
part of the popular consciousness, has moulded the natural 
expectations and the standard of propriety existing in the 
princely family and those connected with it. The custom of 
the family has equal or even greater influence, and its 
enforcement by the paramount power (b) rests ultimately on 
the same considerations as those which give weight to the 
ordinary Hindu law, the desire to satisfy the general sense 
of right, (c) The usage does not affect newly -purchased 
zamindarics. (d) 

The primogeniture of the ancient Hindis was much more 
a headship than an ownership excluding the other members or 
branches of the family, (c ) The head was an administrator 
for all, and a master of all, because the refinements of more 

(<?) Soo JRajkamav Nohodip Chmdro Drh Burmiin v. Rajah Bir 
Chandra Maalkya H al» 25 C. W. R. 401, 12 M. I. A 523 (the 
Ti[)perah case). 

(5) Moofoor Engadachcllasamy Manigar y. Tixmihayasamy Manigar, 
M. S. A. Doc. IS t9, p. 27 ; Steele, L 0. 229. The character of the 
grant determined the rights as to inheritance and partition of an 
inam or jaghir. Sen Steele, L. C. 207 ; above pp. 157, 173. 

(r) See Ni JJch V. Boer Chimdrr Thahoor et al, 12 M. I. A. 

523; Maliaraj Knwar Bnsdev Singh v. M. lioodur Singh, 7 C. S. D. A. 
R. 228; Coleb. Dig. Bk. II, Chap. lY. Sec. 1, T. 15 Comm. In 
Germany the property of the nobility “of the nature of a raj“ is 
subject to various special rules of descent, having for their object the 
preservation of each estate as a support for the title. Besides primo- 
geniture there are the rules of Majority, of Seniority, and of Secundo- 
and Tertio-geniture. For an explanation of these terms, the last of 
which implies the enjoyment of an appanage for life by a junior 
member of a family, according to a rule common in India, see 
Baring Gould, Germany, I. 81. Rules analogous to those of Majority 
and Seniority are to be found in operation in many States and 
Chieftainships. 

(d) Jagunnadharow v. Kondarow, Mad. S. D. A, Dec. for 1849, 
p. 112; 3 Mori. Dig. 188. 

(e) Above, pp. 69 ss. ; Steele, L. C. 178, 228. 

93 H 
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recent times had not been invented. At this stage of social 
development the idea of purely individual proprietorship 
was but growing up through the separate possession of 
moveables, (a) When the breaking up of families had been 
received into the legal system the former supremacy of the 
senior was recognized by the allowance to him of a greater 
portion or of some special parts of the estate, perhaps as an 
inducement to consent to a partition, (b) but probably also 
on account of the duty specially devolving on him of main- 
taining the sacra, (c) Precedence in public religious 
ceremonies, though sometimes burdensome, is still much 
prized by Hindd gentlemen, and has kept the minds of the 
people familiar with the idea of supremacy in families and 
individuals {d) notwithstanding the difficulty of reconciling 
the latter with the doctrine of equal rights acquired by birth. 
For ordinary public functions and the emoluments attending 
them, the generally received principle is that of a rotation 
of enjoyment amongst those entitled, (c) and this affords a 
means of transition, through cases where there must be some 
precedence, to an hereditary and singular succession to more 
exalted stations. (/) Both sets of ideas are at work in 
regulating the customary inheritanco of the so-called 
rfij-es’^ of the present day, while the younger members of 
the territorial families claim appanages as of right in virtue 
of kinship, {g) But in each sub-branch a general secular 
precedence is conceded to tho senior representative accord- 
ing with his pre-omiuonce in nearness to tho ancestor and in 
ceremonial observances. (A) 

With such cases as we are considering may bo classed for 
some purposes the one relating to tho confiscated estates of 

(fl) St. L. C. 53, 179 Comp. Morgan, Anc. Soc. pp. 6, 528, 535. 
(6) See Sir H. Maine, Early Hist, of Inst. p. 191 ss. 

(c) See Steele, L. C loc: cit. 208, 218, 225. 

{d) See Steele, L. C. 417. 

(e) Steele, L. 0. 205, 218, 229. 

(/) See Ooleb. Dig. loc. cit. ; Steele, L. C. pp. 60, 63. 

(g) Ooleb. Dig. loc. cit. ad fin. ; above, p. 264. 

(A) See Steele, L. C. 217, 218, 221, 229, 413, 417. 
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the late King, of Delhi, of Raja Salig Bam and others v. 
The Secretary of State for India (a) where it was said: 
‘^The territories were assigned to him for the support of his 
royal dignif y, and the due maintenance of himself and family 
in their position. If ho had died, or abdicated, his successor 
would have taken the property in the same way, free from 
all charges. It was a tenure (so far as it was a tenure at 
all), durante regno, and on his deposition his estate and 
interest ceased, and all charges and incumbrances created 
by him out of that estate fell with the estate itself.^^ In the 
same case a letter of the Government of India is quoted 
with seeming approval : The general rule is that rent-free 
estates, secured by grants from Government, are not liable 
for the debts of deceased grantees. The exception is in the 
case of such estates w^hich have been confiscated, and this 
exception is based on the consideration that ^ the interests 
of justice^ require the protection of creditors from the 
effects of a political catastrophe which they could not have 
foreseen/^ (1) 

The rule and the exception above stated imply however 
that there may be what is called a Bdj, or an estate held 
after the manner of a Bdj, when there is no special political 
status at all. (c) In such cases the inheritance to the zamin- 
d^ri or other estate resembles in general the succession to a 
true principality. The question is then usually one of “ family 
custom and usage (d) and the rules of primogeniture and 

(a) L. R. Suppl. I. A. 119, 128 The raj, in that case, was not of 
course subject to the HindA law, but the principles relied on are 
equally applicable to the estate of a Hindtl r§jA. 

(5) Ib. 129, and infra, Bk. II. Chap III. Sec 4, Q 3 a. Steele, L. 
C. 227, 237, 269. 

(c) 2 Str. H. L. 329 ; Coleb Dig. Bk II Chap. IV. T. 15 Comm. 
See per Judicial Committee in Chowdhry Chintaman Singh v. Now- 
lukho Koonwar, 24 0. W. R. at p. 256, S. C., L. R 21. A. 269. 

(d) Introd. to Bk. I. above, p. 156 ; Soorendronath Roy v. Mu88t» 
Heeramonee Burmoneah, 12 M I A. at p. 91 ; Neelkisto Deh Burmono 
V. Beerchunder Thakoor, ib. 523 ; Raja Udaya Aditya Deb v. Jad/ub Lai 
AdityaDeh, L. R. 8 I. A. 248 ; Bhau Nanaji y. Sundrdbai, 11 B. H. 
C. R. 249. 
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of exclusion of females in favor of male c<\llaterals may 
prevail under a Kulach&r^^ or family custom, as to an estate 
that is not a r&j^^ even in the popular sense, (a) The im- 
partibility of the estate in such a case is not enough to 
make the succession to it similar to that of a separate 
estate. (6) Property may be joint though impartible, (c) 
Though property be impartible, yet the nearest male 
member of the joint family inherits in preference to the 
daughters of the last holder, as admitted in the Shivaguncja 
case, [il) though without oflFect there, as the estate was a 
separate acquisition.^^ (e) The family estate may comprise 
partible as well as impartible property, each following its 
own lino of descent, (/) and in such a case a partition may 
be made with reference to the latter, so that it becomes, as 
regards the other parceners, a separate estate in the hands of 
the senior co-sharer to whom it is allotted, (y) This deci- 
sion may be referred cither to a resignation by the other 
members of their rights for a consideration in the form of 
their several shares, or to an abandonment by mutual agree- 


(a) Bahoo Gunesh Duit v. 31 3Ioliesliur Bhiglb cf al, G M. I. A. 164 ; 
Blidu Ndndji Ulpdt v. Sundi'dbdi, 11 Bom. H. C R 249, 2G9 ; B. Baor 
Pertab Sahee v. 31. Rajender Pertab Sake'}, 12 M. I. A. 1; Cliowdrij 
Cliintaman Singh Y. 31asst. NowluJcho Konwari. L. R. 2 I. A. 203; 
The Court of Wards v R. Coomar Deo Nundun Singh ei al, 10 C W. 
R. 142 C. R. 

(b) S.R.Y. Venkayamali v S. R. Y. Boochia Veukondora, 13 M. 1. 
A. at p. 839. 

(c) As said by the Privy Council in Tekact Doorga Pershad Singh y, 
Tekaetnee Doorga Kooere, L. R. 51. A. at p. 152, 159. See Periasami 
V. Periasami, ib. p. 61. 

(d) Katama Natcliiar v. The Rajah of Shivagunga, 9 M. I. A. 539. 

(e) Sheo Soondary v. Pirthee Singh, L. R. 4 I. A. 147. 

(/) Bawut Urjunsing etal v. Rawut Ghunsiam Singh, 5 M. I. A. 
169. 

{g) Tekaet Doorga Pershad Singh v. Tahaetnee Doorga Kooere et al, 
20 C. W. R. 155, S. C. ; L. R. 5 I. A. at p. 152. 
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ment of the special custom of descent, (a) and to a partition 
accompanying it, which thenceforward makes the rights of 
the sharers inter se those of owners of separate property, {h) 
The intention however must be distinctly expressed in order 
to free the impartible estate from the established custom (c). 

In Bodhrav Hanmant v. Narsinga Bav, {d) the Privy 
Council held that an important inam was subject to the 
ordinary rules of partition. Where indeed the grant was 

(a) “ The custom is capable of attaching and of being destroyed ” 
Privy Council in Soorondroiiafh Roy v. Musst. lleeramonee, 12 M. 
I. A. 91. See also Gopal Das v. Nitrofam Singlt, 7 C S. D. A R 19o ; 
Rajlcislirn v. Ranijoy, I. L. R. 1 Calc. 186; above, p 15G-7 

{li) In Raja Bislinatlb Singh v. Ratiiclinrn Mnjmoadar, B. S. D A. 

B. for 1850, p 20, it was held that an eldest brother could give his 
younger brothers ccjual rights as against himself by an acknow- 
ledgment, but that this did not exclude a question as to the 
validity of an adoption by one of the juniors according to the family 
law. 

(c) See the case of Chhtfdmtin v. Noirliihho, cited below, I. L. R. 1 
Calc, at pp 161, 162. 

(d) 6 M. I. A. 426, In Girdhatce Singh v. Koolahul Singh, 
2 M. I. A. at p. 35, a claim to a raj as impartible was held refuted 
by evidence of a course of possession and enjoyment” opposed to 
its impartibility. An impartible raj is not necessarily inalienable, 
see above, p. 159, but this cannot of course be meant to imply that 
generally such an estate is alienable Its alienable quality would 
be made use of to effect partition contrary to the law, or still more 
completely to destroy the interests meant to bo guarded by 
impartibility. Sea above p. 173, and Bk. I. Chap II. Sec. 13, Q. 10, 
p. 462. A vrittior income receivable for religious services is partible 
property, and may be even mortgaged and sold in execution of a 
decree. It was held that the mortgagor’s right having been decreed 
to be sold the question of its liability to this process could not 
be raised in execution, Sadaskiv Lakshman Lalit v. Jayahtibai, Bom. 
H. C. P. J. F. 1883, p 27, referring to Bechardas v. Gokha, Bom. H. 

C. P. J. 1882, p. 379, and Prannath Paurey v. Sri Mangula Debia, 5 
C. W. R. 176 C. R. Comp. Ukoor Dosses case, supra, p. 185, note (6). 
For the mode of distribution, see Steele, p. 85. That religious grants 
are generally inalienable, see Steele, L. C. 206, 207, 237, 441, and 
above, p . 201 . A devasthan never reverts to the Government, ib, 235. 
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originally made to support an office, (a) Mr. Ellis said that 
it is not to be so distributed as to defeat that purpose, 
‘‘Does not the law,’^ he says, ‘‘that regards the grant of a 
corrody apply to these and similar perquisites ? and has not 
the grantor, or he who pays, a right to see that they are 

appropriated according to the original intention? I 

have no doubt but it applies, and that similar official per- 
quisites, though certainly heritable, are not divisible, nor 
ought they to descend by primogeniture. The most capable 
should be selected [and] enjoy the whole perqui- 
sites.” (b) This principle is recognized by the Privy Council 
in Ardrcsltappa bin Gadgiappa v. Guncsliidappa {c) so far as 
the emoluments may be annexed by any law to the office. (d) 
A saranjam is usually impartible. It is attended with an 
obligation to maintain the younger members of tbc family. 
A pension substituted for it has the same legal character, (c) 
In many cases, temple allowances are hereditary and 
divisible, (/ ) though sometimes subject to special rules of 
descent, (g) or divisible in gnjoymont subject to the charge 
for management which is indivisible. (//) Ancestral pro- 
perty made subject to a trust for an idol was pronounced 
partible subject to the trust. (?) On the other hand, a 
vatan property, found to be impartible according to the 
family custom, was hold not to have become partible by the 
cessation of the official functions with which it had formerly 


(a) See above, Introd. to Bk. I. p 180, 184. 

(h) 2Str.H. L. 3G4. 

(c) L. E. 7 I. A. 162 

(d) Ih. 167. 

(e) Ramchandar v. Sdkliaram, I L. R. 2 Bom. 316 ; above, 
pp. 180, 264. 

(/) 2 Str. H. L. 368. 

(^) Bhdu Ndndji v. Sundrdbdt, 11 Bom. H. 0 E. 249. 

(h) 1 Str. H. L. 210. 

(i) Bam Goomar Pal v. Jogendranath Pal, I. L. R. 4 Calc. 56. 
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been connected, (a) Wbat determines the rights in parti- 
tion as by descent in each case is the family custom, where, 
according to that custom as clearly proved, a divergence 
from the ordinary law has become established, {b) Such a 
family custom allotting certain portions of a Zamindari to 
the junior members docs not render savings and accumula- 
tions made by those members joint property, (c) 

A family cannot make a custom for itself in opposition to 
the general law of the country, according to Baswanfrav v. 
Manta2^pa. (d) But where the family is found to have 
been governed as to its property by a custom which has been 
submitted to as compulsory, that custom is itself law, (e) 
though it is extremely diflScult to establish such a custom. (/) 
It is more readily admitted where the custom is found to 
extend to a considerable class of the community. Thus in 
Shldoji liav Y, NaiJeoji Rav, (g) the Court says, we find 
a general usage amongst a large and important class of the 
community of dispensing with actual partition and providing 
for the maintenance of the family by special arrangements 
varying in different families, the general character of which. 


(а) Savifriava cf dl v Anandrav, R. A No. 24 of 1874, Bom. H. C. 
P J. F. for 1875, p 132. See Timangavda v. Rangangavda, Bom. H. 
C. P. J. 1878, p 240. 

(б) A document containing a statement of a family custom was 
construed extensively so as to include the whole class indicated by 
specification of particular instances of the nearest male collaterals as 
heirs to a Zarnindar who should die childless, Chowdnj Cliintamun 
Singh v. Musst Nowlnklio Komvarl, L R. 2 I. A. 263. 

(c) (7. Hin’reehur Pershad Doss v. Gocoolannund Doss, 17 C. W. R. 129, 

(d) 1 Bom. H. C. R. Appx. xlii. 

(e) Sorcndronatli Roy v. Musst, Heeramonee, 12 M. I. A. 91. Comp. 
Abraham v. Abraham, 9 M. I. A. 195, and Timangavda y, Bangangavda^ 
Bom. H. 0. P. J. 1878, p. 240; Mathura Naikin v. Esu Naikin, 
1. L. R. 4 Bom. at pp. 562, 573. 

(/) Jeharam v. Ganjpatram, S. A. No. 294 of 1871, Bom. H. C. P. J. 
F. for 1873, p. 169. 

(y) 10 Bom. H. C. R. 228. 



744 


PARTITION — INTRODUCTION. 


[bk. II, $ 5 c. 


however, is the vesting of the family property principally in 
the representative of the elder branch, subject to the support 
of the other members, (a) and as to such a custom, that it 
^^is one which, if clearly proved, should bo allowed fco dis- 
place the plain tiff^s right to partition under the general 
law/^ The District Judge finding the custom proved for 
the particular family was to determine what provision by 
way of maintenance was to be made for the plaintiff, who 
had sued for a partition, {h) 


(a) See Bk. I. Introd. above, pp. 203, 26 

(h) Comp Laboiilayc, op. cii. 368. In cases of the kind here con- 
sidered the law of descent is determined by the personal status of 
those concerned. The special rule does not adhere to the land itself 
independently of the hands in which it is held Under the English 
law a special quality as to descent is deemed inherent in some lands, 
or, rather the proprietary relation to them. Thus a manor given 
first in frankalmoignc and afterwards by knight service was held to 
bo still gavelkind. See Elt. Tenure of Kent, 263, 377 But this notion, 
though sometimes referred to in the Courts, is strange to the Hindu 
Law. (Sec Pariasdnii v. Pcrkisdm% L R. 5 I. A. at p. 73, and the 
instances at I^ort. L. C. 278, and comp. Coleb. Dig. Bk. II. Chap. IV. 
Sec. 1, T IT), Comm.) A Zamindari or Vatan once effectively aliened or 
even divided is freed from any special rule of descent. It is not iw- 
fariihills ratlonc terrae, as gavelkind established by custom before the 
Conquest made land in , j)aTii bills raiioite ierrac. See Bract. 

374 a. In such instances as the H'ltvsajiorc case (12 M. I. A. 1) and 
the Sliivagutif/a case, the fact that an estate was assigned to a branch 
of a family not entitled in the regular course of law was said not to 
change its previous impartible character {Mutia Vadnganadlia 
Tevar v. Dorashigha Tevar^ L E. 8 1. A. at p. 116), but in both cases the 
new grantees from Government were of the proj)rictary family and 
subject to its custom as to any estate to which that custom extended. 
Such cases as these are to be distinguished from those like Raja 
Nilmoney Singh v. Bukram Singh (L. R. 9 I. A. 104), in which 
lands are held as a remuneration for service for the maintenance of 
which they have been conferred, or a grant has been taken at a reduced 
land-tax in consideration of service to be rendered. These may be 
impartible on account of their attendant condition of service, either 
wholly, or without the approval of the Government. They may be 
inalienable either absolutely, or in a qualified way allowing an aliena- 
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As regards hereditary offices and their emolaments in the 
Bombay Presidency, (a) these are now regulated by positive 
enactments of the Legislature. See Bombay Act III. of 
1874, by which a prohibition is imposed on Vatan pro- 
perty's leaving the family of the office-holders, and provi- 
sions are made for placing it under the control of the 
Collector. Subject to this, however, the right of the eldest 
member of a Patil family to officiate, as it is the usage of a 
large number of families, is regarded as usage of the 
country,^^ which by Sec. 26 of Reg. 4 of 1827 our Courts are 
bound to recognize and enforce, {h) In the case of Bhag- 
dari and Narvadari holdings in Gujarath the Legislature 
has provided against subdivision or separation of the house 
from the holding, {c) but without any rule as to inheritance 
or partition. These are left to the Hind A law and custom, (d) 


tion of part or for a life, or subject to particular fiscal conditions, or 
as to the persons of the alienees. Those conditions and qualifications 
may bo found in the case of vatans in Bombay. A jaghir or saranjam 
is usually impartible, and the succession is according to primogeni- 
ture; Bdmehaudra Mantri v. Vonkatmv Mantri, I, L. R. 6 Bom. 598; 
above, pp. 173, 179. 

(a) See above, Bk. I. Introd. p. 173. 

(&) Sanganhusapa v. Sanga'peu, Bom. H. 0 P. J. 1879, p. 257. Comp. 
infra, Bk. II. Chap. III. Sec. 4, Q. 3 ; and Bk. II. Chap. II. Sec. 1, 
Q. 5. 

(r) Sgg Bom. Act V. of 1862. 

(d) See Bhai Shanker v. The Collector ofKaira, I. L. R 5 Bom 77; 
Prdnjimn Bay dram v. Bdi Rood, ib, 482. 

The customary law of the castes preserves many restrictions on 
the disposal of the patrimonial lands. See Steele, L, C. pp. 429, 
432. Even after a partition in many castes the interest of the re- 
latives is thought to prevent an alienation or incumbrance with- 
out their assent signified by attestation, ib. In many the succes- 
sion of a daughter is not admitted in competition with separated 
brothers and uncles, ib. 424 ss. ; as some of the Madras customs 
exclude even the widow, 2 Str. H. L. 163. 

94 n 
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IV. — ^Liabilities on Inheritance. 

§ 6. The liabilities or charges on the common property^ 
distributable on division, include the following : — 

A. Debts, (a) for which the coparceners at large are liable, 
must, in general, have been incurred before parti- 
tion, by a father or other managing member of tho 
family, for the common benefit, (fe) 

(a) Compound interest may be stipulated for and recovered under 
the Hindd law, Bamchandra and others v. Lalsha, Bom. H. C. P. J. 
1883, p. 45 ; Coleb. Dig. Bk. I. T. 49 Comm. ; Steele, L. C. 72. The 
rules of the Hindu law on this subject are much more reasonable 
than those of the Roman law, which in some measure still prevail in 
the English law. The maximum of interest recoverable on an ordinary 
loan is a sum equal to the principal ; on loans of grain and other 
articles different limits are prescribed. See Steele, L. C. pp. 266 
Bs. When interest has accumulated to the amount of the principal, 
it is to be turned into principal by a new account, or by a fresh 
transaction, but to this there is no objection ; Steele, L. C. 265 ; Vyav, 
May. Chap. V. Sec. I. ; Coleb. Dig. Bk. I. T. 69, 256 ss. As to the 
assignment of obligations, ib. T. 49, and Bk. II. Chap. lY. T. 27. 
As to dealing with mortgaged property, Bk. I. T. 117 ; Bk. II. Chap. 
lY. T 28; Yiv&da Chint. Trans, pp. 73, 76, 316. See now the 
Indian Contr. Act, IX. of 1872. 

(6) May. Chap. lY. Sec. 6, paras. 1, 2; Stokes H. L. B. 72 ; Chap. 
Y. Sec. 4, para. 20 ; ibid. 124. The debt of a father is a charge 
generally, as far as his sons are concerned, though not incurred for 
the common benefit. NUrada, Pt. I. Chap. III. paras. 5, 6. See Suraj 
Bunsee Koer v. 8heo Prasad Sing, L. R. 6 1. A. 88 ; and Laljee Sahoy v. 
Fakeerchand, I. L. R. 6 Calc. 136 ; Narayanrav v. Balkrishna, Bom. 
H. C. P. J. 1881, p. 293 ; Muttayan Chetti v. Sivagiri Zamindar, I. L. 
R. 3 Mad. at p. 381 ; Steele, L. C. 266 ; and above, pp. 164 ss. 637 ss. 
But the estate is not so hypothecated, v»ithout a special lien, for 
the father’s debt, as to prevent the son or other heir disposing of it 
and giving a good title for valuable consideration, Jamiyatrdm v. 
Parbhudds, 9 Bom. H. C. R. p, 116 ; Sheshigiri Shanhhog v. GungoU 
Abboo Saiba, S. A. No. 88 of 1873, Bom. H. C. P. J. F. for 1873, p. 31. 
In Bhehna/rain Singh et al v. JanuJc Singh, I. L. R. 2 Calc. 438, 443, 
White, J., says:— “The liability of a son for the debts of his 
deceased father under HindU Law appears to me to be a distinct 
question from the right of a father in his life-time to charge the 
intereat of the infant sons in the joint ancestral immoveable estate 
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B. Provision^must be made for relations of the coparoe- 
entitled to a portion or maintenance. 

A. Belts, (a ) — The Hindu Law lays down broadly that sons 
and grandsons shall discharge the obligations of their ances- 
tors, (6) except where they have been contracted for immoral 


with the payment of a debt There seems to be no essential 

difference between the position of the father when dealing with those 
interests during the minority of his sons, and the position of a mother 
when dealing as guardian and manager of her infant son’s estate/* 
See Narayan Acharya v. Narso Krishna et al, I. L. R. 1 Bom. 262, 
and the cases there referred to ; the texts referred to above, p. 644, 
and pp. 80, 161. The funeral expenses of a deceased Hindd are a 
charge on the family property, Sadashiv Bhasker v. Dhakubai, I. X. 
R. 5 Bom. 451. A widow’s subsistence is sometimes deemed by the 
Sfi.8tria a charge preferable to any other debt, as in the case at 2 Str. 
H. L. 280, but this opinion is not followed ; see above, pp. 99, 102, 
259. The widow’s dower is preferred to the claim of the usurer by 
the llth Art. of Magna Charta, see Stubbs, Docts. &c. p. 290. 

(a) A father’s promises are looked on as binding unless the per- 
formance of them would prevent the fulfilment of some still more 
sacred duty. His dying directions as to charities within reasonable 
limits must bo obeyed. These rank as testamentary dispositions. See 
Steele, L. 0. pp. 404, 429. But the Courts will not enforce either 
of these obligations except subject to the conditions of the Statute 
law where that is in force. See above, pp. 206, 207, 224 ; Steele, 
L. 0. 178, 233, 238. 

(5) Vishnu, Tr. p. 45; May. Chap. V. Sec. 4, para. 12; Stokes, H. 
L. B. 122; Umrootram Byragee v. Narayandas Buseekdas, 2 Borr. 222; 
Ram Narain Lai v. Bhawani Prasadt I. L. R. 3 All. 444, 445; LaTJee 
Sahoyy. Fakeerchand, I. L. R. 6 Calc. 135 ; {Mitddcshard Law), 1 Str. 
H. L. 167 ; 2 ibid. 274, 277, 477 ; Coleb. on Obligations, Chap. II. 
51; Smriti Ohandrikfii, Chap. II. Sec. 2, paras. 20, 24; Coleb. Dig. 
Bk. I. T. 167; Steele, L. C. 265, 266, 409. 

It is assumed here that the father’s kriyft ” or funeral ceremonies 
have been performed or provided for. For these all the sons are 
liable, though their rights are not conditional, Steele, L. 0. pp. 226, 
414 SB ; and they should act together, see above, pp. 603, 604; Steele, 
L. C. 404, 413. The obligation of providing for the father’s debts is 
limited by the qualification ** at least for those incurred in neoessary 
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purposes, (a) and this duty is not altered by a partition 
amongst the sons. In the case of Unnoda Soonduree Bassee 
V. Oodhubnath Boy, (6) three brothers had separated while 
a decree against their father remained unsatisfied. In execu- 
tion the shares of two of the brothers were sold. It was 
held that the excess, beyond two-thirds of the amount of the 
decree, could be recovered by the two brothers from the 
share of the third, even though this had passed to a stranger, 
by a sale made before the execution was levied, (c) It may 
be doubted perhaps whether this decision and that referred 
to in note (d) at p. 628 are reconcilable in principle, {d) In 
the Bombay Presidency, the liability has been limited by 
Bombay Act VII, of 1866, under which an heir is respon- 

expenscs of the family, ” Steele, L. C. p. 57, 217 ; but this has been 
enlarged by the Courts. See above, pp. 80, IGO, 207, 208, C25, 631, 639. 

If valid incumbrances have been created by the father as the ma- 
nager, these will of course form a deduction from the estate to be 
distributed. above pp. 609, 635, 687 ss. In the case of mortgages, 

which are usually accompanied by possession, the mortgaged portion 
is frequently preserved for future partition. Otherwise it is allotted 
at a valuation of the equity of redemption to the share of one of the 
parceners. See above. Sec. 4 e ; comp. Steele, L. C. p. 218. The 
right of the managing member to mortgage and even to sell the 
estate of the family to relieve its difficulties is widely admitted by 
the customary law. See Steele, L. C. p. 398. Hence the presump, 
tion in favour of his transactions. In. Ev. Act, I. of 1872, Secs. 
114, 115. 

(a) May. 1. c. para. 15; Stokes, H. L B. 122. “The pious obliga- 
tion of a son to pay his father’s debts is confined to debts contracted 
for moral purposes. ” Jeffyapa v. Laxhiaya, Bom. H. C. P. J, 1883, 
p. 87. See above, pp. 634, 635, 641, 643. 

(5) 11 C. W. B. 125 C. R. 

(c) See Ooleb. Big. Bk. I. T. 182. 

(d) The law as to a single coparcerjr’s alienation, and a creditor’s 
sale in execution, are discussed above, pp. 631 ss. See Deendyal Lall v. 
Jugdeep Narain Singh, L. R. 41. A. 247 ; Suraj Bunal Koer v. Sheo 
Prasad Singh, L. R. 6 I. A. 88, 101 ; Lakshman Dada Naik v. Bam^ 
chandra Dada Naik, L. R. 7 1. A. 181, 195 ; Bdhdji Sakhoji v. Bdmahet 
ei al, 2 Bom. H. C. B. 23. The decisions have been infiuenced by 
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sible only to the extent of the assets received by him ; Ifa') 
and his property cannot perhaps be aliened or encumbered 
by the father, except for good reasons into which the encum- 
brancer is bound to inquire, (b) The tendency of the 
decisions however has been to extend the father^s power 
of disposal and incumbrance as against his sons, (c) 

In the case of a united family consisting only of brothers 
or collaterals, it has been laid down, that the presumption 
usually arises of a debt incurred by a managing member being 
for the benefit of the family, (<J) but that in the case of a minor 
coparcener^s interests being affected, the creditor, seeking to 
enforce the liability, must prove that it was bond fide incurred 
by the manager, or at least that there were good grounds 
for supposing it to have so been incurred, (e) Under the 
Bombay Act, above quoted. Sec. 5, the liability of a co- 
parcener, as to debts contracted before he was 21 years of 
age, is limited to the amount of the portion of the common 
property received by him. Even when the other coparceners 
are adults, charges incurred by the manager are binding, 

suspected collusion, which, however, is not to be taken as having 
been a ground of decision in GirdharilaV s case, as said by the Judicial 
Committee in Muff ay an Chetfiars case, L. R. 9 I. A. 128 ; Balmo- 
hund ct al v. Jhoona Lall, NT. W. P. S. D. A. R. for 1857, page 14; 
Musst. Koohlcep Koovr ef al y. Bunjtct Singh ei al, 24: C W. R. 231; 
Shco P(‘rshad Singh ef al v. Mussf, Soorjbunsee Kooer, ibid. 281; Burtoo 
Singli V. Bani Fiinnesaur Singh et al, ibid 364. 

(а) See above, ])p. 80, 165. 

(б) See Narain Singh v Pertum Singh et al, 11 Beng. L. R. 397, S. 
C., 20 C. W. R. 192; Modhou J)yal Singh v. Goolbar Singh et al, 9 
ibid. 511 C. R. ; Brojo Kishore Gitjendar v. Huree Kislien Doss et al, 
10 ibid. 58 C. R., as comi)ared with Kanto Lall et al v. Girdhari Lall 
et al, 9 0. W. R. 471 C. R , reversed in P. C., L. R. 1 1. A. 321 ; 
Mari v. Lahshman, I. L. R. 5 Bom. 614, 618. Above, pp. C14 ss. 

(c) Sec above, pp. 81, 167 ss, 207, 645. 

(d) See Babajiv. Krishnaji, I. L. R. 2 Bom. 666; Vrijbhukandas v* 
Kirparam, Bom. H. C. P. J. 1879, p. 263. 

(c) See above, pp. 609, 620, 634, 637. But in Chamaili Kwir v. 
Bam Prasad, 1. L. R. 2 All. 267, good faith was held not to protect 
a purchaser of property sold for immoral purposes even by a father. 
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exdept as against only when incurred for the needs of 
the united family, or with the assent, express or implied, of 
its members, (a) 

For a debt incurred by any member of the family under 
the pressure of distress, all members are liable, (6) and the 
property even after partition, but not for a debt incurred 
needlessly or for purposes not constituting a duty, which, as 
a member of the family, the debtor was bound to discharge 

(a) 1 Str. H. L. 199 ; 2 ihid. 344, 434, 457 ; Coleb. Dig. Bk. I. 
Chap. V. T. 180 ss ; Bk. II. Chap. IV. T. 54, Comm, suh fin. ; above, 
p. 634 ; 0. Golum Gomara Vencatachella v. R. Rungasaiomy, 8 M. I. A. 
at p. 323. A member defrauded by the contract of a manager with 
a third party cognizant of the fraud may have the contract rescinded, 
Ravji Janardan v. Qangadharbhaty I. L. R. 4 Bom. 29, though gene- 
rally bound by his dealings and under circumstances by decrees 
against him, Bhimaska v , Ramchandrashay Bom. H. C. P. J. F. for 
1878, p. 286; Annayav. Eoskeri Ramappa, Bom. H. 0. P. J. F. for 
1875, p. 75; Upooroop Tewary v. Lalla Bandlijesy I. L. R. 6 Calc, at p. 
753 {see above, pp 634 ss. ; Steele, L. 0. 209). At Calcutta it seems to 
have been intimated that the question of the propriety of the aliena- 
tion arises only when infants’ shares have been disposed of, and as to 
their shares, since as regards those of adult members their assent is 
indispensable, KamesJiwar Pershad v. Run Bahadur Singh, I. L. R. 
6 Calc. 843; and in all cases due inquiry must be made by a 
purchaser or incumbrancer of the family property. For Bombay the 
general liability for a manager’s acts is asserted in Samalhhai Natha- 
hhai V. Someshvar Mangal Harkisan, I. L. R. 5 Bom. 39. The rights 
of a decree-holder for the father’s debts were preferred to those of 
a decree-holder for the debts of the owner himself, in Gunga Narain 
V. Umesh Chunder Bose et al, C. W. R, for 1864, p. 277. 

(5) May. Chap. Y. Sec. 4, para. 20; Stokes, H. L. B. 164; Cole- 
brooke. Dig. Bk. V. Chap. VI. T. 373, Comm, ad fin. See also under 
the three preceding texts ; Bk. I. Chap. V. T. 181, 193, 194 ; and 1 
Str. H. L. 276. See also Mahada v. Narain Mahadeo, 3 Morris 346 ; 
Sadabart Prasad Sahu v. Foolbash Koer et al, 3 B. L. R. 31 F. B. 
B. ; Mahaheer Persad v. Ramyad Singh et al, 12 B. L. R. 90; and above, 
p. 632. On the same principle a mortgage or sale of the common 
estate by an ordinary member, if made to meet some pressing family 
exigency, is generally recognized as valid by the customary law, 
sse Steely L. 0. pp. 54, 210, 399. 
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under the circumstanoeB. (a) If a member of the family 
owes to the estate a debt barred by limitation this may still 
be made a deduction from his share in the gross accumu- 
lations. (b) 

^ 6 B. Provisiona for relations, ^c. — Subject to provision 
for the debts for -which the joint estate is liable, (c) certain 
relations, though not themselves entitled to definite aliquot 
shares of the common property, even when a partition is 
made, are yet entitled, while the family i? united, to main- 
tenance or provision by way of marriage portion, and this 
right continues to subsist, notwithstanding an agreement for 
partition amongst the co-sharers, (d) To this class belong— 

(а) See above, pp. 161, 164, 167. 

(б) Lokenath MuUick v. Odoychun Mullick, I. L. E. 7 Calc. 644. 

(c) Lakshman Rdmchandra v. Saiyahhdmdbdi, I. L. E. 2 Bom. 494 ; 
Pamodarr. Bai Meva, Bom. H. C. P. J. 1S82, p. 398. 

(d) As to the person disqualified “ if there happen to be no property, 
his relatives must still afibrd him maintenance, ’ Borr. Collection, Bk. 
P. sub init. Broach Br&hmans. So amongst Sonis, ib. Sheet 22 ; Salvee, 
Sheet 43. “ Sons and others, who by reason of infirmity, &c., are dis- 
qualified from taking the share in an inheritance, which would other- 
wise come to them, are directed to be maintained by those to whom 
their shares thus go over, and a direction of this kind, given by the 
lawgiver, when prescribing the mode and condition of inheriting, is, I 
think, rightly construed as amounting to the creation of a charge upon 
the inheritance,” Phear, J., giving the judgment of himself, Jackson, 
and Hobhouse, JJ., in Khetramani Dossee v. Kasheenath Dot, at 10 C. 
W. R. 97 P- B. S. C'., 2 B. L. E., A. C. J., at p. 62. Their right however 
is simply one of maintenance. See the Smriti Chandrik4, Chap. V. 
para. 20. The same term " bhartvyam” is used by T&jnavalkya to 
signify their and the claim of their wives, and the same verb 
“ bharane ” is used to express the right to support of a deceased 
coparcener’s widow in N&rada, Pt. II. Chap. XIII. para. 28. See as to 
a widow’s and mother’s right, 2 Str. H. L.292, 294; above, pp. 163. 232, 
248, 259. If the father is superseded as manager on account of mis- 
conduct or incompetence his maintenance must be provided for by 
the mitnagine member. This remains a charge on the property, for 
which, like the mother’s subsistence and the funeral expenses of both 
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1. All persons by connexion entitled but by some defect 

disqualified from inheriting, their wives, daugh- 
ters, and disqualified sons, (a) 

2. Female relations not entitled to a specific share. 

5 6 b. 1, Regarding the former, see Book I., Introd. p. 
153, 248, and above, p. 751, note(rf). The Smriti Chandrikd, 
Chap. V., paras. 24, 25, says that the obligation of support is 


the sons, are bound to make a reserve in any subsequent partition 
before the necessity has passed away; Steele, L. C. pp. 208, 404, 
405, 413. 

Should the sons or other near relatives fail to perform the funeral 
ceremonies of the deceased, they may be put out of caste. But the 
non-performance does not destroy the right of inheritance, nor does 
performance by a more distant relative give him a preference over 
a nearer one ; Steele, L. C. pp. 413 ss. 

(a) See Bk. I Chap. YI. Sec. 3 5, Q. 3 ; above, p 587 For the cases 
of exclusion from sharing the patrimony under the customary law 
of particular castes, Steele, L C pp. 224, 411. The many excep- 
tions admitted to the harsh rules of exclusion mark a gradual abandon- 
ment of those rules of the archaic law which can least be reconciled 
with the dictates of natural sympathy. Comp. Steele, L. C. 234, 235. 
That the continuation of the family rites and the inheritance were 
in ancient law regarded as essentially connected, seo Manu, IX. 142, 
and the Commentary; Yyav. May. Chap. IV. Sec 5, paras. 21, 
22; Stokes, H. L.B. 65; Sec. 11, para 8; Stokes, H L. B. 109; 
Brihaspati declares the vicious son liable to exclusion, since the 
patrimony “ is declared to belong to tho.so kinsmen who offer funeral 
oblations to the deceased and are virtuous ” It is however an in- 
version of the proper order of ideas to conceive the right to sacritico 
to a deceased as a source of the right to succeed to his estate. See 
above, p. 751, note {d) ; Steele, L. C. 226. 3’he right to succeed 
resting on consanguinity, see above, pp 62, 66, takes with it the duty 
of sacrifice with a more or less definite condition of defeasance in the 
event of failure or incapacity to perform the duty, but the duty subsists 
though there be no property at all (Vishnu XV. 43), and the right 
arises to the heir immediately on the death of the owner, not me- 
diately, through the celebration of the ^rMdhs or the right to celebrate 
them, except perhaps where a defeasance has occurred or the heirship 
has been renounced by the person entitled. 
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avoided by not taking the disqualified personas share^ (a) but 
as to this see above, pp. 284, 249. It will have been seen 
that the wives and widows of members equally with the 
members themselves who could take no share in the common 
estate are held entitled to maintenance by the co-membera 
in virtue of the membership of such women in their family 
of marriage, (b) This illustrates the statement in the Introd. 
to Bk. 1. above, p. 251. 

§ 6 B. 2. Female relations, not entitled to a specific 
share but to maintenance, are widows of predeceased sons 
and other descendants (unseparated) of the common an- 
cestor, (c) and daughters of such persons, in case of their 
having left no sons, (d) Such daughters are also entitled 

(а) Brethren who have retired from the world take no share. 
Eunuchs and madmen excluded must be provided with maintenance ; 
Tasishtha, Chap XVll. paras 27, 28. So also idiots, cripples, and 
those afflicted with apparently incurable and disabling disease ; 
Nilrada, Pt. II Chap. XIII. para. 22. 

(б) Mit. Chap II. Sec. 10, para. 14. Failing the husband’s 
family, a widow’s brothers support her ; Steele, L. C. 215. 

(c) The disposal of a widow is one of the duties cast on the near- 
e.st relative of her deceased husband. (Vasishtha, XVII. 56.) 
N&rada says he may appoint her to a kinsman (viniyog). In the 
Vyav. May. Chap. IV. Sec. lA^. paras- 41,44, and the Viraraitrodaya 
(Transl. p. 105 ss ) the begetting of a son by this agency (a Kshe* 
traja) is provided for as though it still formed part of the jural 
system This can hardly have been the case, but the Mit&ksharA gives 
him the second place amongst the subsidiary sons, the appointed 
daughter’s son (putrika-putra) being assigned the first. 

The interest of the brethren in their brother’s wife under the 
ancient law has been referred to above, p. 417 ss. 

(d) The daughter of a deceased coparcener must be maintained. 
See above, p. 501; May. Chap. IV. Sec. 8, para. 6 ; Stokes, H, L. B, 
85 ; idid. Sec. 9, para. *22 ; Stokes, H. L. B. 97 ; Mit. Chap. IT. Sec. 1, 
paras. 7 and 20; Stokes, H. L. B. 429, 433 ; Jykotmir et al v, Mtessf. 
Bhaotee, N. W. P. Sel. Ca. for 1863, p. 613. See NArada, Pt. II. Chap. 
XIII. and as cited by the Viramitrodaya, Transl. p. 255; Bk. I. Chap. 
II. Sec. 3, Q. 14, p. 384, See above, Bk. I. Chap. II. Sec. 1, Q. 17, 
p. 363; Bk. I. Chap. IL Sec. 6 a, Q.27, p, 408; Bk. L Chap. Ii: Sec. 

95 a 
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to a marriage portion (a) This last rule regarding daughters, 
though not given explicitly for undivided coparceners by 
the HindA lawyers, may be deduced from the injunction 
given to reunited coparceners at May. Chap. IV. Sec. 9, 
para. 22, (b) Mit. Chap. II. Sec. I., pi. 20, (c) and from 
that given to the relations of persons disabled from inherit- 
ing, to maintain and to marry the daughters of such 
persons, Mit. Chap. II. Sec. 10, para. 12. (d) Even concu- 

7, Q 10, p. 436. In some castes provision has to be made by a 
reserve for an indigent widowed sister residing with the family ; 
Steele, L. C. p. 405. Comp, above pp. 232, 241, 216. 

(а) Steele, L C. 233, 234- 

(б) Stokes, H. L. B. p. 97 

(c) Stokes, 11. L. B. p. 433. 

(d) Stokes, H. L. B. p. 457. The marriage expenses of boys and 
girls of the family are to be provided for by a reserve for the 
purpose in a partition, Steele, L. C. p 404, 422 ; see Narada, Pt. II. 
Chap. XIII. para. 33 A present made by a deceased father is 
excluded from partition, see above p. 211, and comp. Steele, L C p. 
424; Narada, Pt. II. Chap. XIII. para. 6. 

In the case of Laroo v. Manickchund ShajeCy at 1 Borr. 461, there 
being a son initiated and one uninitiated, by different mothers, and 
a daughter, it was held that the initiation of the sou should take 
place at the cost of the estate, that the daughter should have a por- 
tion of ^ of ^ Ihe property, and that the remainder should 

be evenly divided between the half-brothers, each of whom was to 
maintain his own mother, Mit. Chap. I. Sec. 7, pi. 3, 4, 5, 7 ; Stokes, 
H. L. B. 398-9. 

The property for partition was in one case pronounced subject to 
the following charges : — 

(a) Debts due by the family. 

(h) Bad debts due to the family included in the aggregate assets . 

(c) Marriage expenses of unmarried brothers and sisters. 

(d) Maintenance of female members : — 

(1) Aunt of parties. 

(2) Mother of plaintiff. 

(3) Sisters, if unmarried. 

A deduction on account of a Mandir, as after separation the 
plaintiff would not be interested in it, was disallowed, Damodarbhai 
V. Uttamrarrij Bom. H. C. P. J. F. for 1878, p. 231. 
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bines are entitled to maintenance out of an hereditary 
pension, {a) A widowed sister, left destitute by her hus- 
band, must be provided for by the widows of the deceased 
in a distribution of his property. (6) 

The rule that all widows of predeceased coparceners, 
though not entitled to a share on partition, have a claim to 
maintenance as against the estate, (c) which is supported by 
the analogy of the rules regarding wives of persons disquali- 
fied from inheriting, {d) has been laid down by Sir R. 

(a) 2 Str. H. L. 32 ; above, p. 164. 

{b) Ibid. 83, 90. 

(c) If there be joint estate sufficient the widow of a deceased copar- 
cener is undoubtedly entitled to maintenance, SavitrihaiY Laxmibai, 
I. L R. 2 Bom. 573. 

The widow of a predeceased son (undivided) is entitled to main- 
tenance from his father and brothers out of the joint ancestral estate, 
Musst Lain Ku tr V, Gauga Bishau (it al, 7 N. W. P. 261 F. B. The 
possession of jewels, <fcc., suited to her station and not productive of 
income, does not affect a widow’s claim to maintenance against her 
falher-in-law Her productive property should be taken into 
account, Shib Dayee v. Doorga Pershad, 4 N. W. P. 73. 

The Smriti Chandrika, Chap. XI. Sec. 1, pi. 34, 35, fully recognizes 
the right to maintenance, or by way of compensation to an allotment 
for life of a share of the undivided property. It assigns a higher 
right to the Patni, paras. 37, 38. 

“ The maintenance of Net Komvar, the widow of Muddun Mohmi 
was a charge upon the inheritance, which came from Muddun Mohun *’ 
(in the hands of his son’s widow), per Sir B. Peacock, in Baijun Doobey 
V. Brij Bhookun Lall Aivasfi, at L. R. 2 1. A. 279. 

As to the recognition of the duty by sharers in the mirasi villages of 
the N. W. P., see Fortescue’s Report on Delhi, dated 28th April 
1820, III. R. &. J. Sel. at p. 404. 

(d) Mit. Chap. II. Sec. 10, paras. 14, 15; Stokes, H.L. B. 457-8. In 
Ujjal Mani Dasi v Jaijgopal, 4 C. S. D. R. 491, the Pundit said 
that a predeceased son’s widow was entitled to maintenance pro- 
portionate to the father’s estate. In Rai Sham Ballahh v. Prankishan^ 
3 0. S. D. R. 33, the widow of a predeceased son was held after 
the father’s decease entitled to no charge but to food and raiment 
only ; to be received in her father-in-law’s house, Ramsoondri Debra 
V. Ramdhun Bhuttacliarjce, 4 0. S. D. A. R. 796. See further 
Khetramani Daei v. Kaehinath Das, 2 B. L. R. 55 A. 0. J. Sir 
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Couch, C. J., in Ramachandra Dikshit v. Savitrihai, (a) 
The question of a widow^s right to maintenance is discussed 
at length in the Introduction to Book I. Sec. 10, (h) and the 
rights as they subsist against the family are those which the 
heirs must satisfy when they propose to divide the common 
estate. In Madras a daughter-in-law was held entitled to 
maintenance (c) as a charge on ancestral property held by 
her deceased husband^s father, and free from the condition 

L. Peel says, in Jadeemani Dubi v.Klioytra Muliun Shil, Vyav. Darp. 

384: “Strange treats the right to maintenance aa 

a charge on the property in the hands of the heir, and it certainly has 
alv^ays been so considered in this Court.” He considers the duty to 
reside with the husband’s family merely a moral one ; but adds “ we 
shall award Rs. 10 a month, and the back inaintciiaiice must date only 
from the date of the demand. We might in a proper case say there shall 
be no back maintenance, and further maintenance should be enjoined 

only on the condition of residence with the late husband’s family ” 

See Srinivasammal v. Vijayammal, 2 Mad. H. C. R 37 ; RamcJiandra 
Dikshity. Savitrihai, 4 Bom H. C. R. 73 A. C. J. In Mtmt, Bhihi v. 
FhulGhand, 3 B, S. D. A. R. 223, a surviving brother was compelled 
to afford maintenance to his deceased brother’s widow, and in a similar 
case a widow was told that she ought to have sought maintenance 
and not a share. Miisst. Uimulta Chowdraya v. Musaf. Pudoo Munee 
Chowdraya, 4 B. S. D. A R. 19. 

(a) 4 Bom. H. C. R. 73 A C. J. The learned Judge, however, on 
a subsequent occasion, refused to recognize the authority of this case. 
See 8. M. Nistarini Dasi v. MakliaulaJ Did et al, 9 B L. R. 27. He says, 
** The question there was, as to whether one brother could be sued 
alone, and it was held that he could.” Still the brother appears to 
have been sued as holding part of the family property, not as liable 
apart from that circumstance In Lalchsniau RameUandra ei al v. 
Satyahhamabai, I. L. R. 2 Bom. 494, it has been held that the claim 
is against the estate in the hands of surviving coparceners, and that 
its non-liability in the hands of an alienee depends on the apparent 
necessity or propriety of the sale and the absence of fraud on the 
widow. See also Adhiranee Narain Goomary v. Shona Malee Pat 
Mahadai, I. L. R. 1 Calc. 366 ; Sonda Miney D^ssee v Jogegh Chunder 
Putt, ibid. 2 Calc. 262 ; above, pp. 246, 248, 269, 

(b) Above, p. 245 ss. 

(c) Viialatchi Animal v. Annasamy Saitry, 5 M. H. C. R. 150. 
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of residing with him. A Hindft widow^s maintenance was 
pronounced a charge on the estate in any hands, in 
gamut Khuhroo v. Joormuh Lall, (a) In Banyo Venayek v. 
Yamunabai (b) it was held that a widow of a coparcener in 
Bombay, though entitled to maintenance, cannot generally 
claim a separate maintenance. So also the Sastris, above, 
pp.348, Q. 12, and 354, Q. 25, and in Kashee Chander^s case 
referred to in 3 Mori. Dig. 178, (c) but in Kasturbai v. 
Shivajiram {d) it is said ‘‘ where there is family property 
available for maintenance it lies upon the parties resisting 
the claim to separate maintenance to show that the circum- 
stances are such as to disentitle the widow thereto.^^ (e) 

(a) 15 C W B 263. A person entitled by a decree to mainten- 
ance out of an estate may apparently enforce it as a charge on the 
property into whatever hands it goes. See 5. Bagliahafi Dasi v. 
Kanailal Mltfor et al, 8 B. L K» 225 ; Koomaree Debia v Roy Luck- 
meoput Singh, 23 C. W- E. 33 See Hccra Loll v. Musst. Kousillah, 2 
Agra H. C. E 42. In a partition enforced by a creditor in order to 
make the father’s share available for payment of his claim, the share 
of the wife should bo provided for, Babu Doendayal Lai v. Babu Jug* 
deep Narairi Singh, L R. 4 1. A 247. Arrears may be awarded as 
well as future payments, Rdjd Pirthee Singh v. Rdni Rdjkooer, 12 B. 
L. E. 238 

(5) I. L. E. 3 Bom. 44. See above, p. 79. 

(c) In Shiva Sundari Basils case (Vyav. Darp. 381), Sir L. Peel 
held that the widow of a predeceased son was entitled to mainten- 
ance as against the father-in-law and brothers-in-law though she had 
quitted the family house at her own mere pleasure. This is quoted 
with approval in Raja Pathan Singh's case, L R S. I. A. at p. 247 
So Koodee Monee Dabea v. Tarachund Chuckerbutty, 2 C. W. R. 134. 
But where father and son had been separated it was held that the 
son’s widow was not entitled to maintenance, Rujjomoney Dossee v. 
Shihehunder Mullick, 2 Hyde 103; Parvati v. Kisansing, I. L. R. 
6 Bom. 567. See above, p. 236 ss. 

A widowed daughter or sister after being supported by a man in 
his life must, in parts of the Panj&b, be supported by his heirs after 
his death, Panj. Oust. Law, Vol II p 180. 

(d) I. L. R. 3 Bom. 372. 

(e) See above, p. 261. 
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This doctrine must now be regarded as that of the J udicial 
Committee, which has declared that a Hindfl widow is not 
bound to residence in her husband^s family, (a) The cases 
therefore decide that a coparcener^s widow is entitled to main- 
tenance, (b) and is not bound to residence. In a case of 
actual partition it is generally necessary to provide for the 
widows by separate allotments or charges, both in order to 
secure their maintenance and as a necessary element of an 
exact distribution of the estate and its burdens amongst the 
coparceners, (c) In Bengal the liability of the ancestral 

(a) See above, p. 260 ss 

(5) See above, p 363, Q. 17 ; p. 408, Q. 27 ; p. 436, Q. 10. 

(c) In the case of Kalii v. Kosliihal, Bora. H. C P J 1882, p 420, 
decided since the earlier part of this work was printed, a claim was 
made by a son's widow against her fatherdn-law to maintenance 
for herself and her children. It was held that neither the widow nor 
the children were entitled to subsistence, the father-in-law’s property 
being self-acquired. As to the former the Court relied on the case of 
Savltribai v. Laxmibal, I. L R 2 Bom 574. If the reasons given in Sec. 
10 of the Introd. to Bk. I. are valid the claim of a son's widow in a 
united family is not, according to the HindQ law, dependent on the exist- 
ence of joint family property: it is founded on the family relation, and 
the value of the property is significant only as a means of determining 
the proper amount or stylo of maintenance. The judgment of 
Nanabhai Haridas, J., in Udaram v. Sonkabal expresses the view of 
the Hind A authorities more correctly than the recent one in which 
he concurred with Sir C Sargent, C. J. 

The Mit. in the chapter to be presently referred to insists most 
strongly on a man’s duty to support all members of his family, and 
forbids his parting with even his self-acquired property so as to im- 
pair his ability to discharge the duty. How far the duty extends is 
not defined, as far probably as the united family, which seldom com- 
prises relatives more remote than first cousins, and can be broken up 
at will. It may safely be said to reach as far as a son’s family, seeing 
that the precepts expressly include grandchildren, and the connexion 
is so strong that the son and the grandson are the first heirs, and 
must by Hindu law pay their ancestors’ debts irrespective of family 
estate. See above, pp. 263, 264. 

The Hindd girl has no voice in choosing her husband. She has 
no claim on her family of birth so long as her family of marriage can 
sustain her. See N&rada, Pt. II. Ohap XIII. paras. 27 — 29 j above, p. 
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estate to support a widowed daughter-in-law has been 

79,163. Her already pitiable lot as a widow must become in many cases 
desperate if she is reduced to homelessness and starvation in the 
face of the strongest precepts, hortatory or imperative, of her 
national law. See above, pp. 231, 246. In denying the claim of the 
grandchildren the Court refers to SavitHhai's case as expressing the 
opinion of three judges that the direction to support a child is impera- 
tive. But the legal obligation does not extend, it is said, beyond the 
son. For this a passage is cited from Strange’s Manual, Sec. 209, pur- 
porting to be an extract from the Mit. “ On the Retraction of Gifts,” but 
which is not to be found there. That Section is a commentary on 
Yfi-jhavalkya, Bk II. SI. 175, the sonseof which is that a man may bestow 
Ills own in so far as he docs not thereby injure the family, but never 
his whole property while his posterity survive. V'ijnanesvara expounds 
“ svam” in the Smriti as meaning “ Atmyam” (= specially his own, or 
personal property, as contrasted with the common estate). He divides 
things with reference to gift into four classes, alienable and inalienable* 
and (the usual forms of alienation having been gone through) into 
alienated and unalienated. In distinguishing the first two classes he 
repeats that of a man’s (proprium) self-acciuired property only so 
much is alienable as exceeds the family’s needs. As a ground for the 
limitation ho insists on the paramount right of the family to support. 
To establish this he quotes Manu’s text : ” Aged parents, an honour- 
able wife, an infant child, must be maintained even through a hundred 
trespasses ” (Comp. Manu VIII. 389) Presently afterwards ho 
incidentally quotes NArada {see Transl p. 59) to the effect that a man 
having issue must not alienate his whole property. Lastly he construes 
the text as forbidding the alienation of the whole property, however 
completely one’s own, that is though self-acquired, while issue (son or 
grandson or the like “putra-pautrddi ”) survive. Thus the obligation 
imposed by Manu, so far from being treated as exceptional or as 
limited to the literal sense of the precept, as Mr. Strange must have 
thought, is made an example of the duty to the family generally. The 
precept that he who has begotten a son and performed his tonsure 
shall provide for his sustenance is relied on for the rule that the aliena- 
tion of his (proprium or personal i.e,) self-acquired property is subject 
to restrictions so long as posterity exist. TheSection of theMit&ksharA 
is translated in the Appendix. It is in accordance with the chief Hindis 
authorities that Jagannatha says : ** If the person entitled to subsist- 
ence be not excessively vicious and the householder being mad give 
away his estate the donation is void,” Coleb. Dig. Bk. II. Chap. IV. 
Text XV. Comm. See also Steele, L. 0. 68. If the &mily of an 
outcast son can claim maintenance it seems that the right subsists 
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asserted (a) and denied. The actual decision in the latter 
case did not necessarily involve an absolute negation of the 
right as it was limited to a statement that as long as she 
elects to live with her own father she has no legal right to 
be maintained by her father-in-law/^ (6) a rule quite in 
accordance with the native authorities (c) and the customary 
law of Bombay; but it was said that daughter-in-law has 
no legal right to be maintained whether she lives with her 
father-in-law or not/^ This is opposed to the Hindu autho- 
rities (d) and to the custom of the Bombay presidency. 
Where there was ancestral property it is opposed in its result 
to the recent Bombay decisions ; but it agrees with them in 
principle, and has been relied on in them as an authority, (e) 
If tho right of a widow of a son, or other member of a united 
family, depends altogether on her deceased husband^s having 
been, not a co-member of an undivided family, but a joint 
owner of property with the surviving members against whom 
the widow^s claim is directed, then as the son in Bengal does 
not in any practical sense become a co-owner with his father 
by birth, ho cannot, on his predecease, leave anything out of 
which his widow can claim maintenance. That this is not 
the real basis of the widow^s right has been shown in the 
Introduction to Book I., (/) but it seems unlikely now that 
the Hindi theory should reassert itself against that by 
which it has been replaced. 

equally where the son has died. See Coleb. Di. Bk. Y . T. 334, and 
comp. Yivlda Chint&mani, Trans, p. 291. 

(a) Musst. Beera Kooeree v. Ajoodhya Pershad, 24 C. W. R. 476. 

(b) Khethu Monee Dossee v. Kaslieenath Doss, 10 C. W. R. 89 F. B. 

(c) See Yyav. May. Chap. IV. Sec. 8, para. 7 ; Stokes, H. L. B. 85; 
N&rada,Dlyabh&ga, paras. 28, 29, Transl. p. 98 ; above, pp. 232, 254 ss. 

(d) Above, pp. 232, 254, 257, 363, 408, 436. The Yiramicrodaya, in 
arriving at the conclusion that women are generally incompetent to 
inherit says “The daughter-in-law and the like are entitled to 
maintenance only.” See Transl. p. 244. 

(e) See Savitribai v. Laxmibai, I L. R. 2 Bom. at p. 617. 

(/) Above, pp. 239, 246 ss. Comp. Ooleb. Dig. Bk. II. 0. IV. T. 

28 Comm, in med. on the mother’s right. 
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Subject to any qualifications which the recent decisions 
have introduced, it may be said that the daughter-in-law's 
right, like every coparcener's widow's right, to maintenance 
has always been recognized in the Bombay presidency (a). 
In the case of Ramkoonwvr v. Umniur et al, (b) a daughter- 
in-law and her daughter were pronounced entitled to main- 
tenance by the stcp-mothcr-in-law, who had succeeded to 
the father-in-law's property. The mother-in-law was pro- 
nounced incompetent to dispose of the immoveable property. 
At 2 Macn. H. L. Ill it is similarly laid down that a 
widowed daughter-in-law is entitled to board and residence 
with her mother-in-law, but not to an allowance if she 
choose to live apart, (c) l^he latter part of this rule may 
now probably be held superseded by the decisions, except 
perhaps where it can be maiutaiiied as a caste law. 


{a) •See above, pp. 24(5 ss. 436 ; 1 Str. II L. 124, 172, 24*4; 2 ibid, 
412, 235, 233, where Colebrooke (referring to Mit Chap. II Sec. 1 and 
2, Stokes, H L. B 364-380,) and Sutherland recognize the daughter- 
in-law’s right in a case wherein the deceased son had no separate 
property. At page 297, Colebrooke, referring to Mit. Chap. II. Sec. 
1, p 7 (Stokes, H L. B. 429). says that even half-brothers of a wi- 
dow’s deceased husband arc bound to maintain her. See tho case of 
Sdvitribdi v. Laximibdi, I. L R. 2 Bom. 673, discussed above, pp. 

235 ss In Apaji Chlnfaman v. Gavgnhai, Bom. II. C. P. J. 1878, 

p. 127, a widow’s claim against her brother-in-law to a pecuniary 
allowance and the expenses of a pilgrimage was rejected. See 

Ambawow v Hutton Krishna et ah Bom Sel. Ca p, 150. The 

decision in Ghandrahhagabai v. Kasinath, above p. 234, is sup- 
ported by 1 Str. H L 172, but cannot bo tViought consistent with 
the more recent decisions As to the measure of maintenance of a 
predeceased coparcener’s wife see 2 Str. H. L. 291,294, 299 ; Satyabhd- 
mdbdi v. Lakshman Ramchandra, Bom H. C P J 1880, p. 62. Some 
of tho elements in determining what is a suitable maintenance for a 
Hind A widow out of her deceased husbaiid’.s estate were considered 
in Sreemutty Nittoh’ssoree Dossee v. Jogendro NatUh MuJlich, L. H. 5 
I. A 55. 

(6) 1 Borr. 458 

(c) i^eealso Book 1. Chap. I. Sec. 2, Q. 23. 24; Chap. II. Sec. 1, Q. 
6, 17 ; Sec 3, Q. 9 ; Sec. 6a, Q. 27, 28 ; Sec. 7, Q 10 ; 2 Str. H. L. 236. 

96 H 
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Where a separate maintenance has been awarded, it may 
be increased or diminished upon proper cause shown, (a) 
The order may be made subject to variation, (b) Arrears 
may be awarded (c) contrary to the opinion of the Sustri, (d) 
who thought the widow entitled only to maintenance from 
day to day. The case of Sarnswidee Baee v. Kesow Bhnt, (&) 
taking the Sastri's view, is counterbalanced by that of Sahvdr^ 
bdi V. BhavdnjiRajo {/) which regards the point as unsettled. 
A widow’s right to maintenance cannot bo sold in execution 
of a decree or otherwise transferred, (g) It is a proper 
course to make an investment in order to secure the main- 
tenance. (h) Limitation barring a claim for maintenance 

(a) See Sroeram Byttacharje<^ et al t. TvJdomoicee PehiOf .9 0. W. R. 
152 0. R ; Bam KnlJeo Koer v, Conrf of Ward^s^ 18 C W. R 478 ; 
Rukka Bal v. Goyida Baif I. L. R. 1 All 594. Above, p. 262. 

(5) Above p. 2G5; Nitbo Gopal Boy v. S. Amrit Mayor Dosooo, 24 W. 
R 428, and cases under (a), and Ramchaodra Vishnu v. Sagnnbnf, 
Bom. II. C. P. J. 1879, p. 450. A Court is not justified in reducing, 
as a punishment for a vexatious defence to a suit, the amount of 
maintenance which it would otherwise have awarded, Sroemnttji 
NiHokissorcc Dossee v. Jogondro Naufh Mullick, L. R. 5 I. A. 55 See 
Moniram Kalita v. Korry iTo/jVn >i?/,abovcs p. 258. Whore maintenance 
was withhold the Sastris have in several instances recognized aright 
in the widow by a kind of yignoris capio to seize a part of the estate 
for her support. Corap. the cases under Sec. 8 a, above, p. C5S, note 
(d). 

(c) Venhopadliyaya v. Kavari Hengnsn, 2 M. H. C. R. 36. 

(d) Bamacliondra Pay v. Luyoomy Boyer, M. S D A. R. for 1858, 
p. 286. 

(e) 1 Morr. 247. 

if) 1 Bom. H. C. R. 194. 

ig) Bhyrub Chunder v. Nubo Chundrr, 5 W. R. 112; Ramah&i v. 
Ganesh DhonddeVf Bom. H. C. P. J. 1876, p. 188. See above, pp. 254, 
302. 

(A) Above, pp. 79, 163. As to a concubine’s right to maintenance 
out of a family pension, see 2 Str H. L. 32. But where a Saran- 
jdmddr had made a grant of land to a lady it was held that she could 
not retain it against the will of his descendant, as the Government 
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runs only from the time when maintenance was refused or the 
right denied, (a) 

V. — Rights and Duties arising on Partition. 

§ 7. The rights and duties of the coparceners towards 
each other, arising upon partition, relate to 

A. The determination of the shares to which the sharers 
are severally entitled. 

The distribution of the common liabilities : — 

1. Of debts, 2. Of other liabilities. 

A. With respect to the determination of the shares for ac- 
tual enjoyment, this has regtird only to the property as it 
actually subsists without allowances for previous inequalities 
of expenditure, (h) In the case of an enforced partition 

had, in bestowing the Saranjam, intended it, as they declared, as a 
“ provision for an ancient house” inalienable from the family,, 
Jamm Sani v. Lalcslimfutrav, Bom. H. C. P. J. 1S81, p. 6. 

{a) Timmappn Bliat v, Parmoshriamma, 5 Bom IT. C. R. 130 A. C. J. ; 
Narayanrao Ramchaudra v. Ratnahai, L. R. 6 I. A. 114; Rdmchandra 
Dlkslut V Sdvifrihdi, 4 Bom. H. C. R 73 A C J. ; Act XV. of 1877, 
Sch II. 129 See above, pp, 261, 262. 

(6) S(^e above, “ Separation;” Coleb Dig. Bk. Y. Chap. Yl. T. 377, 
378; Chackun Lall Siuf/h v. Poran Chander Singh, 9 C. W. R. 483 C- 
R , where however wliat is said as to a manager's accountability to 
a minor coparcener, is opposed to Coleb. Dig. Bk. Y. T. 136, and 
Yiram. Tr. p 41, 247. At 5 B. L. R. 3J!7 {Ahhaycliandra Roy Chow- 
dhty V. Pyarimohau Guho et al) also it is said that a manager is liable 
to render an account to the other members of the j^oint family ; but 
this IS to be taken only in a qualified sense, at least in Bombay. See 
also the case of Ranganmani Dasi v. Kaslnath Butt et al, 3 Beng. L. 
R. 1 0. C. J. As to charges that may be thrown solely on the man- 
ager’s share, see 2 Str. H. L. 339-345. See also the case of Ap'povier v. 
Rama Suba I yen et al, 11 M. I. A. at p. 89 ; Joitdrdm Bechar v. Bai 
Gangd, 8 Bom. H C R. 228 A. C. J. ; Lakshman Dada Naik v. Rama- 
Chandra Dada Naik, I. L. R. 1 Bom. 561 ; Ddyakrama-Sangraha, 
Chap. YII. para. 29 ; Stokes, H. L. B. 512. A liability does not arise 
to account for assets until they are realized, Lakshman Dada Naik 
V. Ratnchandra D. N^ I. L. R. 1 Bom. 661. If only one member 
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complete accounts must be taken, (a) Securities are to be 
given up to the Court, and if necessary a receiver and manager 
is to be appointed, (b) All the coparceners must be before 
the Court. (c) (KatjAyana says) The unequal consumption 
of unseparated kinsmen shall not be removed (= rectified). 
The purport is that unequal consumption cannot be prevent- 
ed as it is unavoidable/^ (d) This is the view expressed by 
Sir C. Turner, C. J., in Madras, (c) and by Melvill, J., in 
Konerav y, Qurrav, (/) in which case there had been not 
only joint enjoyment but a separate enjoyment of portions 
by different members but in the exercise of the common 
right. The Supremo Court of Bengal throw out an opinion 
(not deciding the poin#) in Soorjeenioitcij Doastv v. Decno- 

Bcparates there is merely a eom]>iitation and a severance of his 
share, Steele, L C. i214. The customary law in most castes is very 
jealous of a single parcener’s riglit to aciquisitjons mndo by himself, 
especially as to immoveable pro])erty. l’'raditioiial sentiment, un- 
reasonable as it is, connects such property at oiicc with the whole 
family, see Steele, L C, 401. All that has been gamed by individual 
parceners therefore, is generally an acc(‘SHion to the estate to bo 
divided, (see above, p 7-o ss ) though the Sraritis, as Vasishtha, 
Chap. XVIT. para. 2(), iGcoguizc the ucciuirer’s right to a doable 
share, or as Gant Cliap. XX VI II. ])ara. 27, to the whole gam of 
learning. Where a business was carried on in a son’s name it was 
still presumed to be joint ])roperty, Narayan Jivajt v Anftji Kouermoy 
Bom. H. C P. J. 1883, ]) 01. 

(a) Three sons out of six sued for partition of an estate wrongly 
maintained to be impartible. Tlicy were awarded their moiety and 
three years’ arrears on an account of income and of expenditure for 
the benefit of the joint family. Rajah Venkaia Kannn Kamma Row v. 
Rajah Rajagopala Appa Row Bahadur, L. R 0 I. A 125. 

Here, the claim having been wrongly resisted, the relief to the 
plaintiffs was substantially put ou the same footing as if that had 
been done which ought to have been done. 

(b) Rangrav Subrav v. Venhatrav VlfJmlrav, P. J 1878, p. 184. 

(c) Rakhmajl v. Tatia Banuji, P J, 1878, p. 188. 

(d) Vtram. p. 245, 247, which also pronounces a co-sharer answer- 
able for positive fraud. 

(c) Ponnappa Pillai v. Pappuvdijyangdr, I. L. K. 4 Mad. at pp. 59, 60. 

(/) I. L. R. 5 Bom. 689. 
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bundoo MulHck, (a) that inequalities of expenditure are com- 
monly in the present day taken into account on a partition, 
and that, according to Coleb., Dig. Bk. V., T. 373, a co- 
sharer is liable for sums expended on personal enjoyment, 
not for the benefit of the family, {h) The question is dis- 
cussed at some length in the case of MajhaMm v. Vithal- 
'idoj (c) from the judgment of which, as it is not reported, 
the following extract may be given : — 

“ As to the next two objections, the object in taking accounts 
with a view to partition of an estate must, in the absence of fraud 
or gross misconduct, be simply to ascertain the existing nature and 
value of the pro[»erfcy. The HiiidCl Law docs not subject each and 
every member of a united family to an account of the portions taken 
by him from the common stock, and make him liable to restore all 
that he has taken in excess of his proper proportional share. So 
long as the family subsists undivided, it is regarded by the law 
rather as an integral unit in the community than as an aggregation 
of members, with reciprocal duties and rights admitting of precise 
arithmetical definition, and completely enforceable by the state. 
This, which was a common and prevailing conception in the earlier 
ages of the world, as Sir 11 S Maine lias shown in his Ancient Law, 
pages 131, 183, is su])ported as to the llindd community by many 
texts of recognized authority. Katyayana, quoted by Jagannatha in 
bis Digest, Bk. V. Chap. 111. T. 136, says ‘Let not a co-heir 
be obliged to make good what he expended before partition.’ There 
is even added this precept, ‘ Effects which a kinsman has embezzled, 
let not a co-heir use violence (compulsion) to make him restore ’ So 
intimate down to the period of partition is the union of the family 

(а) 6 M. I. A. 540. 

(б) “A coparcener is not, as a rule, entitled to an account against 
another in respect of payments made by the former.” Hence the 
Court inferred that one could not sue another in union for contri- 
bution towards land tax paid by the former, Nanahhai Valahhdas v. 
Nafhahliai Haribhai, Bom. H. C. P. J. 1880, p. 154. 

The position of the coparceners may in this respect be compared 
to that of a husband and wife liable to each other for positive fraud, 
but not for ordinary inequalities of expenditure. 

(c) S. A. No. 148 of 1871, decided 14tli September 1871, Bom. H. 
C. P. J. F. for 1871. 
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that protection otherwise than by remonstrance against unauthorized 
individual appropriations, is hardly thought compatible with it. 
Even ill Bengal, where the power of each member of a united family 
to deal with his own share of the property has long been recognized f 
traces of the earlier and more general system are still very easily 
discovered; Jimhta V5»haua (Dayabhaga, Chap XIII., Stokes H. 
L. B. 355-360) treating of this very subject of embezzlement or 
unauthorized appropriation, denies to it a strictly criminal character 
like theft ; for he says, in accordance with the law of the Benares 
and Western Schools, though not with his own previous precepts, 
* previous to partition a discriminative (several) pniperty referable to 
particular persons relatively to particular things is not perceived.’ 
A similar principle underlies the reasoning of Jagannatha in his 
Commentary on Texts 136 and 378 of Bk. V. of Colebrooke’s Digest, 
and it is to be observed that the ancient texts are much more curt 
and decisive in their original form than as toi>ed down by the 
glosses of more recent commentators. The position and resjionsi- 
bilitios of the Karta or manager do not at jirescut differ materially 
from those of any other member of the family. He holds a precarious 
office from which he may at any moment be deposed by the general 
wish of the fi;imily. He is not a trustee required as in ordinary 
cases of trusteeship to keep accounts of his own expenditure, or of 
that of the other members, or of supplies taken out of the common 
stock, (a) The remedy for his misconduct is his deposition, or a 
partition of property in which, as will bo seen, an adequate account 
can in general be taken 


(a) In the recent case however of Doorga Persad v KesJio 
Persad Singh, L R. 9 I. A. 27, it was contended that Shev Haiidan 
Persdd, the elder uncle of two infants, had represented them suffi- 
ciently in a suit as defendant, he being their co-proprietor and man- 
ager of the estate, and having been retained as their guardian on the 
record when their mother’s name as guardian was struck out The 

Judicial Committee say that “ the manager is not the guardian 

of infant co-proprietors for the purpose of defending suits 

against them in respect of money advanced with reference to the 
estate.” Reference is then made to Act XL of 1858, corresponding 
generally to Act XX. of 1864. This says : “ the care of the persons of 

minors and the charge of their property shall be subject 

to the jurisdiction of the Civil Courts and again “ Every person 
who shall claim a right to have charge of property in trust for a 
minor under a will or deed or by reason of nearness of kin or other- 
wise may apply to the Civil Court for a certificate of admmistra- 
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“ As regards a minor this remedy is not to the full extent avail- 
able. He cannot himself join in deposing a KartS. or make a claim 
for a partition. It is not reasonable that he should suffer by the 
mere misfortune of his possessing no friend so interested in his 
welfare as to bring a suit in his name for a partition. The Hindd 
law appeals as emphatically (Colebrookc, Dig. Bk. II. Chap. IV. 
T 17) as the English to reason, the reason of the law (Coke, I Inst. 
L II S. 188), and the misappropriation, which a minor is powerless 
to check at the time, he may yet claim to have remedied as soon as 
he is sui jmis Gross and reckless waste, as well as down-right 
fraud, which an adult coparcener would liave guarded against by 
insisting on partition, forms a proper ground ©faction on the part 
of one who could not at the time adopt that remedy. Yet mere 
ordinary extravagance docs nob entitle a minor on attaining his 
majority to an account of sums expended, and a compensation for 
those in excess of the Karta’s proportional share, for which the 
texts of the IlindO Law make no provision, and which would be 
plainly opposed to its fundamental principle of the integrity of a 
family united in sacra (Maine A. L. 192) and in interests. If such 
an account could be exacted indeed, the birth of a son would imme- 

tion; and no person shall bo entitled to institute or defend any 
suit connected with the estate of winch ho claims the charge until 
he shall have obtained such certificate.” On this it is said “No 
certificate was obtained by Shev Naiidan Pcrs&d, and although it 
is stated that he was guardian of the infants, he clearly was not the 
legal guardian, and had no right to defend the suit in their name. 
The decree in the suit therefore was not binding on the infants.” Yet 
as the debt bad originally been that of their father they were held 
responsible for one-sixth, which it seems was the share assumed by 
some one on account of the infants in a partition (comp. p. 613, supra). 
It does nob seem that Shoo Nundaii really sought or held charge of 
joint property in trust for the minors As senior member of a united 
family, he would be their joint tenant if any English law-term is appro- 
priate, holding every part of tho property as his own, (jjer mh etper 
tout) accountable in no other way than as the Hindi! law makes a 
managing member of a family accountable for gross malversation. 
As manager he could, according to most of the decisions represent 
the aggregate interests of the family in the Civil Court {see above, 
p. 615). The family however had manifestly become divided when 
the nephews by their suit sought exoneration from liability. This 
division may have occurred before the suit against Shev Nandan and 
the nephews. In that case they might remain co-proprietors with 
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diafcely impose on his father the necessity of recording every item of 
income and expenditure. The adult member of a family, who sees a 
way opening by which he may attain opulence, cannot easily free 
himself from the erabarmssment of minor members entitled to 
share his gains, and the same closeness of connexion, which thus 
makes them sharers of his gains, (a) makes them sharers also in the 
losses occasioned by his indiscretions, so long as these do not 
proceed to an outrageous length. 

“ It must, therefore, in a suit, brought by a HindA on attaining 
his majority, for partition against the other member or members of 
his family, always be a matter very much within the discretion of 
the Court to determine whether all just and reasonable bounds of 
expenditure have been so exceeded that the member sued may pro- 
perly be made responsible for the excess. The social position of the 

Shev Nandan as manager, and still hold separate interests like 
tenants in common under the English law. Such separate interests 
could not be taken charge of without breaking up the integrity of the 
estate essential to the united family In the beginning of the report 
however the uncle and nephews are described as members of a joint 
Hindft family. If in such a case the joint right of infant members 
along with the manager is a property which can be taken charge of 
by way of trust, and must be so taken for proceedings at law, the 
manager is necessarily deposed from the place assigned to him by 
the Hindd law. The distinction of rights is in fiict incompatible 
with a continuance of the joint family as shown in Appoviers case, 
see above, pp C99, 703. 

On the point of whether the decree obtained by the creditor could 
bind the infants without their having been represented by a guardian, 
their Lordships say : “ It is not necessary now to inquire, because the 
Courts below went into the question of whether the bond was given 
for a debt for which the infants were liable, and held that it was not.’* 
But the High Court had decreed that the infants were liable and 
must pay the share of the debt apportioned to them This, according 
to the view taken in the Judicial Committee was opposed to the 
principle laid down in Dem DayaVs and Suraj Bnnsee Koers cases, 
but the decree of the High Court was affirmed. The case thus 
presents difficulties and has perhaps been imperfectly reported. 

(o) Though the cleverest of a family take the management from an 
inefficient senior, and make gains, he is not therefore entitled to a 
larger share than his brethren in partition ; Steele, L. C. 397 But he 
is entitled to a recoupment of losses sustained or of debts paid out of 
his separate property on the joint account; Steele, L. C. 213, 214. 
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parties, the recognized customs of their class, and many other 
circumstances may be taken into account ; and the presumption, in 
the absence of evidence, is always that the estate simply as it 
subsists at the moment of the suit is that of which the claimant can 
demand his proper aliquot part, (a) For the event of fraud distinct 
provisions are made. The Vyavahara Maydkha (6) lays down what 
is to be found in many other works, that the brother, who by con- 
cealing the extent of the property defrauds co-heirs,' shall be 
punished by the King ; and property whether purposely concealed or 
accidentally omitted from the partition is everywhere recognized as 
a proper subject on its discovery for a further distribution on tho 
same principle as the former one. 

“ As to the determination of what the subsisting estate really is, 
what the Hindd Law prescribes as a test in doubtful cases is an 
application of the Kosha ordeal, (c) We have got beyond that 
stage of progress in which so rude a method of investigation can any 
longer be effectual, as once sometimes it was, by its operation on the 
conscience of the person exposed to it. Tlio more practical method 
of an enquiry into facLs as they (;an be proved by testimony must bo 
pursued, as that which, however imperfect, is the one that can bo 
applied with the best ho[)e of success. This resolves itself virtually 
in a ease like the present into the preparation of an account on tho 
principles already laid down of iho existing property and of those 
further sums, if any, for which the person sued may properly bo 
made answerable.” {d) 


(a) Sor the remarks of Jagannatba in Colcbrooke, Dig. Bk. V. T. 
374; Vrukafrsli Y. Gajipaija^ Binn. Jl C. P J 1870, p. 110; RidJia- 
kama v. Lakh midland ainl others, P. J. 1878, p. 238; Konerrav v. 
Gurrav, I L B 5 Bom 589. In the case of Appa Rdv v. The Court 
of Wards, I. L. R. 5 Mad. 236, the same principle was acted on by 
the Privy Council. The plaintiffs were awarded as against the defend-^ 
ants their moiety of a Zamindari and of tho mesne profits from tho 
time of their dispossession, but subject as to tho profits to the statu- 
tory limitation of three years before tho institution of tho suit. The 
moiety of the estate would necessarily, in tho absence of a special 
direction, be a moiety of it as it existed at tho time of the plaintiffs’ 
ouster. 

(5) Chap. IV. S. 7, para. 21 ; Stokes, H. L. B. 79. 

(c) Vyav. May. Chap. IV. Sec. 6, para. 3 (Manu, cited Colebrooke, 
Digest, Bk. V. T. 374) ; Stokes, H. L. B. 73. 

(d) See also below, Bk II Chap II. Sec. 1, Q. 9 ; Chap. III. See. 
2, Q, 4, Remarks ; Steele, Law of Caste, 53, 208. 

97 H 
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The partition is regulated by the nature of the property, 
as 1. divisible, or 2. naturally indivisible. In the former 
case the partition proceeds regularly by a distribution in 
specie of portions amongst the sharers. The amount of the 
portions varies according to the status of the sharer in the 
family, and, in some cases, according to the nature of the 
property. 

We have to distinguish 

a. The partition between an ancestor and his first three 

descendants. 

(1) Of ancestral property. 

(2) Of self -acquired property. 

b. The partition between brothers and collaterals un- 

divided. 

c. Between coparceners reunited. 

A. 1. a, (1) Partition hftirrm anrosfor and his f rat three 
descendants, — On a partition between an ance^^tor and his 
descendants to three generations of ancestral property, the 
shares are equal, (a) As between the ancestor and each 
of his sons or the issue of each, and between the several 
sons or the representatives of each, (h) 

(2) On a partition of self-acquired property made 
spontaneously by the head of the family, he may reserve for 
himself a double share, (r) But not if the partition be 

(a) Mife. Chap. I Sec. 5. para 8; Stoke.s, II L B. :>93; Narada, Pt. 
II. Chap. XIII. si. 12. Trace.s of the ancient rule giving a larger 
share to the eldest son are still to be found. See Bk. II. Chap. I. Sec. 
2, Q. 2, Rem. ; Steele, L. C. 210, 218. 

(b) In a few castes the sons share according to a patnibh&g, sec 
above, pp. 285, 422, but in the great majority they take equally, Steele, 
L. C. p. 419, 420. 

(c) Mit. Chap. T. Sec. 5, para. 7 ; Stokes, H. L. B. 392 ; May. 
Chap. IV. Sec. 4, para. 12; Stokes, H L. B. 50. See Coleb. Dig. Bk. 
V. T. 388, Comm, ad fin. The limited power of a father over his 
patrimony and even over his own acquisitions may bo looked on as 
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enforced by the descendants. This follows from the text 
which states that ^ if the father makes a partition hy his 
own desire, he receives a double share, (a) and is also par- 
ticularly stated in the Vlramitrodaya. (6) The descendants 
take equal ycr stirpes , {(‘) unequal partition by deduc- 

tion formerly recognized is not admitted in the present 
(Kali) age. Under the ordinary law, a father is not at 
liberty to dispose of his property in favor of one son to the 
prejudice of the others, either by way of gift inter vivos or 
by way of bequest. ((/) As the Iliiidu Law, however, admits 
the fath(‘r’s right of disposal over self-acquired moveables 
there would he no oljjection to his making an unequal 
distribution of this portion of his property amongst 


the general rule in jiirisprndenee, wherever the family has risen to 
importance, lii France and the countries which have adopted 
the French ('ode*, the portion of which a father can dispose in 
his estate is limited to his alnpiot part, counting himself and his 
children together Thus with three sons ho can by gift or by will 
alien only one-fourth ol‘ his jiroperty To a wife however he may 
give one-fourth in full ownership, and the usufruct of one-fourth 
more, pro\ ided that if he were a widower with children when he mar- 
ried her she eiiniiot have more than the smallest portion given to a 
child. The contradict ion in some ca^es between these rules and the 
question of whetlier the widow's capacity as a beneficiary is or is not, 
where there is but one child, less extensive than that of a stranger, 
have given rise to discussions amongst the Continental jurists of 
Europe, at least as subtile and incoiielusive as any with which Jagan- 
iiAtha and his precursors in India have been reproached. 

(a) Thai this is the law only as to self-acquired property is stated 
in Badri Tloy v. Bhagwat Karain Doheg, I. L. R. 8 Calc, at p. 653. 

(b) Tr. p. 63, G5. 

(o) Debt Parsliad v. Thakur Dial, I. L, R. 1 All. at p. 113. 

(d) Bhvjatigrav v. Malojirdr, 5 Bom. H. C. R. 161, A. C. J. ; Bahsh^ 
man Dada Ntiik V. Bamchandra Dada Koik, I. L. R. 1 Bom. 661; 
S. C. in App. L. R. 7 I. A. 181 ; Ooleb. Dig. Bk. V. Chap. I. T. 27, 
28; and infra, Bk. II. Chap. I. Sec. 2, Q. 2 and 5; Mit. Chap. L 
Sec. 3, para. 4, Stokes, H. L. B. 382; May. Chap. IV. Sec. 4, pam. 
11, ibid, 60. 
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his sons, (a) The Bombay High Court has ruled (b) that 
a father united with his son has full power to alienate 
self-acquired land, which implies a complete power of dis- 
posal. (c) According to this principle, the head of a family 
would bo equally unfettered in the distribution of his im- 
moveable as of his moveable self-acquired property. (//) 


(a) Mit. Chap. I. Sec. 1, para. 27, Stokes, 11. L. B. 375; May. 
Chap. IV. See. 1, para. 5, ibid. 43. A testamentary bequest cannot 
be made so as to cause an unequal division of ancestral moveables, 
Manakcliand v. Nathic Parshofam, Bom. H. C. P. J. 1878, p. 204. 

(b) Gangdhdi v. Vdinandji, 2 Bom H. C. R. 304. 

(c) See also Muddun Gopal TJiakoor ci al v. Rmn Btdcsli PcnnJpjf ef 
al 6 C. W. R. 71 C R ; Ba wa MftiSi r rt nl y. Ilaj<(lL Bisheti ProJcanh 
Narain Singh, 10 ibid. 287 C R. ; Gunganath v. Jualanafh ct ah N. 
W. P. S. D. A. R. for 1859, p. G3 ; and below, Bk. II. Chap. I. Sec. 
2, Q. 2-8, Rem. ; and Sec. 3, Q. 1, Rem. An nnoffual distribution of 
acquired property by the father is in some degree generally recog- 
nized by caste custom, subject only to the claims of the family to 
maintenance, and to protection against mere caprice Steele, L. C. 
pp. 58, 62, 216, 408. 

(d) But see also 1 Str. H. L. 20, 21; 2 ibid 9, 11, 13, 439; and 
Coleb. Dig. Bk. II. Chap. IV. Sec. 1, T. 13, 14. 

As to what is included in immoveable property according to the 
Hindd Law, see Smriti Chandrika, Cha]i. VIIL para. 18 and note ; 
Chap. XI. Sec. 1, paras. 44-48; Jamiyairdm v. Parhlnidds, 9 Bom. H. 
C. R. 116; Mahara/t^a Faiosanji v. D<srii Kahjonrayd, 10 ibid. 189 P. 
C.^Paiji Manor y, DrsaiKaUianrai, 6 ibid. 50 A.C. J. ; The Government 
of Bombay v. G. Shreogirdharlalji, 9 ibid. 222 ; Bfdvauirao v. 
Pnrshotam et al, 9 ibid. 99 ; Krishnahhat v. KapabJiat ct al, G ibid. 
137 A. C. J. ; Bharatsangjee v. Nnvanidharayn, 1 ibid, 180 ; 
Sangapa v. Sanganbasapa, R A. No. 40 of 1875, Bom. II C. 
P. J. F. for 1876, p. 214; Shivagavda y. Dharnngavda et al, 
R. A. No. 7 of 1876, ibid, for 1875, p. 144; Sitnram Govind v. The 
Collector of Tanna, S. A. No. 193 of 1874, ibid, for 1875, p. 141; 
The Collector of Thana y. Hai i Si f dram, I. L. R. 0 Bom. 510. Accord- 
ing to these decisions a hak or right appendant to an hereditary 
office or to membership of a group of village Mdhars is immove- 
able property within the meaning of the Limitation Acts, and is not 
personal property within the meaning of See. 6 of Act XI. of 1865 
(the Small Cause Court Act for the Mofussil). Consociuently the 
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Small Cause Courts have not jurisdiction in such cases even over 
claims for definite sums sued for as arrears. The contrary view, 
suggested hy llanmant rav SadaMv v. Krru, Bom.H. C.P. J. 1875, p. 
291, and Nara Tira v Naro Shidheshvar, I. L. R 3 Bom. 28, cannot 
safely be followed. The recent rulings have been embodied in Act 
XV. of 1877, Sec. II. Art. 132, which says that Malikana and Haks are 
for limitation to be deemed charges on immoveable property. 

Tithes under the English statute law are hereditaments, and a 
rent was regarded in early times as an estate subject to the 
“ assise ” for possession ; but all things of value not being land or 
interests in land (and some interests in land) are by the English law 
“personal ])ropcrty,” a term by no means identical with moveable 
property, (sec Frcke v. Lord Carbenj, L. R. Id Eq Ca. 461,) 
and peculiar to the English law, in the sense in which that law uses 
it. Sec Butler's note to Co Lit. 19L(, Sec. II. 2. A royal grant of an 
annuity therefore would bo “ nibandha ” according to Hindfi Law, 
but according to the Engli.'^h Law it would, unless issuing from land, 
be a merely personal iiilieritancc. Sec Co. Lit. 20a, and Hargrave’s 
note. In The Government ofBotnhai/ v. Dcffai Kallianrai Ilahoomatrai^ 
14 M. I. A. at p. 503, the Judicial Committee say of a Palanquin 
allowance : “ They arc by no means satisfied that the allowance, 
though payable out of the Government revenue of a particular 
Pergunna, can properly be said to be ‘ immoveable property,' within the 
meaning of the clause in question. It did not constitute a charge 
which could be enforced against the land, or, since the year I8f)8, 
against the revenues of the land prior to the claim of Government. 
The utmost right of Dowlutrai after 1803, or his descendants, was 
to receive, after the perception of the revenues by Government, 
a certain annual sum of money out of the Collector’s Treasury.” 
In the case of The Collector of Thana v. Hari Sildramf I. L. R. 6 
Bom. 546, a Full Bench on appeal from a decision in which the judg- 
ment of Sir C. Sargent, J., had prevailed against that of .Melvill, J., 
upheld the former. In the judgment delivered by Sir M. Westropp, 
C. J., it is laid down that a grant to a temple of an annuity in cash 
and grain payable out of tho extra assessments of particular divisions 
of a district is a charge on tho districts, because the assessment is 
so. It is therefore, as a charge on immoveable property, itself im- 
moveable property. This seems open to the logical objection that 
“ charge” is used in a double sense. As a real right a charge being 
ftu interest in land is immoveable property, as a tax it is not. 
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gitimate sons of the body have been born after his adop- 


(See AsMon v. Lord Langdale, 4 De G. and Sm. 402, compared with 
AHree v. Hawe, L. E 9 C. D. 337, aiid Jervis v. Lawrence, W. N. for 
1882, p. 157. A charge confers a riglit to realization by sale of that 
on which it is imposed. See Fisher, Mortg. Sec. 8; Transf. of Prop. 
Act, IV. of 1882, Sec. 100 ) Again it is said that “ a grant by a HindA 
sovereign to a Hindfi temple, which can only be held by the managers 
of the temple, is immoveable pro])crty, i.e “ albaiidhn ” This seems 
to assume the point in issue. If not, then the question is whether 
“nibandha” is necessarily immoveable property, and to say that 
because some or even all immoveable pro})erty is nibandlia, all ni- 
bandha is immoveable, is not a permissible conversion. “ The (luestion 
[is] whether the suliject of the suit is in the nature of immoveable 
property, («cc above p 229) or of an interest in immoveable propi'rty, 
and if its nature and c(uality can bo only determined by Iliiidll law 
and usage, the Hiiidft law may properly be invoked for that purpose.** 
But the •* nature and (juality '* of a tein])le grant having been thus 
determined, the question of whether it lulls w’ilhin the class of 
“ immoveable property” is one of English construction, i,e do its 
characteristics as ascertained (not the mere Hindu name by which it 
may be called; place the object wdthin or without the comprehension 
of “immoveable property.** This includes fixed objects and such 
incorporeal rights exercisable in immediate relation to tliem as the 
local law on that account recognizes as immoveable. (I’lic latter arc 
jnra ui re carved out of the full ownership of the object of property. 
iSee Story, Confl. of Laws, Sec. 417 ; Frrke v. Lord Carbery, L. R. Id E. 
C. 461. A temple allowance payable by otficiiils out of a tax levied 
by them, even a land-tax, docs ** not constitute a charge... against 
the land,*’ and therefore according to the Judicial (’ummittcc in Desai 
KalianraVs case, 14 M. I. A. 551, cannot certainly ho said “ though 
payable out of the Government revenue of a particular parganna”... 
to be “immoveable property.” {Ih) The opinion then may perhaps 
be hazarded that where the Hindii law in a matter explicable by it 
alone shows a particular right to ho a jus in re over fixed firoperty 
it may be regarded as included among.st immoveables, whether it be 
also nibaiidha or not, and that where the right is not a jus in re (a 
real right as it is called) it is not immoveable property even though 
it should be nibandlia according to the Hindu law, as ex. gr. in case 
of a iiemnuk (periodical payment) from the Government treasury. 
This agrees with the definition given in the General Clauses Act J. of 
1868, and in the Registration Act HI of 1877. In the Limitation 
Acts subse'^uent to Act XIV. of 1859 (Acts IX. of 1871, XV. of 
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tion. {a) The illegitimate son of a Sfldra may also receive 
a share at the father’s choice (h) ; but those excluded from 

1877), “ Immoveable” must necessarily be construed according to 
the definition given in Act I. of 18G8, Sec. 2. See also Wilks’s 
Mysore, Yol. 1. p. 126. 

As to the English law respecting annuities, stocks and shares 
which are generally personal property, Wms Exec. Pt. II. Bk. III. 
Chap. I Sec. 2. llow these, when held by Ilindds, would be 
regarded now that “ immoveable ” and “ non-personal ” or “ real ” 
have been identified with iiibandha” (=productive of a permanent 
income) may be a (jucstion of some difficulty. Shares in the Govern- 
ment Banks, it is ex{)ressly enacted by Act XL of 1876, Sec. 19, shall 
be “ moveable property, ” and by Sec. 22 the Banks are free to 
ignore trusts to which the shares are subject except for the purpose 
of excluding the Bank's own claims for debts due to them from 
the registered shareholders The Indian Companies Act, VI. of 
1882, Sec. 44, provides similarlj’ in the case of all Companies under 
the Act, that the shares shall not be “ real estate or immoveable 
property ” Annuities under the Indian Loan Act, 22 & 23 Vic. Cap. 
39, Sec 8, arc declared to be personal firoperty. Government loan 
notes, registered or onfaced for payment in London, are as assets of 
holder decea.st‘d declared personal property by St. 23 and 24 Vic. Cap. 
V. Sec 1 In other case.s the particular provisions of the constituting 
Statutes must, be looked to, in order to determine the nature of the 
property, and then in the ca'-'e of Hindus the Hindi! law will govern 
the relations of the representatives or co-owners of the deceased 
owner infer sr. The property will, in the first instance, usually vest 
in the executor or administrator under Act V. of 1881, Sec. 4. 

A pen.sion, in the proper sense of a stipend proceeding from the 
bounty of the Government, is protected against attachment by the 
Pensions Act, XXI 11 of 1871, Sec 11, but a grant of money or land 
revenue, such as a “ Toda Giras ” Hak, is not exempt, though under 
the samo Act it cannot bo made the immediate object of a suit 
cognizable by the Civil Court, Secretary of State for India v. 
Khemchand Jeychand, I. L. R. 4 Bom. 432 ; Syed Mahomed Isaack 
Mushynek v. Azeozoon Nissa Begam^l, L. R. 4 Mad. 341; Aadhahai v. 
Ragho, Bom. H. C. P. J. F. for 1878, p. 292. 

(a) Mit. Chap. I. Sec. 11, para. 24, Stokes, H. L. B. 420; May. 
Chap. IV. Sec. 6, para. 17, ibid. 68. 

{b) Mit. Chap. I. Soc. 2, paras. 1 and 2, Stokes, H. L. B. 426; 
May, Chap. IV. Sec. 4, para. 32, ibid, 55 ; 2 Str. H. L. 70. In the 
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a share are entitled to maintenance, (a) On a partition 
being made by a father^ head of a family, his wives receive 
each a son’s share, (b) in case they had received no Strl- 
dhana. If they had received Stridhana, they obtain half a 
share, x.e., so much as, together with their Stridhana, will 
make up a son’s share. 

A son born to the father after partition inherits his wealth 
either solely or in common with sons who have become 
reunited with him. (c) The already severed sons are disre- 
garded in a further partition between the father and sons 
in union with him. 


higher castes 'he is entitled only to maintenance, id/d. 71. Inch' run 
Valungjfpooly Taoevv. Ilamasawmy Pandla Talaver, 13 M. I. A. 141. 
The statement of the Pandits in tlic same case as to marriages 
between persons of different castes being unlawful excepu when 
sanctioned by the customary law of the castes, expresses the Ilindd 
law as received in Western India ; Steele, L. C. 29, 1()3, Ifjd. But a 
woman, being of a somewhat higher caste, is received into her hus- 
band’s, ibid. Sec above, pp. 83, 194, 263. 

(а) 2 Str. n. L. 68. 

(б) Mit. Chap. I. Sec 2, paras. 8 and 9, Stokes, H. L B. 379; May. 
Chap. IV. Sec 4, para. 15, ibid. 51; and compare the Dayakrama 
Sangraha, Chap. VI. para. 22, ibid. 512; and Smriti Chandrika, 
Chap. II. Sec. 1, para 39 The mother gets a son’s share in every 
partition, Lallject Shigli v. Roj Coomar Siiigb, 20 C. W. R. 336, and 
the other cases cited and followed in Sumrim Thakoor v. Chundcr 
Mun Misser, I. L. R 8 Calc. 17 A step-mother must live with 
her step-son to be entitled to maintenance, p. 358, Q 6 ; but see also 
Introd. to Bk. 1. Sec. 10. The Smriti Chandrikd, Chap. XI. Sec. I. 
para. 34, as quoted by the Viram. Transl. p. 136, regards the widow 
of an undivided parcener as taking a portion of the common property 
for her maintenance only when the father-in-law, &c. arc unable for 
some cause to protect her, as Narada gives them guardianship with 
full power of control accompanying their liability for maintenance, 
Viram. Tr. p. 138. Her right is intransferablo, see above, pp. 254, 302. 

(c) Mit. Chap. T. Sec. VI. paras. 1, 4 j Nawal Singh v. Bhagwan 
Singh, I. L. R. 4 All. 427. 
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The share allotted to a wife or sister in partition becomes 
Stridhana heritable by her sons only in default of daugh- 
ters, (d) or according to the Mayflkha in preference to 
daughters, (b) This rule is inconsistent with any intention 
to make property derived by a woman from her husband 
revort^^ to his family on her death. Vijhanesvara re- 
cognizes inheritance and partition equally as means by which 
a woman acquires property, and gives a single set of rules 
for the devolution of this property, all of which he calls 
Stridhana. (c) 


(а) Above, pp. 298, 308 ; Mit. Chap. I. Sec VI. para. 2. 

(б) Vyav. May. Chap IV. Sec. II Sec. X. paras. 25, 26 ; comp, 
p. 329, note (e), above. 

(c) See Mit. Chap. II. Sec. XI. paras 1, 2, 3, 8 ss, on which Sec. VI. 
para. 2 serves as a comment. But for the prevailing doctrine see also 
above, p. 334, and comp p. 781 below. 

The widow’s power of dealing with property inherited from her 
husband or given or bequeathed to her by him has recently been 
discussed by Scott, J., in a terse and comprehensive judgment which 
applies equally to a share taken in partition. The conclusion arrived 
at by the learned judge was that according to the law of Western 
India, the widow may dispose at pleasure of moveable property thus 
taken by her while subject to restrictions as to immoveables for the 
preservation of the estate, DdmodarMddhavjiv. TJidkar Parmanan- 
das Jivandds, 13th February 1883, citing the cases of Bhagwandeen 
Doobey, 11 M. I. A. at p. 573 ; Rajender Narain v Bija Gobind Singh, 
2 M. I. A- 181 ; Bechar Bhagvan v. Bai Lnkshmee, 1 Bom. H C. B. 56 ; 
Pranjivandas Toolseydas v. Devkuvarhal, 1 Bom. H C. R. at p. 133 ; 
Balvcmtrao T. Bapuji v. Purshofam, 9 Bom. H. C. R. at p. Ill; Koonjbe* 
hari BhurY* PremchandBu.it, I. L. R 5 Calc. 6S5; Venkat Bamrav v. 
Venkat Suriyarav, I. L R. 2 Mad. 333 See also above, pp. 98, 100, 
301, 334, 507. As to the quantum of the estate taken, see above, pp. 
297 ss, 336 ss ; and as to an extension of this by express agreement, 
gift or bequest, pp. 184, 315, and KoonjbeharVs case, supro : as to the 
widow’s power of bequest, pp. 181, 219, 309 ; Vyav. May. Chap. IV. Sec. 
X. para. 9. Where a widow had inherited a house from her deceased 
son, and was alive, it was held that “ whether her mortgage was made 
for such purposes as will render it valid against her successor after 
her death, is a question which it is not necessary to determine in 
the present suit.’* The mortgagee was awarded present possesaion, 
98 H 
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§ 7 A. 1. i. Partition between brothers or collaterals^ — On 
a partition between brothers the shares are distributed 
equally; on partition amongst collaterals, per stirpes, {a) 
As to the extent of the property, thus subject to equal parti- 
tion, (1) see above, § 5 a, pp. 708 ss ; § 7 a 1 a, pp. 770 ss. 

If there has been a partial distribution giving part of its 
share to one branch, it is debited with so much in account 
with the whole body of co-sharers, (r) But there is no 
general mutual right to an account of past transactions, (d) 

If previously to the separation a particular member had 
had sole possession with the assent of his coparceners of 
some portion of the estate, he may retain that portion, 
and where a member had built a house out of his separate 
funds on a piece of the ancestral land, it was held that this 

Malapa v. Basapa^ S. A. No. 379 of 1880, Bom. H. C. P. J for 1881, 
p. 43. A “reversioner,” however interested, {see above, p. 96) is 
estopped from questioning the validity of an agreement in which he 
concurred and which he attested, whereby the widow of a person 
deceased, his mistress, and an illegitimate daughter by her, made a 
distribution of his property, 8la Daai v Gur Saha% I. L R. 3 All. 
362. See further § 7 a. 1 

(а) See Sumrun Singh v. KJwdun Singh et al, 2 Calc. Sel. R. 11 ; 
Coleb. Dig. Bk V. T. 96, Comm. ; Mit. Chap. I. Sec. 3, para. 1 ; 
Stokes, H. L. B. 381 ; Chap I. Sec. 6, para. 1 ; ibid. 391 ; Smriti 
Ohandrika, Chap. VIII para 5 ; 2 Sir. II L 286, 358, 393. A mother 
cannot enforce a partition on an only son, 2 Str. H. L 290 ; but if a 
partition is made they take equal shares, Steele, L C 49, 66. 

(б) A gift from a parent to one of the sons while undivided is 
exempted from partition, Virara. Tr 260. It must be of reasonable 
value ; above, p. 211. 

(c) See above, p. 698, note (6) 

(d) See above, § 7 a, p. 763 ; Konerrav v. Gururav, Bom. H. 0. P. 
J. 1883, p. 77. A duty to account arises from the time when a 
partition is wrongly refused. Ib. 

(e) Sreenath Dutt et al v. Nand JHAehore Boae et al, 5 0. W. R. 208 
C. R. The charge created by attachment of an undivided share and 
the effect given to it by an actual transfer of part of the property to 
the possession of an execution purchaser arc to be distinguished from 
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did not become part of the family property subject to parti- 
tion. All that the coparceners can claim in such a case is a 
proportionate addition to their shares by way of compensa- 
tion for the land withdrawn from the general partition, (a^ 
So in a case of partition of interests without one in specie, (fc) 
In Vithoba Baud v. Hariba Bdvd, (r) however, a house 
was divided, because built on family property, (d) In Jotee 
Roy et al v. Bheechuch Meah et al, (e) Phear, J., says that 
by a long holding in severalty with consent of other sharers^ 
a member of the family acquires a right to have that parti- 
cular portion of the ancestral estate assigned, on a partition ^ 
to his share, and that a lessee under him may compel him 
to assert this right. Such a lessee holding on after a parti- 
tion under other co-sharers, their acquiescence in his lease 
is presumed after some years. A purchaser may build a 
wall on the part in his possession, and unless it is injurious, 
the Court will not order its removal. But there is no right, 
without permission, to injure the other^s interests, {f) 


this case. Bub should the parcener in separate possession deal with 
the part so possessed effect would be given to the transaction so far 
as consistent with justice to the coparceners. Set. above, pp. 631, 633 ; 
Pdnduratiy Anafidrdv v. Bhdt^kar Saddsklv, 11 Bom. H C. R 72. 

(а) 2 Macn. H. L. 152. 

(б) The Collector of24i Pergunnahi? v. Bebnaih Roy tt al, 21 C. W. 

R. 222. 

(r) 6 Bom. H. C. R. 54 A. C. J. 

(d) Contra, Gant DasDhar v Bijaya Gohinda Baral, IB L R 108. 

(e) 20 0. W. R. 289. 

(/) Ldlla Bisaimbhitr Lall v. Rajaram ct al, 16 C. W. R. 140; 
sambur Shaha v. Sltib Chiuider Shaha et al, 22 ibid 287. Under the 
English law when a partition is made each parcener is entitled to a 
deduction of the value added at his sole expense to the part assigned 
to him from the valuation of such part with which he is charged in 
the account with his co-owners, Wahou v. Glasa, L. R. W. N. for 1881, 
p. 167. 
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Rights and duties arising onpartition . — The rule regarding 
adopted sons given above holds good here also. The illegi- 
timate son of a Sftdra is entitled to half a share, (a) Regard- 
ing the interpretation of the term ^ half a share/ see Book I., 
Introd. p. 72, 82. (h) Onpartition amongst brethren notonly 
mothers, but step-mothers, paternal grandmothers, and step- 
grandmothers (c) receive a son^s or grandson^s share, 

(a) If there be no legitimate offspring, he is entitled to share 
equally with a daughter’s son, 2 Str. H L 70. But the Mitakshara, 
Chap. I. Sec. 12, paras. 1, 2 (Stokes, H. L. B. 466) postpones him to 
the grandson, except for half a share. So Yajn. II. 134. 

(ft) See also above, pp. 379, 382, 383. 

(c) Coleb. Dig. Bk. V. Chap. II. T. 85 Comm. Moliaheer Pershad 
V. Bamyad Singh et al, 20 C. W. R 195; Badri Boy v. Bhagwat 
Naraiii Robey, I. L. R. 8 Calc 649; Damodhur Misser v. Senahutty 
Misrain, ib. 537. But the last quoted judgment says the step-mother 
takes her allotment only for life as a maintenance. As to this see 
above, pp. 303, 308, 310, 777. “ The mother’s title to her share is 
not founded on her former property but on positive texts,” Coleb. 
Dig. Bk. 11. Chap. IV. T. 28 in mcd. 

In his wide construction of the term “ Stridhana,” Vijnaneivara 
is followed nearly a century later by Apardrka. This author says : 
** The word ‘ Adya’ is intended to include other kinds of woman’s 
property ; that for instance acquired under Yajnavalkya’s texts, 
‘The wives must be made partakers of equal portions’ ; ‘Let the 
mother take an equal share’ ; ‘ Sisters take a quarter of a brother’s 
share’ ; ‘Daughters share the nuptial present of their mother.* 
Everything else (in like manner) over which a woman has control, 
is by Manu and the rest called woman’s property,” (Stridhana.) In 
Sibbosoondery DabiaY. Bmsoomutty Bahia, I. L. R. 7 Calc. 191, it was 
held that a suit by a grandmother would lie for an equal share with 
her grand-daughter and grandsons in the properties, which, under a 
previous partition decree, had been allotted to the representatives of 
her husband, and to a life-interest in the income of the property 
remaining unpartitioned. 

In the mean time the widows are entitled to maintenance ; see 
above, p. 259. But where two widows sought to enforce the terms 
of a partition deed, superseded by other arrangements, they were 
not allowed to turn their suit into one for maintenance, Naro Trim» 
hack V. Haribait Bom. H. C. P. J. 1879, p. 33. 

Oanga Bai v. Sitaram, I. L. E. I All. at p. 174, deals with the widow’s 
maintenanoe as a charge on the joint estate, a question which 
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provided they have obtained no Strldhana. If they have 
obtained Stridhana^ they are then entitled to so mncb only 
as, with the Strldhana, will make up their proper portion, (a) 

On partition between brothers, the marriage expenses of 
the unmarried brother form a charge on the whole fund to 
be divided, and are to be provided for by a deduction there- 

is discussed at length in Lakshman Ramachandra et aly. Satya- 
bhamabaif I. L. E. 2 Bom. 494, S. C. ; Bom. H. C. P. J. F. for 1877, p. 349. 
The precepts of the Sastras on the subject of the widow’s residence 
have been variously coustrued, even by the Native commentators, as 
may be seen by comparing the VivadaChintamani, p. 265, with Jimdta’s 
Daya Bh&ga, Chap. IV. Sec. 1, para. 8 (Stokes, H. L. B. 237), and 
Coleb. Dig. Bk. V. T. 483, with Varadraja, p. 50. 

(o) Mit. Chap. I. Sec 7, paras. 1 sqq. ; Stokes, H. L. B. 397; May. 
Chap. IV. Sec. 4, paras 18 and 19, Ibid. 52. See Bk. I. Chap. IV. 
B. Sec. 1, Q 10, Eemark, p. 507 ; Coleb. Bk. V. T. 87, Comm. ; 
Jodoonath Dey Sircar et al v. Brojanath Dey Sircar et al, 12 B. L. E. 
385. The share given to a mother, &c., on partition, may, according 
to Jagannatha, be dealt with by her at her own pleasure, but, on her 
death, is inherited by her husband’s heirs. He distinguishes be- 
tween property originating in a gift on account of affinity, and in 
affinity alone, Coleb. Dig, Bk V. T 87. But see Nort. L. C. 295. 
The texts cited there may, however, be differently explained. In the 
case of a widow of a coparcener put on a partition amongst sur- 
vivors, into possession of a defined share, the Privy Council say, in 
Bhugwandeeri Doobey v. Myna Baee, at 11 M. I. A. 514 : — “ It may be 
a question whether her share does not become absolute, though in a 
case coming from Lower Bengal, the contrary was decided by this 
Committee.” Prof. H. II. Wilson, Vol. V. of his Works, p. 26, favours 
her absolute power of disposal. Coleb., in- 2 Str. H. L. 383, says 
the Mit. and Madh. Ach. treat the allotment as an absolute assign- 
ment, contrary to the Smriti Chandrik& ; see above, pp. 298, 303, 
307 ss, 338. She holds only the position of a tenant for life however, 
and has no right to destroy buildings, according to Umapd Kantapd 
V. Ningosd Hirdsdf S. A. No. 123 of 1876, Bom. H. C. P. J. F. for 
1876, p. 144. See further below, p. 782, note (d). 

The construction of a deed, allotting money, <&c., to a widow of a 
deceased coparcener, may be made according to the situation of the 
parties, 8. Babutty Dossee v. Sib Chunder Mullick, 6 M. I, A. 1 ; BoyU 
Chmd Butt v* Khett&ipaul Bysack^ 11 B. L. B. 459. 




782 


PAETITION— INTBODUOTION. [bk. ii, J 7 a 1 


from^ but not those of a brother's son. (a) A mother’s share 
is equal to a son^s. (b) A sister^s share is one-fourth of a 
brother’s, (c) Colebrooke, resting on the Mitukshara, 
makes this allotment an absolute assignment of a share, (d) 

(а) 2 Str. H. L. 286, 288, 338, 423 ; Mit. Chap. I. Sec. 4, para. 19 
(Stokes, H. L. B. 388) ; Sec. 5, para 2 {ibid. 391) ; Sec. 7, p. 4 {ibid. 
398) ; Viram, Tr. p. 81 ; Steele. L. C. 67, 214, 404. 

(б) 2 Str. H L. 296; Mit^k. Chap. I. Sec. 7, para. 1. In Bengal a 
mother is entitled to obtain a share as representative of a deceased 
son, Jugomohun Holdar v. Sarodamoyee Doseee, I. L. R 3 Calc. 149. 

(c) 2 Str. H. L. 288, 366 ; Mit Chap. 1 Sec. 7, p. 5-14 ; Stokes, H. 
L. B. 398 — 401; May. Chap. IV Sec. 4, paras. 39, 40 (ibid, 57); 
Viram. Tr. pp 84, 85. Narada, Pt II. Chap. XIII. si. 13, says that 
the eldest receives a greater share, the youngest a smaller, and the 
others equal shares, as also a sister unmarried. The variance of 
precept is explained by the Smriti Chaiidrik^, Chap. IV. as having 
reference to the extent of the estate, the sister’s claim on her bro- 
thers being greater in proportion as the aggregate is smaller. 
Dev&nda Bhatta adds that, failing the patrimony, the brothers must 
perform their sister’s marriage out of their own funds, as the 
Viramitrodaya, Tr, p. 81, imposes the duty of initiation on the 
brethren even though they have inherited nothing In the case at 2 
Str. H. L. 312, the Sastri, apparently with the concurrence of Cole- 
brooke, on a partition claimed by one of four nephews against his 
brothers and uncles, directed that the property, being divided first 
amongst the different branches, sprung from the common stock, the 
portion allotted to the plaintiff’s branch should be distributed 
between him and his brothers, subject to a charge for the mainten- 
ance and marriage of their sisters. 

(d) Mit. Chap. II. Sec. 1, p. 32 (Stokes, H. L B. 436) ; 2 Str. H, L. 
383; Vyav. May. Chap. IV. Sec. 4, para. 18 (Stokes, H. L. B. 52) ; Sec. 
10, p. 2, 7, 9 (ibid. 98, 100) Ellis, at 2 Str. H. L. 404, says ; — “ The 
daughter is heir of her father as well as the sons,” but that is per- 
haps putting it rather too strongly. If the share allotted to a widow 
is to be regarded as an estate of the same character as that which 
she inherits, th© recent decision of Dhotido v. Balkrishna, Bom. H. C. 
P. J. 1883, p. 42, is pertinent, which reiterates the rule that a widow is 
debarred from alienating the estate apart from any claims of her 
husband’s relations, eee above, pp. 100, 101 According to the caste 
usages generally, her disability to alienate fixed property is dependent 
on there being male relatives of her husband, Borr. Col. Lith. 46, 64, 
92, 103, 230, 367. Some say relatives not more remote than nephew’s 
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though some other commentaries regard it merely as a 
provision held for life, like property, as they insist, inherited 
or taken by gift from the husband, (a) Begarding the 
share allotted on a partition to a sister or widow however, as 
absolutely assigned, it may perhaps still be looked on, accord- 
ing to the analogy of the estate taken by a father in a divi- 
sion, as hereditary property for the purposes of further de- 
scent, and as, on that principle, going on the death of the 
widow to the heirs in the husband^s family, who being 
nearest to him are, for this purpose, nearest to the widow. 
This may possibly have been the view of Nilakantha, in the 
Vyav. May. Chap. IV. Sec. 10, paras. 26, 28, (b) and would 
make her position similar to that of a widow of a separated 
coparcener as '^thus conceived, (c) The MitaksharA makes 
the share simply Stridhana, (d) inherited as described in 
Bk, I. Introd. pp. 146, 310 ; and in Bk. I. Chap. IV* pp. 
501 ss, 517 ss. (c) 

§ 7 A. 1. c, — Partition between reunited coparceners , — ^In 
the case of a partition between reunited coparceners, the 
shares are equal, notwithstanding that the portions brought 

sons, ibid, 326, comp. 349. Yet her daughter and daughter’s son 
succeed to it, showing it is regarded as stridhana, ibid. 103. Ex- 
ceptionally she is allowed to dispose of what she inherited from her 
husband, ibid, 188, but not what she inherited from her father, ibid, 
165. She may alienate to relieve her necessities, ibid. 248, or to pay 
debts and funeral expenses, &c., ibid. 281, though even in such cases 
the sanction of the kinsmen may be required, ibid 303. 

In 78 Dekhan Castes it was found that a widow could give away 
property if her husband had died divided from his family but not 
otherwise ; Steele, L C. 373. By some she is allowed to dispose even 
of immoveable property given by her parents, ibid. 236. 

(а) See above, p. 777. 

(б) Stokes, H. L. B. 105, 

(c) Mit. Oh. II. Sec. 8, paras. 2, 7 ; Stokes, H. L. B. 86. 

(d) See above, and 2 Str. H. L. 402. 

(e) See also 2 Str. H. L. 411, 412; Steele, Law of Caste, 62 , 68. 
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in on reunion were unequal, (a) Eegarding the descent of 
shares in a reunited family, see Bk. I., Introd. pp. 140 
sqq. 


§ 7 A. 2. — Partition of naturally indivisible property , — 
Naturally indivisible property must be disposed of, so that 
the coparceners severally may derive from it the maximum 
of advantage, a principle readily deducible from the text 
of Brihaspati, May. Chap. IV. Sec. 7, para. 22. (h) Thus 
roads or ways, wells, tanks, and pasture-grounds ought to be 
used by all the coparceners.(c) The proceeds of an hereditary 
office are to be divided, or it may be enjoyed in turns, {d) 
Places of worship and sacrifice not being divisible, the copar- 
ceners after separation are entitled to their turns of 
worship, (e) Where such a mode of enjoyment is impracti- 

(a) May. Chap. IV. Sec. 9, para. 2 ; Stokes, H. L. B 92. The 
Smriti Chandrika, Chap. XII. para. 4, understands the prohibition 
against inequality to be directed only against the allotment of a 
quarter share to the eldest son, and allows an inequality in a new 
distribution proportionate to that of the shares brought in on 
reunion. This is expressly controverted by the Vyav. May., and is 
reconciled with Brihaspati’s rule, “ Brothers reunited share each 
other’s wealth,” only by a forced construction See Smriti Chan- 
drik&. Chap. XII. para 15; Chap. XIII. para 14. The Smriti Chan- 
drik&. Chap. XII. para. 6, also assigns to reunited coparceners shares 
in any separate acquisition equal, for each, to half what the acquirer 
retains. See p. 698, note (6), and above, § 7 a. 1 5, p. 778. 

{b) Stokes, H. L. B. 78 ; Viram. Tr. p 3 ; Coleb. Dig. Bk. V. T. 
366, Comm. 

(c) Steele, L. C. 60, 61. 

(d) Steele, L. C. 216, 218, 229, from which it will be seen that local 
or family custom in many cases allows a greater or less advantage to 
seniority. 

(e) Anund Moyee et al v. Boykantnath Roy, 8 C. W. R. 193 C. R. 
A refusal to deliver up an idol for the plaintiffs to perform worship 
was held by Pontifex, J., to constitute a cause of action, Behendronath 
V. Oddt CJmm MulUck, I. L. R. 3 Calc. 390. It is generally a pri- 
vilege of the eldest to retain the household gods. Steele, L. C. 222, 
417. 
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cable or inconvenient, the property may be sold, and its 
proceeds divided, or the rights of the coparceners otherwise 
equitably adjusted by agreement. Clothes in use, vehicles, 
ornaments, furniture, books and tools are to be kept by 
the coparceners who use them, (nr) But ser also above, § 5 
B. ad Jin,y page 730. As already pointed out (page 731) 
the family dwelling has by some been regarded as indivi- 
sible propei'ty. This doctrine has not been received by the 
Courts, except to the limited extent above indicated. A 
suit for the partition of a family dwelling may be brought 
by the purchaser at an execution sale of the rights of a 
coparcener, according to LalJ Sahoo w Khuoh Lall 

et aL (b) But in Bombay a partial partition cannot be 
enforced, (c) 

\ division of the right to worship mny bo made by assignment 
of turns, Mitiii KantJi \\ Klriinjnn of alf ‘2*2 C W R 4'^3, S C. ; 14 
Beng, L. R. 160 Property dedicated to tho service of a family idol 
is disposable only by tho assent of all the members, and this cannot 
put an cud to a dedication to a public temple, acccording to a dictum, 
of Sir M Smith, Kinn^'iir Poorganaih Ho?/ v. Ram Chnnder 
R.4 I A. at p. 58 A religious fund or dedication is indivisible 
according to Virain. 241). Naraijan Sflaiixnd v Chintamanf L L. R. 
5 Bom. 093, agreeing with Ilajalt Vvymah Valla v. Ravi Vurmak 
Knnhi I. Ii R. 1 Mad. 205, pronounces a religious endow- 

ment inalienable It ^cfcr^ to Khuadlrha iid v. Mdhdd'a'pirl, 12 Bom. 

H. C. R. 214, and many otlier ; but M<nicharam v. Pranf^hankar 

I. L. R. 6 Bom. 298 S. C Bom. H C. P. J. 1882, p 120, recognizing 
the general princi}ilo, allows an exception in favour of ]iersoiis in the 
line of succession, referring to SitarduMaf v. Sltardm Gaiu^sh^ (5 Bom. 
H. 0. R. 250 A. C. J. Svich a transaction docs not defeat the intended 
succession ; it only accelerates it. In the ab:scnce of a son, and with 
tho consent of the heir, a holder of a temple grant may alienate it 
for the maintenance of the worship, Steele, L. C. 237. By custom 
the rights of a particular * tirth-up&dya’ to minister to pilgrims is 
divisible and alienable, Ih. 85. 

The interest of a temple servant in land held by him as remuneration 
may be sold in execution, Lotlihar v. Wdgle^ I. L. R. 6 Bom. 596, 

(а) Mami IX. 200, 219; Mit. Chap. I. Sec. 4, pi. 16, 19. 

(б) 22 0. W. R. 294. 

(c) See above, p. 699. 
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A division of rents and otter profits of land or houses 
called Phalavibliaga, is permissible, and constitutes a valid 
partition, though distinguished from the ordinary distribu- 
tion in specie. The rule extends to the division of the profits 
of a Vatandari village. («) But such a distribution cannot 
be taken as conclusive of partition, [h) With the recent 
case quoted on this point, liowover, compare also Soinangouda 
V. Bharmangoiida. {c) The Smriti Cliandrika, Chap. XV., 
paras. 3, 4, says that a pltalarihli'iga^ which has discriminat- 
ed the rights of the co-sliarors to tho produce of the land, 
leaves them severally without a separate title to the laud 
itself, (d) But this docs not seem coiisistoiit with principle, {e) 
§ 7 B. 1. DMs . — Debts due to tho family may bo distri- 
buted or assigned to a single member as ])art of his share.(/) 

(a) Eavec Blnnlr v. sliunkar iShuiiktrjee ct al, 2 Burr. 730. 

(^) Sop above, p. 6'J3. 

{€) 1 Bom H. C R. 43. 

(d) So Amritrno v Ah (jJ, above p. 703. Soo however above, p. 694, 

note (d), and V Aipjdsodndf 1^1 II C R 471. 

(e) Rpe above, pp 091, 703». 

(/) Where there has been a dishonest or wanton expenditure of 
the family funds b}" one member, ‘‘a prodigal is to receive liis sliare 
after deducting the amount he lias (lissip.iied on otlicr than the 
necessary samskaras of the family," St^'clo, ]j. C. p. Gii. 

It may be noted that between Jfindils tlio rule of damdupat, or 
limitation of intere&t to the amount of tho ])rinci})nl, apjilies even in 
the case of a mortgage where no account of the nnits and profits has 
to be taken. The rale has not bc(‘u abrog.itisl by A.ct XXVITI. of 
1855 or by the Limitation Acts, Ganixit Pandurang v. Adaiji Dadahhai, 
I. L. B. 3 Bom. at p 333. Steele, L. C Siio, 2G6 The rule of 
damdupat is not applicable except whore tlie defendant is a Hindu, 
Nanchand Hansmj v. Bapunahh Rudainhhai^ 1. L. R 3 Bom. 131. It 
is sometimes ignorantly snppo^-cd that the regular judicature of the 
British Courts has increased tlie oppression of agriculturist debtors 
and small proprietors. The incorrectness of this opinion is shown by 
Steele, L. C. 269, 271 ; M, Elphinstone’s Report on tho Deccan, Bom. 
Jud. Sel. vol. IV. p. 143, 193; Grant’s Rep. ibid. p. 241, 242; Brigg’s 
Rep. ibid. 249; Chaplin’s Rep ibid. 260; Pottinger’s Rop. ibid. 298, 
326,328,337; Chaplin’s Rep. ibid. 489, 495; Robertson’s Rep. 

689. 
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An immediate payment of his share of such debts can- 
not be claimed by any member from his co-parcener, (a) 
The common debts due by the family are to be distributed 
in the same proportion as the shares of the common pro- 
perty, (h) and the debts incurred in carrying on a joint busi- 
ness override the rights of the co -sharers in the property 
acquired by means of it {<•) ; but the common property and the 
other members of a joint family are not answerable for a 
member^s separate d(3bt, (d) From a passage in the Mayukha, 
1. c., para, 2, it might appear that the discharge of the 
family debts is a neccs'-ary preliminary condition to a 
partition. Tlio passage of Katyavaiia, however, which is 
cited by Nilakantha, is diffcreutly rendered by Colebrooko. {e) 
Narada, as translated by dolly, p. 15, directs the 
brothers only to ])ay according to the shares, if they 
separate, and Jiinutavuhana (/) says of another passage 

(a) Lakahifiaii Duda Kaik v Raindiaudra Dada Xaik, I. L. R. 1 
Bom 501. 

(^) May Chap. IV Sec fj ; Stokc^, IL L. B 7- IVlicn one of se- 
veral co-sliarera in an estate p’.iys the \vhoh> re\ euiiedii^ suit to recover 
contribution from theotlun’ C 0 'sliarer'> not iv^tiiigoii contract cannot 
be brought in the Small Cause Court. XoUm Knshda Chakravarti v. 
Ham Kanmr Clinkruc xrtij I. L. \l 7 Calc. Act IX. of 1S7*2, 

Sec 6'.^; R(nn Tnhul Sin f/h v. Lall Sahm). L. R. 2 I A 

143; Gadj>’i)p L Dmai v. Ajxtji Jira r m, I L R. 3 Bom. 237; for 
the circumstances under which contribiition can and cannot be 
recovered. 

(f) Joharm Bihcc v. Shreegojtal I. L. R. 1 Calc. 470 

(cZ) Xarsinqlihlmi v. Chenapa bin Ninjapa, S. A No. 2o5 of 1877 ; 
Bora. n. C. P. J. F. for 1877, p. 320; and abo\o Bk 1. Chap. VI. Sec. 
3 (&), Q. 2, p. 5SG; 2 Str. IL L. 335, JiLdiMcshvar v. Sheshgiri^ 
Bora. H C P. J. 1831, p. 183 A vatandar’s mortgage of his vatan 
property is not valid against his heirs either iiiidor Reg. XVI. of 
1827 or under Boui. Act 111. of' 1871, iviZit Naraijan v. Hanmdpd^ I. 
L. R. 5 Bom 135. 

(c) Dig. Bk V. T. 369. 

(/) SorColcb. Dig Bk. V. Chap. II. T 111: Smriti ChnudrikA, 
Chap. II. See. 2, para. 20. 
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of Narada, Pt. II., Chap. XTII., si. 32, that it is intended 
to inculcate the obligation of paying tho father^s debts, 
(as that which says when sisters are married merely 
prescribes the duty,) not to regulate the time of partition. 
Tho Smriti Chandrika, Chap. II. Sec. 2, p. 23, says, that if 
there are assets, the debts should be paid before partition. 
But Yajiiavalkya ((juoted para. IS) prescribes merely that 
the debts and the assets shall be equally distributed. In 
other passages {a) a distribution of tho dt‘bts amongst the 
coparceners is recognised, and tho Bayakrania-Sangraha, 
Chap. VII., para. 23, (h) expressly declares that tho debts 
may be discharged subsequently to partition. 

If a distribution of the debts is made, the coparceners 
severally, who desire to secure theni.selve^ against further 
claims on the part of the creditors^ should obtain the assent 
of the latter to that arrangement, (r) Without this tho 

(a) May. Chap. IV Sec. I. para 17; Stoke.s, II. L B. 52; Mit. 
Chap. T Sec para. 1, ibiil. 081; Colcb Dig. I>k. T. Chap V. Text 
149, 185; Bk. Y. Chap III Text 111, and Jagaimdtha’s Comm. 
Chap. VI. Text 075. 

(5) Stokes, II. L* 13 510. 

(c) Sep 1 Str. H. L. 191, and the authorities quoted there; and the 
case of Bliolamth Sirkar \ Bnharam Khan d al, lo C. W. R. 392 C. R. 
The sons of deceased members are answeralih' after partition only for 
their proper shares of a father’s doljt, according to Coleb. Dig. Bk. 
I. T. 182-5. jS'cc Xarada, Chap. I Sec III para 2, Tr. p. 15; Vishnu, 
Tr. p. 45. Tho Sarasvati Yilasa, S(‘c*. 90 if, undtT.stands this as 
relating to a separate paternal debt distinguished from a family debt 
binding all, but in Doorga Pn'sad v K* sho Pt iwn?, I L R. 8 Calc. 656 
S. C., L. R. 9 I. A. 27, the Judicial (Jomrnittco .‘^ay of sons of a mem- 
ber of a joint family (according to tho statement at the beginning 
of the judgment : “But it appears to their Lordships that tho plain- 
tiffs were not liable for tho whole debt for nrhieh their father and other 
joint members of tho family were originally liable, the debt hi^ving 
been apportioned amongst the several members of tho family who 
bad separated and several bonds given for the several portions of the 
debt. It appears therefore to their Lordships that tho High Court 
was right, and that the infants were not bound to pay the whole of 
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assets may be followed in their hands, (a) though a sepa- 
rated son, it is said, is not answerable during the father^s 
life for any debt contracted by his father, {h) In Mahada v. 
Narain Mahadeo, (c) the B.ombay Sadder Court ruled that 

the debt for which the father was at one period jointly liable with 
the other members of the family, and that they were liable only for 
the father’s portion of the debt.” This they were ordered to pay, 
though their ostensible guardian was not the legal guardian and had 
no right to defend the suit in their name. If several bonds for the 
several shares of the debts had boon accepted by the creditors in 
discharge of the original joint debts, there could of course be no claim 
except upon the several obligors. But the Hindu Law seems apart 
from that to impose only a several obligation on the co-^harers 
except in virtue of any of them possessing himself of the whole estate 
or more than his share of it. Sf't' above, pp 80, dlO 

In an opinion given at 2 Str. H L. 283, Colebrookc says that 
the distribution of the debts in a portition is to be regarded 
merely as an adjustment among«'t the ])arceners not affecting a 
creditor's right against all or any of them. The caste rules, as at 
Borradailo's Collection, Lith. 41, seem merely to contemplate a parti- 
tion of the debts, but so far as property subject to a charge had been 
taken the taker would probably be liable for the common debt. See 
Steele, L. C 50, 219, 409. 

(a) Ser Coleb. Dig. Bk. I Chap. Y. T 1G7, note; T. 169, and 
Jagannfitha’s Comm. ; Coleb in 2 Str. H. L 283. 

(b) Colob. Dig luc. (•//, and Anirut Jlnv Trimburk v Trimbvck 

Row Amrutayshway, Bom Sel. Ca. 219. 2 Str H. L 277. And** 

that a minor cannot be called on during his minority, ibitl. 279. In 
Bagmal et al v. SaJasliiw ct al, S. A. No. 70 of 1861. Arnoiild and 
Tucker, JJ , held that separated sons are liable after the father's 
death for debts incurred by him before the partition As to the per- 
sonal liability for.a father's debts above, p 80 ; and below, Bk. II. 
Chap. I. Sec. I, Q 5. As to the liability of the property, see 
Jamiyatram v. ritrbhuihls, 9 Bom. H C. R. 116, referred to in the 
Intioduction to Bk. I. p 77 ; and also pp. 169, 642. In Uarreedass v. 
Ghirdurdass, S. D. A Sel. Ca. 46, on attachment of a parcener’s 
share it was made liable for its proportion of the funeral expenses of 
the parcener’s mother. See Sm^iti Chandrika, Chap. XIII. paras. 
12, 13. 

(c) 3 Morris, 346. 
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the whole of the family property remains liable for a debt 
(properly) contracted by any member, although another may 
have obtained a decree for a partition, (a) For the separate 
debt of a single coparcener, the common property is not 
liable, but the creditor may, as we have seen, make the 
share available by enforcing a partition, (h) In the common 
case of a mortgage acquiesced in by the co-sharer seeking 
a partition he is liable generally in proportion to his share 
in the mortgaged property to the charges upon it. (c) 
This does not enable him to redeem his own share alone, 
the obligation being indivisible, but he may redeem the 
whole, (d) and as a condition of giving up their proper shares 
to the co-owners he may require payment to him of such sums 
by way of contribution as shall be found duo according 
to the nature of the original transaction and on a general 
adjustment of the accounts amongst the co-sharers, (e) 
While the mortgagee is thus secured against any frag- 
mentation^^ of his security he must serve all co-sharers with 
notice of intended foreclosure under the Bengal Law,(/) and 
if he obtains a decree on the mortgage debt and (‘xecutes it by 
sale against the mortgaged property must sell both his own 
and the mortgagor’s interest therein. And even though the 
mortgagor’s interest only is specified as the object of sale 
yet the mortgagee who has promoted the sale is bound by an 
estoppel against afterwards setting up his own right, {fj) 

(a) See Narada, Pt. I. Chap III si 16. 

(^) See supra, § 6 b ; also pages 163, 263, 576, 573. 

(c) Bhyruh Clivnder Mvddutk v. Nuddiarcltand Paid, 12 C W. R. 
291 ; Laljee Sahoy v. Fakeerchand, I. L. R 6 Calc, l.'io. 

{d) The practice has sometimes been otherwise, see Masst Phool- 
bash Koonwar v. Lalla Jorjeshmar Sahoy, L. R 3 1. A. at p 26. See 
Norender Narain^s case, below, 

(e) Rama Gopal v. Pdo, Bom. H. C. P. J. F. 1881, p 161. 

(/) Norender Narain Singh v. Bwarka Lai Mundun, L. R. 5 I. A. 
at p. 27. ^ 

{g) See Hari v. Lakshman, I. L R. 5. Bom. 614, quoting Syed 
Imam Momtazooddeen Mahomed v. Rajknmar Ghose, 14 Bong. L. R. 408 
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In Sabaji Savant v. Vithsavant (a) a one-sixth share was 
awarded to two brothers by a decree for partition. They 
were dispossessed under a decree obtained by the mortgagee 
of an undivided one-sixth from the common ancestor. (6) 
It was held that they could not obtain a fresh partition in 
execution of their former decree, though it was suggested 
they might have a remedy against their former coparceners 
by an independent suit. 

§ 7 B. 2. Other liabilities, that is provisions for the main- 
tenance or portions of persons not entitled to shares, as 
described above. Section G (r) may be distributed by 
agreement amongst the co-sharers. But the estate at large is 
liable, at least in the hands of the members of the family 
making a partition, (d) and coparceners, who desire to limit 
their responsibility, must obtain the assent of the persons 
interested. At C<Lleutta it has been held (^) that the pur- 
chaser of part of an estate, subject to a charge, may be sued 
singly for the whole amount due, and the same principle 
would probably be applied in the case of a purchaser with 
notice of the lien or liability to a charge of the kind we are 


F. B.; Narsi>lls Jifrnm v. Joglehar, I. L R. 4 Bom. 57; Ind. Evid. 
Act, Sec. 115 ; Chooraniun Singh v. Shaik Mahomed Ali, L. R. .9 I. A. 
21, 25. 

(a) Bom. n. C V. J. F 1S81, p. 193. 

(5) Rkmcliandra J)lkshit v. Saritrib li, 4 Bom H. C. R. 73 A. C. J. 
and per Lord Hurdwicko in Penn, v. Lord Baltimore, 2 W. & T., L. 
C. 81)4. 

(c) SrefAso pp. 77. 163, 164, 235, 776, 780; Bk II Chap. II. Sec. 1, 
Q. 9; Narhar Singh v. Bngaaih Kucr, I. L. R. 2 All. 407 ; above, 
pp. 261, 252. 

{d) Ramacliandra VIksliit v. Savifrihai, 4 Bom. H. C. R. 73 A. C. J., 
referred to above ; Adhiranee Narain v. Skona Maloe et al, I. L. R. 1 
Calc. 365; Narada, Part II. Chap. XIII. paras. 25-29; Manu V. 148. 

(e) Prozonno Coonuir Sein v. The Rev* B* F* X- Barboza, 6 C. W. R. 
253 C.R. 
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now considering, (a) Lastly, if contrary to the knowledge 
and expectation of the co-parceners who made the partition, 
an absent co-parcener supposed to be dead should come 
forward to claim his share, or the widow of one deceased 
should give birth to a son, the proper share of this additional 
parcener must be made by proportionate deductions from the 
shares distributed. (&) The coparceners in existence how- 
ever or begotten at the time of a partition, and those only, 
are entitled to shares. After-born members of the family 
share only with their father or those united with him. (c) 

A son who has for money relinquished his share to his 
father stands thenceforth in the position of a separated son. (d) 
But as a separated son he succeeds in preference to the 
widow, though the father can dispose of the estate, (e) 

After a partition has been made a son born to a copar- 
cener (including a father in relation to sons separated from 
him in such partition) succeeds to the share and to the 
acquisitions of the separated coparcener to the exclusion of 


(a) S Bhagabafi Dis! v Kanmlal Miiter ei al, 8 B. L- R. 225; B. 
Goluck Chunder Bono v. B. OliiUa Dayea, 25 C W. R. 100 C. R. 

(5) Mit. Chap I. Sec 6, paras. 1, 8; Stokes, H. L. B 393-5; 
May. Chap. IV. Sec. 4, para 35; Stokes, H. L. B. 50; Coleb. Dig. 
Bk. V. Chap. YII. See 2, T. 394. 

(c) Yekeyamian Y. Agniswarian ef aly-i, M. II. C. R. 307 ; Mit. Chap. 
I. Sec. 6, pi. 4; Stokes, H. L. B. 394. 

id) Steele, L. C 5G, 58, 61. 

(e) See Balhrishna Trinilak v. Savifribai, I. L. R 3 Bom 54. The 
descendant who has taken a part of the pro])erty in discharge of his 
claims and left the family, (Steele, L. C 213), has thu.s forfeited his 
rights as a co-sharer in any farther partition, but not as heir on 
failure of the members who remained united and their represen* 
tative descendants. These rights arc reciprocal. (Steele, L. C. 233, 
422.) Amongst some castes this heirship of tlie brethren excludes 
the daughter except as to gifts from her father (Steele, L. C. 425) and 
even the widow {ib, 424, 423,) though in fewer cases. 
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his former co-sharers, (a) Ho stands on the same footing 
towards the paternal estate as a son who remained united 
with his father when a separation occurred between the latter 
and his other coparceners. (6) This does not, however, pre- 
vent a gift of a moderate amount to a separated son (c) as 
to one un separated. 

Partition does not finally close all claims of the father 
and sons on each other (d) or deprive a separated son of 
his right of inheritance in competition with another heir, 
as for instance a reunited coparcener not a son. (e) In case 
of absolute indigence, their claims on each other revive. {/) 
So too the claim of a mother or a wife to support is not 
extinguished by the allotment to her of a share, (ff) 

A suit on an alleged partition which the plaintiff fails to 
establish docs not bar a subsequent suit by him as a copar- 
cener for partition of the property set forth as undivided, (h) 

(a) Gaut. Ad. i28, para 26; !Narada, Pt. II. Chap. XIII. para. 44; 
Steele, L. C. 52, 406 ; Note (c) above, p. 792. 

(b) Sec Mit. Chap I. Sec 6, para. 2; Vyav. May. Chap IV. Sec. 4, 
paras. 33, 34 

(r) Mit. Chap. 1 See. 6, paras 13, 14, 15. See Lakshman Dada 
Naik V. Ramchandra Dada Xalk^ I. L. II. 1 Bom. 561, 567, S. C., L. 
B». 7 I. A 181. Not by will against an uiiscparated son, ib, 

{d) VIram Tr. ]). 54, 218. Stc it Macn 114, 148; Hirata, quoted 
in Coleb. Dig. Bk Y. T. 23. 

(e) Viram. Tr. p. 218 ; liamappa Xaikvn v. Sitliammdiy I. L. R. 2 
Mad. 182. 

(/) Steele, L. C 10, 178, 179; Smriti Chandrika, Chap II Sec. 1, 
para. 31. ss; irimafsiiifj y. Gaiipafsiug, 12 Bora. H. C R 94; Rahi- 
eliandvd v. Sakharam Vtujhf I L R 2 Bom 316; S'lvifribai v. 
Laxmibaif I. L. R. 2 Boni. at p 590. See Sne Cheiffauia Anunga 
Den Y. 'Pursurmn DeOj Mori. Dig p. 142, No. 38 So also a guru 
and a chela arc bound to support each other in distress • Steele, L. 
C. 442. 

{g) Colob. Dig. Bk V. T. 88, Comm. See 1 Str. H L 67, 175; 
Smriti Chandrika, Chap. 11. Sec 1, para. 3 ss. Steele, L. C. 40, 
states the duty generally. 

(/t) Knuerrau V. Gmurai't 1. L. R. 5 Boui t>89. 

100 H 
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The execution of a decree for partition of an estate 
subject to payment of land revenue is to be made by the 
Collector, (a) 

Repugnant conditions cannot be annexed to the separate 
estates taken under a partition, {b) 


(a) Act X. of 1877, Sec. 265. Rules for the performance of the 
duty are provided by Bombay Act Y. of 1879, Sec. 113. 

Joint owners have, under English law, equal rights to custody 
of title deeds. On a partition they are usually assigned to the sole 
owner or the owner of the largest share of the portions to which 
they severally relate, but with a right in all interested to see and 
have copies of them. See Lambert v. BogerSf 1 Meriv. 489 ; Jones v. 
Robinson, 3 DeG. M. & G. 910. Hindu custom assigns the custody 
to the head of the family with liberty of inspection to all interested. 
Steele, L. C. 220. 

(5) K. VenJeatrdmanna v. K. Bramanna Sdstralu, 4 Mad. H. C. R. 
345. 
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CHAPTER L 

BETWEEN THE HEAD OF A FAMILY AND HIS 
FIRST THREE DESCENDANTS. 

SECTION 1.— OF ANCESTRAL PROPERTY. 

Q. 1. — Can a son claim a share of the ancestral and 
undivided property from his father ? 

A , — A son has no right to demand a share of the ances- 
tral and undivided property from his father against his 
wish, unless there are good reasons for the demand. These 
reasons may be stated thus : — (1) The father has relinquished 
his claim to his property. (2) He is dissipating his pro- 
perty. (3) He is in an unsound state of mind, (4) He is 
very old. (5) Ho is afflicted with an incurable disease. In 
all these cases a son can claim a share of the ancestral pro- 
perty from his father, though he may be unwilling to give 
it. — Surat, January 3rd, 1859. 

Authorities. — (1) Vyav. May. Dayabh&ga, p. 91, 1. 7 ; (2*) Mit. 
Vyav. f. 50, p. 1, 1. 7 

“ For the ownership of father and son is the same in land, which 
was acquired by the grandfather, or in a corrody, or in chattels’* 
(which belonged to him). (Id it. Chap. I. Sec. 5, para. 3 ; Stokes, H. L. 
B. 391.) 

Remar'ks. — 1. The passage quoted by the 6&stri, as well as the 
rules derived therefrom, refers to the self-acquired property of the 
father. Regarding the fourth ground for which the son is said to 
be able to demand division— old age — it ought to be remarked that 
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it holds good only if the father is unable to manage his affairs on 
account of old ago. (a) 

2. According to the MitAksharA, 1- c. and ibuh paras 6 and 8, tho 
son has a right to demand a division of ancestral property. Nila- 
kanbha states the same. (May. Chap. IV. Sec. 4, para. 13; Stokes, 
H. L. B. 51). Bee also Duyasliunker v. Brijvullubh. {h) 

Q, 2, — A man has a right to one-third of the property 
left by his deceased father. The man has two sons. Tho 
question is, how the man^s share should be divided among 
the grandsons ? 

A . — The sons and the grandsons of the deceased have 
equal right to the share of the grandfather’s property, but as 
the father of the two grandsons is alive and is in a good 
state of health, the share cannot be divided unless the father 
has no objection thereto. The Sastra assigns many condi- 
tions to the subdivision of such share, and it is, therefore, 
impossible to say what shall be tho share of each grandson 
in the share of the son. — Surat, March, \Bilb 1858. (r) 

Authority. — * Mit. Vyav f. 50, p. 1, 1. 7 (sf’c the preceding Ques- 
tion) 

Rem\rks. — 1. The sons can enforce tho partition of the anco.stral 
property, and it must be divided equally between the father and his 
sons if the hither holds a separated share. If he is united with his 
brethren his intervening will may defeat the sons’ desire or parti- 
tion unless they can make out a ease of unfair dealing, (d) 

2 The S istri thinks of the partition of property accjuircd by the 
father liimsclf, or of the grandfather’s property during his life and 
that of the father. 

Q, 3. — Can the sons of a man divide the ancestral pro- 
perty among themselves without his consent ? 

[a] See Steele, L C. 21d. 

{b) Bom Sel. Ca pp. 41, 45. Seo above, pp. 659 ss. 

(c) Similar answers were received from Ahmediiuggur, February 
2\Ht, 1851 ; Broach, May 22nd, 1857. 

(d) See above, pp. C04, 657. . 
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A, — A man^s sons have a right to tho ancestral property, 
but if such property, after having passed from the family, 
was regained by the father, it must be considered as his 
acquisition. This, as well as that property which may have 
been directly acquired by the father, cannot be divided 
without his consent. — Tanna, March 2nd, 1854. (a) 

Authorities. — (1) Mit Yyav. f. 50, p. 1, 1. 7 {see Q. 1 of this Sec.); 
(2) f. 47, p. 1, 1. 7; (8) Vyav. May. p. 91, 1. 2; (4) p. 9l, 1. 4. 

Remarks. — 1. The sons have a right to demand from their father 
a division of the ancestral property, and can force him by law to 
make it. But they cannot divide it privately amongst themselves 
without reference to their father 

2. As to tho meaning of ‘‘ recovered,’* when applied to a family 
estate, see Bisscssnr Chitckerhuttif ct al \ Seetul Chunder Chuckeilut- 
iy, {h) and Introd. § 5 a. 2 p. 718. 

8. Prof H. TI. Wilson observes on this subject, in Vol. V. of his 
works, at ]). G8 : — “They leave no doubt that a man has neither 
temporally nor spiritually an absolute command over the whole of 
an}" description of his property : he may certainly make away with a 
great jiart of it, but there is a limit. Tliat limit is an adequate 
])roTision for Ins family, and we can conceive no more difficulty as 
to the determination of this provision by the Court, than there is 
ill the ascertainment of the sum a widow is entitled to for her 
maintenance. In the above texts also is to be understood the exist- 
ence of no distinction between self-acquired and inherited property, 
and they all apply to a man*s wealth generally, making it impera- 
tive u])on him to secure provision for his family before he alienates 
even self-acquired wealth. With this reservation, he may dispose 
of property he has gained during his own life-time as he pleases, 
as according to Katyayana ‘ except his whole estate and his dwell- 
ing house, what remains after the food and clothing of his family a 
man may give away.’ (c) Food and clothing are, however, not to be 
understood in their literal acceptation only, but imply maintenance, 
as appears from other texts. With regard also to moveable ancestral 
property, there is authority for considering that to be at the father’s 

(a) Similar answers were received from Surat, May 27/A, 1847; 
Ahmednuggur, July 18/ A, 1850; Poona, October 18/A, 1854; Dharwar, 
October 25/A, 1858. 

(h) 9 C. W. R. 09 C. R. 

(c) Vyav. May. Chap. IX. p. 4 ; Stbkes, H. L. B. 134. 
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disposal, according to the text of Y&juavalkya : ‘ of precious stones, 
pearls and corals, the father is master of the whole, but of the whole 
immoveable property neither father nor grandfather is master.* (a) 
The text of Vishnu, however, goes further and declares that * the 
father and son have equal ownership in the whole of the grand- 
father’s wealth.’ As however the control over moveable property, 
consisting at least of money or jewels, is a nullity, the distinction 
may be admitted, and the power, if not the right, of a father to 
dispose of such property at his pleasure is in general undisputed; 
at the same time it may be safely said that the alienation of this 
property, like that of self-acquired wealth, is only allowable after 
provision made for the family, and that the unequal partition of 
both amongst sons, which is authorized by special considerations, 
may be set aside, if the least favoured son can establish undeniably 
that he has been deprived of a due share of his father’s w(‘alth by 
that father’s unjust anger towards himself, or undue partiality for 
another son.** (^) 

Q. 4. — A Yogi had four sous. Two of these, ono a minor 
and another of full age, lived with tlieir father. Tlie other 
two, who had a quarrel with their father, divided the house, 
which was the ancestral property of the family, against the 
will of their father and in his absence. Can the two sons 
divide the property, or must such a division be cancelled ? 

A. — llie division must be cancelled. 

Khandesh, October 11th, 1852. 

Authobity.— Yyav May. p. 90, 1. 2. 

Remarks. — 1. The Sastri’s answer is right, because the division 
had been made, as it would seem, without due regard to the ecpial 
rights of the other brothers. But it must be understood, that, 
though this division must be cancelled, the sons may according to 
the Sastras force their father to make a division of his ancestral 
property. 

(u) Quoted from the MitaksharA in the Vyavahara MayAkha, 
Chap. IV. Sec. 1, p. 5 ; Stokes, H. L. B. 43; DAyakrama-Sangraha, 
Chap. VI. p. 19 f; Stokes, H. L B. 511; and DAyabhAga, p. 56 
(Chap. II. Sec. 22 ; Stokes, H. L, B. 204). 

(&) Comp. Steele, L. C. 213, 408 ; Coleb. Dig. Bk. V. T. 74, 75, 77, 
78 ; and see above, pp. 209, 637, 641, 645. 
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2. The authority quoted by the ^Astri, which declares that ''bro- 
thers shall divide the estate after their father’s death” (a) refers to 
self-acquired property, and is, therefore, out of place. 

Q 5. — A man has instituted a suit against his father for 
a moiety of the ancestral property as his share. The father 
has answered that he has contracted some debts on account 
of the maintenance of the family, and that his son cannot 
claim a share of the property until the debts have been paid. 
The question, therefore, is, whether a son can claim a share 
of the property without paying the debts ? 

A . — The obligation of liquidating the debts rests on the 
father. His son is not at all responsible for them as long 
as the father is alive. The father and the son have an equal 
share in the ancestral property of the family. The son, 
therefore, can claim a moiety of the property without being 
obliged to pay the debts. — Surat, Jidij Gth, I860, 

Authorities.— (1) Mit. Vyav f 19, p. 2,1 8; (2) f. 50, p. 1,1.7, 
(«ecChap I. See 1, Q 1); (3) f 40, p 2,1 11:— 

“ Even a single individual may conclude a donation, mortage, or 
sale of immoveable property, during a season of distress, for the 
sake of the family, and especially for a pious purpose.” 

*' The meaning of that is this : — While the sons and grandsons are 
minors and incapable of giving their consent to a gift and the like, 
or while brothers are so and continue unseparated, even one person, 
who is capable, may conclude a gift, hypothecation, or sale of immove- 
able property, if a calamity affecting the whole family require it, or 
the support of the family render it necessary, or indispensable duties, 
such as the obsequies of the father or the like, make it unavoidable.” 
Mit. Chap. I. Sec 1, paras. 28, 29 ; Stokes, H. L. B. 370.) (A) 

Remakks. — 1. ‘‘ In respect of the grandfather’s estate the sons are 
not dependent on the father, as they aro in rospect of the father’s 
self-acquired property. Consequently the partition of the grand- 


(fl) Borradailc, May. Chap. IV Sec. 4, para 1 ; Stokes, H. L. B. 47. 
(6) See Narada, Pt. I. Chap. Ill paras. 2, 3, 4, Ac. above, and 
Introd. to Bk. IL pp. 609, 617, 641, 614. 
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father’s estate may be made even against the father’s will, and the 
rule regarding the father’s two shares does not obtain.” (a) 

2. Though the Smritis do not provide for a son’s paying the 
family debts while the father is alive and capable, that is because they 
contemplate the father as the sole manager, {h) The passage cited 
shows that the 6dstri’s view was too narrow, for if an ordinary mem- 
ber may incumber the estate for the needs of the family, (c) miicli 
more may the father ; yet his power of dealing with it would be 
crippled if -a son could at any moment claim liis share free from its 
proportional burden. The customary law im])oscs on sons an obli- 
gation to pay all debts reasonably incurred in the administration of 
the affairs of the family, (d) as on the father of payiiig those necessa- 
rily incurred by sous living with him unless he has expressly warned 
the creditor against lending to them, (c) 

3. The rights of a decree-holder for the father’s debts were pre- 
ferred to those of a decree-holder for the debts of the owner him- 
self. (/) This would jirobably not be admitted in Bombay unless the 
property had been attached before the father's death in execution of 
the decree against him. See above, pp. 77, 161, li^d. (y) 

Q. 6. — A person had six sous, the eldest of wlioni is dead, 
the son of the deceased sues his grandfather for a share of 
the family property. Is the claim admissible ? 

A, — The grandson cannot claim any share of the property 
which his grandfather may have himself acquired, lie may, 
however, claim a share of that which may have dosccuded 
from his aucestors. — DUarwar^ 1846. [h) 

{a) Viram. Tr. p. 66. “ The father may reserve to himself one 

extra share of all property acquired by liis own exertions, and as 
respects that property lie may even dojirivc bis son of succession to 
it ; but the son has an indefeasible right to inherit descended pro- 
perty,” Steele, L. C. p. 58 

(b) See above, pp. 041, 640; Steolo, L C 405. 

(c) Above, p. 632; Steele, L. C. 51, 308. *■ 

(d) Steele, L. C 40, 217. Above, p 104. 

(c) Steele, L. C. 178 

(/) Ganga Naraln v Umesli Chuuder Bosr et al, C. W. R for 1864, 
p 277. 

(y) For the Madras law, see above, pp. 162, 028. 

(h) A similar answer vras received from Surat, September 1864. 
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Authoeity. — ♦ Mit. Vyav. f. 50, p. 1, 1. 7 {see Chap. I. Sec. 1, Q. 1). 

BiEMAEEs.— 1. The authority quoted refers only to the case of a 
father and a son. 

2. The question, whether a grandson can force his grandfather to 
make a division of the property which he inherited from his ances- 
tors, has not been touched directly in the Hindd Law-books. Still 
the correctness of the 6&stri’s opinion may be shown by the follow- 
ing considerations : — The position of a son’s son towards his 
grandfather, and his rights to the ancestral property, are exactly the 
same as those of a son failing the latter. Both have by and from 
their birth an ownership in the family property — a right which is 
indefeasible and unobstructible. (a) Moreover, on the death of his 
father, the grandson takes his place in regard to religious ceremo- 
nies and represents him; it is only consistent therefore that the 
grandson’s right to demand a division of his grandfather’s ancestral 
property should be the same as that of his father, (b) 

Q, 7. — A man has two sons. He equally divided his pro- 
perty between them. Ho gave one share to his eldest son 
and the other to his grandson, because his younger son was 
abroad. The question for consideration in the case is, 
whether a father can, without the consent of his son, give 
his share to his grandson ? 

A. — The father could not give his son^s share to his grand- 
son, unless his son is incompetent to receive it. 

Ahmednuggury September 12th, 1855. 

Authorities.— (1) Mit. Vyav f. 47, p. 1, 1. 7 ; (2) f. 60, p. 1, 1. 13; 
(3) f. 60, p. 2, 1. 8 ; (4) f. 46, p 2, 1. 14; (5) f. 50, p. 1, 1. 7 ; (6) f. 12, 
p. 1,1. 16; (7) Vyav. May, p. 161, 1.8; (8) p. 94, 1. 1; ^9) p. 94, 
1. 3 ; (10*) Vlramit. f. 181, p. 2, 1. 16 

“ Now both that partition which is made at the desire of sons 
during the lifetime (of their father), and that which is made after 


(a) See Mit. Chap. I. Sec. 1, para. 3 ; Stokes, H, L. B. 365 ; and 
Bk. I. p. 67, 74; Steele, L. C. 58, 63, 40; Coleb. Dig. Bk. V. 
Chap. II. ad imt 

(b) Bee alao Introd. to Bk. II p. 658 ; hnd Ndgalinga Mudali v. 
Salhvramsm%y^ Jfudalt et al, 1 M. H. C. B. 77. 

101 « 



802 


PABTITION. 




the father’s death, are made even at the desire of one (co-paroener). 
Therefore, that also, which has been stated by K&ty&yana, in his 
chapter on Partition, ‘ They shall deposit the wealth of minors and 
absentees, preserving it from expense, with (their) relations and 
friends,* can take effect. For, if a partition could not take place 
without the permission of such (minors or absentees), the state- 
ment that their wealth shall be deposited with relations or friends 
would be improper.** 

Ecmark. — According to the above passage it would appear that an 
absent son must not be simply passed over in favour of his son. 
But there would be no objection to deposit his share with the latter, 
in case the son’s son is of ago and fit to take care of it. See also 
Introd. to Bk. II. p. 676. 

Q. 8. — A man gave a portion of the property be- 
longing to his father to his son who had separated from 
him. It remained in the possession of his son for ten years. 
The son afterwards sold it. By this time his half brothers 
born after the giving of the property, filed a suit and assert- 
ed that they had a right to a portion of the property given 
by their deceased father. The question is, whether or not 
sons, born after their father had given away his property, 
can claim a portion of it, even when it has been sold to 
another. 

A . — When a father and his sons have divided their 
property and become separate, sons born after the partition 
can have no claim to the property which passed into the 
hands of their brothers. They cannot, therefore, sue those 
who have received a share of the property, nor those to 
whom it has been sold. — Tanna, July 12th, 1851. 

Authority. — Mit. Vyav. f . 50, p. 2, 1. 7 : — 

“ A son bom before partition has no claim on the wealth of his 
parents, nor one, begotten after it, on that of his brother.” (Mit. 
Chap. I. Sec. 6, para. 4 ; Stokes, H. L. B. 394.) 

Remarks. — 1. Sons born after partition have, however, an 
exclusive right to their father’s share, and to any property which 
he may have acquired after partition, (a) 


(a) See above, pp, 68, 792. 
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2. In the case of Baee Gmga v. Bhurumdasa Nuraeedoi, (a) the inter- 
est of a son still unborn was admitted as against a dissipation of pro- 
perty by the father ; but in the case of Buraik Chuttur Singh et od v. 
Greedharee Singh et al, (6) it was held that a grandson unborn at the 
time cannot afterwards question an alienation of ancestral property 
made by his grandfather with his father’s assent. It is only on the 
actual birth of the son that his co-ownership arises ; it is not retros- 
pective, as adoption to some extent is when made by a widow. Per- 
haps this principle may be applied to explain the case of Giridhari v. 
Kanto, (c) the debts there having apparently been contracted before 
the birth of a son. (d) A son cannot contest an alienation made 
by his father before he was begotten, or adopted. ( / ) 

SECTION 2.— OF SELF-ACQUIRED PROPERTY. 

Q. ] . — Can a man and his son divide their property be- 
tween them ? 

A. — The property lefc by the grandfather may be equally 
shared by the son as well as his father. The property 
acquired by the father should be divided into three shares, 
two of which should bo allotted to the acquirer and one to 
his son. — Sholapoor, January 29th, 1855. 

Axtthokities. — (1) Yiram. f. 105, p. 2, 1. 3; (2) Vyav. May. p. 18S, 
1. 6; (3) p. 174, 1. 3; (4) p. 180, 1. 3; (5) p. 180, 1. 4; (6*) Mit. Vyav. 
f. 60, p. 1, 1. 7 {see Chap. I. Sec. 1, Q. 1) ; (7*) f. 60, p. 1, 1. 11 

So does that which ordains a double share (relate to property ac- 
quired by the father himself). ‘ Let the father making partition 
reserve two shares for himself.’ ” (Mit. Chap. I. Sec. 6, para. 7 ; 
Stokes, H. L. B. 392). But see also paras. 9, 10 ; Stokes, H. L. B. 393 ; 
Colebrooke, Dig. Bk. V. Sec. 96 ; Narada, Pt .11. Chap. XIII. si 12. 

Q. 2. — A man has four or five sons, and it is probable 
that he may have more. For some reason known only to 


(a) Bom. S. A. R. for 1840, p. 16. 

(b) 9 0. W. R. 337. 

(o) L. R. 1 1. A. 820. 

id) See Chap. I. Sec. 2, Q. 8. 

(e) Jado Singh v. Musst Ranee, 6 N. W. P. R. 113. 

(/) Bambkat v. Lakehman Chintaman, I. L. R. 5 Bom. 630. 
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the man, he framed a memorandum, showing what each 
of his sons was to receive on account of his share. Can 
this memorandum be taken advantage of by the sons in 
claiming a share during the lifetime of the father ? 

A. — A father may give shares to his sons if he chooses, 
but sons have no right to demand shares of any property 
acquired by their father while ho is alive. The memoran- 
dum does not seem to be authoritative, and cannot be taken 
advantage of by the sons. — Dharimr, January Wtli^ 1850. 

Authority. — Mifc. Vyav. f 47, p. 1, 1. 12 : — 

“ One period of partition is, when the father desires separation as 
expressed in the text [para. 1], ‘When the father makes a partition.* 
Another period is while the father lives, bub is indifferent to wealth, 
and disinclined to pleasure, and the mother is incapable of bearing 
more sons ; at which time a partition is admissible, at the option of 
the sons, against the father’s wi.sli ; as is shown by Narada, who pre- 
mises partition sub.seciueiit to the demise of both parents, ‘ Let song 
regularly divide the wealth when the father is dead,’ and adds, ‘ or 
when the mother is past child-bearing, and the sisters are married, 
or when the father’s sensual passions are extinguished.* Here the 
words ‘Let sons regularly divide the wealth’ are understood. 
Gautama likewise having said ‘ after the demise of the father, let 
sons share his estates,’ states a second period, ‘ Or when the mother 
is past child-bearing ; ’ and a third, ‘ While the father lives, if he 
desire separation.’ So, while the mother is capable of bearing more 
issue, a partition is admissible by the choice of the sons, though the 
father be unwilling, if he be addicted to vice or afflicted with a last- 
ing disease. That Sankha declares, ‘ Partition of inheritance takes 
place without the father’s wish, if he be old, disturbed in intellect* 
or diseased.’” Mit. Chap. I. Sec. 2, para. 7 ; Stokes, H. L. B. 378. 

Eemabk. — See Book II. Introd p. 606 ss ; 1 Str. H. L. 193. The 
Mit. Chap> I. Sec. 5, para. 8, (a) assigns to the sons power to demand a 
partition of ancestral property at any time, while para. 10 gives to the 
father full power as against control by the sons, of dealing with pro- 
perty acquired by himself. At Madras it has been said, in Ndgalinga 
Mudali V. Svlfbiramaniya Mudali et al, (b) that paras. 8 and 11 of Sec. 

5 relate to a partition of ancestral property, while Sec. 2 relates to 


(a) Stokes, H. L. B. 393. 

(b) 1 M. H. C. R. 77. 
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property acquired by the father himself. The Mit. Chap. I. Sec. 2 
{see Q. 4) recognises unequal partition of self-acquired property by 
the father as still consistent with the Hindil Law, limited however so 
as not to allow more than a deduction of one-twentieth, one-fortieth, 
and one-eightieth for the first, second, and third sons respectively.(a) 
It applies the prohibition against any unequal division only to a 
partition by sons amongst themselves. See Q. 3,4 below. Thus the 
power of disposition, generally affirmed in paragraph 10 of Sec. 5, and 
extended by the High Court of the N. W. P. to ancestral property,(6) 
does not imply that of a capriciously unequal distribution, that 
case being expressly provided against in Sec. 2, para. 13. (c) 
The passage in Sec. 5, para. 10, is further qualified by Sec. 1, 
para. 27, {d) followed in Mattumaran v. Lakshmi. (t) 

The Vyav. May. Chap. lY. Sec. 6, para. 2, (/) extends the 
prohibition against inequality to a partition by a father. The 
Viramitrodaya, cited iw/ra, follows the Mit&kshara.. Narada allows 
the father to give the eldest the best share or to distribute according 
to his inclination, Karada, Pt. II. Chap. 13. para 4. This passage 
points to the special deductions, as Pt. I. Chap. III. paras, 36, 40, to 
the father’s complete authority. The Mlt. Chap. I. Sec. 5, pi. 7, (g) 
limits similar passages to the self-acquired property, and the 
father’s independence as to such property in a partition 


(a) So Smriti Chandrika, Chap. II. Sec. I. paras. 3,8, 22; Chap. 
YIII. para. 25 ; Madhaviya, paras. 5, 9 ; Yaradraja, pp. 5, 8. These 
deductions had reference very probably as originally instituted to 
the rank of the wives married in succession from amongst the differ- 
ent classes. Such a ground of difference in the rank of the sons is 
found in various parts of the world, as ex gr, amongst the SwSthis 
in the Himalayas. 

In Kangra it appears that the eldest son still takes either one- 
twentieth or else some particular field or chattel as an addition to 
his aliquot share in an inheritance. In return he has to pay a pro- 
portionally extra share of the paternal debts should there be any. 
Panj. Oust. Law, Vol. II. pp. 182-3, 225. 

{b) Baldeo Das v. Sham Lall, I. L. B. 1 All. at pp. 78, 79. 

(c) Stokes, H. L. B. 380. 
id) Ibid. 376. 

(e) M. S. R. for 1860, p. 227. 

(/) Stokes, H. L. B. 72. 

(p) Stokes, H. L. B. 392. 
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Boema to mean independenoe only of the son8| not freedom to depart 
fh>m the rules prescribed by the S&stras. (a) 

In Bahirji Tamji v. Oodatsing et al, {h) the High Court of Bombay 
ruled that a grantee of an In&m village from the B&j&h of Satara 
might by will settle it on his two junior wives and their children 
to the exclusion of his eldest son. See the Remarks under Ques- 
tions 4 and 6, and the Introduction to Book II. § 7i on the Rights 
AND Duties aeisino on Partition. 

Q. 3. — A man has a son by each of his two wives. Should 
any larger share be given to the son of the elder wife ? 

A. — No. — Dharwar^ 1846. 

Authority. — * Mit. Yyav. f . 48, p, 1, 1. 8 : — 

** It is expressly declared, * As the duty of an appointment (to 
raise up seed to another), and as the slaying of a cow for a victimi 
are disused, so is partition with deductions (in favour of elder bro- 
thers).” (Mit. Chap. I. Sec. 3, para, o ; Stokes, H. L. B. 382). 

Remark. — The “ partition with deductions” (uddh&ra) includes the 
division between elder and younger sons, and between the sons of 
elder and younger wives. Regarding the latter, see Gautama, 
Adhy&ya 28, paras. 11, 12, Transl. p. 300, 301. 

Q, 4. — There are two uterine brothers whose father is alive. 
When they divided their property, one of them obtained a 
larger piece of ground. The other has sued him for it. 
The father wishes that the unequal division should remain 
as it is. Can the brother’s claim to an equal division be 
allowed ? 


(a) Mit. Chap. I. Sec. 5, pi. 10 (Stokes, H. L. B. 393) compared with 
Sec. 2, pi. 1, 13, 14 (Stokes, H. L. B. 377, 380), and the Smriti Chan- 
drik&. Chap. II. Sec. 1, pi. 14, 20, compared with Chap. VIII. pi. 19, 
25, 26 ; Viram. Tr. pp. 64, 63 ss. 

According to the early Common Law in England the inherit- 
ance if held in socage had to pass according to custom either to the 
eldest or youngest son or in equal parts to all the sons, saving the 
preferential right of the eldest to the family abode, for which allow- 
ance was made to the others. Glanv. YU. 3. 

{h) R. a. 47 of 1871 ; Bom. H. 0. P. J. P. for 1872, No. 33. 
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A. — In the Kali age^ unequal division is forbidden* One 
brother can therefore sue the other. The father has no 
right to maintain an unequal division. 

Ahmednuggur, July QOth, 1848. 

Authokities.— (1) Mit. Vyav. f. 47, p. 1,1. 7; (2) f. 48, p. 1, 1.8 
(see the preceding question) ; (3) f. 52, p. 1, 1. 13; (4) f. 60, p. 1, 1. 7; 
(6) f. 47, p. 2, 1. 7 ; (6) f. 51, p. 1, 1. 3 ; (7*) f. 47, p. 1, 1. 11 

‘ ** This unequal distribution supposes property by himself acquired. 
But if the wealth descended to him from his father, an unequal 
partition at his pleasure is not proper ; for equal ownership will be 
declared.” (Mit. Chap. I. Sec. 2, para. 6 ; Stokes, H. L. B. 378.) 

(8*) Mit. Vyav. f. 48, p. 2, 1. 10 

“ The distribution of greater and less shares has been shown (§ 1), 
To forbid in such case an unequal partition made in any other mode 
than that which renders the distribution uneven by means of ‘deduc- 
tions,’ such as are directed by the law, the author adds : — ‘ A legal 
distribution, made by the father among sons separated with greater 
or less shares, is pronounced valid.* 

“ When the distribution of more or less among sons separated by 
an unequal partition is legal, or such as ordained by the law, then 
that division, made by the father, is completely made, and cannot 
afterwards be set aside : as is declared by Manu and the rest. Else 
it fails, though made by the father.*’ — (Mit. Chap. I. Sec. 2, paras. 13 
and 14 ; Stokes, H. L B. 380.) 

Remarks. — 1. Under the law of the Mit&kshara the answer is cor- 
rect, whether the land was ancestral (Auth. 7) or self-acquired property 
(Auth 8 and 9). The inequality of distribution contemplated by the 
latter is strictly limited to the specified deductions that may be 
made in favour of the eldest son or the eldest wife’s son. See Q. 2, 
Remark. According to the principles laid down by the Courts an 
unequal division of self-acquired property by a father is perhaps 
admissible, but it is opposed to the Commentaries, (a) except as to a 
reasonable gift to a particular son. See above, pp. 206, 209, 211. 


(a) ** He may distribute his property, but he must do it according 
to law,” Ellis, at 2 Str. H. L. 418. The Smriti ChandrikA and M&- 
dhavtya, on examination by Coleb. yielded a similar result as to 
immoveables, 2 Str. H. L. 439, 441. So according to the Benares 
and Mithila law, according to Sutherland, ibid* 445 ; and in Bombay^ 
449, and Madras, t5id. 450* 
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2. The principle adopted by the Snipti Chandrikft, of a complete 
ownership arising immediately on birth coupled with an exclusive 
power of administration in the father during his life is contested by 
Jimtltav&hana and Raghunandana, who argue that the right arises only 
on the father’s death. Mitramisra refutes their contention, Vlram. p, 
7-15. At p. 45 he insists on the distinction between ownership and 
independence in disposal of property. 

Q. 5. — A man has two wives. Each of them has a son. 
The husband lived with the elder wife, and to her son ho 
gave all his property in disregard of the claim of the younger 
wife^s son. Has he a right by law to do so ? 

A . — A father cannot give the whole of his property to one 
of his sons. — Dharivar, May 15//?, 1850, 

Authorities. — (*1 — 3) Sjp the preceding two cases; (*4) Virami- 
trodaya, f. 172, p. 2, 1. 13 : — 

“ If (the father’s) desire only were the reason for the allotment of 
the shares, then this passage of Katyayana, ‘ But at a partition, 
made during his life-time, a father shall not give an (undue) prefer- 
ence to one son, nor shall he disinherit a son without a sufficient 
reason,* would have no object. * He shall not give preference* 
means ‘ he shall not give him, at his pleasure, a preference other 
than the share of the eldest and the rest, which have been declared 
in the law books.”* {Sre the passage, on which this is a com- 
mentary, quoted in Bk. I Chap. II. Sec. 3, Q. 14 ; suprOy p. 111). 

Remarks. — 1. A father is not at li])erty by way cither of gift or of 
partition to give nearly all the ancestral moveable property to one 
son to the exclusion of another, (o) 


According to the Jewish law “ the father had no power of disin- 
heriting his sons, the firstborn received by law two portions, the 
rest shared equally.” Milman’s Hist, of the Jews, Vol. I. p. 172. 

As to the earlier English law above, pp 214, G70. The Saxon 
law there noticed agreed with that of the other Teutonic tribes, deve- 
loped into the German Landrccht, see Laboulaye, op. cit, 373, 394. 
The growth of the power of alienation of immoveable property in 
Europe is the subject of a learned note by Maynz to his System^ 
§177. 

(a) Bhujangrav et al v. Mahjirav, 5 Bom. H. C. R. 161 A. C. J. ; 
L^kskman Dada NcUk v. Ramachandra Dada Naik, I. L. R. 1 Bom. 
j Coleb. Dig, Bk. V. T. 27 ; 2 Str. H. L. 435. 
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2. A man cannot give his whole ancestral estate to his son elTclud* 
ing his grandsons by another son deceased, (o) 

3. According to the Benares law ho cannot give all his self* 
acquired property to one son or grandson excluding the others. 
Prof. H. H. Wilson observes on this subject, in Vol. V. of his 
Works, at p. 74 — We cannot admit either, that the owner has 
more than a contingent right to make a very unequal distribution of 
any description of his property, without satisfactory cause. The 
onus of disproving such cause, it is true, rests with the plaintiff, 
and unless the proof were too glaring to be deniable, it would not 
of course be allow(‘d to operate We only mean to aver that it is at 
the discretion of tlie Court to determine whether an unequal distri- 
bution has been attended with such circumstances of caprice for 
injustice as shall authorise its revisal. It should never be forgotten 
in this investigation, that wills, as we understand them, are foreign 
to Hindu law.” 

As to the attempted validation of such a distribution on the prin- 
ciple o{ factum VdJ't, he say<, illd p. 71 — “ It is therefore worth 
while to examine thi.s doctrine of the validity of illegal acts. In the 
first place, then, where is the distinction found ? In the most recent 
commcntator.s, and those of a peculiar province only, those of Bengal, 
whose explanation is hiunded on a general position laid down by 
Jjmittavi'lhana ; ‘therefore, since it is denied that a gift or sale 
should be made, the precept is infringed by making one ; but the 
gift or transfer is not null, for a fact cannot be altered by a hundred 
texts,’ Dayabbslgn, p dO. '/>) Thus remark refers, however, to the 
alienation of property, of whicli the alienor is undoubted pro- 
prietor, as a father, of immoveable property if self-acquired, or a 
coparcener of his own share before partition ; but he himself con- 
cludes tliat a father cannot dispo.'^e of the ancestral property, 
because he is not .^olo master of it. ‘Since the circumstance of 
the father being lord of all the wealth is .stated as a reason, and 
that cannot be in regard to the grandfather's estate, an unequal dis- 
tribution made b}" the father is lawful only in the instance of his ' 
own acquired wealtii.’ Nothing can be more clear than JtmAta- 
v&hana’s assertion of thi.s doctrine, and the doubt east upon it by its 
expounders, Raghuiiaiidana, Sri Krishna, Tark&lank&ra, and Jagan- 
n&tha is wholly gratuitous. In fact the latter is chiefly to blamo for 
the distinction between illegal and invalid acts. 

(a) 2 Macn. H. L. 210. 

(b) Stokes, H. L. B. 207. 

102 R 
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Q, 6, — A man has an odd number of sons and an even 
number of sons by his Lagna and Fit wives re- 
spectively. Howsbould hisproperty be divided among them ? 
and have both the wives equal rights and position in the eye 
of the law ? 

A. — The property should be equally divided among the 
sons of the Lagna^^ and wives. Both the wives 

have equal rights and position in the eye of the law. The 
ceremonies of Lagna’^ and are however different. 

Dharwar, 1858. 

Authorities. — (1 — 4) See the three preceding cases. 

Remark. — Regarding the position of P&t wives, see remark ta 
Bk. I. Chap. II. Sec. 6a, Q 37, p 413. 

Q, 7. — A shoemaker has four sons, three by his Lagna^^ 
wife and one by his Pat wife. Two of the Lagna wife^s 
sons are minors. The father has divided his property in the 
proportion of one-half to the son of the Pat^^ wife and one- 
half to the sons of the Lagna wife. Is this a legal 
division ? 

A , — It is ordained in the law that, in the Kali age, (a) a 
father should divide his property, real and personal, equally 
among his sons. If any one should divide his property 
against this rule, it is not legal. A son has the right to 
prevent his father from making any irregular transfer of his 
ancestral property, (h) When a man transfers his own pro- 
perty it is necessary that his sons should acquiesce in the 
father^s disposal of it. If a property has not been properly 

(а) The Hindds divide their History into ’four ages, the present 
(Kali) is the last. Certain laws are said to have been practicable in 
the former ages and not to be so now. 

(б) This answer of the Sdstri illustrates what is said above, pp. 598, 
603, 608, 631, 639. In another case a S^stri said “ A man who has 
adopted cannot alienate immoveable property without good reason. 
With good reason he may; especially what* has been acquired by 
himself.” MS. 1725. 
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divided in the first instance, it may be re-divided so as to 
allot proper shares to the sons. 

Ahmednuggur, July IBth, 1848. 

Authorities. — (1) Mit. Vyav. f. 48, p. 1, 1. 8 [see Q. 3 of this Sec.); 
(2) f. 60, p. 1, 1. 7 [see Chap. I. Sec. 1, Q. 1 ; (3 & 4) see Q. 4 and 5 of 
this Sec. 

Remark — To give validity to an unequal distribution of the ances* 
tral estate by a father it must be made during his life and with the 
assent of his sons, indicated by their taking possession of their 
shares (a) The father may probably have been moved by a tradi- 
tion in his caste of a law of patiiibhag. See above, p. 422, and 
below, Ch. II. Sec. 1, Q, 6. 

Q. 8. — A Parade^J (6) has two sons, to the younger of 
whom he passed a deed of gift, stating that, as his elder son 
did not support or obey him, he should not lay claim to the 
house purchased by him, which was granted to the younger, 
and that the elder son might build a house for his own use 
on the ground which had descended to him from his ances- 
tors. The younger son was not, however, put in possession 
of the house, which was occupied by the elder son. The 
younger has therefore brought an action against him, and 
the question is, whether the elder son can claim a moiety of 
the house ? 

A, — A special grant from a father to his son, as a mark 
of his afiection for him, is legal. If the elder son is an ill- 
behaved man, he would forfeit his claim to the property of 
his father, and be entitled only to a maintenance. If the 
ground, which is the ancestral property of the family, was 
granted to the elder son with the consent of the younger, 
the grantee^s title thereto must be admitted. 

Ahmednuggur, Sejptember 2Srd, 1857. 


(а) Muttervengadachellaswamy v. Tumbayastoamy Manigdr, M. S. D. 
A. R for 1849, p. 27. 

(б) The term means a foreigner, but is usually applied to a Hindd 
native of Northern Hindust&n. 
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Authokities.— “(1) Viramitrodaya, f. 50, p. 1, 1. 7 ; (2) f. 50, p. 123, 
1. 8 ; (3) f. 176, p. 2, 1. 6 ; (4) Vyav. May. p. 124, 1. 1 ; (5) p. 161, 1. 8 j 
(6) Mit. Vyav. f. 61, p. 1, 1. 8 ; (7*) f. 46, p. 2, 1. 9 

“ But he is subject to the control of his sons and the rest, in regard 
to the immoveable estate, whether acquired by himself or inherited 
from his father or other predecessor : since it is ordained, ‘ Though 
immoveables or bipeds have been acquired by a man himself, a gift 
or sale of them should not be made without convening all the sons.’ ” 
Mit. Chap, I. Sec. 1, para. 27 (Stokes, H. L. B. 375). 

See also the authorities quoted under the preceding cases. 

Rema-Rks. — 1. The father may make a present, but he has, under 
the Mitakshara, no right to disjiose of immoveable property, though 
acquired by himself, without the con.sent of all his sons (Auth 7). 
If, therefore, the eldest son’.s misconduct w’as not such that ho might 
be called pitridvit, “ hater of liis father’’ (for the definition of the 
meaning, see Bk I. Chap. VI. Sec 3 a), and that he could be disin- 
herited on this ground, he will share the father's property equally 
with his younger brother. 

2. The Bombay High (^ourt, however, allows the father to dispose, 
at his pleasure, of all self-aerjuired property, (u) This maybe consi- 
dered the settled doctrine of the ('ourts, (6) at least as to moveable 
property acquired without the nse of the ancestral estate, (r) 

3 By the Mithila law the owner of self-ac(jnired pro])erty has 
complete power to dispose of it. {d) The same rule is implied 
in B. BtPir Pfi'iah SaJu e v Rajrmh r P( riah Su/ne.ic) as operating 

(а) Gan^dbdi v. VdmaiKtji , 2 Bom H. C R. 304. 

(б) Mvdduih Gojtal Thakoor cf al v. Bam Baki^h Pandey ot al, 6 C. W. 

R. 71 C. R. 

(c) Sen Bk. II. Introd. pp. 713, 721 ; Coleh. Dig Bk. V. T 25, 27. 

(d) Viv&da Chintamaiii, p 76; R Hi>,hvu Pciakk Narain Sinyh y. 
Baiva Misser et al, 12 B. L. R. 430 B. C. 

Expres.sions equally strong in other treatise.sare however explained 
as leaving the father still subject to the prohibitions against 
unequal partition, except according to the rules of deduction, by 
some recognised as still operative Set' D5yakrama-Sangraha, Chap. 
VI paras 11-14 (Stokes, H. L. B. 510-11); Smriti Chaiidrik&, Chap, 
il. Sec. 1, paras 19, 20, 24, compared with Ndrada, Pt. I. Chap. HI* 
SI. 36, 40, and Pt. IT. Chap. XIIT. SI. 14, 15, 16 ; and as to the 
MithilA doctrine itself, see the Viv5da Chintimani, p. 309. 

{€) 12 M. I. A. 1. 
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under the Mit&kshar& law with respect to moveable^ but not as to 
immoveable property, (.a) 

4. As to unequal disposal by will, the law of wills follows the 
analogy of the law of gifts, (6) “ and one leaving male descendantSi 
may [by will] dispose of self-acquired property, if moveable, subject 
perhaps to the restriction that he cannot wholly disinherit any one of 
such descendants. In the BZ/l'toor case, (cj the testator, having real 
as well as personal estate, made an unequal distribution of both 
amongst his sons, and his legal power to do so was affirmed by this 
Committee.” (d) 

6. The fact that a sale as to a small proportion was made for im- 
moral purposes will not, even as to ancestral property, vitiate it as 
against the sons, (e) Sons unborn at the time of a sale have no 
locus standi afterwards to im])each it. (/) 

(a) See Mit Chap. I. Sec. 1 paras. 21, 27 ; Yyav. May. Chap. IV. 
Sec. I. para. 5 ; Viramit. Tr ]). 74, 53, <18. A son’s alienation without 
his father’s consent was held invalid, Sh (0 Ruttun Koonvmr v. Goar 
Rihaice Bhukut ot a/, 7 C W. R. 419. And a son has a right during 
the lifetime of his father to set aside an alienation of ancestral pro- 
perty made w ithout his consent, Aghory Ram Sarag Singh v. J. 
Cochmnc it al^ 5 Bong. L. li. 14 Afipx 

Alienation of property with assent of undivided, without assent 
of divided sous, was held valid. Tirh^gnie Dnubeij et al v. Jvtta 
Shanlcer et al, Agra S. D. A. R. lor 18(12, p. 71. 

So alienation by an uncle without a.^sent of his nephew, Gopall DuU 
Pundeij et at v. GnixfllaJ Misstr, Calc. S. 1>. A. R. for 18.39, p. 1314. 

{b) Jotindra Mohan Tagore v Gantudra Mohan Tagore, 9 Beug. L. 
R. at p 398 C. R (P C.) * 

(c) Nana Narain Rao v Harcc Puuth Bhao et al, 9 M. I. A. 96 

(d) P. C at 12 M. I. A p 38; set above, pp. 713, 721, 667 ss; 
LaksJimihai v. Ganpat Moroha, 5 Bom. H. C. R- 135 0. C J; Bk I. 
Chap. II. Sec. It, I A. 4, Q. 9; 2 Str. H. L. 407 (as to a widow's 
will); Narottain v. Narsandos, 3 Bom. H. C. R 6 A. C J ; Lakshman 
Lada Naik v. Raniachandra Dada Kaik, I. L R. 1 Bom. 561. In 
appeal the Privy Council decided that ancestral property could not 
be alienated as against a co sharer (a son) by will, L R. 7 I. A. 181. 
/See above, p 288; Bhagvan DullabhY, Kala Shankar,!.. IL.Bi. 1 Bom, 
641, for a nuncupative will. 

(e) Though their assent is generally requisite. Steele, L. 0. 68# 68# 
404, 210. 

(/) S. A. No. 124 of 1876, Kasttir Bhavani v. Appa and SUaram, 
Bom. H. C. P. J. F. for 1876, p. 1G2. See Bk. II. Chap. I. Sec. 1#Q. 8, 
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SECTION 3.— THE MOTHER^S SHARE. 

Q. 1. — A man had two sons. He proposed that his pro- 
perty should be divided into three shares, two to be assigned 
to the sons, and one to himself. The division was carried 
into eflFect to a certain extent. The sons, however, dis- 
agreed and prevented the division from being fully enforced. 
Their mother held with the elder son, and the father with 
the younger. The elder son has sued the younger for one- 
half of the father^s property. The father states that he is 
at liberty to dispose of his property in any manner he 
pleases. Is there any legal objection to the claim ? 

A . — The father divided his property into three shares, 
but it would have been more in accordance with the Sastra 
had he divided it into four shares, three to be assigned as 
above, and one to his wife. The original acquirer is, how- 
ever, at liberty to dispose of his property in any way he 
likes. The elder son, therefore, has no right to sue the 
younger for an equal share of the patrimony. 

Ahmrdjiuggnr, April 28th, 1847. 

Authorities. — (*1) Mit. Vyav. f, 48, p 2, 1. 10 {see Bk. II Chap. 
I. Sec. 2, Q. 4) ; {2j Mit. Vyav. f. 47, p 2, 1. 3 

“ If he make the allotments equal, his wives, to whom no separate 
property has been given by the husband or father-in-law must be 
rendered partakers of like portions. (Mit Chap. I. Sec. 2, para. 8 ; 
Stokes, H. L. B. 379). 

(3) Mit. Vyav. f, 50, p. 1, 1. 11 

“ The first text ‘ When the father makes a partition, &c.’(Sec II. 
§ I.) refers to property acquired by the father himself. So does that 
which ordains a double share : ‘ Let the father, making a partition, 
reserve two shares for himself.’ The dependence of sons, as affirmed 
in the following passage, ‘ While both parents live, the control 
remains, even though they have arrived at old age,’ (a) must relate 


(a) This passage is not translated quite correctly. It ought to 
stand thus : — “ While both parents live, he (the son) is dependent, 
though he may have arrived at old age.” Colebrooke says, “The 
power of giving is not restrained, unless, in the case of land, the 
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to effects acquired by the father and the mother. This other 
passage, ‘ They have not power over it (the paternal estate) while 
their parents live,* must also be referred to the same subject.” (Mit. 
Chap. I. Sec. o, para. 7 ; Stokes, H, L. B 392.) 

Remabk. — The mother is entitled to a share (Auth. 1), and a 
division made by the father, without taking into account her rights, 
is liable to re-adjustment (Auth. 2). (a) Under the Hindu law the 
fiather cannot directly divide his property in any way he likes. 
Considerable restrictions are placed on his power even as to self- 
acquired property, by the Mit. Chap. 1. Sec. 2. (6) The decisions of 
the English Courts, however, allow it as to self-acquired property, 
relying on a passage (c) which the Sastri also in this answer appears 
to understand as conferring the power The eldest son cannot 
enforce a partition of his father’s self-acquired property (Auth. 3). 


CHAPTER II. 

PARTITION BETWEEN OTHER COPARCENERS. 
SECTION 1— BETWEEN BROTHERS. 

Q. 1. — Would it be lawful for brothers to divide their pro- 
perty, when the son of a deceased brother is a minor ? 

A — Yes. — Tanna, Decemher 21st, 1858. 

Authorities.— (1) Viram. f. 170, p. 1, 1. 1 ; (2) f, 182, p, 1, 1. 1 ; (3) 
f. 181, p. 2, 1. It) {sec Bk. II. Chap. I. Sec. 1, Q. 7) ; (4) Mit. Yyav. 
f. 46, p. 2, 1. 14. 

Remarks.— 1. Sec 2 Str. H L. 362. 

2. In the absence of unfairness, infants are bound by a division 
in which they were represented by their mother as guardian. But a 
partition cannot ordinarily be demanded on their behalf, (d) 

owner having male issue living, or, in that of the whole property, 
leaving the family destitute.” 2 Str. H. L. 6, 9, 10. 

(a) See lutrod. § 4 p, and below, Chap. II. Sec. 2, Q. 3. 

(ft) See also Colebrooke, Dig. Bk. V. Chap. I. T. 27. 

(c) Mit. Chap. T. Sec. 6, para. 10; Stokes, H. L. B. 393. 

(d) See hakshmibai v. Qanpat Mw'oba ei al, 4 B. H. C. R. 15$ O, C. 
j 2 Str. fl. L. 310. See also Introd. to Bk. II. § 4 c. 3, p. 672. 
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Q. 2. — Of four brothers the existence of two cannot be 
ascertained. Can the remaining two divide their property 
equally between them ? 

A , — They cannot do so. The absent brothers will bo 
entitled to their shares, whenever they may claim them. 

Dharioar, March 31sf, 1857. 

Authorities.— (1) Mit. Vyav. f. 49, p. 1, 1. 10; (2) Viramitrodaya, 
f. 181, p. 2, 1. 16 {see Bk. II Chap I. Sec. 1, Q 7). 

Remark. — ^The absence of the two brothers is no bar to the 
division of the estate. Their shares should, however, be set apart 
and kept intact. See Nanaji y. Tnkarain^ {a) the decision in which, 
however, was based on the plaintift‘’s having been turned adrift 
within the statutable period, (d) 

Q. 3. — ‘There arc throe brothers. One of them is absent 
in a distant part of the country. The two are in possession 
of the property, One of them claims ono-half of it. Can 
he have so much ? Can the fact of the absentee being a 
bachelor or married have any effect on the division ? 

A. — If a brother is not married, the expenses of his mar- 
riage should be defrayed from the common stock, (r) The 
remainder will be divided; one brother has no right to 
demand one-half of the property, merely because another is 
absent . — Ahuirdmiffgury July 2oih, 1848. 

AuTHORiir — the preceding ease, and also the remark on it. 

Q, 4. — A deceased man has left two sons, one of them has 
one son and the other has two. How should tho property 
be divided among them ? 

A, — The father of the two sons should take one-half of 
the property and equally divide it between his two sons. 
The father of the one should take the other half. 

Dharwar, January 8th ^ 1852. 

(a) R. A. No. 46 of 1871, Bom. H. C. P. J. F. for 1871. 

{b) See also 2 Str. H. L. 396, 327; Colebrooke, Dig. Bk. V. T. 
394; Vyavk May. Chap IV. Sec. 4, para. 24; Stokes, H. L. B. 54; 
Introd. to Bk. II. § 4 c. 4, p. 676. 

(c) See Steele, L. C. 404. 
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Authokity.— *M it. Yyav. f. 47, p. 2, 1. 14 • 

“ Let sons divide equally both the effects and the debts after [the 
demise ofj their two parents. 

“[After their two parents]. After the demise of the father and 
mother : here the period of the distribution is shown [The sons.] 
The persons, who make the distribnl iein arc tlius indicated. 
[Equally.] A rule respecting the mode i^ (Kclared : in eciual shares 
only should they divide the effects and debts ” ".lit. Cliap 1. Sec. 3, 
paras. 1 and 2 (Stokes, 11. L. li 381). 

Ekmark. — I f the sons of the second brother demand a division of 
their father’s ancestral estate, his portion must be divided into three 
shares, one for the father and one for each son. 

Q. 5. — A man was granted a piece of land a.s a charity. 
The granteo is now dead, and the land is in the posses.sion 
of one of his sous. Tlio other son lias instituted a suit 
against liis brother fur the recovery of one-half of the land 
as liis share of the property. The question is whether laud 
granted as a charity is divisible ? 

A , — If the land was the properly of the father and if it 
has not been alienated by him, liis sons will be entitled to 
equal shares of the projicrty. — Aif(fad 1815. 

Autii() 1 ut\. — * Mit Vyav. f 17, p. 2, 1. 11 the preceding 

question). 

Eemark.s. — T he answer is right only nudcT the siqipo^ition that the 
land wa.s not given lor >omo ])articular parjio^o, < o. the continual 
performance of an Agnihotra. If ^U’Jh acoiuhiiou had boeii attached 
to the gift, Ihe eUle>t son, ^Yho alone would be entitled to perform 
the ceremonies, would also alone inherit the laud. 4’hi^ rule follows 
from the maxim, that “ whatever has been given for religions 
purposes must bo used for the stated purposes oiil}’ ” («) Places of 
worship and sacriliec arc not dnisiblo. The parties are entitled 
only to their tnruis of worshi]). The Courts have recognized 

(a) Vyav. May. Chap. IV. Sec. 7, para. 23 ; Stokes, II L. B. 79. 
Quod divini juris cst id nallius in bonis est. Sec. Bo Divis. Rer. Di. 
Li. I. Ti. VIII. Fr. VI. § 2. 

(b) Anund Moyeo Choivdhruin vt al v. Boijkaniuath Roy, 8 C. W. 
R. 193, 0. R. ; Miiia Kunih v. Neerunjun, 14Beng, L. R. 16C, and tee 

108 H 
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the illegality of a dealing with religious endowments, which by 
introducing strangers would make the worship impracticable or 
otherwise defeat the purpose of the founder, but this objection 
does not generally apply to alienations within the family designated as 
to furnish worshippers, (a) 

Q, 6. — man died^ leaving two widows, who live sepa- 
rately. The ope has one son and the other has two. How 
shall the property of the deceased be apportioned between 
the two widows on account of their respective sons. 

A , — The property should bo divided into as many equal 
shares as the number of the sons, and each mother should, 
in her capacity of guardian, take as many of them as the 
number of her sous. — Kltandeshy December IGth, 1858. 

Autuority. — * Vyav. May. p. 97, 1. 7 : — 

“ Brihaspati gives this apposite example, “ Among brothers, who 
are equal in class, but vary in regard to the number [of sons pro- 
duced by each mother], the shares of the heritage are allotted to the 
males [not to their mothers”]. (Mayflkha, Chap. IV. Sec. 4, para. 26 ; 
Stokes, H. L. B. 54). 

Remarks — 1. Widows have no right to their husband’s estate 
during the life-time of their sons, and it is, therefore, impossible that 
the partition should be made through them. But if a man leave two 
or three wives, who have an ecpial number of sons who are minors, 
circumstances may arise, which make a division into two or three 
shares more advantageous than one into many, and in that case the 
Hindu law is not opposed to a “ division according to mothers.” 
Even if the sons be nnefjual in number, a proportional allotment 
might be made, (b) This appears to be the sense in which Nllakan- 

also the case of Nohkissen M it ter v. Hurrischundcr Milter , East’s 
Notes of Cases, 2 Morley’s Digest, p. 146. 

(a) Rajah Vurmah Valia v. Bad Vtnmah KtniJii Kutty, I. L. R. 
1 Mad. 235 ; MancMrdm v. Pnhidiankar, I. L, R. 6 Bom. 298 ; 
Ganesh Morcsliwar v. Prabhakar Sakharam^ Bom. H. C. P. J. P. 
1882, p. 181 ; Ammtha Tirilia Chaiiar v. Ndgamiithii Ambalagarerit 
I. L. B. 4 Mad. 200; &itaramhhat v. ^iiaram Ganesht 6 Bom. H. 0. 
R. 250 A. C. J. 

(5) According to Ellis, 2 Str. H. L. 176, 355, 357, 426, a true patni- 
hhdga prevails among some classes in Madras, an equal share being 
allotted to the family by each wife. Colebrooke approves this where 
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tha took the passage of Brihaspati and Yy^sa, quoted by him. (a) 
In any other sense Patnibh&ga would probably not be recognized.(&) 

2. The widows are, however, entitled to a share each. A claim 
for partition must on this account be scrutinized, not granted as of 
course while the children are minors, as by delay their portions may 
improve. A kind of patnil>haga would arise in the way suggested 
by Jagann&tha, (c) by equal division according to the number of all 
wives, and then a subdivision of the portions falling to all born of 
the same mother, by their number plus one, so as to afford her a 
share equal to each of her own sons, (d) In this way each son’s 
share would bo larger in proportion as he had more uterine bro- 
thers (e) This seems to agree with the Sastri’s opinion and with the 
Vyav. May. The passages determining the shares of wives having 
sons, when their husband distributes the property, seem to admit of 
a corresponding construction. (/) The rule had reference origin- 
ally, it would seem, to sons by mothers of different castes, but this 
cause of difference no longer operates. (^) 

In the case (a Bombay case) at 2 Str. H. L. 404, there would seem 
to have been a partition, whereby one of two widows was allotted 
her own share only, she being the mother of a daughter but not of 

it is supported by custom. Scr Coleb. Dig. Bk. V. T. 59, 62. But 
see also T. 63, which prescribes equal shares for all sons of equal 
class. 

A similar custom in the Panjab is noted ; Tapper, Panj Cust. Law, 
Vol. I. pp 72, 78. The tribes, however, appear to be Mahomedans 
by faith, though they follow some Hiiidd usages. 

(a) May. Chap. IV. Sec. 4, para. 25; Stokes, H. L. B. 54. See also 
Colebrooke, Dig Bk. V. T. 62, 63. 

(5) Mootfooveugadachellasawmy v. Toomhayasawmy et dl, M. S. D. 
A. R. for 1849, p. 27. 

(c) Vick Coleb. Dig. Bk. V. T. 89. 

(d) Mothers take shares according to the shares of their sons» 
Vlram. Tr. pp. 79, 80. Vishnu, cited by Varadraja (by Burnell), p. 19; 
BO also D&yakrama-Sangraha, Chap. VII. p 2, quoting Brihaspati ; 
Stokes, H. L. B. 513. 

(e) See Coleb. Dig. Bk V. T. 89> Comm. 

(/) Mit. Chap. I. Sec. 2, para. 9; Stokes, H. L.B.379; Vyav, May- 
Chap. IV. Sec. 4, para. 18 ; ibid, 52. 

(g) Coleb. Dig. Bk. V. T. 86, Comm. 
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a son, while "the remainder was given to her co- widow and the two 
sons by her. In an ordinary partition step-mothers, though sonless. 
are entitled to equal shares, (a) 

Q* 7. — A person of the goldsmith caste had two wives, 
one of whom has three sons and the other one. How should 
the ancestral property be divided among them ? 

A . — A larger share being alloted to the eldest, the rest 
should be equally divided among the other three. 

Sholainn'Cy Januarif 17Ui, 1840. 

AuTiiouTTirs. — (1) V^av. Ma}’. p. 97,1. 7 {spp the preceding ques- 
tion) ; (*9) 3iiL Ayav. f. 4^^, p. I. ]. 8 (Bk. IT. Chap. J. Sec. 9, Q. 3) ; 
(*3) f 4 7, I) 9, 1. 14 (Bk II. Chap. II. Sec. 1, (>. 4) 

Ei:v.viiKS. — 1. The eklost doca not receive any larger share than 
the others. (Auth. 1\) 

2. The estate must 1)3 dividi'dinto six equal shares, aa the mothers 
receive shares as well as tlie sons (Auth. 3.) According to somo 
authors quoted bj' Jagaunatha, the passage of YajfKualkya relates 
only to soilless wives, (/;) but this doc‘> not s(‘eni to be the accepted 
theory, now that unequal partition i.s aliolishcd. 


Q. 8. — Thcro are threo brotluTs, of whom one is unmar- 
ried. A liouso bcdoiiging to their father is to bo divided 
among them. The question is^ whcthc'r it should bo equally 
divided among the threo, or wlietlior the wliolo or a largo 
part of it should be given to the unmarried brother ? An- 
other question in connection with this case is, whether an 
elder son can mortgage his house during the lifetime of his 
mother ? 

A . — If a brother is unmarried, a sum sufficient to defray 
tho expenses of liis marriage should be first set aside from 

(a) Mifc. Chap. I. 397, Sec. 7, para 1 (Stokes, H. L. B. 397); Vyav. 
May. Chap IV. Sec. 4, pi. 19 (Ih. 52); Colcb. Dig Bk. V. T. 83, 84, 
85, Comm., where tho string of arguments and di'-linotions, that 
Jagann&tha at last rejects, must not bo mistaken for his own. 

(h) Coleb. Dig. Bk. V. T. 83, 84, Comm. 
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the common property, and then the rest equally divided 
among them. If the property is just suflScient for the ex- 
penses of the marriage, the whole may be set aside for the 
purpose, (a) The house cannot be mortgaged without the 
consent of all the brothers having a share in it. The consent 
of the mother is not required. If, however, some of the 
brothers are absent, and the money is required for an urgent 
necessity of the family, one of them can mortgage the house.(&) 
Poona, August lOt/i, 1851. 

Authorities.— (1) Mit. Yyav f. G9, p 1, 1. 8 ; (2) f. 47, p. 2, 1. 
10; (3) f 46, p 2, 1. 11 ; (*4) f. 51, p. 1, 1. 7 (see Bk. II. Chap. II. 
Sec. 2, Q. l);(5)f. 40, p. 2, 1. 11:— 

“ If any of the brctlircn be uninitiated when the father dies, who 
is compoteiit to complete their initiation ? The author replies : 
‘ Uninitiated brothers should be initiated by those for whom the 
ceremonies have been already completed.’ 

“ By the brethren, who make a partition after the decease of their 
father, the uninitiated brothers should be inititated at the charge of 
the whole estate.'’ Mit Chap. I. Sec. 7, paras. 3 and 4 (Stokes, H. L. 
B. 398). 

Eemarrs — 1. Compare also the rules of Narada Dayavibhaga, Chap. 
XIII. vs. 33 and 34. (c) 

2. As to the concurrence of all the coparceners being necessary, 
see the Introd. to this Book, pp 6<>0, 603. ((Z) 

Q. 9. — (1). Three daughters of onl3 and one of another 
brother were married when the flimily was undivided. After- 
wards, when they separated, the brother, whoso one daughter 
only was married, objected to his brother’s taking an equal 
share of the family property on the ground of a large expense 

(a) Steele, L. C. pp. 57, 401*. 

(1) See Steele, L. C. pp. 399, 400. 

(c) Tho joint property must provide for the weddings of the un- 
married brothers and sisters amongst Sildras, 2 Str. H. L. 354. 

(d) In the Panjab tho consent of all tho co-sharcrs is generally 
essential to a gift of even less than the donor’s share, Paiy. Oust. 
Law, Vol. II. p. 167. 
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having been thrown upon the resources of the family by the 
marriages of his three daughters. Is this a proper objection ? 
Should the brother, whose three daughters 'were married, 
have a smaller share of the property ? 

(2) Suppose the case stands as follows : — Three daugh- 
ters of one brother were married. After this, the other 
brother became separate and got his daughter married. 
When the brothers subsequently came to actually divide the 
property, the father of one daughter proposed that the 
expense which he had incurred on account of the marriage 
of his daughter should be paid to him from the property, and 
that it should then be equally divided between them. Is 
this a just proposal ? 

A. — ( 1 ) The brother, whose three daughters were married 
during the union of the family, is entitled to a half of his 
father^s property. 

(2) In the other case, the proposal made by the father of 
one daughter is proper . — Sadr Adulate June 2ind, 1825. 

Authority not quoted. 

Remarks — 1. The correctness of para. 1 of the Sastri’s answer 
follows from the fact that the duty of marrying a girl lies with her 
father. 

2. The second part of the answer is based on the maxim that all 
expenses of united brothers must be dcfra^'cd out of the family 
estate. For the two brothers, though one ‘ became separate,’ still 
were members of a united family, because a partition of the estate 
had not taken place (a) 

Q. 10. — A. lunatic has a son and a wife. Can his brother, 
who is. not separated from him, claim the share of a certain 
property, to which the lunatic is entitled ? 

A . — A man, who is blind, lame, mad, &c., forfeits his right 
to a share of the family property, but a son of such a person, 
if not labouring under a similar disqualification, can claim 
the share due to his father. — Tanna, February 24</i, 1853. 


(a) See Colebrooke, Dig. Bk. V- T. 136, 373 ; and Jagann&tha’s 
Commentary, 2 Sfcr. H. L. 394. 
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Authorities.— U) Mifc. f. 60, p. 1, 1. 13; (2) f. 60, p. 2, 1. 8:— 

But their (the lame, blind, &c., man’s sons,) whether legitimate, 
or the offspring of the wife by a kinsman, are entitled to allotments, 
if free from similar defects.” (Mit. Chap. II. Sec. 10, para 9 ; Stokes, 
H. L. B. 457.) 

Eemark. — See Introd. to Bk I, Persons disqualified, &c.” In 
the case of Koer Sheopershad Naraiit v. The Colkctor of Movghyr et 
alj (a) it is said that an idiot, though excluded from inheritance, 
may take by conveyance. The source of the disabled member’s title 
therefore is of importance. 

Q. 11. — Is an elder brother entitled to the right side of a 
house whether it bo of a more or less value^ or should he 
receive a share which is equal in point of value on whatever 
side it might be ? 

A. — It is a custom to assign the right side of a house to 
the elder brother. It will rest with the Court to decide how 
far the custom should bo respected. 

Aliniednuggur, July 20th, 1848. (b) 


Q. 12.— A deceased man has left two sons. They are 
engaged in a dispute regarding the division of a house. 
Their father has not left any writing as to the side of the 
house on which each of his sons should take his share of it. 
The question is, whether the share of the elder son should 
be on the right side of the house ? 

A. — The usage allows the elder son to have his share on 
the right side, but in the book called Santiratnakara,^^ it is 
stated that the elder brother should have his residence on 
the western side of a house. The western part of the house 
therefore should be assigned to the elder brother. 

Poona, Avgust 22nd, 1853. 


(a) 7 C. W. R. 6 C. R. 

(ft) Similar answers were received from Entnagherry^ December Wh, 
1859; Poona, December \oth, 1859; Tanna, March 9th, 1860. 
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Q. 13. — There are four shares in a house, three belong to 
the sons and the fourth to their mother. On what side of 
the house should the second son have his share ? 

A . — There are no provisions in the Sustras on the sub- 
ject. — Butiiagherry, November 23nZ, 1846. 


SECTION 2.— THE MOTHER AND SON. 

Q. 1. — If a mother and her son do not wish to live toge- 
ther as an undivided fomily, can the mother claim a share ? 

A , — If the property is ancestral or acquired conjointly by 
the mother and her sou, it should be equally divided between 
them. The mother should support herself from the proceeds 
of her share, but cannot dis 2 )ose of it by gift or sale. On her 
death her son will inherit it. 

Riitnaghcrry f October 27thy 1851. 

Authority. — Mit. Vyav. 1 51, p. 1, 1 7 : — 

“ Of heirs dividing after the death of the father, let the mother 
also take an equal share.” (Oolebrooke, Mit. Chap. I. Sec. 7, para. 1 ; 
Stokes, H. L. B. 097.) 

Rem;arks. — 1. The text shows only thr right of tho 'mother to a 
share, in case a partition is made, but not her right to demoml a 
partition. The latter right does not exist, and it would therefore 
seem that in the case in (piestion, where there is only one son, she 
cannot ask for a division, (a) So too, though sons acfjuirc a right in 
their mother's property by birth, they cannot exact a partition of it 
during her life (c) If a partition should be made the mother takes 
a share equal to her son’s, (c) 

2. As to the nature of the mother’s estate in the portion allotted to 
her, see 2 Str. H. L. 294*, 383, where Oolebrooke shows that, accord- 
ing to the Mitdkshara, there is an absolute assignment of a share, not 
a mere setting apart of a maintenance, though maintenance be the 


(a) See also Introd. to Bk. II. § 3 a. Rem. 2 ; and § 4 c. Rem. 6. 

(5) Viram. Tr. p. 228. 

(c) So too does a grandmother. The same rule applies in the case 
of an adopted son. See TJiukoo Baee v. Rurna Baee Bhide, 2 Borr, 
R. 488. 
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object of the assignment, (a) In the case at 2 Str. H. L. 404, the 
64stri’s opinion has not been preserved. The English scholars, 
consulted by Sir T. Strange, seem not to have been able to make up 
their minds as to the law of the Mit&kshara on the point submitted 
to them. The allotment to the mother, however, is by Mit. Chap. L 
Sec. 7, pi. 2 ss, (i) put on the same footing precisely as that assign- 
ed to a daughter, in which it has never in Bombay been contended 
that a full ownership does not subsist ; and Chap. II. Sec. 1, pi. 31, 
32, (c) use the analogy of the complete ownership arising, to the 
mother, on a partition, as an argument for the widow’s sole sucoes* 
sion, when no son is left to share the property with her. (cZ) 

Q. 2. — Can a son and his mother divide the family proper- 
ty between themselves ? 

A, — The Sastra declares that if sons, after the death of 
their father, should divide their property, a share of it, equal 
to that which is taken by each of the sons, should be allotted 
to their mother. 

Ahniednnggnr, Novemher 29Z/i, 1853. 

Authorities. — (1) Mit. Vyav. f. 47, p 2. 1. 13 ; (2) f. 26, p. 2, 1. 9 ; 
(3) f. 46, p. 1, 1. y; (4) f 46, p. 2, 1 14 ; (5) f. 51, p. 1, 1. 7 {see the 
preceding question) ; (6) Mit. Ach&ra, f. 12, p. 1,1. 4 ; (7) Vyav. 
May. p. 175, 1. 8. 

Q. 3. — Three sons of a man became separate and received 
their shares of the common property. They did not, however, 
set apart a share for their mother. Can the deed of division 
framed by the sons be considered valid ? 

A » — The deed of division may be considered valid, but the 
sons should be obliged to give a share to their mother. 

Rutnagherry , June 12th, 1851. 

Authorities. — (1) Mit Vyav. 1. 47, p. 2, 1.13; (2) f. 51, p. 1,1.7 
{see the first question of this Section); (3) Vyav. May. p. 90, 1. 2, 3. 

Remark. — See Introd. to Bk. II. § 4 e, and also pp. 303, /77, 780. 


(a) See also Coleb. Dig. Bk. V. T. 87, Comm. 

(5) Stokes, H. L. B. 397. 

(c) Stokes, H. L. B. 436. 

id) See the Introd. to Bk. II. “ Rights and Duties abisino cdi 
PiBTinow,” and Bk. I. Chap. II, Sec, 6a, Q. 6. 

104 ■ 
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Q. 4. — In order to recover the amount of a decree passed* 
in his favour, a man has attached a house of his debtor. 
Ihe house was once the property of the debtor^s father. The 
debtor’s mother claims the removal of the attachment from 
a half of the house. She alleges that the house was once 
her husband’s property, and that she therefore has a right to 
one-half of it. The question is, whether the widow of the 
owner of the house has a claim to any part of the house while 
her sons are still living ? and if so, to what extent ? 

A » — A son after the death of his father acquires a perfect 
right to his property, and while sons are alive, the widow has 
no claim to his property. Slie cannot, therefore, claim any 
share of the house. — Surat, Decemher Idth, 3850. 

Autuorities.— Vyav. May. Dayabhaga, p. 83, 1. 7 (Stokes, H. L. 
B. 42); Vyav. May. RinAdAna, p. 179, 1 6 (Stokes, H. L. B. 121). 

Remark.— Though the mother canuot claim a partition of the 
house, still she has a claim to maintenance out of the family proper- 
ty, (a) extending in amount to a son’s share (6) It seems necessary, 
therefore, that her rights should be protected against the creditors 
of her son to this extent, just as those of a separated brother 
would be. In Ruffunchuml v. Gltolamnu Khun {c) it was held that 
a widow of one of three undivided brothers has no such right to a 
share of a house, the joint property of the family, as to prevent an 
effective sale by the surviving brothers, and Jivan v. Kasi Ainbia^ 
das (d) was decided on the same principle (c) ; but the Shol&poor 
6dstri pronounced against the validity of the sale, which moreover 
was by one brother of his share in the ancestral family house to 

(a) See Introd. to Bk, II. Sec. 7 a lb. 

(d) Step* mothers also have a claim to maintenance against their 
step-sons, taking the paternal or ancestral estate, 2 Str. H. L. 315. 

(c) N. W. P. Rep. for 1860, p. 447. 

(d) 8 Harr. 172. 

(c) A widow having sued a mortgagee from her son for a decla- 
ration of her right as against the mortgaged property to mainte- 
nance and recoupment of her daughter’s marriage expenses, it was 
held that she might, under her general prayer for relief, be awarded 
the amount to which on these accounts she should be found entitled, 
8. Nietarini Doseee v. Mokhun Lall DuH et al, 17 C. W. R. 432. 
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another brother, (a) Subject perhaps to the right of widows to 
residence, partition of the dwelling may, it seems, be claimed and 
enforced. (6) 

SECTION 8.— BETWEEN REMOTER RELATIONS. 

Q. 1. — One of two brothers left the country and died 40 
years ago. His son, who grew up in the house of his mater- 
nal uncle, claims from his paternal uncle a share of his move- 
able property. 

A . — He cannot claim a share of whatever his uncle may 
have acquired by his own labour, without using the claimant's 
father's means for its acquisition. — Poona, October \Qth, 1845. 

Authority.—* Viramitrodaya, f. 177, p. 1, 1. 6. See Introd. to 
Bk. II. § 3 A. swpmt p. 654. 

Q, 2. — A paternal uncle and a nephew, who were united 
in interests, agreed to an unequal division of property be- 
tween them. Can they do so ? 

A, — If the nephew has taken a small share of the property 
from his uncle and given him a deed of acquittance, he is at 
liberty to do so. Ordinarily he is entitled to an equal share 
with his uncle. — Ahmednvggur, December 80th, 1846. 

Authority. — ^ Viramitrodaya, f. 177, p. 1, 1, 6. See Introd. to 
Bk. II. § 3 A, supra, pp. 653, 654, 663. 

Q. 3. — Two brothers separated, but did not divide their 
moveable and immoveable property. Can the son of one 
of them file a suit for a share of the common property ? 

A. — ^Tes, he can. The property, acquired during the time 
when the family was united in interest, must be divided into 
as many shares as the number of brothers owning it. If one 
of them is dead, his share can be claimed by his son and 
grandson. — Ratnagherry, January 20th, 1846. 


(a) See the cases cited in the Introduction to Bk. I. page 252. 

(5) Hullodhur v. Ramnath, 1 Marsh. 35. The occupation of a 
house by a widow is equivalent to notice of her right to residence. 
Ddliukhram v. LaUubhm, Bo. H. C. P. J. 1883, p. 106. 
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Authority. — ♦ Yiramitrodaya, f. 177, p. 1, 1. 7. See Introd. to 
Bk. II. § 3 A. sztpra, p. 663, 654. 

Remark.— Cesser of commensality is a strong but not conclusire 
evidence of partition, (a) A question of limitation or prescription 
would now in some cases arise under Reg. V. of 1827, and the suc- 
cessive Limitation Acts down to Act XV. of 1877. (6) See Introd. 
to Bk. II. Separation. 

Q, 4. — A deceased person left seven sons, of these three 
are alive and four dead. Of those that died, three have left 
one son each and the fourth no son. The deceased father^s 
property consists of one house only. How should each of 
these sons bo allowed to share in the patrimony ? Can the 
share of the brother who died without leaving a son be 
claimed by all the brothers ? Can the sons of the brothers 
previously deceased claim the share of the brother who has 
now died ? If so, how should each be allowed to share in it ? 

A. — It appears that the father died leaving seven sons, 
and that one of them died and has loft no sons. His share 
should be equally divided by the surviving brothers and the 
three sons of the deceased brothers. The house should be 
considered divided into six shares, and one share should be 
assigned to each member of the family. 

Broadly September Itli, 1848. 

Authorities.— (*1) Mit Vyav. f. 50, p 1, 1. 7 {see Bk. II. Chap. 
I. Sec. 1, Q. 1) ; (*2) Yiramitrodaya, f. 177, p. 1, 1. 6 (see Introd to 
Bk. II. § 3 A ) 

Remark. — T he son of each of the predeceased brothers succeeds to 
his father’s share, (c) 

(а) Musei. Anundee Koonwar v. Khedoo Lai, 14 M. I. A. 412. 

(б) According to the Hindd Law, the right to demand a partition 
of property solely possessed continues through four generations of 
persons present, and seven of absentees. More Vishvanath et al v. 
Oanesh Vithal et al, 10 Bom. H. C, R. 444 ; 2 Str. H. L. 396 ; see 
Steele, L. C. 219. 

(c) See Gungoo Mull v. Bunseedlmr, IN. W. P. R. 79 ; Buljeetsing 
v. Sheomrmook Sing, 1 Calc. Sel. R. 59 ; Debi Parahdd et al v. Thdkur 
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Q* 6, — Two brothers paid money in equal proportions, 
and received a house in mortgage. They subsequently died, 
one leaving a son and the other a grandson. Unequal portions 
of the house had however passed into their possession, and 
the question is whether or not each party has a right to an 
equal share ? 

A , — Each has a right to an equal share, and the heirs of the 
mortgagees may divide it so . — Ahmednnggury May 8th, 1851. 

Authorities. — (1) Yiramitrodaya, f. 177, p. 1, 1. 6 {see Introd. to 
Bk. II. § 3 A. Rem. 1) ; (2) Yyav. May. p. 89, 1. 2; (3) p. 169, 1. 6 ; (4) 
p. 171, 1.6; (5) p. 96,1. 2. 

CHAPTER III. 

MANNER AND LEGALITY OF PARTITION. 

SECTION 1,— DISPOSAL OF NATURALLY INDIVI- 
SIBLE PROPERTY. 

Q, 1. — Can a village held on Inam tenure be divided ? 

A , — ^Any property, which, if divided, would not yield equal 
profit, may be enjoyed by each of the co-sharers in rotation 
for a certain fixed period . — DJiarwarj September 14th, 1852. 

Authority. — Yiv^dabhangarnava, in the Chapter called Indivisible 
Property. 

Remarks. — 1. The question is too general to admit of an exact 
answer. For it is not clear of what nature the In&m grant was. 
Usually In&ms, which are merely tax-free property, or which consist 
in the Government share of the produce of the land, are divisible 
either by an actual apportioning of the land or by a division of the 
produce, (a) 


Dialet al, I. L. R. 1 All. 105; Bhimul Doss v. Choonee Lall, I. L. 
R. 2 Calc. 379, referring to Katama Natchiar v. The Rajah of Shvoa- 
gunga, 9 M. I. A. at p. 611. 

(a) See Ruvee Bhudr v. Roopshunkur et al, 2 Borr. 730 ; Shib Narain 
Bose V. Ram Nidhee Bose et al, 9 0. W. R. 87 C. R. ; see Bk. I. Chap. 
II. Sec. 6 A, Q. 8, p. 397. Steele, L. C. 215, 218, 229, 230, show how 
estates held free or for service are dealt with. 
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2. In one case the Sadar Court of the N. W. Provinces ruled that 
a partition might be refused where it would be obviously detrimen- 
tal to the interests of the sharers resisting it, (a) but this is not 
supported by the Hindti authorities ; and when a partition 
legally claimed is objected to on the ground of inconvenience, some 
more convenient method of distribution must be shown by the objec- 
tor. (&) Partition of a Court-yard, advisedly reserved for common 
enjoyment, was refused in Gopala Achyarya v. Koshav Daje, (c) 

Q. 2. — One of three brothers, who lived as members of an 
undivided family, died. Can his widow sue on behalf of her 
son, who is a minor under her protection, for a share of the 
family property ? and can the idols be divided ? 

A . — The woman cannot claim a share of the property, un- 
less it be shown that her brothers-in-law are likely to de- 
fraud her. The idols may be divided as any other property. 
Poona, August bth, 1852. 

Authoeities. — (1) Yyav. May. p. 127,1. 7; (2) Yiv5.dabhang&rnava ; 
(3) Yiramitrodaya, f. 181, p. 2, 1. 16 (see Bk. II. Chap. I. Sec. 1, 
Q. 7). 

Eemaeks. — 1. The mother can sue for a division, under the 
conditions stated, if she is the guardian of her son. (d) 

2. The custom regarding family ‘idols’ is stated to be as 
follows ; — 

(fl) If there is only one image it is given to the eldest son. (e) 

(5) If there are several images, the eldest son receives the princi- 
pal idol, and the rest are divided. (/) 

If property has been dedicated to a family idol, the members are 
entitled to worship and take the emoluments in rotation, {g) 


(a) Durharee Singh et al v. Saligram et al, N. W. P. Sel. Dec. 
1852, p. 271. 

(d) Summun Jha et al v. Bhooput Jha et al, 18 C. W. R. 498. 

(c) S. A. No. 240 of 1876, Bom. H. C. P. J. F. for 1876, p. 244. 

(d) See Introd. to Bk. II. p. 672. 

(e) Comp. Steele, L. C. p. 179. 

(/) The eldest sometimes retains aU the images, as in the case at 
Steele, L. C. p. 222. 

(^f) See Introd. to Bk. II. p. 780. 
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Q. 8. — Two brothers possess a proprietary right to a well 
and use the water to irrigate their respective fields by turns. 
Can the right of one brother to a half of the well be sold in 
payment of his debts ? 

A . — The well cannot be sold, the debtor having a right 
only to use it in his turn. A well or door, which is the 
common property of a family, and which cannot be divided, 
can only be used by those who have the limited enjoyment 
of it . — AhmednvgguVj December l9^/i, 1854. 

Authorities.— (1) Yyav. May. p. 125, 1.5;— 

Other things exempt from partition have been enumerated by 
Manu : — 


“Clothes, vehicles, ornaments, prepared food, water, women, 
sacrifices and pious acts, as well as the common way, are declared not 
liable to distribution.” (Borradaile, May. Chap. IV. Sec. 7, para. 
15 (Stokes, H. L. B. 77). 


v(2) Vyav. May. p. 12,7, 1. 1 : — 

“ B/ihaspati : They by whom it is afl&rmed that clothes and the 
like are indivisible have not proved that the collected wealth of opu- 
lent men, their vehicles and ornaments, shall not be divided fa) ; 
property, held in common, (would be) unemployed, for it cannot 
be given to one (in exclusion of another) ; therefore it must be 
divided by (some mode deduced from) reasoning (5) ; else it would 
be useless. By the sale of clothes and ornaments, on the recovery 
of a written debt, by compensating the dressed food with (an equal 
allotment of) undressed grain ; an (equitable) partition is made. 
Water drawn from a (single) well or pool shall be taken by turns 

A bridge and a field shall be shared (by co-heirs) 

in due proportion.” Borradaile, May. Chap. IV. Sec. 7, para. 22 
(Stokes, H. L. B. 78). 

Eemark.. — When it is said that the water of a well cannot be 
^divided the meaning is that it cannot be distributed like land or 


(a) The translation of the second line ought to run thus : — 

“They have not considered, that the property of 

opulent men may consist of clothes and ornaments and such pro- 
perty.” 

(5) Yuktyft, “ by (some mode deduced from) reasoning,” may be 
better translated, “ according to (the rules of) equity.” 
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money. But the ovniersbip admits of a mental division, to which 
effect is given by an agreement to use the (physically) undivided 
thing in turns, and if the terms of the partition in this case were 
that each brother should take the water by turn for the irrigation of 
particular fields, each acquired a distinct property transferrible 
along with that in the fields to be irrigated (as thus only could it be 
made available), and saleable in execution of a decree along with the 
fields themselves. As to the needlessness of a partition in specie 
to constitute separate property, &c , see the Introduction, pp. 683 ss. 


Q. 4. — Certain brothers divided all their property except- 
ing a well, a privy, and a compound. It appears that no par- 
tition can be made in regard to the former two, but that the 
latter may be divided, though not without inconvenience, 
by building up a wall in the middle. The question is, 
whether or. not it should be divided ? 

A , — It is not necessary to divide a well, a privy, and a 
compound. There arc rules which forbid the division of such 
property. — Footia, July 18^/t, 1851. 

Authoeitiks. — 8ee the preceding Question and Q. 1 ; Vyav. May. 
p. 125, 1. 5; Stokes, H. L. B. 87. 

Remaeks. — I. A compound may be divided under ordinary 
circumstances. If, however, in this case, the ‘ inconvenience’ arising 
from its division would be of such a nature as to diminish or impair 
the rights of one of the co-heirs, ?. e. prevent his using the com- 
pound for its intended purposes, then it must be used by all in 
common. 

2. This, as all similar cases, must be decided according to the 
rules of equity. 


SECTION 2.— DISPOSAL OF PROPERTY 
DISCOVERED AFTER PARTITION. 

Q. 1, — A hoard of treasure was discovered in an ancestral 
house which was pulled down. The treasure was not 
divided between the cousins twice removed. The cousins had 
become separate 40 years ago, when the house was assign- 
ed to one of them as a part of his share. The hoard was 
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found in this house, and the question is whether the other 
cousin should have a share of it ? 

A. — Whenever any ancestral property is discovered, it 
should be divided. The treasure should therefore be divided. 
Poona, July 14Wi, 1855. 

Authority. — ^Vyav. May. p. 129, 1. 1 : — 

“ Mann : When any common property whatever is brought to 
light after partition has been effected, that is not considered a (fair) 
partition ; it must even be made again ” ( Borradaile, May. Chap. 
IV.- Sec. 7, para. 26 ; Stokes, H. L. B. 79 .) 

Eemarks. — 1. The answer is right, supposing it can be proved 
that the treasure was concealed by an ancestor of the now divided 
claimants. As to the disposal of treasure trove in general, see 
Vyav. May. Chap. VII. para 10 ; Tajnavalkya, I. 34, 35 ; Ndrada, 

Pt II. Chap. VI. paras. 6-8. Buried or sunk property belongs to the 
Government, whicjh should allot one-sixth to the finder. Property 
found in the road is to be returned to the owner, less one-feixth for 
the Government, of which one-fourth should be given to the finder. 
Omission to inform is punishable by fine. (5) 

2. For the present law see the Treasure Trove Act, VI. of 1878. 


Q. 2. — There are three brothers. One of them claims 
a share of certain immoveable property on the ground that it 
was not divided along with the rest. The other brothers do 
not prove that the property was divided. How should the 
question be decided ? 

A. — If the fact of the division be in dispute, the whole 
of the property may be redivided. If the fact of the division 
of a part of the property is agreed to, the undivided portion 
only may be divided. — Eutiiagherry, March Qth, 1856. 

Authorities. — (1) Vyav. May. p. 129, 1. 1 ; (2) p. 128, 1. 2 ; (3) p. 
133, 1. 1. 

Eemark. — Sec the preceding question and the Introduction, p. 695 
ss. The first proposition in the 6astri’s answer is laid down much 


(a) Stokes, H. L B. 131. See Steele, L. C, p, 60. 

(b) Q. 64 MS, Surat, June Ihth, 1845. 

106 H 
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too broadly. A mere dispute will not entitle any separated member 
to claim a repartition, (a) 

Q. 3. — ^Each of tlie memlDers of a family received his share 
of a V ritti, (6) which was divided amongst them. The actual 
extent of the land, however, was subsequently found to be in 
excess of that taken as the basis of the partition. Should 
the excess be divided among the sharers ? 

A . — Any new property discovered after the partition of 
the known property of a family should be divided among .the 
sharers. — Dharivar, February \6fli, 1852. 

Atjthohities. — (1) Yyav. May. p. 90, 1. 2; (2) p 90, 1 6; (3) p. 
128, 1. 2 ; (4) p. 129, 1. 1 {see Bk. II. Chap. III. Sec. 2, Q. 1). 

Q. 4. — A man had three sons. The eldest of them gave 
s> writing to his father, engaging that he would not commit 
any fraud in regard to the money and jewels given by him 
to his mother. The property was estimated at Es. 3,000. 
The father is now dead and the eldest son has run away. 
Property valued at 1,200 Eupees only has been discovered. 
The second son is in league with the eldest. The third son 
is a minor. Their mother claims the whole of the property 
•which has been discovered on the ground that her husband 
gave it to her. The question is, how should the property 
now discovered and that which may hereafter be discovered 
be divided ? 

A. — It is illegal for a man to give his whole property 
to his wife in disregard of the claims of his sons, (c) The 
property should therefore be divided into four shares, of 
which one should be allotted to the mother and three to the 
three sons. — Poona, September \0th, 1853. (d) 


(a) See Oolebrooke, Dig. Bk. V. Chap. YI. Text 378. 

(^) Land, or hereditary property, or office, which is the means of 
subsistence of a family. See above, p. 741. 

(c) See above, pp. 207, 208. 

(d) A similar answer was received from Butnagherry, October 27th, 
1851. 



BK. II, CH. HI, 8. 2, q. 4.] AFTBR-DISCOVERED, 


835 


Auth6bitibs.--( 1) Mit. Vyav. f. 69, p. 1, 1. 4; (2) f. 51, p. 1, 1. 7. 

Rbmabks. — I. If the property had been acquired by the father 
himself, he would, according to the ruling of Gangabai v. Vamnaji, (o) 
be at liberty to dispose of it at his pleasure, and, in this case, the 
donation to the widow would be legal, if it could be proved. 

2. The ^dstri’s opinion, that each of the sons is to have a share, 

even the eldest, who ran away, is not quite correct. For though, 
according to the Mitakshara and the Viramitrodaya, fraud practised 
by one of the co-sharers does not disqualify him from receiving a 
share, (5) still, it would seem that he ought to be held liable for any 
ascertained portion of the share which he might have made away 
with. Hence the absconded son ought not to receive a share of the 
Rs. since the Rs. 1,800 which he must be supposed to have 

made away with, amounts to more than his own share. 

3. The liability of the fraudulent coparcener to make good any 
ascertained portion of fraudulently concealed property is laid down 
explicitly.(c) The rule extends to fraudulent or unjustifiably extra- 
vagant expenditure during the state of union, (d) 

4. In regard to the last point, it ought, however, to be borne in 
mind that a proportionately large expenditure on the part of one 
brother ought to be proved to have been clearly ‘ dishonest.’ Other- 
wise it cannot be deducted from his share. The Yiramitrodaya, f. 
220, p. 2, 1 5, says on this point : — 

“ In order to show that (one brother) ought not to say of tha 
(other) ‘ He has consumed (too) much, whilst we were undivided,* 
and that the king ought not to allow (the others) to take (back) that 
which may have been consumed (in excess of his portion by one of 
them), the same (author KS,tyayana) says : ‘ He shall certainly not 
cause to be paid back property, which the brothers consumed, while 
living in union.* The bearing (of this text is) that enjoyment (of tha 
common property) in unequal proportions cannot be forbidden, 
because it is unavoidable.” 

The same remark applies to the second son, if it can be proved 
that he really participated in the fraud. 


(a) 2 Bom. H. C. R. 304. 

(5) See Introd. pp. 679, 680. 

(c) Mit. Chap. I. Sec. 9, paras. 1-— 3; Scokes, H. L. B. 404; 
Mayfikha, Chap. IV. Sec. 7, para. 24 ; Stokes, H. L. B. 79. 

(d) See Golebrooke, Dig. Bk. V. Chap. VI. Text 373 ; Steele, Ii« C* 
60, 217,223. 
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The proper division of the recovered Rs. 1,200, therefore, seems to 
be one in equal shares between the mother and the minor son. 

5. In regard to property in excess of the Rs. 1,200 that might be 
discovered afterwanJs, such property ought in the first instance to 
be used to make up the full shares of Rs. 750, to which the mother 
and the minor were originally entitled. Afterwards only, the rights 
of the two fraudulent coparceners can be taken into account. 
Members of an undivided HindO family, making partition, are 
entitled as a rule not to an account of past transactions, but to a 
division of the family property actually existing (a) In Bavlatrav 
V. Karayanrav {b) it is ruled that the principle applies generally 
to a managing member. He is not in the absence of fraud or wanton 
extravagance to be made answerable for every item of expenditure, 
nor on the other hand to receive credit for family debts paid by him 
as an addition to bis own share on a partition. See the Introduction, 
• Rights and Duties arising on Partition.’ 

6. The several members may, however, enter into agreements 
with each other for the expenditure on joint purposes of their 
separate property, (e) Such expenditure must of course be allowed 
for in a subsequent partition, (d) 

SECTION 3.— LEGALITY OP PARTITION. 

Q, 1. — A father divided his property between his two 
sons. They then executed a deed of separation which con- 
tinued to be respected for about 8 years. Afterwards the 
father executed a document in favour of one of his sons in 
the absence of the other, modifying the terms of the deed. 
Has the father authority to do so ? 

A . — It appears that certain property was first sot apart 
for the maintenance of the father and mother, and the rest 
divided between the sons. The father cannot therefore 
modify the terms of the deed of separation without the con- 
sent of both his sons. — Poona, September Ibth, 1845. 


(a) Lahahman Dada Nalk v. Ramachandra Dada Naik, I. L. R. I 
Bom. 561 ; above, p. 763. 

{h) R. A. No. 5 of 1875; Bom. H. C. P. J. F. for 1877, p. 175. 

(c) See MuUuavami Qaundan et al v. Subbiramaniya et al, 1 M. H. 
C. R. 311. 

(d) See Steele, L. C. 217, 219. 
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Authohities.— (♦!) Manu IX. 47 

** Once is the partition of dn inberitance made; once is a damsel 
given in marriage ; and once does a man say * I give’ : these three are> 
by good men, done once for all (and invariably).” 

” Kulldka’s gloss.: — ‘ A partition of the wealth belonging to the 
father and others, which has been made by hr other a according to law, 
is made once only, and cannot again be changed.* ” 

(♦2) Yiramitrodaya, f. 223, p 2, 1. 8 : — 

“ But what has been said by Manu, ‘ Once is the partition of an 
inheritance made,* &c., that (applies to cases) where there is no 
groand for annulling that (partition).** 

Eemabks. — 1. The answer is right, if the first partition had been 
made in accordance with the law, that is, in due proportions, or by 
mutual assent, (a) 

2. A fresh partition cannot be claimed, when, though the original 
division was equal, supervening circumstances have made the shares 
unequal in value. But if one of the divided coparceners has lost 
part of his share, through the wrongful act of another, he may recover 
damages. (6) 

Q. 2. — A man possesses some houses and shops. Of 
these, all the shops and one house were given by him to his 
three sons, who live separate from him. The father has 
filed a suit for the recovery of the property in the possession 
of his sons. The property was acquired by the father 
himself. Can he claim it ? 

A , — ^No sooner is a son born than he acquires a right to 
his father^s property, (c) but if he wishes to have a share in 
his father's property, he cannot have it unless his father is 
willing to give it to him. {d) If the father is very old or of 

(a) See the Smriti Chandrik&, Chap. XIV. para. 7 ; Chap. XV. para. 
4 ; Mootoovengadachellasamy v. Toombayasamy et al, M. 8. P. A. B. for 
1849, p. 27; and Govind Wisvatiath v. Mahadajee Narayan, 1 Bom. S. 
D. A. R. 167. 

(J) Rango Mairal v. Chinto Ganesh et ah S. A. No. 297 of 1874; 
Bom. H. C. P. J. F. for 1876, p. 74. 

(c) See above, p. 648. 

(d) See above, pp. 657, 659. 
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a bad character, his son has a right to insist upon a division 
of his property, even though the father is unwilling. 
Dharwar, December Ibth, 1853. 

Authoeities. — (1) Vyav. May. p. 91, 1. 2; (2) p. 91, 1. 7 ; see the 
preceding case. 

Eemaek. — ^Tho ^^stri’s answer is not to the point. If the father 
had really made a division, and if the division had been made 
according to the law, i. e. under the observance of the rules detailed 
above, or, with the consent of all parties, even against those rules, it 
stands good. As to the relation of the passage in the Mit&kshar& 
corresponding to that {a) quoted by the Sastri (6) and Sec. 5, 
paras. 8, 11, (c) reference may be made to Ndgalinga Mudali v. 
Subbiramaniya et al, (d) and to Bk. II. Chap. I. Sec. 2, Q. 2 — 8, 
supra, p. 825 ss. 


Q. 3. — The common property of two brothers amounted 
to Rs. 30,000. One of them obtained a Parikhat from the 
younger brother by offering him about Rs. 7,000 in full 
payment of his share. A part of it was paid, but in con- 
sequence of the non-payment of the rest, the younger 
brother filed a suit against his brother to oblige him to pay 
a moiety of the whole property. Is this in accordance with 
the Sastras ? 

A, — When a person thinks himself able to acquire pro- 
perty or is otherwise unwilling to take his share, it is 
directed that a small portion should be given to him at the 
time of his separation, (e) It is also enjoined that the Sirkar 
should prevent the person whose claim has been thus com- 
pounded from making a further demand afterwards. The 
younger brother therefore can only claim what he agreed 

(a) Borradaile, Yyav. May. Chap. IV. Sec. 4, para. 7 ; Stokes, H. 
L. B. 49. 

(b) Coleb. Mit. Chap. I. Sec. 2, para. 7 ; Stokes, H. L. B. 378. 

(c) Stokes, H. L. B. 60, 62. 

(d) 1 M. H. 0. B. 77. 

(e) See Steele, L. G. 58, 214. 




BK> II, CH. Ill, S. 3 , 4 .} 


ITS LBGALITT. 


839 


to receive at the time of writing the F^rikhat. His claim 
to a moiety is not proper. — Tanna, July 28th, 1849. (a) 

Authorities. — (1) Yyav. May. p. 134, 1. 1 : — 

“ The same author, with reference to one separated by his own 
wish, and afterwards disputing, says : If he subsequently dispute a 
distribution, which was made with his own consent, he shall be com- 
pelled by the king to abide by his share, or be amerced if he persist 
in contention.” (Borradaile, May. Chap. IV. Sec. 7, para. 38 ; Stokes, 
H. L. B. 83.) 

(♦2) Mit. Vyav. f. 52, p. 1, 1. 13 

“ Something is here added respecting the residue of a generid 
distribution of the estate, (h) 

“ Effects which have been withheld by one co-heir from another, 
and which are discovered after the separation, let them again divide 
in equal shares : this is a settled rule.” (Colebrooke, Mit. Chap. I. 
Sec. 9, para. 1 ; Stokes, H. L. B. 404.) 

Remark — The Sastri’s answer is not quite to the point. If the 
younger brother agreed, knowing or having the means of knowing the 
facts, to an unequal division, then it holds good (Auth. 1). If he 
was induced to consent to it by fraudulent representations, then he 
is not bound by his agreement (Auth. 2.) (c) 

Q, 4. — Four brothers divided their interests. The share 
o£ a certain piece of land which one of them received was 
attached by Government. He therefore claims a new share 
of the land in possession of his brothers. Can he do so ? 

A. — No. — Dharwar, April IWi, 1849. 

Authority. — Manu IX. 47 {see Bk. II. Chap. III. Sec. 3, Q. 1). 

Remark. — ^The 6astri’s answer is right only on the supposition 
that no fraud was committed in making the division, and that the 
claim for which the land was attached, was not an old unsettled claim 
against the family estate. For, as regards the first point, ' fraud in 

(a) A similar answer was received from Khandesh, February nth, 
1864. 

(5) The translation of the first sentence ought to run as follows 

” Now something is declared which is a supplementary (rule to be 
observed) at all Partitions.” 

(c) See also Introd. § 4 f, pp. 702, ss. 
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Hindt) Law vitiates every transaction.* (a) As to the second point, 
if there was an old claim against the family estate which, on partition^ 
had not been taken into account, and for which the portion of one 
brother was afterwards attached, it would seem that the latter would 
have a right to claim compensation from the others. For ‘ a jparti- 
tion made according to the law,' to which alone the authority quoted 
by the Sastri refers, presupposes an equal division of the family 
debts. (6) It seems not improbable that by “ attached’* is meant 
‘ resumed,* that is reduced from ‘ Inam’ or rent-free land to ‘ khfils&t,* 
‘ paying revenue,’ to the entire exclusion of the former Inamdar if the 
land was held by an hereditary cultivator. In this case the same rule 
would apply. 

Q. 5. — Certain brothers wrote a memorandum regarding 
their separation* Afterwards they remained together for a 
year and then divided their property. The question, there- 
fore, is whether the separation should be considered to have 
taken place from the date of the memorandum, or from the 
date of the actual separation ? and should expense incurred 
during the year be set to the account of the family, or 
should each man’s expenses be laid upon him individually ? 

A, — ^The brothers should be considered united in interests 
so long as they take their meals together. The expense 
during the year should therefore be set to the account of the 
family. If any one should have expended any money on his 
own private account, it should be charged to him alone. 
The separation should be considered to have taken place from 
the date on which they actually divided the property and 
began to perform Naivedya’* (food-otfering to gods) 
and Vaisvadeva’^ (the burnt-offering to fire) ceremonies 
separately. — Sadr Addlai, May 2\8t, 1833. 

Authobity. — Vyav. May. p 89, 1 8: — ‘Even when there is a total 
failure of common property, a partition may also be made by the 
mere declaration, “ I am separate from thee.” A partition may even 
be a mere mental distinction. This exposition clearly distinguishes 


(а) Introd. § 4 r, Kemark. 

(б) See Introd. § 7 b. 1. 
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the various qualities of this [term], (a) Borradaile, Mayb Chap. IV. 
Sec. 3, para. 2 ; Stokes, H. L. B. 47. 

Keacares. — 1. The ^Astri’s view seems to be, that the memoran- 
dum has no value, because it was not carried out. 

2. But partition is primarily a mental act. If the brothers there- 
fore agreed on a partition and drew up a document setting forth the 
division of their estate, this act constitutes a partition, and it is 
unnecessary to carry it out by a physical distribution of the property. 
They must be considered divided from the time at which the writing 
was signed. If afterwards, a year elapsed before the intentions 
declared in the writing were carried out, the expenses must be 
divided in duo proportion, and be paid by each brother out of his 
share. (5) In many of the older cases separate possession was held 
essential to constitute a binding partition, (c) At Bombay it was 
held that a deed of partition must have been acted on (d) These 
cases show that the ^astri’s view has been extensively held, but 
now Appotler v. Rama Sabba Aiijan et al. (e) A partnership in 
receipts and expenditure sometimes follows a dissolution of the 
status of a united family. Steele, L. C. 214. 


Q. 6. — One brother passed a Parikhat to another, but it 
was not carried out for a long time. One of the brothers 
and his son died. The question is whether the widow of the 
deceased can get her husband^s share as specified in the 
Fdrikhat ? 

A, — -Yes, she can. — Tanna, October 1858. 


(а) The translation of the last lines ought to run thus : — * For par- 
tition is merely a particular kind of intention. The declaration 
“ I am separate from thee” indicates this.* 

(б) See Introd. § 4 d. 1, p. 681. 

In England when two tenants in common agreed to a partition 
and acted on the agreement, but did not execute a deed, the devisees 
of one of them were held answerable for the costs of carrying out 
the partition under which the devise to them took effect. In re 
Tann, L. R. 7 Eq. Ca. 434. 

(c) Naggappa Nynair v. Mudundee Swora llyair, M. S. D. A. R, 
for 1863, p. 125 ; Subba Naiken v. Tangaparoomal, ibid, for 1869, p. 11 ; 
Kuppammal v. Panchanadaiyan, ibid, for 1859, p. 260. 

(d) OohuldoM V. HurgovindaSt 3 S. D. A. R. 236. 

(e) 11 M. 1. A. 75. See above, p. 685. 

X06a 
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Authorities.— (1) Vyav. May. p. 134, 1. 4; (2) p. 136, 1. 4. 

Remarks.— 1. The ^ftstri’s authorities refer only to the right of a 
ifidow to inherit her ‘ separated' husband’s property. 

2. For authorities see the preceding Question and Introd. 
§ 4 D, pp. 680 ss. A suit for partition, however, conveys no right to 
the coparcener's widow, (a) and at Madras it has been ruled that 
even a decree, if not executed, will not have this effect. (6) Compare 
the VyavasthS. at p. 175 of the report with the rule enunciated in 
jBany Fudmavati v. B. Doolar Singh et ah (c) and Rewun Persad v. 
Mvsst. Badha Beeby. (d) 


Q. 7. — Three persons drew up a memorandum regarding 
the division of their family property. Each received his 
share of everything except the Vritti, which was left under 
the management of one person acting on behalf of all the 
co-sharers. Afterwards when the adopted grandson of a de- 
ceased co-sharer was on the point of death, the sharers 
framed a memorandum in triplicate, setting forth the divi- 
sion of the Vritti. The original memorandum was duly 
signed, and attested by the sharers, but before the duplicate 
and triplicate could be signed, the man on the point of death 
expired. Can his widow under such circumstances claim a 
share of the Vritti ? 

A . — If a share of the Vritti has been assigned to the 
adopted grandson, his widow, who has no son, can claim it. 
If a share has not been assigned to the husband, the widow 
cannot claim it. It is for the Court to determine whether the 
incompleteness of the duplicate and triplicate of the memo- 


(a) Bhuggaji v. Bhaggawoo et al, Sp. App. 691 of 1866. 

(b) Oovinda Oodian v. Alamaloo, M. S. D. A. R. for 1855, p. 157 ; 
Babaji Parsharam v. Bdmchandra Anant, I. L. R. 4 Bom. 157, and as to 
a decree under appeal, Sakharam Mahadev v. Hari Krishna, I. L. R. 
6 Bom. 113. 

(c) 4 M. I. A. 269. 

(d) 4 M. I. A. 137, and see the cases referred to above, and Suraj 
Bwnsee Koer v. 8heo Prasad, L. R. 6 I. A. at p. 103, and Chidambaram 
Ohettiar v. Gauri Nachiar, 1. L. R. 2 Mad. 83, S. 0., L. R. 6 L A. 177. 
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randum of division leads to the supposition tbata partition of 
the Vritti was not made. — Tanna, January 1859. 

Authority not quoted. 

Remarks. — 1. See the preceding Question, and Introd. § 4 d, p. 
682 ; § 4 E, pp. 698 ss. 

2. No doubt is expressed as to the partibility of the vritti. Se^ 
above, p. 730. 

Q. 8 — There were five brothers who divided their 
father’s moveable property into five shares, each of them 
taking one. The immoveable property was left for the 
maintenance of the father, with an agreement that, after his 
death, it also should be equally divided among them. One 
of the brothers subsequently died ; and his death was fol- 
lowed by that of his father. The widow of the former claims 
one-fifth of the immoveable property as the share of her hus- 
band. Is this claim right ? 

A , — As the family is divided, the widow is entitled to the 
share which was assigned to her husband. 

Dharwar, December 31s^, 1847. (a) 

Authorities. — (1) Vyav. May. p. 90, 1. 1 ; (2) p 134, 1. 4. 

Remark. — The widow cannot claim any portion of undivided 
family property (Introd. § 4 e.), but if there was an agreement 
amongst the co-parceners that the property should be divided 
amongst them in definite shares, subject only to tlie father’s enjoy- 
ment for life of the whole, it would appear that the Courts would 
regard this as a partition conferring a right of inheritance on th© 
widow, {b) 

SECTION 4.— PARTIAL DIVISION. 

Q. 1, — One of three brothers desires to have a share of 
his father’s hou^e without insisting on the division of the 
whole property. Can he do so ? 

(а) A similar answer was recmved from Khandeshf September 

1867. 

(б) Rewun Pet^eadv. Musst. Radha Beeby, 4 M. I. A. 137. See In- 
trod. § 4 o. 1, pp. 681 ss, and Remark 2 under Q. 6. 
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A , — The S&stra allows sons to take equal shares of their 
father^s property, but there is nothing to prevent one of 
them from demanding the share of any particular portion of 
such property. — Dharwar, January 1848. (a) 

Atjthobity.— M it. Yyav. f. 47, p. 2, 1. 13. 

Rebtakk. — The partial division may take place by consent, but the 
brother cannot insist on it. {h) The same principle was subse- 
quently aflELrmed in Ragvindrapa v. Soohapa. (c) 

Q. 2. — Certain members of a divided family of the Kunabf 
caste lived together again as a family united in interest, and 
held their ancestral estate in common. They afterwards 
separated leaving some property undivided in possession of 
one of them. After some time, the other members claimed 
a share of the undivided property. Can the exclusive en- 
joyment of the property by one member of the family be a 
bar to the claims of the other members ? 

A , — ^If the members of a divided family become united in 
interests and again separate themselves from each other^ 
they are still entitled to a share of the common proper- 
ty ; (d) even though it may, on their second separation, have 
remained in possession of one of them. 

Ahmednugyur, July \9ih, 1847. 

Authorities.— (1) Mit. Vyav. f. 45, p. 1, 1. 5 ; (2) f. 40, p. 1, 1. 4 ; 
(3) f. 49, p. 1, 1. 10 ; (4) Vyav. May. p. 143, 1. 2 ; (5) p. 128, 1. 1 ; (6) 
p. 128, 1. 3; (7) p. 128, 1. 6; (8) Manu, Chap. X. verse 105. 

(o) A similar answer wa.-j received from SLolapoor, September 

1849. 

(6) See Dadjee Deorao v. Wittul Beorao, Bom. Sol. Ca. p. 175. 
A partial partition is obviously only an accommodation not strictly 
consistent with the principle by which members of a family must be 
either united or severed in their sacra, and the estate that accompanies 
them. 

(c) S. A. No. 3948, 27th Sept. 1858^ See also Introd. § 4 s,. p. 698. 

(d) See above, pp. 141, 143 ; Steele, L. C. 214.. 
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Remabk. — A s there are no particular provisions in the law-books 
regarding a partial division, it is impossible to prove the correctness 
of the dd.stri’s view by any explicit passages. Still it appears to be 
founded on the reason of the law. (a) 

Q. 3. — There are two claimants to a Vatan. One of them 
has had the management of it for a long time. Can the one 
who has not the management claim a share in the emola- 
ments ? 

A. — All the descendants of the person who acquired the 
Vatan have a right to a share of it. There is nothing in 
the Sastras which prevents a descendant from claiming his 
share, because he does not manage the affairs of the Vatan. 

Ahmednuggury March 1851. 

Authorities.— (1) Viramit. f. 175, p. 2, 1. 6; (2) Mit. Vyav. f. 50; 
p. 1, 1. 7; (3) Vyav. May. p 94, 1. 3. 

Remark. — See Bom. Act III. of 1874, and the note below. (5) 


(a) See Introd. § 4 E, pp 698 ss. 

(5) The ^astri regards the Vatan (service holding) merely as a 
private estate with a certain obligation attached to it as a whole, not 
affecting the rights of the coparceners inter se. For the Regulation 
law on the subject, see Reg. XVI. of 1827, Section 20, and the cases 
quoted under it in the Bombay Acts and Regulations. Different 
views have been held at different times as to the nature of this kind 
of property. The opinion of the Hon. Mountstuart Elphinstone 
appears, from some MS. notes collected by one of the Editors, to 
have been very nearly that '"of tho 6astri, and the estate is not 
resumable on a mere discontinuance of the service, see Jagjluandas 
Javerdas v. Imdad AU, I. L. R. 6 Bom. 211, and the cases there refer- 
red to. The late Sadr Court of Bombay at one time held that the 
mortgage prior to 1827 of a Vatan was valid, but only for the life-time 
of the Vatand&r mortgagor, Baee Ration y. Mansooram, Bom. S. 1). A. 
B. for 1818, p. 93. By subsequent decisions it was ruled that mort- 
gages prior to the passing of Reg, XVI. were not to be subjected to 
the rule there laid down, Sukaram Gormd et al v. Shreeneewas Bow et 
(d, 2 Bom. S. D. A. R. 26 ; Hureebhaee Soonderjee, 2 ibid. 29 ; Racht^ 
v. Amingaoda, S. A. No. 307 of 1874, Bom. H. 0. P. J. P. for 1875y 
p. 269 ; Narayan Govind v. Siwjiapa, R. A. No. 4 of 1874, ibid, for 
1876, p. 99, wherein it was held that alienation prior to Reg. XVI ^ 
of 1827, coupled with long acquiesence, was good. After Sakaram 
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Q, 4. — A woman has brought an action against her bro- 
ther-in-law for the recovery of her son^s share of property. 
She urges that during the lifetime of her son, some of the 
family property was divided, but that it is for a share of the 
remainder that she now sues. 

A . — She cannot claim any share, unless on the ground of 
some special agreement entered into by the parties when the 
division first took place . — DharwaVy March 1^^, 1849. 

Authority. — Yyav. May. p. 89, 1. 6. 

Remark. — See Introd. § 4 e, Remark. The ^astri, probably, 
means to say that the mother can claim her son’s property only if an 
agreement to divide had been made daring his life-time. 

Govind et al, v. Shrenecwas Row et al, quoted above, it was held that 
a Vatan was permanently alienable, Sohhamm v. Sumbhooram^ 3 
Bom. S. D. A. R. 242 ; Jeslng Bhaee et al v. Base Jeetawowoo, 2 ibid, 
131, except as regards the portion set aside under Act XI. Sec. 13, 
of 1843, for the office-holder, Yeshwantraw v. Mulliarrao, ibid. 244. 
But in the end the doctrine adopted was that a sale was invalid even 
as to the vendor's life-interest, Ramachander Nursew v. Krlshnaji, S. 
A. No. 2830, decided in 1852. 

The Courts will distribute the surplus produce of a Vatan, though 
it cannot leave the family, Jewajee v. Shamrow, Morris, Part II. 
p. 110; Mulkojee v. Balojee, Morris, Part III p. 111. See now Bk. I. 
Chap. I. Sec. 2, Q. 5 note (a), p. 342, and the following cases : — The 
Collector of Madura v. Mootoo Ramalinga, 12 M. I. A. 438; Krishna- 
rav V. Rang Rod et al^ 4 Bom. H. C. R. 1 A. G. J. ; The Government 
of Bombay v. Ddmodhur Parmanandds et al, 6 ibid. 203 A. C. J. 
The limitation of a Vatandar’s estate by Reg. XVI. of 1827, Sec. 
20, is not extended by Bom. Act III. of 1874, see Jagjivandds Javer- 
das V. Imdad Ali, I. L. R. 6 Bom. 211. For the analogous case 
of Ghatvali estates in Bengal see Raja Nilmony Sing v. Bakranatk 
8mg, K R. 9 I. A. 104, and the cases there referred to. 

A Vatan may be compared with a fief under the feudal law to a man 
and his heirs which ** the ancestor and his heirs equally as a succes- 
sion of nsafructuaries, each of whom, during his life, enjoyed the 
beneficial, but none of whom possessed or could lawfully dispose of 
the direct or absolute dominion of the property,” Co. Lit. 191 a, But- 
ler’s note, which absolute dominion however as opposed to the 
domininim utile belonged in England only to the Sovereign, Bl. Com. 
VoMI.Chap.lV. 



w. II,CH. in, 8. 4, q. 5.] PABTTAL DIVISION. 


847 


5. — A, a man of the Sftdra caste, separated himself 
from his brother B, but left the family Vatan undivided. 
A few years afterwards A died, leaving his widow C preg- 
nant. Should 0 be considered as the heir of A, from the 
date of A^s death until her delivery, and is she during this 
period competent to recover from her brother-in-law B her 
husband A's share of the Vatan ? If (7 be delivered of a 
son, will 0 and her son be entitled to separate shares of the 
Vatan ? 

A. — On the death of a man who has separated himself 
from his family, his son or adopted son is his heir and is 
entitled to inherit his property. If he leave no son, his 
widow, daughter, and other relatives in the order of prece- 
dence laid down in the Sastras, inherit his property. If a 
brother who has not separated from the family die, leaving 
a pregnant widow, the division of the family property 
should be deferred till she be delivered. If a son be bom, 
though his father is dead, he should be allowed the share to 
which his father would have been entitled. Though a 
grandson be supported from the proceeds of his grand- 
father's property, his claim to recover a share from his 
uncle, or his uncle’s son, is in no way prejudiced. If at the 
time of the division of the family any property may have 
been concealed, it should be divided whenever it is discovered- 
In the case stated in the question, C, while pregnant, is A’s 
heir. If she bring forth a son he becomes his father^s heir, 
and as such is entitled to recover his father’s share of all the 
moveable and immoveable property of the family. From 
the date of her son’s birth, C is no longer entitled to •claim 
A’s share of the property. — Tanna, June 26th, 1848. 

Authokities.— ( 1) Mit. Vyav. f. 56, p. 2, 1. 1 ; (2) f. 61, p. 1, 1. 1 ; 
(3) f. 60, p. 1, 1. 1 ; (4) f. 52, p. 1, 1. 13 ; (6) Vyav. May. p. 96, 1. 3. 

Bexark. — See the preceding cases, and Introd. § 4 s. Begarding 
the rale of deferring a partition until the deliveiy of a ooparoener’s 
pregnant widow, see Introd. § 4 b. 1, p. 657. 
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CHAPTER IV. 

EVIDENCE OF PARTITION. 

Q. 1. — Can the separation of a family be held to have 
taken place when there is no documentary evidence to prove 
it? 

A . — A F&rikhat or written instrument attested by the 
members of the family is the necessary proof of separation. 

AhmednugguVy 1845. 

Authority. — Vyav. May. p. 132, 1. 8 : — 

“ Those, by whom such matters are publicly transacted with their 
co-heirs, maybe known to bo separate even without written evidence.” 
(Borradaile, Maydkha, Chap. IV. Sec. 7, para. 34 ; Stokes, H. L. B. 82. 

Remark. — A ‘ Farikhat’ is not necessary in order to prove a divi- 
sion. (a) The doctrine enunciated by the ^astri was adopted by the 
Sadr Court in some of the older cases, as in Oormdchund v. Ounga* 
dhur, (b) But in Sukaram v. Ramdas, (c) and KaseesJiet et alv. Nag^ 
shet, (d) this rule was abandoned, and now it is clear that partition 
may be proved like any other fact, (e) 

Q. 2.— A man had two wives. The elder has one son, 
and the younger has four sons. The man divided his pro- 
perty into five shares, assigning one to each of his sons. 
The son of the elder wife executed a writing to the other 
four to the effect that he would never interfere in any 

(a) According to the customaiy law a farikhat or deed of parti- 
tion is thought indispensable in a few castes. In others it is not 
used. But in a vast majority it is general though its place may be 
supplied by the testimony of eye-witnesses of an actual physical 
distribtition of the property. Steele, L. C. p. 402. See above, Bk. II. 
Introd. Seo. 4 D, p. 681. As to the common form of a deed of 
partition, see 2 Str. H. L. 389. 

{b) 3 S. D. A. R. 108. 

(c) 1 ibid. 22. 

(d) 4 ibid. 100. 

(e) See Coleb. Dig. Bk. V. Chap. VI. T. 381, 384 ; Bk. 11. 
Introd. § 4 D. I, p. 681; and Bk. I. C^p. II. Sec. 6a, Q. 31, p. 409. 
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matter concerning them, and that they were at liberty to 
settle among themselves any questions respecting their 
cifEairs. After this one of the four brothers died without 
issue. Subsequently the son of the elder widow, having 
received some produce of a field, ofiered three-fifths to the 
three surviving brothers. They assert their right to four- 
fifths. How is this question to be decided ? 

A. — The three full brothers of the deceased are his heirs. 
The half-brother cannot claim to be his heir. It will rest 
with the Court to consider the weight and efiect of the 
writing passed by the half-brother. 

DharwaVy April 24^7i, 1854. 

Authority.— Vyav. May. p. 134, 1. 4. 

Remark — The facts of the case seem to be these : — The father of 
the five brothers had effected a division, which, in part at least, was 
a so-called* phalavibhdga’ or division of produce The eldest brother, 
who appears to have been the manager of the estate, left undivided 
in specie^ had given to his younger brothers a document confirming 
the division. Afterwards, on the death of one of the younger 
brothers, he seems to have disputed the division, and appropriated 
that share of the produce of the undivided property which would 
have gone to the deceased half-brother. Under these circumstances 
the division would be proved by the document and by the receipt of 
separate shares by the brothers. As the brothers were divided, the 
full brothers inherit before the half-brother, however the case might 
have been had there been no division. See Bk. I. Introd. ‘ Co- 
parceners,’ p 73. 

If the brothers are to be considered as reunited, still the share of tho 
one deceased would descend to his brother of the full blood. In no 
case could the eldest be entitled to two-fifths without a special agree- 
ment. See above, pp. 141, 763 ss; Steele, L. C. 56. 


Q. 3. — uterine brothers prepare and take their meals 
separately. Is this practice a suflScient evidence of the se- 
paration ? 

A . — When two brothers perform the ir&ddha of their 
father separately, and when they have separate trade and 
107 H 



850 


PARTITION. 


[bK. II, CH. IV, Q. 4. 


separate means of maintenance, they may be considered se- 
parated, and in this case no documentary evidence is neces- 
sary. (a) A verbal declaration of separation is also sufficient 
evidence in case the brothers have no property which they 
can divide. — Surat, September Mh, 1 845. 

AurnoKiTY. — ^ Vyav. May. p. 133, 1. 2 

** Narada declares also other signs of partition : Separated, but not 
nnseparated, brethren, may reciprocally bear testimony, become 
sureties, bestow gifts, and accept presents. Gift and acceptance, 
cattle and grain, houses, land, and attendants, must be considered as 
distinct among separated brethren, as also the rules of gift, income, 
and expenditure. Those, by whom such matters are publicly trans- 
acted with their co-heirs, may be known to be separate even with- 
out written evidence.’’ (Borradaile, May Chap IV. Sec. 7, para 34 ; 
Stokes, n. L. B. 82.) 

Remark.— /See also Introd. § 4 d. 2, p 688. 


Q. 4 — What are the signs of the separation of a father 
and a son? A father and a son of his younger wife live in 
one and the same house. The son of the elder wife has been 
living in a separate house for about 20 years. The property 
of the father has not been divided, nor has the elder wifo^s 
son received any share. He was in the habit of performing 
the sacrifice called * Vaisvadeva^ (?>) on his own account. 
Should he be considered a separated member of the family ? 
and can any man whose food is cooked separately perform the 
ceremony, or is it a sign of separation. Since the death of 
the father the elder son has joined the family, and assuming 
the guardianship of his half-brothers, has got them married. 
Can the half-brothers claim a share of the property acquired 
by the elder brother during the time he was away from the 
family. Can the elder brother claim a share of the ancestral 
property ? 


(а) See 2 Str. H. L. 346 ; Steele, L. 0. 56, 213. 

(б) This ceremony is performed for the sanctification of food before 
dinner. See Steele, L. C. 56. 
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A . — Those members of a family, who individually perform 
the ceremonies of ^ Vaisvadbva^ and ^ Kuladharma,^ (a) and 
have signed a Fferikhat, may be considered separated. It 
does not appear from the Sastras that the elder son of a person 
is obliged to perform the ^ Vaisvadeva^ on his own account, 
although his father and half-brother are united in interests, 
and ho himself litres and cooks his food separately in the same 
town without receiving the share of his ancestral property. 
A person may, however, perform the ceremony by thepermis- 
sion of his father. The Sastra authorises the elder son of a 
man to take possession of the ancestral property, and protect 
his younger brother and mother. A son, who has not made 
use of his father^s means and who has declared himself 
• separate and has acquired property through his learning, 
enterprize, &c., is not under the obligation of allowing shares 
of his property to his brothers. They can claim shares of 
the ancestral property only. 

Ahmednuggur, Ajiril IWi, 1847. 

Autuokities.~-(1) Vyav. May p. 129, 1 2; (2)p 129, 1. 4; (3) 
p. 133, 1. 2; (1) Mifc. Vyav. f. 25, p. 1, 1. 9; (5) Mit Vyav f 48, p. 2, 
1. 5:- 

“ Tliat which had been acquired by the coparcener himself without 
any detriment to the goods of his father or mother ; or which has 
been received by him from a friend or obtained by marriage, shall 
not appertain to the co-heirs of brethren ” (Colcbrooke, Mit. Chap. 
I. Sec. 4, para. 2 ; Stokes, H L. B. 384.) 

Remarks — 1. For a full enumeration of the signs of a partition, 
gCG Introd. § 4 n. 2, pp. 687, &c, 

2. The Sastri is right in not considering the separate performance 
of the ‘ Vaisvadeva ' as a certain sign of ^ partition/ though it is 
enumerated in the Smritis among these signs. The general custom 
is in the present day, that even undivided coparceners, who take their 
meals separately, perform this ceremony, at least once every day, 
each for himself, because it is considered to purify the food. We 
subjoin a passage on this point from the Bharmasindhu, f. 90, p. 2, 
1. 3 and 6 (Bombay lith. ed ) : — 

(a) The ceremonial worship of the tutelary deity. Steele, h. C. 
loc. cit. 
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* Bice mixed with clarified butter should be offered in the sacred 
domestic fire, or in a common fire. The oblation (at the Vaisvadeva) 
should be made in that fire, with which the food is cooked. , . . 

Bhattojidikshita declares that, if members of an un- 
divided family prepare their food separately, the Vaisvadeva-offering 
may be performed separately (in each household) or not. ’ (a) 

Q. 5.~A man had throe sons. They used to live and 
take their meals separately in a house which was their an- 
cestral property. They all subsequently died. A son of one 
of them claims a moiety of the house from the son of the 
other. The defendant in this case takes no objection to the 
equal division of the house. The widow of the third bro- 
ther has joined the plaintiff. The house, which is the 
ancesti:al acquisition of the family, appears to be undivided 
property. Should the above-mentioned claimants be allowed 
under these circumstances equal or different shares in it ? 

A . — Preparing food and taking meals separately by bro- 
thers is considered by the Sastras to bo a mark of separation. 
According to this rule the three brothers are duly separated. 
Each of them has an equal share in the property. The 
widow of one of them should be allowed one-third of the 
house as the share of her husband. 

Surat, November 29th, 1853. 

Authoeity. — Ylramit Dayabh&ga, f. 223, p. 1, 1. 12. 

Bemarks. — 1. • Preparing food and taking meals separately’ is 
by itself not a sufficient proof of separation. (6) 


(fl) See the remarks of Prof. Goldstiicker (On the Deficiencies, &c., 
p. 34 Bs) which are instructive, though captious. In the passage 
** amongst members of a united family, when they cook their food in 
common, a separate performance of the YaUvadeva is not allowed,’* 
read, ** is not necessaiy.” The passages at pages 89 and 42 show 
the correctness of the view presented in the text. 

(6) It is an indication when the relatives occupy the same house, 
2 Str. H. L. 397. Joint performance of ceremonies implies union of 
interests, 2 Str. H. L. 393. See Bk. II. Introd. § 4 d. 2 a, p. 687. 
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2. If the ancestral honse was undivided, as stated in the question, 
the widow must be allowed the use of it and may establish a lien on 
it for her maintenance, but can in no case inherit it. (a) 

Q. 6. — Four uterine brothers lived separately in a house 
belonging to their father. They had neither divided their 
property nor passed deeds of separation to each other. They, 
however, used to take their meals separately. Afterwards 
all of them died. The eldest of them has left a widowed 
daughter-in-law. She has a maiden daughter. Two sons 
of her father-in-law^s brother are alive. (6) A creditor of one 
of them has attached the whole house. The widowed daugh- 
ter-in-law has applied for the removal of the attachment 
from that portion of the house which constitutes her husband^s 
share. The question therefore is, whether, according to the 
Sastras, and by reason of the four brothers having lived 
separately, their property, excepting the house in dispute, 
should be considered as divided, and whether the daughter- 
in-law can claim a share of it ? 


(a) See above, p. 259 ; Bk. II. Introd, § 4 e. p. 698, and pp. 252, 
753 ; Chap. II. Sec. 2, Q. 4, p. 826. 

(5) The following genealogical table will be found to illustrate the 
question : — 

1 
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A. — ^Although there is no documentary evidence to show 
that the brothers were separate, yet, as their places of living, 
meals, and business, were separate, they should be consi- 
dered separated. Their property, including the house in 
which they lived, must also be considered divided. When 
any one, after the division of the property in which he has a 
share, is dead, his widow has a right to that share. 

Surat, Decemler IGth, 1847. 

Authorities.— (1) Vyav. May. p. 129, 1. 3; (2) p. 134, 1. 8; (3) 
Vyav. May. p. 129, 1. 2 : — 

“Yajuavalkya states the modes of decision in case of denial of 
partition made by any one : ‘ When partition is denied, the fact of it 
may be ascertained by the evidence of kinsmen, relatives, and wit- 
nesses, and by written proof or by house or field ’ (sc])arately pos- 
sessed).” Borradaile, May. Chap. IV. Sec. 7, para. 27; Stokes, II. 
L. B. 80. (a) 

(4) Vyav. May, p. 132, 1. 4 : — 

“ Brihaspati : — They, who have their income, expenditure, and 
wealth distinct, and have mutual transactions of money-lending and 
traffic, are undoubtedly separate.” May Chap. IV. Sec. 7, p 34 ; 
Stokes, H. L. B. 82. 

(5) Vyav. May. p. 134, 1, 4 : — 

“ Yajuavalkya thus relates the order of succession to the wealth of 
one (dying) separated and not reunited ; The wife and the daugh- 
ters also ; both parents ; brothers likewise and their sons ; gentiles, 
cognates, a pupil and a fellow-student ; on failure of the fii’st among 
these, the next in order is indeed heir.” (Borradaile, May. Chap. 
IV. Sec. 8 , para. 1 5 Stokes, H. L B. 83). 

Hehabk. — T he question states nothing about the brothers having 
carried on business separately. If the Sastri is right as to this fact, 
his conclusions also would stand. (Z;) But tlie dining separately 
does not alone prove that the brothers were divided. If they were 
undivided the widow is entitled to residence and maintenance as a 
charge on the property, (c) 


(a) Ndrada, Pt. II. Chap. XIII. SI. 30, to the same effect, is 
quoted by the Mit. Chap. II. Sec. 12, para. 3 ; Stokes, H. L. B. 467. 

(b) Bk. I. Chap. II. § 6A,Q.31,fiii;pra, p. 409 ; 2 Str. H. L. 387,397- 

(c) Rdmchandra Vikehit v. Sdvittibdi, 4 Bom. 11. C. R. 73 A. C. J. 
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When the house of one memher of the family was burnt down, and 
he then went to live in the same house with another, this was, it was 
held, to be referred rather to an exercise of a common right than an 
acceptance of mere hospitality, and the prior separate residence was 
not deemed sufficient proof of partition between the two. (y) But see 
also Introd. § 4 d. 2, p. 687 ss. 

Q. 7. — Two brothers have been separate for the last 15 
years, but they did not pass a formal deed of separation. 
One of them has now filed a suit for a share of the land held 
on Miras tenure. The other has answered that there is some 
debt, and that the property should be divided along with 
the debt. How should this be decided ? 

A. — When a formal deed of separation is passed in the 
presence of the kinsmen of the parties concerned, and when 
each member is put in possession of his share of houses, 
lands, and other property, the family should be considered 
as separated. When the members merely live and take 
their dinner in separate places in the same village, they 
cannot be considered separated. The property as well as 
the debt should therefore be equally divided in the case 
referred to in the question. — Ahmednuggur, ApriliSth^ 1856. 

Autuoiuty. — Vyav. May p 129, 1. 2 {sec the preceding Question, 
Auth. 1). 

Q. 8. — The parties are not able to produce a deed of sepa- 
ration. It is, however, proved that the parties separated 
about 35 years ago, and that the deed of separation was 
then executed. Can the separation be considered established 
on other grounds than the production of the deed ? 

A , — As the evidence has proved that the separation took 
place, and that the parties concerned are in possession of 
their proper shares, the separation may be considered estab- 
lished. The production of the deed would have only 
strengthened the proof. — AJimedmiggur, July 2nd, 1847. 


(^) Sheshapa et al v Igapa ei alj R. A. No. 12 of 1873, Bom. fl. C. 
P. J. F. for 1877, p. 37. 
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Authorities. — (1) Vyav. May. p, 129, 1. 2. see Bk. II. Chap. IV. Q. 
6, Auth. 3 ; (2) Vyav. May. p. 133, 1. 2 (see ibid. Q. 3). 

Remarks. — See particularly Introd. § 4 d. 1, p. 680. In the case of 
Bulakee Lull et al v. Musst, Indur puttee Kowur et al, (a) it is laid 
down that any act or declaration showing an unequivocal intention 
on the part of a shareholder to hold and enjoy his own share sepa- 
rately, and to renounce all rights upon the shares of his co-parceners, 
constitutes, when accepted, a complete severance or partition. 

(a) 3C. W. R. 41 C. R. 
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BOOK III.— ADOPTION. 

SECTION L— SOURCES OF THE LAW. 

In their opinions on the cases laid before them the S&a- 
tris have in many instances referred to Adoption made with 
the ceremonies of the Vedas and the Smritis.” No precepts 
as to such ceremonies are to be found in the Vedic literaturef 
and even in the Smritis the recognition of the ^ son by gif is 
but a part of a scheme in which he holds only a compara- 
tively low place amongst the dozen varieties of substitution- 
ary sons approved by those writings. They present few 
or no traces of the developed and elaborate system which 
has come down to our generation enriched and complicated 
by the inventive suggestions and the subtle controversies 
of a long series of lawyers, who were at the same time scho- 
lastics having unbounded confidence in the methods of a 
highly technical philosophy, (a) The fundamental notion in- 
deed on which the institution was afterwards reared is found 
already in full possession of the Brahmanical mind in the 
Vedic period. The manes were to be worshipped ; the &mily 
was to be continued ; the householder was to esteem his own 
being complete only when his home was furnished with a 
wife and son. (b) But other means than adoption supply 
the defects of nature : some further stages on the way to 
refinement have still to be passed before those means become 
discredited. In the meantime Adoption is but slightly 
glanced at. Its fitness for the needs of a people of the pecu- 
liar mental and spiritual character of the Hindus was not at 
first perceived. Here therefore, even more than in other 
departments of the law, the Veda has, for the practical lawyer 
of the present day, but little importance as a direct source of 
the law. (c) For a complete history of the ^ origins* of the 

(o) For the methods of interpretation and development brought to 
bear on the Vedas, see Whitney’s Essays, 1st Series, pp. 108 as. 

(b) See Whitney’s Essays, Ist Ser. pp. 50, 59 ; comp. Manu DL. 45. 

(c) Bee aboYe, p. 56. 
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subject the requisite researches have still to be made, the 
needful competence has still perhaps to be perfected. The 
modem edifice, though bearing every where the impress of 
the primitive religion and its early modifications, is planned 
in the main on ideas of a later time, the growth and vari- 
ances of which can be gathered from the existing literature 
with at least an approach to confidence, (a) 

In the long interval between the Veda and the Smritis 
more had been done towards systematizing than towards 
refining the theory of paternal and filial relations. The im- 
portance of maintaining the family is at the close of this 
period as strongly recognized as ever ; the relations of the 
living to the dead had, through long meditation, become more 
vividly conceived than before. But the grossness of a bar- 
barous time is not as yet cast off, nor have the ideas of the 
people settled down to any final appreciation of the several 
recognized modes of replenishing the family. Gautama, 
Baudhayana and Vasishtha, Manu and Yajnavalkya, Harita, 
Vishpu and Narada present their several lists. The order 
in which they rank the different substitutionary sons [b) will 
be discussed hereafter. That a substituted son is indispens- 
able, failing one begotten, therishis agree, with the exception 
of Apastamba. (c) In him we have an echo perhaps of the 
then already ancient objection to the gift or acceptance of a 
child, an objection which later commentators found no great 
difficulty by means of distinctions and particular applications 
in explaining away, (d) 

Another long break in the record follows the period of 
the Smritis. That a considerable development of the Hindfi 
mind and character took place in the interval is manifest 
from the works in other departments which hatve come 
down to us. Poetry and philosophy awakened higher moral 

(a) Comp. Whitney, op, dt, pp. 62, 70. 

(b) See Ooleb. Dig. Bk. V. Chap. IV. 

(c) Transl. p. 131. 

(d) Comp. Datt. Mim. Sec. I. 36 — 47. 
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sensibilities, and the myths of the earlier times became enve- 
loped in a mist of sacred association which softened their 
repulsive features and prevented their exercising an injurious 
influence, (a) The uncertain strivings of the nobler minds 
towards refinement and delicacy in the relations of the sexes 
and the constitution of the family were gradually in some 
measure realized by the Brdhmanical class, and those in close 
communication with them, while neither at any time quite 
lost such a hold of the primitive beliefs and conceptions of 
duty as served to bind the slow changes of their institutions 
together in historical continuity. When we come into clear 
light again we find a marked advance in purity of sentiment. 
Adoption has in a great measure supplanted the grosser institu- 
tions that once competed with it on more than equal terms. 
J'he archaic formulas are still preserved, but they have been 
subtly emptied of their former contents, or have become 
themes for mere academic disquisitions, which show the 
learning of the commentators and their tenderness for the 
sacred writings, but stand apart in a great measure from 
actual practice and the living law. The far-fetched expla- 
nations of the hard sayings which could not be set aside (b) 
show at once the reverential spirit of the commentators, 
and their resolution to mould even intractable materials to 
the uses and cravings of a society always in movement, and 
for centuries in a general movement forward, though not 
always on lines which led to the best conceivable results, 
or which entirely commend themselves to European sympa* 
thies formed under wholly different influences. 


(а) Comp, for the earlier period Gough’s Phil, of the Upanishads, 
p. 17. 

(б) On the reconciliation of discrepancies in the sacred witings 
and the application of reason to establish harmony, reference may 
be made to Bhau Nanaji v. Sundrdbdi, 11 Bom. H. G. R. at pp. 265 
88. See too the Datt. Mim. Sec. II. 102, where reasoning, it is said, 
is to be applied to draw oat an obvious inferential sense rather 
than separate revelations assumed for rules resting on one and 
the same principle. 




862 


ADOPTION. 


[BK, III, B. I. 


From the time that Adoption comes upon the scene as an 
established section of the Hindu jural system, many authors 
have dealt with it either as the subject of separate treatises or 
along with the other leading topics of the law. (a) Besides 
the Vyav. May., which is the most frequently quoted, the 
Bombay Sastris have referred to the Viramitrodaya, the 
Samsk^ra Qanapati, to the ^^Samskar’’ and ^^Datta^’ Kaustu- 
bha, to the Nirnayasindhu and Dharmasindhu, the Dattaka 
Darpana and the Dvaita Nirnaya. (6) The doctrines drawn 
from these authorities are supported by citations from Manu 
and the other Smritis, as well as from the Mitakshara, 
and the Daya Bhaga of Jirnilta Vahana. These last are 
but infrequent. The Dattaka Miman^^ and Dattaka Chan- 
drika are hardly referred to at all. The opinions enunciated 
agree for the most part with the rules laid down in these, 
treatises, but the remark of Rao Saheb V. N. Mandlik (c) 
seems to be substantially correct, that till quite recent 
years they were but little known and relied on in Western 
India, (cl) It does not follow however that they are net 
valuable guides to the law. Though the law of Adoption 
has, in historical fact, grown up by a process of gradual adap- 
tation, yet the Hindi commentators do not, any more than 
the English judges, ever set themselves up as makers of the 
law. They claim to be expositors, and if one of them deve- 
lopes principles in a way more consonant to the general ethical 
and jural system than another he naturally obtains the prefer- 
ence. (e) The congruousness of his doctrines with the whole 
mass of received notions is recognized, and they are re- 

(а) Many of these works are preserved amongst the learned 
in MS. 

(б) The one intended is th^t of Shankara Bhatta, father of Nilfcan- 
tha, anthor of the Mayikha. 

(c) Vyav. May. Introd. Ixxii. 

(d) That the Rao Saheb is a little too sweeping in his assertion 
may be seen by a reference to the opinions of the Poona d&stris in 
Haehvirao's case, 2 Borr. R. at pp. 104, 105. 

(e) See Ooleb. Dig. Bk. II. Chap. IV. T. 15 Com. ; T. 17 ; Bk. V. 
T. 57, 424 Gom. 
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ceived into the legal consciousness of the people as roles 
which, from their fitness, mast be followed, (a) This fitness 
implies a due agreement with the traditions that have 
descended in slowly modified interpretations from the 
Vedic era, and forms a proper ground on Hind A principles 
for the acceptance into the common law of the particular 
phases of doctrine which come thus recommended. (6) This 
is more especially so if they are set forth with a clearness and 
point which makes them readily intelligible. It may seem 
that the Dattaka Mimansa and Dattaka Chandrika have not 
any very strong claims on these grounds, but excellence is 
essentially comparative, and very high authorities have 
agreed in assigning to the Dattaka Mimansa the first place 
amongst the treatises on Adoption. Colebrooke says (c) 
that the Dattaka Mimansa is no doubt the best treatise on 
Hindu Adoption.^’ By this Sutherland was led to translate it : 

The Dattaka Mimansa/^ he says (d) is the most celebrat- 
ed work extant on the Hindu law of Adoption. Of the Dat- 
^ka Chandrika he says, it is a work of authority/^ (e) In 
assigning it to Devanda Bhatta as its author he may probably 
have been mistaken, ( / ) but this does not afiect his judg- 
ment as to its popular reception as a guide to the law. Sir M. 
Westropp, C. J., says of the Dattaka Mimansa that though 
not quite invariably followed [it] is generally of high autho- 
rity in this Presidency^^ (Bombay), (g) In Bengal the 
authority of both works stands still higher. It was said by 
Mitter, J., that '^The Dattaka ChandrikA and the Dattaka 
Mimansa are undoubtedly entitled to be considered, and 
have always been considered, the highest authorities on the 


(a) Comp. Meyer, Inst Jud. Tom. V. p 7. 

{b) See Bhau Nanaji Uipai v. Sundrahai, 11 Bom. H. C. R. 267. 

(c) 2 Str. H. L. 133. 

(d) Preface. 

{e) Ib. 

(/) See Bao Saheb V. N. Mandlik, Zoc. etV. 

(g) In Gojpal N. Safray v. Hanmant G. Safray, I. B. 3 Bom. at 
p. 277. 
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subject of Adoption/* (a) But that their influence is not 
thus confined is plain from the description given by Sir W. 
Macnaghten, cited by the Privy Council in The Collector of 
Madura* 8 case : (6) Again of the Dattaka MimAnaS» of 
Nanda Pandita, and the Dattaka Chandrika of Dev&nda 
Bhatta, two treatises on the particular subject of Adoption, 
Sir William Macnaghten says, that they are respected all 
over India ; but that when they difier the doctrine of the 
latter is adhered to in Bengal and by the Southern jurists, 
while the former is held to be the infallible guide in the 
Provinces of Mithila and Benares/* 

As supplementary to the Mitakshara and the Mayflkha, 
then, these may fairly be regarded as the principal authorities. 
The others referred to, though in some instances of importance, 
are not only less accessible, but on the whole less valuable 
when got at, and less suited to bringing about a general har- 
mony of doctrines and decisions on a subject on which it is 
specially desirable that the law should be uniform and 
widely known. Still usage, the ultimate test, has in some 
instances decisively rejected the doctrines of these two works, 
as for instance in allowing adoption by a widow without 
express authority from her husband, (c) while Nanda Pan- 
dita insists that Vasishtha*s text requiring the husband*s 
assent prevents any adoption at all after his death. The 
Samskara Kaustubha (cZ) says that the assent of kinsmen 
cannot properly be withheld, and therefore the widow, who 
is competent and bound to perform this service for her 
husband, may act without their concurrence. The Sastris 
in Thulcoo Baee Bhide v. Rama Baee Bhidc (e) deduced a 
like competence from the injunction of the Mitakshara, a 
woman must be restrained only from unnecessary or useless 
acts,** and declared that the widow could adopt even against 

(a) In Bajendro Narain Lahoree v. Saroda Soondaree Daboe, 15 C. 
W. R. 548. 

(b) 12 M. I. A. at p. 437. 

(c) See Haebutrao Mankur^s case, 2 Bora, at pp. 104, 105. 

(d) As to the authonty of this work, see 2 Borr. R. loc. ciL 
{e) 2 Borr. E. 488, 499. 
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the wishes of her husband^s kinsmen. In a previous caBe(a) 
the 6&stris had quoted the MayAkha to prove that .the 
widow might indeed adopt without an express authorify 
from her husband, but after obtaining the sanction of the 
kinsmen and informing the ruling authorities.’^ This they 
said corresponds with the custom of the country.^’ Yet 
should the widow have actually adopted a son with due 
ceremonies, such an adoption conformable to the Vedas 
could not “ be set aside should the person opposing it be 
over so near of kin.^’ The Courts, as will be seen, have 
steered a middle course amongst the conflicting authorities. 
That they should have had to do so implies that none can be 
received as absolutely supreme. * 

In the present day it does not seem likely that the foun- 
tain heads of the law will be much drawn on for new 
principles in the Law of Adoption. They are indeed too 
meagre to afford such principles save through an elaborate 
process of constructive inference. To this they have been 
subjected by the Hindu writers for many centuries, and the 
rules deduced by these writers have in their turn been tried 
and sifted by express or tacit reference to the usages and 
the peculiarities of Hind<i society, until those best suited to its 
needs have been ascertained and appropriated. The Smritis 
come nearer than the Veda to modern practice, but the most 
important authorities are the writers, such as have been re- 
ferred to, whose expositions have partly embodied and partly 
fashioned the customary law. In the great case of The Collec- 
tor of Madura {h) the chief authorities on the law touching a 
widow^s power to adopt had been collected under the four 
heads of (1) Original Sanskrit texts, (2) Eesponses of S&stris, 
(3) Opinions of European writers, and (4) Decisions of the 
Courts. ' The judgments, both in the first instance and in 
appeal, proceeded almost entirely on the third and the fourth 

(a) Svee Brijbhookunjeo MaharaJ v. Srec Gokoolooisaojee Maharaj* 
1 Borr. R. 202, 214. 

(5) 12 M. LA. 897,411. 

109 
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classes of authorities, and of the first the Judicial Committee 
speak as a catena of texts, of which many have been taken 
from works little known and of doubtful authority. Their 
Lordships concur with the judges of the High Court in de- 
clining to allow any weight to these/^ while accepting those 
recognized by the chief European writers on Hindfi law 
as of unquestionable authority in the South of India, where 
the case under appeal had arisen. 

To the opinions of the Sastris, which the High Court had 
denounced as having polluted the administration of Hindft 
law/^ (a) their Lordships, as already observed, (fc) attach 
considerable importance. Those opinions, they say, which 
are consistent with [translated works of authority] should 
be accepted as evidence that the doctrine which they embody 
has not become obsolete, but is still received as part of the 
customary law of the country. (c) 

In dealing with authorities the analogy of the rules 
accepted by kindred schools may greatly strengthen one of 
two or more inconsistent doctrines propounded by rival 
authors, (d) All rely on the same ancient texts, and the 
waves of philosophical or moral influence which have mould - 

(a) In Collector of Madura v. Amndayi, 2 Mad, H. C. R. at p, 223. 
(ft) Above, p. 2. 

(c) The Collector of Madura v. Moottoo Bamalmga Sathupathy, 12 
M. I. A. at p. 438, 439. The S&stris vacillated occasionally in the 
opinions they delivered. On points of difficulty they naturally 
differed. When one considers the cobweb structure of the HindO 
law laboriously spun out of a primitive theology by means of a 
philosophy having but little respect for mere practice, it was 
impossible that there should not be variances of opinion. One 
view was in itself as reasonable in many cases as the other. In 
some instances the Sdstris seem* to have gone wholly wrong. The 
same may be said of jurists and judges everywhere. A reading 
of the Sfistris’ responses, as wide as that on which the present work 
is founded, would convince any unprejudiced student that as Law 
Officers of the Courts these learned men performed their duties, 
save in very rare instances, with integrity as well as intelligence. 

(d) Ibid* 
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ed the derived notions in one part of India have almost of 
necessity extended their effect to the neighbouring regions^ 
aided in the case of the learned by their possession of a 
common language. Through the medium of Saniskpiti ideas 
having in themselves a fitness for wide reception have been 
capable at all times of diffusion with something like the 
same striking celerity which obtained through the use of 
Latin in the Europe of four and five centuries ago. 

The tendency of usage to conform to the received scripture 
standards has been noticed in the first part of this work, (a) 
Hindd theory justifies variances from the normal rule of 
conduct only by a supposition of some lost revelation (6) 
to which they may be referred, except in cases purposely 
left to individual discretion, (c) and the Bastris assert the 
superiorty of the Vedas to mere custom, (cZ) but when the 
precept is not decisive they allow custom to replace it. (e) 
The Charters of the High Courts and the Regulations 
of the Legislature give the next place in authority after the 
Statute law to usage, and however in learned speculation 
the sacred texts may bo exalted above mere human practice 
there can be no doubt that the Hindil lawyers had arrived 
substantially at the same conclusion that the British Govern- 
ment has defined. The general force of custom as law is 
repeatedly asserted by Manu, (/) as by Katyayana, Yajna- 

(а) See above, pp. 9, 425, 426 As to the determination of caste 
rules, see Sec. II. below. 

(б) See 2 Muir’s Sanskrit Texts, 165, and references below. 

(c) Manu II. 12, 18; Gaut. XL 20. 

(d) 2 Borr. 488 ; seeM. Muller, H, A. S. Lit. p. 53; Muir’s Sanskrit 
Texts, Vol. III. pp. 179, 181 ; Coleb. Dig. Bk. I. T. 50 Comm. ; Datt. 
Mim. Sec. I. paras. 10, 11. 

(e) Apastamba, Transl. pp. 15, 55. At p. 47 is a caution against 
inferring the former existence of a Vedio passage from a usage which 
can bo accounted for on merely utilitarian grounds, and a caution 
against following a usage with no higher justification. 

if) I. 108, 110; II. 12; IV. 178; VII. 203; VIII. 41, 42. 
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valkja^ and the other great Bishis. (a) The Mitdkshard. allows 
that custom has abolished Manuks rules for specific deduc- 
tions and unequal shares in partition, (b) The Vyavah^ra 
Mayfikha declares that the very practice given by Gauta- 
ma as an example of one that usage could not establish, the 
marriage of a maternal uncle^s daughter, is sanctioned by 
custom in the Dekhan, (c) Macnaghten instances the Kshe- 
traja as a legal subsidiary son still recognized by the local 
law of Orissa, (d) Mitramisra, following the Mitakshar^, 
says the conflicting texts respecting subsidiary sons are to 
be reconciled by referring them to different local customs, (c) 
On this principle the Sastri, in a case amongst the Bhatele 
caste, declared that by tho caste custom an adoption could 
not be allowed while male kinsmen survived fco continue tho 
family. (/) This agrees with the answers preserved in Bor- 
radaile^s collection, and shows that custom well established 
is practically supreme. In tho particular instance, which is 
not a solitary one, it may well bo that the custom embodies a 
rule against adoption, which once existed in some sacred 
writings as Apastamba indicates, but has faded away in tho 
transcriptions of later centuries. 

The importance of custom as a source and standard of 
the law is specially great in the case of adoption, because 
this being of comparatively modern development the Vedic 
texts, written without respect to it, admit of manipulation 
very much according to the desires of the interpreters. The 
Smritis even are far from regarding adoption in the light in 
which it is now viewed. Thus, though the Sruti and Smriti 


(a) See the quotations in Rawut Urjim v. Sing Rawut Qhunsiam 

Sing, 5 M. I. A. 180. 

(d) Mit. Chap. I. Sec. 3, para. 4, 

(c) Vyav. May. Chap. I. Sec. 1, para 13. 

(d) Macn. H. L. 102. 

(e) Viram. Transl. p. 127 ; Macn. H. L. 188. 

(/) MS. 405, Surat, 14th June 1847. 
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are to the pious Hindd above all reasoning, (a) and a 
rationalist ranks as an atheist, (b) yet Vijnanefivara, who 
raises the sacred code above all rules of ethics, has still to 
admit an adjustment by reference to the general and parti- 
cular and other modes of interpretation, (c) and custom and 
approved usage {d) govern the received construction of the 
texts in proportion as these are in themselves indecisive and 
incapable of direct application, (e) This does not exclude a 
comparison of the relative weight of those who pronounce on 
the customary law. Superior knowledge is to be recognized 
in some men, of local usages and of tradition (/) ; they in fact 
are the depositaries of custom, as it is gradually organized, (jr) 
and reproduce it in its living forms, (h) It was a conscious- 
ness of this which moved the Bombay Government of the 
early part of tho present century to set on foot the inquiries 

(a) Manu II. 10 ; comp. Id. XII. lOo. 

(i) Manu II. 11 ; SCO Rmriti Chandr. Chap. III. para. 21; Manu 
XII. 106. 

(0 Sec Yajii II. 21; Yya\. May. Chap. I. pi. 112; Coleb. Dig. 
Bk. II. Chap. IV. T. 15 Com.; Bk. Y. T. 332 Com ; Comp. Gold- 
stiicker, op. cit, p. 2 ; 2 Muir’s Sanskrit Texts, 1G9, 177, 200. 

(d5) Judicial Committee in 22am Singh v. Bhaya TJgur Singh, 
13 M. I. A. 390. 

(e) Viju. in Roer and Montriou’s Ydjh. p, 8 ; Manu I. 110 ; lY. 155. 
He goes so far as to say that precepts are not to be followed in a 
practice that has become repulsive to the community, as for instance, 
by raising up seed to a man deceased, and by sacrificing a cow, 
though these are commended by the Hindfi scriptures ; Mit. Ch. I. 
Sec. III. para. 4. But Devaiidha Bhatta censures this looseness 
of doctrine, and quotes Yasishtba (I. 17) to prove that usage is of 
authority only where it is not opposed to the Yedas and 6&stras, 
Smri. Chand. Ch. III. p. 21 ss. See Gaut. XI. 20 ; Baudh. Pr. Adh. 1, 
Hand. 2, paras. 1-7; Manu YIII. 41 ; YII. 203. 

(/) 2 Muir’s S. Texts, 173. 

{g) BeeSavigny, System, Yol. I. § 12; Goudsm. Pand. Bk. I, § 15, 
and notes. 

(^) Comp. Savigny, System, Yol. I. §§ 7, 8, 29, 30 ; Puchta 
Gewohnbeitsrecht, Yol. I. p. 162 ss. 
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oondaofced by Steele, and Borradaile. The information ga- 
thered by the former on adoption is embodied in his Law 
of Caste. The answers collected by the latter have not been 
all preserved, but in English and GujarSti a considerable body 
remain, (a) These were obtained from the representative 
members of the several castes. They were given, it is evi- 
dent, with care and conscientiousness as well as knowledge. 
They have for other purposes been frequently referred to in 
the foregoing pages of this work, and they must be used as 
additional and valuable authorities on the Law of Adop- 
tion. (b) 

It may be necessary to add that a particular custom which 
is relied on in any case as derogating from the common law, 
based itself on a more general custom, must be clearly 
proved (c) in this as in other departments of the law. {d) Of 
a general custom the Courts take notice without its being 
proved and without their attention being called to it. Works 
like the present may make the performance of this duty 
somewhat easier. 

For the application of the law as ascertained from its 
various sources the Judicial Committee have laid down 
principles which must always constitute a great part of the 
science of the Courts. Thus in dealing with the HindA law 

Nothing from any foreign source should be introduced 


{a) The Gujarati collection is now in course of publication by Sir 
Mangaldas Nathubhai. 

(b) As to the force of custom see further Rama Lakslimi v, Shiva- 
nantha, 14 M. I. A. 576; Sitrendra Nath Roy v. Hiramani Rarmani, 
1 Beng. L. R. 26 Pr. Co. ; Lala JoH Lai v. Mussamat Durant Kuar, 
Beng. L. R. F. B. R. 67 ; Goiwt of Wards v. Pirthee Singh, 21 C. W. 
R. 89 C. R. ; Bai Amrit v. Bai Mamk, 12 Bom. H. C. R. 79 ; Damodhur 
Ahaji V. Mao'tand Apaji, Bom. H. C. P. J. 1875, p. 293. 

(c) See Coleb. in 2 Str. H. L. 181. 

{d) See NeelMsto Deb Burmono v. Beerchunder Thakoor, 12 M. I. 
A. 523 ; 14 M. I. A. 576 ; supra, note (5). 
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into it ; nor should the Courts interpret the texts by the appli- 
cation to their language of straitied analogies/^ (a) As to 
the weight to be given to decisions, '^It is entirely opposed 
to the spirit of the HindA customs to allow the words of the 
law to control its long received interpretation as practically 
exhibited by rules of descent and rules of property founded 
on the decisions of the Courts of the country/^ (6) and ^^a 
new construction ought not to be placed on a text of Hindfl 
law contrary to the current of modern authority/^ (c) 


(a) Bliya Ram Singh v. Bhaya TJgur Singh, 13 M. I. A. 390. 

{h) Kooer Goolah Singh v. Rao Kurum Singh, 14 M. I. A. at p. 196. 
(c) ThaJcoorain Sahibu v. Mohan Lai, 11 M. I. A. at p. 408. 
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SECTION 11. 

NATURE OP ADOPTION AND ITS PLACE IN 
THE HINDU SYSTEM. 

Though Adoption now holds amongst the HindA jural in- 
stitutions a place second in importance only to Marriage, it 
has won this place only by slow degrees. A craving for 
a real, and failing that, for a fictitious, perpetuation of the 
family seems to have prevailed amongst the Hindhs from tho 
earliest ages, {a) This craving has sprung less from a desire 
to satisfy the capacity for affection and protection, — though 
this has not been absent, — than from a sense of tho need of 
a son to save the Brahman from endless discomfort in the 
other world. (&) The connexion of putra (= son) with 
^^put^^ (= hell) even if not well founded etymologically 
is ancient, (c) and corresponds to thoughts that have 
possessed the Hindi’s mind in all ages, {d) Heaven,^^ 
says the Veda, awaits not one destitute of a son,^^ {e) 
and Brahman is born under three obligations; to 
the saints for religious duties, to the gods for sacrifices, 
to his forefathers for offspring. (/) He is absolved who 
has a son, performs religious duties, and has offered 


(a) See Ait. Brahm. VII. 3, 9; Vasishbha, Chap. XYII. para. 2; 
Manu IX. 8, 9, 46, 106 ; III. 37, 262, 277 ; lY. 184. 

(b) See Apast. Pr. II. Khand. 24, paras. 1, 3, 4; Vasish. XVII. 1—4 ; 
Baudh. Pr. II. Kand. 11, para. 34 ; Ooleb. Dig. Bk. V. T. 270. 

(c) Ooleb. Dig. Bk. V. T. 302, 303. 

(d) See Vishnu XV. 43 ss. 

(c) Coleb. Dig. Bk. V. T. 311; Viram. Transl. p. 11b ; Huradliun 
Moohurjia v. Musst MooTcurjia, 4 M. I. A. 414. Yet in the absence 
of a son the widow may perform the krlya and sr&ddhs of her 
deceased husband. Steele, L. 0. 34 ; above, p. 93. 

(/) See Phil, of the Upanishads, p. 264. Comp. Manu III ; 70, 81. 
Thus it is that on viewing the face of his begotten son a fiather 
is released from his debt to his ancestors,” 2 Str. H. L. 198. 
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sacrifices.^^ (a) When the Brdhman dies a son is indis- 
pensable for the funeral cake, the libation^ and the solemn 
rites/^(/;) These obligations of the son are persistently 
dwelt on in the sacred books, and when we see how the 
sacerdotal class were interested in the multiplication of cere- 
monies (r) it is easy to understand why the duty of pater- 
nity (d) was one which they never failed to magnify. The 
more sacrifices the more vicarious feasting and the more dis- 
tributions to learned Brahmans; (e) the more prominent 
the position assigned to them. (/) 


(a) Datt. Mtm. Gee. I 5 ; so Baudh. Pr. IL Kand. 11, para. 33; 
Kand. 1(), paras. 2 — -7. 

{h) Datt Mim. Sec. I. 3 ; Vishnu XV. 43 ; Coleb. Dig. Bk. IV. 
Cli 1. T 8. If unworthy, however, the son could be replaced. Coleb. 
Dig. Bk. V. T. 2()8, 264, 278, Comm. “ Perpetuated offspring and 
a heavenly abode arc obtained through a son, a grandson, and a great- 
grandson,” Yajn. (pioted Coleb. Dig. Bk. IV. Ch. I. T 36. 

(0 Soe Maim III. 117, 146. 

(d) Paternity, not Maternity. “ Males only need sons to relieve 
them from the debt due to ancestors,” Coleb. Dig. Bk. V. T. 273, 
Comm. Xor is adoption of a daughter warranted by any Smriti; ib. 
T. 334 Comm., though it is supported by Pur&nic legends. Manu 
V. 1()0, 161, in recommending continence to a childless widow, does 
not suggest adoption, but promises salvation as the reward of auste- 
rity. Comp. Steele, L. C. 34. 

Nilkantha gathers from Manu IX. 168 that, according to iiis pre- 
cept, only a son, not a daughter, can be given in adoption. Vyav. 
May. Chap. IV. See. V. para. 6. 

(e) See Gaut. Chap. XV. 5 — 15 ; Apasfc Pr. II, Khand. 16, paras. 3 ss ; 
Manu I. 95; III. 97, 138, 145, 146, 187, 189, 207, 208, 236, 237. In- 
dividual moderation however is prescribed ; Manu, IV. 186, 190, 195. 

( / ) Marriage is a samskdra that is strongly enjoined, see Coleb. Dig. 
Bk. V. T. 252, Comm ; see Manu II. 67 ; III. 2, 4 ; Coleb. Dig. Bk. 
IV. Chap. I. T. 17. 

The Br&hman should marry and light the domestic hearth as soon 
as possible after leaving his guru or teacher. A girl, it is prescribed, 
is to bo married at from six to eight years of age, Steele, L. C. 26, 
though the validity of the marriage is not affected if she be under the 
age of maturity. Coleb. Dig. Bk. V. T. 338 Comm. The injunctions 
IIOh 
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It is strange to modem feelings how much amongst the 
ancients sacrifices and religious celebrations were conceived 
as a bargain (a) in which, for a consideration of oblations 
duly offered, (&) with formulas duly uttered, (c) protection 
and prosperity might bo justly claimed, (d) There was but 
little bowing down before the sublime conception of Almighty 
benevolence, less dwelling on a single supreme Creator and 
controller of events than on partial deifications of persona and 


laid on the parents and on the husband by Mann show the main pur- 
pose of the union (see also Colcb. Dig. Bk. V. T. 198, 199 ; Datt. 
Mim. Sec. I. 5), but in consequence of the legal severance of a girl 
from her family of birth in some instances for years before her 
husband’s unfitness can be discovered, and of her having in the 
meantime become disqualified by attaining maturity for another 
marriage, she remains a member of her quasi-husband’s family, to 
which the marriage rites have transferred her. See above, p. 418 ; 
Manu III. 11, 37, 45; IX. 4, 26, 77, 81 ; Coleb. Dig. Bk. IV. 
Chap. I. T. 15, 16, 18, 19, 62, 64, 65, 66, 84. The sacred writings 
readily lent themselves to this, as they generally contemplated the 
replacement of a husband where necessary by a substitute. Sec ex. 
gr. Coleb. Dig. Bk. V. T. 231. In the case of a marriage ceremony 
performed between relatives or between persons of diflerent castes 
whose marriage is forbidden no conjugal connection is recognized, 
the woman is put away and her children are illegitimate ; but she is 
entitled to maintenance. Steele, L. C. 29, 30 On the other hand a 
mere defect in reciting the formulas (mantras) at the wedding is 
rectified by reciting them again correctly, J5. 

(a) See Ihne, Hist, of Borne, Bk. VI. Chap. XIII. ; Soury, Etudes 
Historiques, p. 280; Phil, of tho Upanishads, p. 262; Manu III. 63, 
67; IV. 155 ss. 

(5) Manu ni. 279. 

(c) See Baudh. Pr. II. Band. 11, para. 32; Kajad. 14, paras. 4, 6, 
11, 12; Manu III. 217, 277 ss ; IV. 99, 100 ; Apast. Pr. II. Khaud. 16, 
paras. 7 ss ; Phil, of the Upanishads, p. 102. 

(d) For the purposes sought to be attained by the due utterance 

of the mantras ” or spells, and their coercive force over the gods, 
reference maybe made to Whitney’s Essays, 1st Series, p.20; se^ 
Manu IV. 234. > » 
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of qualities within the reach of a limited intelligence, (a) In 
the adoption of a son the Hindft aimed and still aims at 
satisfying an exacting group of manes greedy in the other 
world for recognition and offerings in this, (b) He looks 
too for appreciable benefits which he is himself to derive from 
the future ceremonies, (c) the fruit of which will reach him in 
the realm of shades, (d) He shrinks with horror from being 
left destitute beyond the pyre to suffer the mysterious 
anguish which awaits the man for whom no son can per- 
form the Sraddhas. (e) The stronger and more materialistic 
may resist this tendency, (/) in some few active faith is lost 

(а) “The iunumerable gods of Hinduism are deified ghosts or 
famous personages, invested with all sorbs of attributes in order 
to account for the caprices of nature. This is the state of the vulgar 
pagan mind; by the more reflective intelligence the gods are 
recognized .... as bciugs capable of making themselves very 
troublesome; whom it is therefore good to propitiate, like men in 
office.” Sir A. C. Lyall, Asiatic Studies, p. 51. 

(б) Manu Chap. III. passim; Vasish. XI. 40 — 44; Gaut. XV. 
15 ss. A higher range is attained in such passages as those quoted 
by M. Muller, Lect. on the Sc. of Religion, pp. 233, 265; comp, ib, 
153 ; Tiele, Anc. Religions, pp. 114, 143. The manes were on parti- 
cular occasions to be honoured with animal sacrifices. Manu V. 41 ; 
comp. v. 35. 

(c) See Manu IX. 180 ; Coleb. Dig. Bk. V. T. 306 ; Baudh. Pr. TI. 
Hand. 14. 

(d) See Manu III. 274, 275. As to the sin of the son who omits to 
satisfy his obligations, see Vishnu XXXVII. 29; LXXVI. 2; Phil, 
of the Upanishads, p. 264. The enumeration of the right seasons 
for oblations to the manes in Yajn. I. 217, may remind one of the 
fiimous five reasons for drinking amongst the Western nations. 
So too Vishnu, LXXVI— LXXVIII. 

(c) Vishnu, XX. 33—37 ; Coleb. Dig. Bk. V. T. 312, 313. 

(/) Individual Hindfis have no hesitation {see the Sarva-Darfena- 
Sangraha, p. 10) in expressing their contempt for the whole system, 
but they are rare exceptions. Others think that their duty may be 
fulfilled and their salvation secured under the Hindi! law by other 
means than procuring a lineage. They rely on such texts as Yajjn. 
I. 40, 50 ; III. 190, 204, 205 ; Manu V. 159. 
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in metaphysical subtilties, (a) some are too obtuse to realize 
the future at which others shudder ; but for the most the 
pressure of a social opinion pervaded everywhere with 
these ideas, moulds their desires (h) and defines their 
spiritual outlook and their hopes and fears. In somehow 
acquiring a son the Hindfi thinks generally that he is making 
the best of all possible bargains for himself in this world 
and the one to come, (c) 

Various means for supplying a natural deficiency of male 
offspring were devised, or still adhered to the family in its 
gradual consolidation on a permanent type from the looser and 
grosser associations that preceded the dawn of civilization. 
Amongst those expedients Adoption, when first admitted, 
seems to have been received with but doubtful favour, (d) 
The levirate and the appointment of a daughter in one or other 
of the forms of these institutions must for generations and 
even centuries have boon the approved modes of obtaining a 
substitutionary son. (e) Other methods, still less commend- 
able, according to modern ideas, must have had a certain vogue, 
seeing that they are recognized in the sacred Smritis. (/) 
The final survival of adoption while the rival institutions 


(a) See Phil, of the Upanishads, Chape. lY. Y. p. 263. 

(&) For the ceremonies and the mantras or spells to be recited see 
Yishnu, LXXIII-LXXYI. 

(c) See Mann III. 81, 82, 122, 127 ; Coleb. Dig. Bk. Y. T. 270. 

{d) Apast. Pr. 11. Pat. YI. Khand. 13, para. 11, positively forbids 
the gift equally with the sale of a child. Ho does not recognize the 
substitutionary sons. He condemns vicarious procreation, loc. cit, 
para. 7, at the same time indicating that it was common. Medh^tithi, 
much later, contends that there can be no real substitute for the son, 
from whose production, not his replacement, the proposed spiritual 
benefit is to be derived. See Datt. Mim. Sec. I. 36, and comp, the 
alternative rendering of Gant. IX. 53, quoted under Yasish. XII. 8. 
This would forbid leaving the family of birth to join another by 
adoption. 

{e) See Coleb. Dig. Bk. V. Chap. lY. Sec. III. Arts. I. and II. 

(f) See ex. gr. the quotations in Coleb. Dig. loc. cit. Sec. lY. 
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perished is a mark of its greater suitableness to the moral 
sensibilities and needs of a society gradually advancing in 
refinement, yet clinging always to the traditions of the past. 
The field is here still encumbered with the remains of fallen 
structures which have engaged a good deal of the atten- 
tion of the native authors. These have only a partial and 
occasional influence on the law of to-day, but some obser- 
vations may bo necessary in order to place Adoption in its 
proper historical relation to the rival, and no doubt older, 
institutions, which in the end it has supplanted and extin- 
guished. 

It is possible to trace in the Vedic literature (a) some 
indications of the appointment of a daughter to produce a 
son, not for her husband but for her own father, (b) This 
and thclerirato (c) maybe regarded as having in the Vedic 
period almost completely filled the space now occupied by 
adoption, (d) It is impossible to suppose that a subject 
of such importance as adoption, so stirring to the feelings 
of the religious, and so calling for ceremonies and sacred 
ministrations, should not have been frequently mentioned if 
in fact the institution was generally recognized when the 


(a) It is necessary to go back so far to find the root of this as of 
nearly all existing Hindti institutions. See Whitney, Or. and Ling. 
Studies, 1st Scries, pp. 101 ss. 

(&) Muller, Rigveda, vol. 1. p. 232; Transl. Tag. Lect. 1880, p. 
249. 

(c) A passage quoted in Muir’s Sansk. Texts, vol. V. p. 459, makes 
it plain that the young widow of the Vedic period sought the society 
of her brother-in-law just as amongst the Jews. (See above, p. 420.) 
The frequent references to the same custom in the Smritis have 
already been noticed. (See above, p. 417 ss.) 

(d) Above, p. 417 ; Rig Veda, X. 40, referred to above, p. 289, The 
Vedic passage apparently insisting on a really paternal relation ab 
the condition of celebrating certain sacrifices has to be explained 
away in the Datt. Mim. Sec. I. 44. 
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hymns were composed, (a) Yet that it was creeping into 
existence may be inferred even from the exhortation against 
it as incapable of supplying a deficiency of begotten 
ofispring. (h) 

The levirate, as a means of raising up issue^ became in the 
course of time disreputable amongst the BrAhmans (c) or 
at any rate somewhat discredited. It is by Manu made 
one of the reproaches of king Vena, who appears to have 
strongly resisted the pretensions of the Brahmans, that he 
made this practice fit only for cattle^^ a law for men. {d) 
Yet a few verses later the institution in a modified form is 


(a) The myth of Sunahsopa’s giving himself to Visvamitra, who 
already had a hundred sons, is referred to in the Rig Veda, but it 
is evidently nob recognized as a part of the social system. Nor is it 
connected by any chain of natural development or deductiou with 
adoption. A mere casual and partial similarity does not under such 
circumstances indicate derivation. Sunahsepa it appears must have 
already uttered mantras and must therefore have been initiated. 
Hence it is said arises an authority for the adoption of a son whose 
samskaras have been completed in another family. When history 
admits the legend, logic may accept the inference. 

In the comparatively late Yajur Veda there is an instance in the 
story of Atri of a man’s giving away all his children and in place of 
them adopting a religious ceremony. Such myths sprang merely 
from the unchecked play of invention. Taken seriously as examples 
for imitatiou they would warrant what the law strongly condemns, 
needless adoption and parting with all sons. The story of Mann’s 
appointment of a daughter though he had sons, Coleb Dig. Bk. Y. T. 
216, is not by any one held to validate a similar appointment now, 
nor is Pandu’s liberal acceptance of his wife’s children a pattern for 
a less meritorious generation. See Coleb. Dig. Bk. Y. T. 301 Comm., 
T. 273 Comm. A further pitch of imaginative license is reached in 
the story of Daksha’s appointing his fifty daughters and giving 
twenty-seven to one husband. See Coleb. Dig. Bk Y. T. 222. 

(&) See the passages cited by Zimmer, Altindisches Leben, p. 318 ; 
and comp. Rig Yed. 1. 124, 125. 

(c) Above, p. 418 ; Manu Y. 161, 162. 

(d) See Muir, Sansk. Texts, Yol. I. p. 297 j Manu IX. 66. 
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fully recognized, (a) and a sonless woman it is admitted 
might be legally authorized to take a substitute for her 
husband, (h) Thus the ruder arrangements of a half-savage 
time (c) stand recorded side by side with higher conceptions 
still struggling for admittance. The higher cause prevailed^ 
but its supremacy is even now not completely established 
amongst the primitive tribes, (d) Amongst the higher castes 
the older notions are virtually obsolete, yet in the law 
books we find rules still based on them with more or less 
of artificiality, {e) These instances of adjustment must be 
taken rather perhaps as proofs of the strong conservative 


(a) Manu IX. 69, 70 ; comp. Gaut. Ad. 28, para. 19 ; Vasish. Chap. 
XVII. para. II; Vishnu Chap. XV. para. 3. 

{b) Manu IX. 147, 159, 161 ; Baudh. Pr. II. Kand. 2, para. 12. 
Xot only could a wife be borrowed, but a Brahman might be hired, 
as well as a relative called in, to supply a suspected defect on the 
part of the husband desirous of offspring. See the passage quoted 
Datt. Mim § V. 16. Various bargains could be made between the 
father and the quasi father ; see the texts, Colob. Dig. Bk. V. T. 213, 
214, 217, 235, 238, 240, 241, 244, 252. 

In the passage quoted Datt. Chand. Sec. III. 9, it is provided that a 
son begotten on the widow by a brother of the deceased husband is to 
be regarded as a son of the latter only. He is to take precedence as 
heir over sons begotten by the deceased on other men’s wives. As to 
these see Gautama, quoted Coleb. Dig. Bk. V. T. 265. The Brahma 
Purana, quoted ib T 217, would, taken without the gloss, reverse 
the order of succession. 

(c) Polygamy, though the indications of it in the Vedic hymns 
are not frequent, is yet referred to, see Muir’s Sansk. Texts, Vol. V. 
p. 458 ; Zimmer, Altin. Leb. 324. The seclusion of women seems 
from other Vedic passages not to have been practised. It is prob- 
able that under such circumstances a considerable license of manners 
prevailed, and of this there are several indications. Wilson, Eig 
Veda, 2, xvii. ; Zimm. op. cit. 332, 334. 

(d) See above, p. 375. 

(e) Doctor Burnell, Introd. to the M&dhaviya, says : ** Indian jurists 
never attempted to record such merely human details’* as those of 
local custom, but the perusal of such a work as the Vyav. MaytHdia 
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tendency of learned men building on sacred foundations, 
than as the real grounds of customs which had an obvious 
recomnxendation in their fitness; but they give a peculiar 
turn to the reasonings on some points of the chief authori- 
ties which has had a palpable influence on the development 
of the practical law. 

As an example of this, reference may be made to the rule 
that the place as heir of a member of a family disqualified 
by some personal defect may be taken by a son begotten 
either by the man himself or by a kinsman on his behalf, (a) 
The specific mention of these substitutes is held by the 
Mitakshara (h) to exclude a son adopted by a man himself 
disqualified for inheritance, and the Smriti has probably 
come down from a time when the family might refuse to 
accept any one not actually born in it under arrangements 
which provided that a child thus born shared the common 
ancestral blood, (c) 

Another instance is the reference by some authors of the 
right of a widow to adopt a son without express authoriza- 

can leave no doubt that the commentators were no more independent 
than other human beings of the moral medium in wliich they lived. 
An ingenious and laboured interpretation not infrequently leads 
merely to a corroboration of what custom had already made law. 

(a) Mit. Chap. II. Sec. 10, para. 9. 

{h) lb, para. 11. 

(c) There was no such thing as a repeal of a Smriti law. See above, 
pp. 54-56. As the sacred writings were inspired all had authority, 
and when they clashed had in some way to be reconciled^y interpreta- 
tion {see Manu II. 12-15). Here the precise rule prescribed for the 
particular case is declared by VijnS-nesvara to override the more 
general law of replenishment of the family, and the rule has been 
preserved, though its effect now is to prevent disqualified persons from 
supplying their own places at all, comp. pp. 54, 56, above; The 
Collector of Madura v. Muttu B.q,malinga Satliupathyf 12 M. I. A. at p. 
435, and S. C. 2 M. H. C. E. at p. 231. It is a canon of construction 
that when there is a general rule a special one of possible narrower 
scope is to be interpreted so as not to deprive the wider rule of 
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tion to the duty in former ages of raising up seed to her 
deceased husband by an appointed relative, {a) And as this 
function was assigned to the brother or other near kinsman^ 
so he, it was said, was the person to concur in an adoption 
by the widow, without which such an adoption could not be 
valid, (b) The Privy Council refused to admit the analogy 
as affording more than ^‘an explanatory argument for an 
actual practice,^^ (c) and placed the necessity for kinsmen^s 
assent upon the ground of ^Hhe presumed incapacity of 
women for independence,^^ but the logical method pursued 
by the native writers referred to and adopted by the High 
Court of Madras in this case is extensively applied in the 
Hindu law. (d) 

It is only necessary to read the Smritis with a little care 
to perceive that something like a Spartan indifference to 

its pjeneral operation. See Datt. Chand. Sec. V. 27. This is equally 
a rule of the English law ; see Co. Litt. 299 a, and Ebbs v. Boulnois> 
L. H. 10 Ch. A. at p. 484. The apparent contradiction is got rid of 
by a limitation of the one or the other rule as to persons, time, or 
place of operation. 

{(i) See Collector of Madura v. Srimatee Muttu Ramalinga Saihic^ 
pathy, 2 M. H. C. R. at pp. 213, 221, 222, 224, 226, 230. 

Ib. 

(c) S. C. 12 M. I. A. at p. 441. The Samskara Kanstubha argues 
that a woman’s necessary dependence does not disqualify her for 
adopting, but it does not decisively dispense with the assent of 
kinsmen, though these may incur damnation by wrongly withholding 
it. The construction given by the 6astris (above, p. 864) is subject 
to this qualification. 

(d) The principle of development on which, as a formulated scheme, 
the whole law of adoption rests, is strongly insisted on at 2 M. H. 
C. R. 227. The Judicial Committee at 12 M. I. A. 441, say that “as 
a ground for judicial decision these speculations are inadmissible 
the force of any doctrine depends on its reception, {lb. p. 436.) But the 
character of the doctrine is sometimes virtually conclusive for or 
against its admissibleness, and the view expressed by the High Court 
may derive some support from the dicta of Lord Wensleydale in 
Morehouse X. Rejuicll, 1 Cl. & Fin. 546, adopted by Willes, J. in the 

111 H 
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Caere sexual purity (a) prevailed amongst the Hindis 
whoso habits and ideas are recorded in these ancient 
compositions, (b) In discussing the punarbhft (twice- 
married woman) and the svairinl (faithless wife) Narada 
shows that irregular relations were common. The chief 

Tagore case^L. E. Suppl. I. A. atp. 68. On the other hand in Beg. v. 
Bertrayid, L R. 1 P. C. at p. 520, it is said that the Courts cannot make 
that law which the Legislature or usage has not made so. This is 
quoted and approved in Beg. v. Dtmmuy L. E. 7 Q. B. D. at p. 200. 
In Dalton v. Angus, L. R 0. A. C. at p. 812, Lord Blackbume recog- 
nizes fictions as a beneficent usurpation, departure from which would 
be as great a usurpation by the Courts. That even principles quite 
foreign to the IJindd law may thus obtain reception and react on the 
wliole system a p])ears from the discussion above^p. 620 »». See Suraj 
Bnnsec Koer s case, L. R. 6 I. A. at p. 102. 

[a) Vishnu, Transl. XV. 27, and Note. See McLennan, Studies in 
Anc. Hist. p. 178. For the legend of Yasishtha, called in to his 
aid by King Saudasa, see Coleb. Dig. Bk. Y. T. 220, Comm. The 
controversy pointed at in Yasishtha, Chap. XYII. paras. 6 
ss. shows very clearly that in his time it was still an 
open question, whether additions to a family might not allowably 
be obtained by the aid of an outsider. Yasishtba expresses no 
decided view. The puritan Apastamba (Fr. II. Pat. 6, Khand. 13, 
paras. 6. 7) ascribes the son thus obtained to the real father, but the 
Vedic Gatha quoted by him necessarily implies that procreation 
by deputy was very common. Manu, IX. 51, ascribes the offspring 
to the woman’s husband, comp. V. 162. He recognizes, IX. 162, 
that a man may have two heirs, one only of whom was begotten 
by himself, and takes it as of course that a child of an unknown 
father belongs to the master of the bouse in which he is born, 
Y. 170; aee above, p. 879 note (5). An indication of the same ancient 
usage is to be found in the Buddhist law, published by Mr. Jardino, 
Judicial Cammissioner of British Burmah. In Chap. II. Sec. 89, it 
is said that where a daughter disapproving of the husband chosen for 
her by her parents gets a son procreated by another man, such a one 
is recognized as a Khettadza (i.e. Kshetraja) son. This part of the 
Burmese law has obviously been introduced from India, and probably 
reproduces more archaic rules in many instances than those that 
have been preserved in India itself. 

(5) The capture of brides by force or pretended force was common- 
It is noted of a blind daughter that any wooer may carry her off, and 
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care manifested is as to the ownership of the children, 
which is said to belong to him who has begotten 
them, if the husband has sold his wife^s embraces, (a) 

no one hurl a javelin at him. Muir’s Sansk. Texts, vol. V. p. 458 ; comp. 
Manu, III. 33, 34. In Baudhayana, Pr. IV. Adh. I. para. 15, it is 
said that an abduction gives no marital right. The mundium’’ 
jealously guarded by early European law was a corrective of the 
rough wooing of cap'ture. It is found insisted on in the “ Vagaru 
Dhammathat,” translated from Pali by Dr. Forchhammer; but the 
law is evaded by three successive elopements. 

The passage quoted from the Atharva Veda in Muir’s Sansk. Texts, 
vol. I. p. 280, seems to indicate that BrS-hman women were sometimes 
taken from their husbands by powerful men. It shows also that 
Brahmans married the wives or widows of Rajanyas and of Vaisyas. 
In such a case the Brahman is to be regarded as the only real hus- 
band. Sf‘f* Zimmer, Altin. Leb p. 326. Such practices are far re- 
moved from the Brdhmanical usages and ideas of the present day. 

{a) The purchase or hiring of another man’s wife to procure off- 
spring for oneself is authorized by the texts of Narada, quoted in 
Coleb. Dig. Bk. V. T. 342, 313. See also T. 257, 264, 265 and 
Comm- The prevalence of such a custom affords the readiest 
explanation of the illegality of the adoption of a sister’s or a 
daughter’s son. The adopted is “a reflexion of a begotten son.” 
The conditions of legality in the case of the begotten son adhere 
therefore as far as possible to his representative. Now when a 
sonless man leased another’s wife to provide him with offspring, 
it was impossible that he should take his own sister or daughter: 
incest was abominable, while other immoralities had not yet 
assumed that character. When adoption took the place of pro- 
creation an imitation of nature was still kept up, and she who 
could not be to a man the actual mother of a begotten substitu- 
tionary son, was not allowed to be mother of Ms substitute the 
son given in adoption. 

The Dattaka Mimamsfi/, Sec. Y. 16 ss. places the prohibition on 
the ground that a man could not be called in to procure a son for 
the husband of his own daughter or sister. The statement is of 
course quite true. The one form of license even with its limitation 
is as revolting to modern ideas as the other. Of the two it seems more 
reasonable to trace the rule to an extension of the fiction of a 
natural relation in the adoptive father’s own family rather than to 
limitations on the replenishment of another family. The Roman 
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but otherwise (a) to the husband. Vasishtha (h) calmly 
deals with the case of a woman who, having left the husband 
of her youth to live with another, afterwards returns to his 
family. She stands on the same social footing as a widow 
remarried in the family she joins, (c) 

It is not amongst people of such habits and ideas that 
we can look for the delicacy which now characterizes the 
relations of the sexes in advanced communities. The gra- 
dual abolition of the grosser means of supplementing a 
family in favour of the system of adoption is itself a striking 

law spid “Adoptio demiim in his porsonis locum babot in quibns 
etiam natura potest habere,” Poth. Pand. Li. I. Tit. VII § XVI ; 
and the Hindd law of adoption presents many instances of the influ- 
ence of the same principle, as in preventing a man’s adoption of one 
older than himself, and whom therefore he could not possibly have 
begotten, and adoption by an immature girl who could not be mother 
of the representative son. See Steele, 388, 44, 48. 

(a) Hence the story of Pandu in the Mahabharata, quoted Colcb. 
Dig. Bk. V. T. 273, Comm. There was much controversy on the point, 
as may be seen from Coleb. Dig. Bk. V. T. 253 Comm., and many 
other passages. 

One of the laws of the Alamanni provided that where a man had 
carried off the wife of another he was to pay a fine to the husband. 
If the captor took her to wife while the fine remained unpaid any 
child resulting from the marriage before the fine was paid was to 
belong to the former husband. So as to the children of a daughter 
taken without the mundium or guardianship being acquired from 
her father, see Canciani, Leg. Barb. vol. 11. p. 335. 

ib) Chap. XVII. 19. 

(c) Along with general censures of adultery (Mann IX. 30) there are 
in Mann (VIII. 352, ss.) and theother Sraritis (Yaju. I. 72, 74 ; comp. 
Vishnu XXXVII. 33,) such indulgences allowed as show that caste 
was thought much more of than mere chastity. Girls are indeed 
encouraged to fornication with men of high class. (Manu VIII. 366 ; 
comp. 2 Str. H. L. 162, and p. 376 supra.) The penalties provided are 
for the insolence of those who connect themselves with members of 
a class different from their own, (Vyav. May Chap. XIX. para. 6,) — 
in the case of men with their superiors (Maim VIII. 374 ss), in the 
case of women (Manu VIII. 371) with their inferiors. To the same 
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evidence of progress in civilization. The appointment of 
a daughter held an intermediate place between this and the 


effect is N4rada. (Pt. 11. Chap. XII. Sdtra 78; Vyav. May. Chap. 
XIX. para. 11; comp. 2 Str. H. L. 167.) The object of the restrio 
tions and the indulgences was to maintain the lordly superiority 
of the twice born (Mann III. 156, 156, 178 ; lY. 80 ; Y. 104 ; X. 317, 
319 ; XI 84, 101 ; XII. 43), and to prevent their corruption (Mann Y. 
89 ; YIII. 353 ; IX. 7 ; Coleb. Dig. Bk. lY. Ch. I. T. 8, 77, 78, 79, 83) 
through the infusion of low-caste blood ; the sons being supposed to 
partake more largely of the nature of their fathers (Manu, III. 49 ; 
IX. 9, 32, 35, 36 ; X. 5, 12, 30, 64, 67, 72 ; Yajn. I. 93). 

The notion that male offspring partake more largely of the father’s 
nature, and female offspring of the mother’s, has been widely enter- 
tained : sae ex. gr. Lucr. De Nat. Eer. I Y. 1229 — 1232, Ed. Munro ; 
and the denunciations of adultery that occur rests on its tendency to 
confuse caste, and to deprive the manes of the true ancestors of their 
due offerings, — a privation regarded as a great though undefined 
calamity. S(^e Thomson’s Bhagavadgitd, p. 7. Yasishtha says (Chap. 
XXVIII. 1 — 9; Chap. Y. 1 — 4.) that a woman is not by unchastity 
made more than temporarily impure. (So Y&jn. I. 72.) She im- 
parts no taint of sin during dalliance, and is not to be cast off by 
her husband for any impurity. A tradition preserved in the MahS,- 
bh^rata commends king Mitrasaha for accommodating the sage 
Yasishtha with his wife Damayanti. 

In the case of unmarried women the state of feeling may be gathered 
from the functions assigned to the Apsarases in the Yedic heaven 
Muir, Sansk. Texts, vol. Y. pp. 307, 308, 346, 430; vol. lY. 
p. 461.) Mann’s approval or permission of a sacrifice of modesty to 
a man of higher class (Manu YIII. 364) is reproduced in the Pdli law 
books of the Burmese. Sec Notes on Buddhist Law, III. Sec. 140, 
p 14. And that some men had no troublesome sensitiveness about 
their wives’ chastity is plainly indicated (see Yas. XIY. 6 — 11). 
The Taittiriya Br4hmana gravely explains t he character of the re- 
ward given for sexual association, and the sage Y&jnavalkya (II. 290, 
292) provides against cheating on either side. With “D4sis” or slaves 
not secluded, N&rada thinks connexion innocent (N&r. Pt. II. Chap. 
XII. paras. 78, 79), and he treats the ornaments of courtesans as 
exempt from seizure like the instruments of musicians, as the means by 
which they gain their livelihood. This way of regarding the subject 
has come down to modern times, and not to go farther Nilakantha in 
the Mayfikha ranks courtesans with the members of other business 
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coarse materiaHsm of the earliest modes of substitution, (a) 
It is uo longer recognized, (6) but traces of the institution still 
remain in the existing law. From it on the one hand has 
been derived the right of succession of the daughter and the 
daughter's son, (c) while on the other it is connected with 
the fitness of a daughter's son for adoption. As an imitation 
of a real son the adopted son ought to be born of some woman 
whom the adoptive father could have married. (J) Tliis excludes 
the son of a daughter, and such is the law generally 
received amongst the higher castes, {e) but amongst the 
lower castes sub-divisions of the great Sudra class almost 
everywhere, and amongst some of the higher castes by their 
customary law, the daughter's son is deemed fit for adoption, 
and even the most fit on account of the place ho might 
formerly have taken as a son by appointment, as well as of 
the blood connexion on which the system of appointment 
itself was founded. (/) 

The passage of Vasishtha {j) which directs that a man 
desiring to adopt shall make his selection from amongst 


associations. (Yyav. May. Chap, XVIT. 2; Chap. XIX 10, 11; Chap. 
XXII.) The sisterhoods of dancing women must hciioo be deemed not 
wholly foreign to the Hindu, system as it was, though that system 
contains within itself the means of a gradual purification correspond- 
iug to the advance in moral and social refinement manifested in the 
adoption of higher standards in the customary law. 

(a) Colcb. Dig. Bk. V. T. 295, 29G, 304. 

(ft) Vyav. May. Chap. IV. Sec. IV. para. 46. 

(c) See above, pp. 84, 429 ; Bhdu Ndndji v. Sundrdbdif 11 Bom. H. 
C. E. at p. 274. 

(d) See above, p. 883, note (a). 

((f) See Datt. Mim, Sec. II. 74; Vyav. May. Chap. IV. Sec. V- 
para. 11. 

(/) Datt. Mim. Sec. II. 74, 93, 105, 107, 108 ; comp. Vishnu XV. 
47. 

(i;) Chap. XV. para. 6 ; Datt. Mim. II. 15, 75. 
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near relatives, and for choice take the nearest, (a) is so 
obscurely expressed as to admit of various interpreta- 
tions. {b) How the ingenuity of commentators has been 
exercised upon it may be seen in Colebrooke^s note to the 
Mit. Chap. I. Sec. 11, para. 13. The Satnskara Kaustubha,(c) 
and the Nirnaya Sindhu, {d) construing the direction most 
liberally, approve the adoption, failing a sagotra sapinda, 
of a daughter's or a sister^s son. (e) The Sastris, following 
the Vyav. Mayukha, (/) are almost uniformly opposed to 
this, except in the case of SAdras. (ff) They rely on the 
impossibility of a real paternal and filial relation between 
the fictitious father and a son so born } and the decisions 
in Bombay must be considered perhaps to have confirmed 
the SAstris^ view, (It) but the customary law seems in a 
measure at least to have been represented by the doctrine of 
the two works referred to. (i) These were no doubt written 
under the influence of ideas which shaped the customary 
law, and they afford an example in their divergence from 
the more generally received authorities of parallel growths 

(a) This is not compulsory now, sec Sreemaii Uma Dayi v. Gokool 
Anaiiddds Mahapatra, L. E. 5 I. A. 40, 51, unless for Bombay a 
special local law is constituted by the Vyav. May. Chap. IV. Sec. V. 
paras. Ki, 19. This does not seem to bo admitted by Sastris. 
See below. Sec. 4. 

(b) The Datt. Mim. rests on a passage of Saunaka. See D. M. Sec. 
II. 2. 

(c) Sec. III. pp. 45/), 47a. 

{d) Sec. III. p. G3a. 

(c) This is opposed to the Datt. Mim. Sec. II. 32, 33, 74, 95, 98, 

102 . 

(/) Chap. IV. Sec. V. para. 36. 

(^f) See ex. gr. above, p. 434. 

{h) Gopal Narhar Safraij v. Hanmani G., I. L. R. 3 Bom. 273, 
298 ; Sriramalu v. Bamayya, I. L. R. 3 Mad. 15. 

(i) Steele, L. 0. 44, 46, 183; 2 Str. H. L. 101. See Gopdl Narhar 
V. Hanmant G. Saffray, Bom. H. C. P. J. 1881, p, 175 ; S. C. I. L. Br. 6 
Bom. 107. 
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of doctrine springing from the same original source, yet 
taking quite different lines of development according to the 
medium in which they were placed. The real nearness of 
the daughter's son once procured ready acceptance for the 
doctrine of appointment, and this in its turn has facilitated 
the admission of the daughter’s son as fit for adoption. The 
S^stra had however to be interpreted accordingly, and this 
interpretation setting aside the ordinary doctrine of a neces- 
sary difference in the families of birth of the real mother 
and the adoptive father paved a way for the admission of the 
sister’s son. (a) In the South of India the Brahmanical law 
was for the most part apparently accepted only with this 
qualification, adapting it to previously existing customs, as 
in the case of marriage between the children of a brother 
and a sister rejected by the stricter law of the North, but 
allowed in the South, because it could not be prevented. (6) 

The appointment of a daughter appears to have been 
conceived in two ways. According to the one the appointed 
daughter herself took the place of a son, (c) and then her 
son naturally succeeded her by representation. She was 
given for inheritance the place of a male, a place as a source 
of further succession, such as the Vyavahara Mayukha as- 
signs her in the devolution of property not included amongst 
the special varieties of stridhana. According to the other 
conception she was merely the instrument by which an heir 
to her father could be produced in the person of her son. (d) 
Vasishtha places the appointed daughter third amongst the 

(a) The sister’s son was amongst many of the aboriginal tribes 
heir to his uncle, see above, pp. 283, 287 ; and as adoption became re- 
garded as necessary to heirship he would thus appear to the lower 
castes the most fit for adoption. Amongst the higher castes such 
adoptions are probably imitations suggested by natural affection. 

{b) Baudh. Pr. I. Adh. 1, Kand. 2, para. 3 ; comp, supra, pp. 7, 155. 
(e) Coleb. Dig. Bk. Y. T. 203, 204, 215, 216 ; Yasish, Chap. XYII. 
para. 16. See Dr. Biihler’s note ad loc, 

(d) Vishnu, Chap. XY. paras. 4 — 6. The two senses of putrikfir 
putra are dwelt on in the Vyav. May. Ch. IV. Sec. VI* para. 43. The * 
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subsidiary sons, and he says, (a) It is declared in the Veda, 
a maiden who has no brothers comes back to the male ances- 
tors, returning as their son/' In Mann IX, 127ss, the 
transition may be observed to the second conception. The 
daughter, it is said, meaning the appointed daughter, is a 
man’s heir failing a son, and as a woman's daughter usually 
takes the property given to the mother at her marriage, so 
in the particular case of the appointed daughter her son 
takes the property of his maternal grandfather through her. 
That her right is deemed the prior one appears from verse 
13t, in which it is said she takes equally with the after- 
begotten son of her father, and from v. ] 35, which on her 
death without a son gives the property that has devolved 
on her to her surviving husband. Yet in verse 1 36 it is said 
that by the son whom she produces the maternal grand- 
father becomes in law the father of a son: (1) let that son 
give the funeral cake and possess the inheritance." This 
seems to make a subsidiary son of the grandson by the ap- 
pointed daughter; but again in verse 139 this grandson is 
placed on the same footing as a son's son, which implies an 
intervening right through which his own is derived and a 
consequent precedence of his mother. Apastamba makes no 
provision for appointment, or for the succession of a widow. 
He hesitatingly admits the daughter on failure of other 
heirs, (c) Gautama recognizes the son of the appointed 
daughter but not the daughter herself, (d) Vishnu has a 

institution, though continued in some places down to modern times, 
is distinctly excluded by Nilkantha from the law of the present day. 
Vyav. May. loc. cit para. 46. 

(a) Sec. 16. 

(A) Colebrooke, Dig. Bk. V. T. 207 says sire of a son’s son,” pro- 
bably from a different reading. See also T. 209, compared with 
Manu IX. 131. 

(c) Pr. II. Pat. 6. Khand. 314, Sfftra 4. 

(d) Chap. XXVIII. SQtra 33. He gives him only the tenth place, 
‘^'Sthich is explained or explained away by Haradatta ad loc, and Vijn- 

Anesvara in the Mit. Chap. I. Sec. XI. para. 35. 

112 u 
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eimilar rule, (a) to which he adds one providing for the 
daughter's succession as such after the widow. (6) Baudhd- 
yana (c) also recognizes the appointed daughter's son, but 
not the daughter, as a subsidiary son, to whom he assigns 
the next place after the son lawfully begotten. In his list 
the adopted son comes fourth. 

By the time when the Mitiikshara was written the 
daughter's right as heir had gained general recognition 
apart from her appointment.(d) As putrika-putra her place 
is speculatively recognized, (e) but as secondary to that of 
her son born under the prescribed condition. She no longer 
enjoys an equal right with her own after-born brother as in 
Manu, and her son ranks but as a subsidiary son, equal, as 
Visvesvara says, to a lawfully begotten son in the absence 
of such a son, but inferior in being one degree more distant 
from the propositus. (/) 

The son by simple adoption had in the mean time been 
gaining a greater and greater preference to the other sub- 
stitutionary sons. When traversing a wide interval we pass 
from the Vodic period to that of the Smiitis, (g) we find 

(a) Chap. XV. Satra 4. 

(b) Chap. XVII. satra 5. 

(c) Pr. II. Adh. 2, Kand. 3, Sutras 15, r31. See Coleb. Dig. Bk. V. 
T. 213, and Comm. 

((?) Mit. Chap. 11. Sec. II. para. 5. See the Ufpdt case, 11 Bom. H. 
C. R. at p. 274. 

(e) Mit. Chap. I. Sec. XI. para. 3. 

(/’) The appointed daughter’s son, superior to his own mother 
as heir to her father, had almost a counterpart amongst the Greeks. 
The heiress given in marriage by her father transmitted to her 
son a right of succession to her father which excluded herself and 
her husband, though, failing sons, she was capable of inheriting. 
See the seventh and ninth speeches of Isaeus, translated by Sir 
W. Jones in his works, vol. IX pp. 188, 200 and 226, 231, with the 
summary of the Attic laws prefixed to the collection. The son bom 
under such an arrangement appears to have been capable of taking 
both estates unless he had brothers. See Dem. adv. Makart ; Secs. 
12. 13, 14. 

iSf) Above, pp. 25 ss. 
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adoption recognized, but still in a comparatively subordinate 
rank, as a means of continuing the family. It is mentioned 
along with the appointment of a daughter, the levirate and 
other means of procuring offspring, in all the principal 
compilations whose precepts on this subject have been 
preserved. The different relative places assigned in these 
works to the different kinds of sons are due probably to 
the several modes of affiliation having come into vogue in 
different families or tribes long before any methodical 
classification of them was attempted. A reference to some 
vague principle or a mere convenience in enumeration 
determined the order of the sons in the earliest lists. In the 
later ones contained in such systematic compilations as Manu 
and Vasishtha the different kinds of sons are divided into 
those who arc kinsmen and heirs, and kinsmen without being 
heirs, {a) Several lists are given in Colebrooke^s Digest, Bk. 
V. Chap, IV,, See. 1, and in the Viramitrodaya, Chap. II, 
Pt. II, 

The kinsmen not heirs are described by the Mitakshara(?;) 
as not heirs to collaterals. To their fictitious fathers they 
are in their turn equally heirs as the other substitutionary 
sons, (r) The place of the several kinds of sons in the one 


(or) 8re ex. gr. Gantania, Adh. 28, paras. 29 — 32. This Smriti 
assigns the third place tx) the adopted son, making him a kinsman 
and heir, while the son of an appointed daughter stands tenth, and 
amongst the kinsmen without heirship, 

(b) Chap. L Sec. XI, p. 30. 

(c) It seems probable from the rule evidently derived from the 
Hindd law, still preserved amongst the Burmese, that the sons not 
heirs” were originally not heirs to their ceremonial father. They may 
have been taken merely to perform the indispensable exequial rites, 
as they seem to have had in competition with the other class no 
higher right than the illegitimate son ; a right to what the father 
gave them. See Notes on Buddhist Law by J. Jardine, Esq., Judicial 
Commissioner in Burmab, Part V. Chap. II, Sec. 85. The dharmar 
putra or ceremonial son, appointed merely to perform exequial rites, 
not taking any share in the estate, is a still existing institution, Steele^ 
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or the other class differs in different Smritis. {a) It is pro- 
bably impossible to find any better ground of reason for 
the variances than that assigned by Vijnanesvara, who says 
that precedence must be determined by the character of the 
subsidiary son. {b) Visvesvara in tho Subodhiui says that 
]VIanu^s list is a mere loose enumeration not aiming at a pre- 
cise regulation of priority, and that the same observation 
applies to tho other Smritis in which a similar apparent classi- 
ficMtion occurs. 

This grouping of tho several kinds of subsidiary sons in 
two classes with important differences of rights does not 
occur in the Smriti of Yajhavalkya on which tho Mitakshara 
is founded. The task of tho native expositor was thus 
made easier, since taking Yajhavalkya as his guide, ho con- 
strued the other Smritis with reference to this as tho chief, 
but it forced him to go to other sources for tho determina- 
tion of the right of an adopted son to succeed collaterally, (r) 
This is established on the authority of Manu, (d) in whose 
list, as well as in Baudhayana^s, (a) the adopted son is placed 
in the higher class of sons and heirs. (/) 

Yajhavalkya, II. 129 — UW, enumerates twelve kinds of 
sons as capable of eoutiiiuiug* tho succession in a Hindft 
family. These are: ( 1 ) the aurasa or ordinary son 3 (2) the 


L. 0. 185, 226. The MS,dhaviya (Transl p. 21) quotes Vishnu as wholly 
excluding the four classes of sons of unknown paternity in competition 
with the legitimate son, refusing them even the quarter of a share 
allowed to other secondary sous. This passage is wrongly attribut- 
ed it seems to Vishnu, but it may still embody au ancient rule. 

(a) Comp. Baudh. Pr. II. Kand. 2, para. 23, with Gaut. Adh. 28, 
paras. 29, 30. 

(5) See also Coleb. Dig. Bk. V. T. 277, Comm. ; T. 278, Comm. 

(c) Comp. Coleb. Dig. Bk. V. T. 277, Comm. 

(d) Mit. Chap. I. Sec. 11, paras. 30, 31. 

(e) Baudh. Pr. II. Adh. 2, Kandikd 3, paras. 20, 31, 32. 

(/) See Coleb. Dig. Bk. V. T. 277, Comm. 
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putrika-putra, or son of an appointed daughter; (3) the 
kshetraja or son begotten by an appointed kinsman ; (4) the 
gfldhaja, or one furtively produced in the husband^s house ; (5) 
the k a ulna, the love-child of a damsel taken with her when 
she is married; (6) the paunarbhava, or son of a twice-married 
woman; (7) the dattaka, or son given by his father, by both 
father and mother, or by the mother alone with the father^s 
assent, in his absence or after his death; (8) the krlta, or 
the son bought ; (a) (9) the kritrima, or orphan taken with his 
own assent only; (10) the svayamdatta, or son self- given 
either on losing his parents or being abandoned by them ; 
(11) the sahodliaja, or son of a bride pregnant at the time 
of her marriage; (12) the apaviddha, or son cast out by 
his father and mother and taken as a son by a protector. 

It will be seen that in the case of the first six there was 
either an actual connection by blood with the legal father or 
at least a strong probability of it. In the case of the last 
six this connection subsisted if at all only accidentally. 
The son by gift and acceptance stands at the head of this 
second class, and as the gradual purification of manners 
brought tlie other substitutionary sons into discredit, the 
son lawfully begotten and the son by adoption have now 
become the only ones recognized by the general Hindft law. 


(a) The sale of children by their parents was a recognized institution 
amongst the Romans. The gradual spread of Christian ideas made 
such sales disreputable, but the attempts to prevent them as illegal 
caused so much infanticide under the form of abandonment, that 
Constantine allowed sales in cases of distress. Justinian, after 
much hesitation, at last prohibited all alienations of children. They 
were still seized and sold by the Roman revenue department” for 
some time after private sales had been forbidden. The person who 
preserved an exposed child (on the exposure of infants at Athens and 
Rome, see Petit, Leg. Att. p. 144,) with its parents* knowledge might 
keep it either as a son or as a slave (Maynz, Dr., Rom. § 328), and 
infants might be given in adoption, but arrogation was till a late 
period limited to those who had attained the age of puberty and 
discretion (Tomkins and Lemon, Gaius, p. 96.) ' 
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Thus the HindA law of the present day (a) does not recognize 
the putrik^-putra (6) or any kind of subsidiary son (c) 
except the dattaka, (d) and in some districts the kritrima. (e) 
The latter mode of atfiliation is still allowed in the Mithila 
region, (/) but it does not appear to be much in use. {g) 


(а) See Vyav. May. Chap. IV. Sec. IV. para. 4G ; Smr. Chand 
Chap. X. para. 5; 2 Str. H. L. 82; Colcb. Di^. Bk. V. T. 279, 280, 
420, Comm. ; Smriti Chandrika, Chap. X. para. 6. 

(б) It is to be observed that the piitrika-piitra is not found in 
Mann’s list of subsidiary sons, IX. 159, 160. But vv. 132 ss. leave 
no doubt that either the appointed daughter herself or else her son 
took the place of a son to the appointing father. Comp. 2 Str H. L. 
199. 

(c) Many of the smritis allot to the substitutionary sons various 
specific aliquot parts of the father’s estate All such rules are 
inoperative, the MMhaviya says, in this Kali Yuga. See Madhaviya 
by Burnell, pp. 21, 22, 24. 

(d) Steele, L C. 43 ; Datt. Mim. Sec. I. 64 ; MS 1 633 ; Coleb. Dig. 
Bk. V. T. 280 ; Vyav. May. Chap IV. Sec. IV para. 46. 

(fi) Nnrshig Narain v. BlmHoii Lall, Sutherland's Hep. for 1864, p. 
194. As to the Kritrima adoption, see Colcb. Dig. Bk. V. Ch IV. 
Sec. X. note; Wooma Baee v. Gokoolanavd, 1. L. E. 3 Cal. 587 (P C.) 
S. C., L. R. 5 1. A. 49, referring at p 51 to Ooman Dnit v. Kunhia Shig^ 
3 C. S. D A. R. 144 ; and see the cases under note (/) infra. 

As to the classes (9) and (10), see Balimufrav Bhaskar v. Bagabai, 
6 Bom. H. C. R. 83 0. C. J , deciding that an orphan cannot be 
adopted, though self-given or given by his brother; Basheftlappa v. 
Shivalwgappa, 10 Bom. H. C. R. p. 268 : Subbaltivammal v. Ammakutti 
Ammaly 2 Mad. H. C. R. 129. 

(/) The Collector of Tirhoot v. HuropersJiad Moliunt, 7 C. W. R. 500 ; 
Mussamut Shibo Koeree v. Joogun Singh, 8 ih 155; Baboo Jiisivant 
Singh v. Dooleechund, 25 ih. 255; Wooma Daee v. GoJchoolanund Dass^ 
I. L. R. 3 Calc. 587 (Pr. Co.) ; Tagore Lect. 1880, p. 527. 

ig) In 2 Str. H. L. 156 ss. there is an interesting discussion between 
Colebrooke and Ellis on the legality in the present age of the Krita 
form of adoption by purchase. Ellis contends that in the South of 
India usage has sanctioned this form, and that the standard authori- 
ties, at any rate in the shape in which they have there been received, do 
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Amongst some of the lower castes the levirate still 
prevails {a) as a source of offspring received as legitimate. 
In Orissa the usage, once general, (&) is becoming restricted 
to the lower orders, (c) With these exceptions and those 
arising from the peculiar marriage customs of some of the 
non- Aryan tribes, {d) Adoption may now be regarded as 
the only legal means of satisfying the need of a son when 
natural offspring fails or has perished. 

A Svayamdatta, the Sastri said, was not to be recognized 
in the Kali Yuga, so that though a man of fifty and 
having children might be deemed apt for adoption, yet he 
could not be adopted if his parents did not survive to give 
him away, {c) 

not prohibit it. Sir T. Strange referred the question to the Court of 
Tanjoro, and there thirteen Sastris were unanimous in pronouncing 
against the validity of such an adoption. In the same discussion 
Colebrooko admits that an appointed daughter may take the place of 
a son, as provided in the Mit. Chap. I. Sec. II, para. 23; but the 
Sastris do not assent to this. They insist that in this Kali Yuga 
‘‘ the competency of any sou other than that of the body and one 
given in adoption is repealed,” and that the prohibition extends to 
all the castes. Op cit. pp. 188, 189. See to the same effect the 
Sastri, /6. p. 82. 

(a) Above, pp. 418 ss. 

(/;) Colcb. Dig. Ck. V. Chap. IV. Sec. X. note. The practice in 
Orissa of raising seed to one deceased is recognized by Jagannatha, 
Coleb Dig. Bk. Y. T. 300, Comm, ad Jin. 

(c) Comp. 2 Str. H. L. 164. 

{d) These have gained a partial recognition in various parts of 
India from the Brahmans, who in return have imposed their own 
doctrines, and especially that of their own superiority on the classes 
below them. Proofs of these statements in the province of law we are 
now considering may readily be found in such works as Buchanan’s 
Mysore, and Wilks’s South of India. Mr. Ellis thought chat the Krita 
or son bought was forbidden to BrAhmans only, but he was con- 
tradicted by Coleb. and the ^Astris. See 2 Str. H. L. 149 ss. 

(e) MS. 1755; Vyav. May. Chap IV. Sec. V. para. 6. Coleb. 
Dig. Bk. Y. T. 275; the Mahdrdj case, 1 Borr. 202 (No. 4i3); The 
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A section of tlie Mitaksharfi (a) is devoted to the subject 
of the Dvyamushydyana, or son of two fathers. As a means 
of reconciling the texts of Manu which allow and condemn 
the procreation of a son by a substitute, (6) Vijnanesvara 
expounds them as permitting this in the case of a widow 
who has only been betrothed, not in the case of one whose 

Collector of Surat v. Dliirshiffji Vaghbaji, 10 Bom. H. C. R 235; 
Balvantrao Bhaskar v. Bayabai, 6 Bom. H. C. R. 83; Subhaluvammal 
V, Ammakutti Animal, 2 Mad. H. C. R. 129. 

The word putra employed in the Smriti passages to express ^^son” 
see ex. gr. Coleb. Dig. Bk. V. T. 273, docs not properly include an 
adopted son. Hence these passages cannot be literally cited to 
justify the gift in adoption of an adopted son, or generally such a gift 
by a grandfather or other head of the family. Custom conforms to 
these restrictions, as may be gathered from the absence of cases of 
attempted gift of the kind in question in the records of the High 
Courts. Disinheritance is a different thing, and so is separation. 
See St. L, 0. 185; Coleb. Dig. Bk. V. T. 261; above, pp 583 ss. 
It is the parents or the father who must needs give in adoption, 
and to a father in person or represented by his wife or widow. See 
Coleb. Dig. Bk. V. T. 275 Comm. 

The influence of a growing refinement of feeling is seen in the 
ascription to Yishnu of the text by which the sons of uncertain 
origin were to be excluded from the funeral oblation and succession 
to the estate. See Mit Chap. I. Sec. XL p. 27, note ; Vishnu, Chap 
XV. ; Datt. Mim. Sec. II. 61. 

The influence of the older on the development of the newer institu 
tions is well seen in the story of Sunahsepa on which the Samskarj 
Kaustubha, by a characteristic argument, founds a justification for th 
adoption of a man already initiated in his family of birth. The “ give 
son,’* it is said, must include the son “self-given.” Sunahsepa wa 
self-given. It is not to be supposed that he had not been initiatoc 
The transaction in his case cannot be questioned, as it rests on Ved 
authority. Hence initiation does not impede “ self -gift” nor con.s< 
quently gift by parents in adoption. The story of Sunah^pa 
relied on as an instance of a svayamdatta. See Coleb. Dig. Bk. 

T. 300, Comm., which immediately afterwards pronounces again 
any such substitutionary son in the present age. lb, 

(a) Chap. I. Sec. X. 

(5) Comp. Baudh. Pr. II., Kand. 2, para. 12. 
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marriage has been completed. The brother of the deceased 
husband may beget one son on the widow, who is to be form- 
ally married to him for this purpose, and the son thus 
produced belongs to the husband deceased, unless the procura- 
tor is himself destitute of male issue, in which case or by 
special agreement the son becomes a dvyamushyS^yana, 
capable of offering oblations to both fathers and of inherit- 
ing from both. Vijnanesrara thus mitigates the coarseness 
of the ancient rule, (a) 

The raising up of seed in the maimer here contemplated 
being disallowed in the present age (/>) it is impossible 
that there should be a dvya mushy ayana of the original 
typa But the sense of the term has been extended by 
the commentators on the Mitakshara (r) so as to inclnde 
the only son of one man given in adoption to another on 
an agreement that he shall retain his filial relation to 
the giver at the same time that he assumes it to the 
donee. The Vyavahara Mayukha fully accepts this doctrine, 
and deals at length with the double relationships that 
arise from such an adoption {il) 

The giving of a son as dvyamiishyayana is recognized by 
the Judicial Committee as allowed by the existing Hindu 
law. (c) In the case of an only or eldest son it is said the pre- 
sumption is that his father would not break the law by giving 
him in adoption otherwise than as a son to both fathers. 

This latter kind of adoption would not sever the connection 
of the child with his own family.’’ (/) 

(a) See Baudh. loc. cit ^ ; Narada, Ft. XL Chap, XIII. paras. 14, 23 ; 
and Y&jn. I. 68, 69. 

(&) Datt. Mtm. Sec. I. para. 66. 

(c) See Mit, Chap I. Sec. X. para. 32, notes. 

(d) See Vyav. May. Chap. IV. Sec. V. para. 21 ss. The translation 
of Rao Sakeb V. N. Mandlik is here greatly superior to that of Bor* 
rodaile. 

(e) See TTooma Date's case, above, p. 894 (r). 

(/) NilmadhvA Doss v. Bishwnber Doss, 13 M. 1. A. at p. 100. 
ildH 
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The Madras Sadr Court ruled (a) that the dvydmu8hy&- 
yana son is not to be recognized in the present age, but 
from personal inquiries it appears that ho is not at all 
unusual in the Southern districts of Bombay. For this 
Presidency the Sastris have hold that an agreement may 
bo made between the father of a boy and the man receiving 
him in adoption that he shall represent both as a son. {h) 
In a case in which a Brahman had adopted a boy of a gotra 
dilferent from his own it was said that the boy was to bo 
regarded as a dvyainushyayana. As ho would bo subject 
to certain disabilities in his family of adoption, supposing 
his tonsure had taken place in his family of birth, the Sastri 
seems to have giv’^on him the benefit of a presumption like 
that relied on by the Judicial Coniinittce in the case lately 
referred to. (c) 

It follows that for the Bombay Presidency the answer 
given to SirT. Strange, {d) rigidly limiting succession to the 
aurasa or the dattaka son, cannot be regarded as an 
accurate statement of the law. Steele (r) includes amongst 
the rules of the customary law one to the (‘ffect that a boy 
adopted by his father’s brother is to perform the Sraddhas 
of both and to inherit the property of both, subject as to 
his real father’s estate to a prior right of heirship down to a 
brother’s son. This means simply that he is reduced to the 

(a) Oonndmala Awchy v. Muityalnm, Mad. S. D A E. for 1859, 

p. 81. 

(b) MS. 1G92 ; see Steele, L. C 47. In the case of an adoption by 
an uncle the boy inherits from him. From his real father also, failing 
heirs down to brother’s sons, i. e. to his own fictitious relation to his 
real father. Ib. This agrees with what Colobrooke says at 2 Str. H. 
L. 121, that the son of such an adopted son belongs to the family 
of his father’s upanayana (investiture) and consequent grotraship. 

(i;) MS. 1675. In the Datt Mim. it seems to bo assumed as of 
course that a brother’s only sou taken in adoption becomes a son of 
two fathers. See below. 

(d) 2 Str. H. L. 82. 

{e) L. C. 47. 
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rank of a son of his adoptive father ; but the Vyav. May. (a) 
makes him heir to his real father immediately on failure 
of other sons, at the same time that he ranks as heir to 
his adoptive father, though subject to be reduced to a 
quarter share by the birth of a begotten son. 

The son of such an adopted son belongs, Colebrooke says, 
to the family in which the dvya mushy ayana received his 
investiture of the sacred thread, (h) In the Bombay Presi- 
dency the dvyiimushyfiyana celebrates the sraddhas of both 
fathers, but his son it seems those of the grandfather by 
adoption only, not of his natural grandfather, (c) Whether 
any right of inheritance to the latter passes to him on his 
father’s predecease has not been decided, (d) 

It will bo evident from the foregoing discussion how 
throughout the gradual narrowing of the field of choice 
a sense of the absolute necessity of a son, actual or representa- 
tive, has never lost its hold on the Hindil mind, (e) This 


(a) Chap. IV. Soc. V. para. 25. 

(h) 2 Str. n. L. 1*22. Ho receives his own investiture in that family. 
Any adoption after investiture is an irregularity which causes the son 
of the person thus adopted to return to his father's gotra, if differ- 
ent from that of his adoptive family. Such an irregularly adopted 
son is called anityadatta Ih. The adoption would probably not be 
recognized in Bombay. See Steele, L. C, 43. 

(rl Tliis statennmb rests on oral information as to the general 
practice. As to this however, and the right of succession sec Coleb. 
Dig. Bk. Y. T. 2(12, 263 Comm. 

(d) As an only son he should not be given, and his succession in 
his family of birth would be excluded by brothers. 

(c) The man of perfect life ought, at the close of his ** householder 
stage, to become a hermit, and hand over his temporal interests to his 
son. See Tide, Outlines, &c. p. 128. The craving for a son to 
celebrate sacrifices is very widely spread. In China it is said that 
one half the families have adopted children. Only a sonless man can 
adopt. Nephews are to be taken by preference. The form is that of 
a sale which may bo real or fictitious. See Journal of North Chink 
Branch R. A. Soc. Pt. Xlll. p. 118. 
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central impulse has persisted through every variation of 
detail and must be recognized as due to the deepest-lying 
principles of the national character. That character is 
reverential, aflfectionate, and speculative, but always or 
nearly always within narrow limits and with a certain 
meagreness of thought, (a) In tlie family with its roots and 
its branches extending beyond the present world the Hindfl 
mind has found its appropi-iato centre of interest, in the 
material perpetuation of the sacra, an intelligible and fife 
connection to tbeir mutual advautago amongst all the mem- 
bers of the family line, (h) To it in its vulgar type an inter- 
change of influence between the seen and the unseen is 
inconceivable excej^t through the jxilpable connection of 
sacrifices, (c) Tlioy are indispensable, as the uaaterial chain 
was to Newton for the transmission of physical activity, (d) 
The purpose of the interchange that is sought is not of an 
elevated character, it is not spiritual expansion and enlarge- 
ment of being, (c) but rather sucli linntod and prosaic ends( /) 
as may conceivably bo furthered by an bumble type of divi- 
nities. (ff) Prom the Vedic hymns downwards, boasts of 
sacrifices ofiered have been made the ground for never-ending 
claims to aid in the sordid exigencies of ordinary life* (//) 
Those of the family the son cun best understand ; he by his 

(a) As ea?. yr. Baudh. Pr. II. Kami. 14, paras. 9, 10 ; Kfind. 15, paras- 
1 — 6. ' ScG Tiele, Aac. Rel. 123. On the mixed intellectual charact er 
®ven of the Brahmanas, ftee Whitney, 02 >. clt. p. G8. 

(5) See Gaut. Chap. lY. 30 ss. ; Chap. Y. 3, D, 9. 

(c) See Thomson’s Bhagavad Gita, p. 7, and note 36. 

(d) 5eeBaudb,Pr. II. Kami. 5, paras. 2, 3, 18; Ktind. 9; Kand. 11, 
paras. 2, 3; E^aml. 12, paras 11 — 15; Kami. 14, para. 12; Kand. 15, 
para. 12. 

(e) See Phil, of the Upanishads, p. 266. 

(/) See Rig. Veda, I. Hymn 9. Apast. Pr. II. Pat. 7, Khand. 16, 
paras. 24, 26 ss, show the former prevalence of animal sacrifices. 

ig) See Philosophy of the Upanishads, pp. 10 ss. 

Ih) See 5ig Veda, I. Hymns 12, 14 ; II. Hymns 4, 12. 
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initiation becomes born again into tbe unseen family; (a) 
lie has the traditional formulas and sacred names. Without 
these little or no material good can be hoped for ; failing a 
son by birth a substitute must be found to gain it ; (6)— 
fertile fields, long life, (c) success in law suits, continuous 
male offspring, (d) and ruin of enemies. The nobler crav- 
ing for an object of special affection, the desire to perpetuate 
one^s name (e) and worldly influence, (/) the wish to 
educate a youth who may rule a chiefs subjects kindly, — all 
these motives no doubt operate on occasion with more or 
less strength in inducing adoption, but the persistent cause 
and basis of the institution is the conception of spiritual 
gain, (g) an other-worldliness of a special variety, (h) 

(a) Manu II. 172. 

(h) Capable therefore of gaining it or of receiving the requisite 
qualification by (tonsure and) the sacred thread. 2 Str. H. L. 100 ; 
Colcb. Dig. Bk. y. T. 273 Com.; Lakshnappa v. B/Xmdva, 12 Bom. 
H. C. R. 361. 

(c) Baudh Pr. II. Kand 11, para. 1; Pr. IV. Adh. II. para. 11; 
Apast. Pr II, Pat 7, Khand 16, paras 7 ss. 

(d) Manu III. 262, 263, 277 ; Vishnu LXXYIII. 9, 19. 

(e) See Apast. Pr. II. Khand. 24, para. 1 ; Datt. Chand. Sec. I, 3. 

(/) Coleb. Dig. Bk. V.T. 312. 

{g) Coleb. Dig Bk. V. T. 304, 313. 

{h) “ Fathers desire offspring for their own sake, reflecting ‘ this 
soft will redeem me from every debt whatsoever due to superior and 
inferior beings.’” Narada, Pb. I. Chap. III. para. 5. Spiritual 
benefits however are not the only reason for adoption. The Jains 
recognize adoption though they have no srAddha or paksha cere- 
monies, Singh Bai v. Musst. DakJto, L. R. 5 I. A. 87 ; Bhagvdn^ 
das Tejmdl v. Bdjnial, 10 Bom. H. C. R. 261; Bhala Nahana v. 
ParWiu Hari, I. L. R. 2 Bom. 67. 

Regard being bad to the immeasurable benefits to be secured 
by the adoption of a son it may be a matter of surprise that any 
HindO should, except through accident, die childless. The hope 
of a begotten son however is not readily resigned. The widow 
can be instructed to adopt. In poor families the expenses caused 
by an adoption both for the ceremonies and the subsequent 
maintenance of the adopted son cannot easily be met. In families 
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It is in this sphere of thought that the procreation of a son 
is regarded as imperative on a Hindfl of the higher castes, 
or at least an endeavour to that end. {a) In the event of in- 
capacity or failure it becomes a religious obligation (b) to 
adopt a son in order that the sacrifices may not fail, (c) 
The stringency of this religious obligation is strongly insist- 
ed on by Mitter, J. {d) It was in the case referred to made 
a ground for upholding an authority to adopt given by a 
minor as being an act at once obligatory and beneficial to 


of wealth and position tlic natural parents are brought into an 
intimacy that is not perhaps quite welcome, and there is always 
a chance of the attachment of the adopted son to liis mother and 
his family of birth making him comparatively indifferent to the 
one he has entered by adoption. Tlicre is room for fear even of his 
plotting against his adoptive father and endeavouring to get him set 
aside. Many Hindds being lukewarm and dilatory faintly intend to 
adopt but do nothing. Hence it happens that adoption is loss prac- 
tised than might be expected, and the right of selecting an heir to a 
chiefdomora great estate often devolves on the widow. The interest 
which, in such cases, the representatives of the junior branches have 
in a good choice has gained general acceptance for the doctrine that 
their assent is requisite to the validity of the adoption, though this 
is not by all the Marathas perhaps regarded as absolutely essential. 
The widow, left to herself, is generally inclined to adopt. She thus 
in an undivided family gains consideration, and she is anxious to 
provide not only for her husband’s sraddhs but for her own and her 
father’s, the celebration of which is a duty of the son, though not an 
absolutely indispensable one. Sf'r Yyay. May. Chap. IV. Sec. V. 
paras. 17, 36; Mit. Chap. I Sec. XI para 9; Steele, L. C. 47, 48, 
187, 394; Viram, Transl. p. 116; Bhar/oamlas v Rajmal, 10 Bom. II, 
C. B. at p. 265; RahhmdhaJ v. R'ldlMdi, 5 Bom. H. C. 11. 181 A. 
C. J ; Gopal v. Naro, 7 Bom. II. C. li. XXIV. App. ; Colcb. Dig. 
Bk. V. T. 273, 275 Comm. 

(a) Nee above, p. 871; Baudh. Pr. II Kand. 16, paras. 10-14; Pr. IV. 
Adh. I, paras. 17-19 ; and Manu IX. 137 ; Coleb. Dig. Bk. V. T. 270. 

(5) 2 Str. H. L. 194, 198. 

(c) Datt. Mtm. Sec, I. para. 5 ; Manu IX. 180. 

(d) Rajendro Narain Lahoree v. Saroda Soonduree Dabee, 15 0. W* 
B. 548. 
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him. This deduction may be doubtful, and a merely religious 
obligation is not one that Civil Courts can enforce. Colebrooke 
says : (a) " Passages of law recommend, but do not enjoin, 
adoption for the oblation, the obsequies, and the honour of his 
name^’ according to a text said to be of Manu. The sense 
of the religious obligation felt by a true Hindil raises a pre- 
sumption of fact which is of weight in cases of conflicting 
testimony, yet as has been said by the Judicial Committee: 

Their Lordships do not deny the force of that presumption, 
but they cannot shut their eyes to the fact that childless 
Hindils die daily without having fulfilled this obligation 
or made provi.'fion for its fulfilment after their death.^^ (b) 

Were the duty to adopt a son more than a merely moral 
obligation it would follow apparently that a power to adopt 
given to a widow (r) must be promptly executed. So long 
as a man lives he may in most cases reasonably hope for 
offspring, but with his life the possibility ceases, and the 
duty resting on his widow becomes imperative (J) and 
urgent lest she too should die without adopting. The 
Judicial Committee, however, approved the judgment of the 
Sadr Court of Lengal that the fact of an authority to 
adopt being possessed by a widow, does not supersede and 
destroy her personal right as a widow/^ (e) and ^^the claim 
of a widow duly authorized to adopt to claim under any 
circumstances her personal rights until she does adopt is not 


(a) 2 Str. H. L. 83 

(b) Nilmudhfib Doss v. Bishumber Doss, 13 M. I. A at p. 100. 

(c) Htiradhtui Mookurjia v. Muthoranath Alookarjia, 4 M. I. A. 4l4. 

(d) This is more particularly the case when an express direction 
has been given by the deceased husband than where he has left the 
widow merely to fulfil the duty as her own conscientiousness and 
prudence suggest. Musst. Subudra Clwivdnjn v. Golooknath Ghowdree^ 
7 0. S. D. A. E. 143. 

So MimU Tareence v. Bamundoss Mookciyce^ 7 0. S. D. A. B. 

^ 3 . 
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affected by a consideration of what might be the proper 
course if she could be proved to have violated any clear and 
positive legal obligation.^^ (a) The widow must fulfil in 
good faith the direction given to her, (b) but she is allowed 
a discretion as to time and choice unless restricted by the 
terms of the power, (c) In the Bombay Presidency and in 
Madras a widow may adopt without an express power, (ri) 
but this is not held to lay her under a positive legal obliga- 
tion, or to prevent her husband from forbidding an adop- 
tion.( 0 ) Nor are coparceners of the deceased husband, whose 
assent is generally necessary, compelled to assent to an 
adoption, as, were this a legal duty, they apparently must 
do, (/) The conclusion seems to be that ^Hhough it may 
be the duty of a Court of Justice administering the Hind A 
law to consider the religious duty of adopting a son as the 
essential foundation of the law of adoption and the effect of 
an adoption upon the devolution of property as a mere legal 
consequence,” (y) yet it i^ only a duty of imperfect obliga- 

(a) Baynwidoss Mookerjee v. Mussanmt TareaicCy 7 M. I. A at pp. 

178, 190. 

(^) A testator may bequeath property to a boy designated by him 
for adoption, and the widows must adopt the boy. They are not 
allowed to defeat the bequest by not ado])ting. “ Widows should 
for Bombay be “the elder widow,” unless she refuses, and then the 
younger, Steele, L. C. 187 ; Nidlioomonl Dthya v. Saroda Pershad 
Mookeijee, L. E. 3 I. A. 253. 

(c) Sreemutfy Deeno Moyee Dossce v. Boorgn Porshad Mitlcr, 3 C. 

W. R. 6 Mis. Rul. 

(d) Mit. Ch. 1. Sec. XI. para. 9 ; The Collecfor of Madura v. Mooftoo 
Ramalinga Battliupatty, 12 M I. A. 397 The Pandit at 2 Str. H L. 
115 does not seem to have thought any sanction essential ; Oolebrooko 
did ; Ellis thought it might possibly be needless amongst Sddras, id- 

(e) Baydbai v. BoLa^ 7 Bom. H. C. B. 1 App. 

(/) The Datta Kaustubha, as construed by the S&stris, see above, 
pp. 864, 880, says their assent is not essential. 

{g) Pr. Co. in Sri Raghunadha v. Sri Brozo Kishoro, L. R. 3 I. A. 
191. 
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fied in the ^dstrasy but it is merely said that a son who hates 
or injures his father is his enemy (a). 

Rutnagherry, August 1850. 

Authorities.—(1'^) Mit. Vyav. f. 60, p. 1, 1. 13 (see Chap. VI. Sec. 1, 
Q. 1) ; (2*) f. 60, p. 1, L 7 (see Chap. II. Sec. 1, Q. 1) ; (3) Vyav. May. 
p. 161, 1. 8 (see Auth. 1) ; (4) p. 94, 1. 1 ; (5) p. 94, 1. 2 (see Anth. 
2); (6) p.84, 1.4; (7) p. 91, 1.2:- 

** The father and sons are equal sharers in houses and lands deriv- 
ed regularly from ancestors ; but sons are not worthy (in their own 
right) of a share in wealth acquired by the father himself, when the 
father is unwilling.** (Borr. p. 54 ; Stokes, fl. L. B. 48). 

Remarks.— 1. A son by birth or adoption can, for adequate reasons, 
be disinherited ; but the course of devolution prescribed by the law 
cannot be altered by a private arrangement ; on the son*s disheri-* 
son the son’s son becomes his grandfather’s lawful heir, (b) 

2. A son was disinherited and afterwards restored, in Musst. Jye 
Koonwar v. Bhikaree Singh, (c) 

3. The sons of outcasts born before their fathers’ expulsion are 
not outcasts but take their fathers* places. Sons bom after expulsion 
are outcasts, but Mitramisra says a daughter is not, for “ she goes to 
another family,” Viram. Tr. p. 254. (d) That man is in a special 
degree an enemy of his father who cannot or will not perform the 
religious ceremonies by which the father is to benefit, see Coleb. Dig. 
Bk. V. T. 320, Comm. Comp. Viram. Transl. p. 256. 


(a) ** Jure efiam pro tacite exheredato habebitur qni grave crimen 
commiserit in patrem si nulla sunt condonaice culpae indicia,” Grot. 
L. II., C. VII. 25, and the references to the Civil Law. Transla- 
tion “ He is also held as tacitly disinherited by operation of law, who 
has been guilty of a grave offence against his father, there being no 
proof of subsequent condonation.” The Roman law imposed no 
restraints on an unamiable father. At Athens it seems to have been 
much the same down to Solon’s times. Thenceforward public notice 
of disinheritance had to be given. See Schoemann, Ant. Gr. 502. 
Zachariae His. J. Grace. Rom. Tit. II. shows the gradual modifica- 
tions of the patria potestas. 

(5) BalJcrishna v. Savitribai, I. L. R. 3 Bom. 54. 

(c) 3Mor.Dig.p.l89,Ho. 27. 

(d) With this may be compared the early English law exemptmg 
already bom children from their father’s outlawry which the after- 
bom ones had to share. See Bigelow. Hist, of Proc. p. 348. 

74 H 
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J.— PERSONS ADDICTED TO VICE. 

Q. 1. — A man has a son, but as he was addicted to 
gambling and opium-eating, the father has constituted his 
grandson his next heir. Can he legally do so ? 

A . — It is quite legal for the father to disinherit his son on 
the ground of his misconduct, and to appoint his grandson 
to be his heir . — Ahmedabady March Ith, 1856. 

Authorities. — (1) Mit. Vyav. f. 45, p. 2, 1. 8 ; (2’*') Mit. Yyav. f. 60, 
p. 1, 1. 13 (see Chap. VI. Sec. 1, Q. 1) ; (3) Vyav. May. p. 1G3, 1. 3 : — 

there be other sons endowed with good qualities the inheritance 
is not to be taken by a vicious one ; for says Manu — ‘all those 
brothers who are addicted to any vice lose their title to the inherit- 
ance.’ ” (Borr. p. 132; Stokes, H. L B. 109.) 

Remark. — This opinion has in several forms been repeated in 
other cases It cannot however be received without a safeguard 
against caprice and an appeal to the Civil Court. See 1 Str. H. L. 157. 

Q, 2. — A Paradesi had acquired some moveable and im- 
moveable property before his death. He had a wife and two 
sons. One of these sons was addicted to gambling and other 
vices. He contracted some debts and died.’ The property 
of the Paradesi was not divided. His deceased son had ac- 
quired no property. The question is, whether the creditor of 
the deceased son can recover the debt from tho Paradcsi’s pro- 
perty ? The mother of tho deceased son states that her son was 
a man of bad character, and therefore he was not entitled 
to any share of his father’s property. Is her objection legal ? 

A , — The son was addicted to gambling and other vices. 
The debt contracted by him was not on account of tho family. 
The creditor cannot therefore have his claim satisfied from 
the deceased’s share of tho common property. Tho objection 
of the mother that her son is not entitled to any of the father’s 
property is vdXidi.-^Khandeshy August Till, 1849. 

Remark. — See the preceding case. “Tho father shall not pay his 
sons’ debts ; bjit a son shall pay his father’s.” N&rada, Part II. Chap. 
III. si. 11 ; so held in tho case of Udaram v. Eanu Pandvji et ah (a) 


(a) 11 Bom, H. C. R. 76. 
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Q, 3, — man had four sons. One of them was a man of 
bad character. The father therefore excluded him from all 
participation in his property, and left a direction in his will 
that the share due to him should be given to his son. The 
son protested against the validity of the will on the ground 
that his father was 60 years old at the time of the will, that 
his hand used to shake, and that the will does not bear hie 
signature. Is it lawful in a father to assign only maintenance 
to his son, and to bestow his share upon his grandson ? 

A . — A father is at liberty to distribute the property ac- 
quired by himself among his sons in such a manner as he 
pleases. If one of his sons is insane, or addicted to vicious 
habits, or hostile, or disobedient to his father, ho cannot be 
allowed a share of his fatlicr^s property, but a maintenance 
only. His share would properly be given to his son. The 
will is not invalid merely because the father being very old 
could not sign it himself, but desired some other person to 
sign it for him. — Ahmedniiggur, January 2bthy 1859. 

Autiioiuties.— ( 1) Yyav. May. p 103, 1. 3 Chap. VI. Sec. Sb, 
Q 1); (2) p. KJl, 1. 7 and 8 ; (3) f. 47, p. 1, 1. 7 ; (4) f. 47, p 2. 1. 15 ; 
(5) f. 46, p. 2, 1. 2 ; (6) f 50, p. 1, 1. 1 ; (7) f. 22, p. 1. 1 2 ; (8) f. 32, p. 
1, 1. 9; f. 32, p. 2, 1 5 and 8 ; (10) f. 60, p. 1, 1. 13 (.see Chap. VI. 
Sec. 1, Q. 1); (11) Mit. Vyav. f. GO, p 2, 1. 1 

Narada also declares : — “ An enemy to his father, an outcast, an 
impotent person, and one who is addicted to vice, take no share of the 
inheritance, even though they be legitimate ; much less if they be 
sons of the wife b}' an appointed kinsman.” Mit. Ch. II. Sec. X. para. 
3. (Colebrooke, Inli. p. 3(U ) 

Remark — The father has no right to disinherit any one of his sons 
without reason, and consequently a will to this effect is void accord- 
ing to HindQ Law. {Seo Bk, II. Chap I Sec. 2, Q. 4, 5, 8.) Mitra- 
misra quotes Apastamba to the effect that an outcast is deprived of 
bis right to inherit, and Brihaspati and Manu [see Q. 1) to show 
that a son incapable of offering funeral oblations is disqualified for 
the inheritance which is the proper remuneration for the perform- 
ance of this duty. ‘‘Those,” he says, “who are incapable of per- 
forming the rites enjoined by the Sruti and the Smriti, as well at 
those that are addicted to vice are disentitled to shares.” Yiram. 
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Transl. 256. Hence degradation from caste caused an extinction of 
property, (a) but without serving as a cause of retraction when the 
share had once been assigned and taken, (d) 

c.— ADULTERESSES AND INCONTINENT WIDOWS. 

Q. .1. — Can a man^s wife, who has been guilty of adultery, 
lost her caste and left her husband, be his heir ? 

A . — If the ceremony of Ghatasphota (divorce) has been 
performed, the wife cannot be the heir. 

Ahmednuggur, June llthy 1846. 

Authority. — Vyav. May. p. 134, 1 . 6 

** The wife, faithful to her husband, takes his wealth ; not if she 
be unfaithful ; for it is declared by Katy&yana : — * Let the widow 
succeed to her husband’s wealth, provided she be chaste.’ ” (Borr. 
p. 100 ; Stokes, H. L. B. 84.) 

REMA.RK. — A wife guilty of adultery cannot inherit from her hus- 
band, whether the Ghatasphota has been performed or not. But there 
must be positive proof or at least very well grounded suspicion, (c) 


Q. 2. — Can the wife of a deceased Vairagi, who forsook 
him without obtaining a written permission from him, and 
conducted herself as a prostitute for 12 years, become his 
heir ? 

A. — No. — Dharwar, March \&th, 1860. 

Authorities — (1) Mit. Vyav. f. 55, p. 2, 1. 6; (2*) Vyav. May. 
p. 134, 1. 6 (see Chap. VI. Sec. 3 c, Q. 1). 

Q. 8. — A. widow bore a son two years after her husband’s 
death. Can she claim the property of her husband ? 

A.— A widow of bad character has no right to claim the 
property of her husband. — Dharwar, May lOth^ 1850, 


(a) See P. C. in Moniram Kolita v. Kerry Kolitany, L. R. 7 I. A. 
at p. 146. 

(5) Ibid. 

(c) Bamia v. Bhgi, 1 Bom. H. C. E. 66. 
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Attthoeities.— ( 1) Mifc. Vyav. f. 66, p. 2,1. 6; (2*) Vyav. May. 
p. 134, 1. 6 {see Chap. VI. Sec. 3 c , Q. 1.) 

Bemabk . — See below, Q. 6, Remark. 

Q. 4. — A deceased person has left distant cousins, the 
descendants of the fourth ancestor, and a widow, who, on 
account of her incontiuency and pregnancy after the death 
of her husband, has been refused communication with the 
caste. Which of those will be his heir ? 

A , — Should the cousins and the deceased have lived 
together as an undivided family, the cousins will be the 
heirs. If they were separate, the widow of the deceased, 
notwithstanding her bad character, will be the heir- 

Poona, August Slst, 1848. 

Autuorities.— (1) Mit. Vyav. f. 65, p. 2, 1. 1 ; (2) f. 60, p. 2, 1. 2; 
(3*) Vyav. May p. 134, 1. 6 Chap VI. Sec. 3 c, Q. 1). 

Remark .-^Tho widow cannot inherit if she has been guilty of 
adultery before her husband’s death. For the efEect of her inconti- 
nence after his death, see Q 6 

Q, 5. — Can a Brahman widow, who is guilty of adultery 
claim her husband's vatan ? 

A. — No ; by her misconduct she has forfeited her right. 

Ahtnednuggur, 1845. 

Authority. — Vyav. May. p. 134, 1. 6 {see Chap. VI. Sec. 3 c, Q. 1). 

Q. 6. — A woman of the Dorik caste, having lost her 
husband, became the mistress of a man of (another) Sddra 
caste, and had a daughter by him. Can she claim to be 
the heir of her husband ? 

A . — ^A woman who was chaste at the death of her husband 
becomes his heir,— Khandesh, January 4fA, 1851* 

Authority.— Vyav. May. p. 134, 1. 4; Mit. Vyav. f. 56, p. 2, 1. 1 
(see Chap. I. Sec. 2, Q. 4). 
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Remaeks.— 1. According to Strange, El. H. L., adultery divests 
the right of a widow to inherit after it has vested. See Steele, 36, 36, 
176. 

2. On the other hand, the SAstri’s opinion seems to be supported 
by the Yiramitrodaya, where it is said, f. 221, p. 2, 1. 8 : — “ And these 
persons (those disabled to inherit) receive no share only in case the 
fault was committed or contracted before the division of the estate. 
But after the division has been made, a resumption of the divided 
property does not take place, because there is no authority (enjoin- 
ing such a proceeding),” It is only through an extension by infer- 
ence of the rule of exclusion that it is made to include females, who 
are therefore equally entitled to the benefit of the exception with the 
males specified, see Vir. Transl. 253, which allows an outcast to re- 
cover his rights by performing the proper penance. See Mitakshard, 
Chap. 11. Sec. 10, pi. 6; Stokes, H L. 13. 456. Colcbrookc, quoted in 
2 Strange, 11 L 272, lays down the principle that after the estate has 
once vested it can be forfeited only by loss of caste. A woman would 
in general be expelled from caste for proved incontinence, and hence 
Sir T. Strange (p. 16t) has inferred that a widow holds ” dnm casta 
fuerif' only ; but the authorities quoted by Colcbrookc do not support 
the view that any forfeiture of property necessarily attends expulsion 
from caste. It would follow as a necessary consequence in the case 
of a member of an undivided family, as all the property would be 
appropriated by those members who remained in communion with 
the caste ; but this would not bo so in the case of a sej^arated per- 
son. (a) 

3. The Mitakshara, while it excludes the outcast from participa- 
tion, adds : — But one already separated from his coheirs is not 
deprived of his allotment,” Mit. Chap. II. Sec. 10, pi. 5, 6 ; Stokes, H. 
L. B. 456. And now by Act XXI. of 1850, expulsion from caste causes 
no deprivation of any right of inheritance. At the same time a wi- 
dow, who remarries, forfeits her widow’s estate under Act XV. of 


(a) Under the English Law, Frcebcnch, as it is called, “is gene- 
rally an estate for life. In many manors it is forfeited by inconti- 
nencyor a second marriage .... If a widow is found guilty of 
incontinency she loses her freebench unless she comes into Court 
riding upon a black ram and repeats certain words,” 1 Cruise’s Dig. 
285. 

The widow takes as dower a moiety of gavelkind lands, but her 
estate is divested by her remarriage or incontiaency. Elt. T. of 
Kent, 87. 
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1856. Thus subsequent unchastity does not divest her, but remar- 
riage does, (a) In the case at 2 Macn. Frin. and Free, of Hindh Law^ 
19, the 6dstri seems fco have held that subsequent incontinence defeat- 
ed the widow’s estate, but “ an estate once vested by succession or 
inheritance is not divested by any act which before succession or 
incapacity would have formed a ground for exclusion from inherit- 
ance.” (5) 

4. Subsequent unchastity does not divest an estate vesting in a 
mother, (c) In the case of Advyappa v. Rudrava, (d) it is ruled that 
incontinence does not affect a daughter’s succession to her father’s 
estate among Lingayats. See same case, p. 118, as to the similar rule 
in the case of a mother. This was followed in Kojhjadu v. LaJcsTimi. (e) 
The disqualification of an incontinent mother to inherit from her son 
is expressly declared in Ratnnath v. Durga. (/) It does not prevent 
a widow's inheriting from her maternal grandmother. (^) Inconti- 
nence is held to prevent one widow getting her share from tho 
other. (7i) Compare 2 Macn. II. L. 133, cited in the Introduction; 
compare also the case under the Bengal Law of two daughters inhe- 
riting jointly from thoir father, and on the death of one leaving a son 
while tho other is a childless widow, the latter’s inheriting, notwith- 
standing a state has supervened which would have originally been 
a disqualification. (/) Tho daughter’s right to inherit arises in case 
of a disqualification of the widow through incontinence. Smriti 
Chandrika, Chap. X, Sec. 2, para. 22. 

6. In Jlonamma v. Tinianahhat ct al, (j) it is laid down that a 
bare maintenance awarded as such is not forfeited by subsequent 


(a) Parvati v. Bliiku, 4 Bora. 11. C. R. 25 A. C. J. ; Abhimm Das v. 
SliHram Das et al, 3 Beng. L. R. 421 A. C. ; S. Mataiigini Debi v. S, 
Jaylcali Dchi, 5 ibid. 466. 

(5) F. C. in Monlram Kolita v. Kerry Kolliany, L, R. 7 I. A. 115, 
in appeal from 13 Beng. L. R. 1. So Bhatvani v. Malitah Kuar, I. 
L. R. 2 All. 171; Nehalo v. Kishen Loll, I. L. R. 2 All. 150. 

(c) Musst, Deokec v. Sookluleo, 2 N. W. F. R. 361. 

(d) I. L. R. 4 Bom. 10k 

(e) I. L. R. 5 Mad. 149. 

(/) I.L.R.4 Calc. 550. 

ig) Musst, Ganga Jati v. Ghasita, I. L. R. 1 All. 46. 

{h) Rajkoonwaree Dassee v. Golabee Dassee, 0. S. R. for 1858, p. 1891. 
(i) Vyav. Darp. 170 ; Amrit Led Bhose v. Bajoneekant Mitter^ L. R. 
2 I. A. 113. 

O') I. L, R. 1 Bom, 559. 
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incontinence. Sir T. Strange, 1 H. L. 172, thought it was doubtful. 
At 2 Str. H. L. 310, Oolebrooke, referring t^ Mitftksharft, Chap. II. 
Sec. 1. p, 17, says that brethren are not bound to maintain the 
unchaste widow of their childless brother. Several cases to the 
same effect are cited in Norton, L. C. 37. The Vyavah&ra Maydkha, 
Chap. IV. Sec. 8, pi. 6 and 8, and the Mit&ksharS., Chap. II. Sec. 1, 
pi. 7, relying on a passage of Ndrada, seem to consider that unchas- 
tity, distinguishable from the mere perverseness of pi. 37, 38 of 
Mit&kshar&, Chap. II. Sec. 1, causes a forfeiture of the right to 
maintenance. So too the Viram. Tr. p. 143, 153, 174, 219, and the 
Smriti Ohandrika, Chap XI. S^. 1, par. 49. Good characteris insisted 
on as a condition of the right by the ^astri ; above p. 354, Q. 25. The 
distinction between the two degrees of misconduct is very clearly 
taken in Mit&ksharS., Chap. II. Sec. 10, pi. 14, 15 (see also Coleb. 
Dig. Bk. V. T. 414, Com.), from which it appears that in the case 
of wives of disqualified persons, those merely perverse or headstrong, 
must be supported, but not those actually unchaste. The case of an 
adulterous wife and mother are provided for by special texts, and 
Mitramisra insists on the distinction, Viram. Tr. p. 153. The outcast 
mother is not outcast to her son, and the outcast wife is not a tres- 
passer in her husband’s house (a) though to be kept apart : N&rada, 
Pt. II. Chap. XII. si. 91 ; Manu, cited in 2 Macn H. L. 144. In his 
answer to Chap. IV. B. Sec. 1, Q. 1, the 6astri seems to have consi- 
dered that a woman of abandoned character could claim no more 
than maintenance out of her mother’s estate, A share or an allow- 
ance assigned to a widow in an undivided family by way of mainte- 
nance is resumable on her grossly misbehaving, according to the 
Smiiti Chand. Chap. XI. Sec. 1, paras. 47 and 48. The view here 
taken has very recently been confirmed by the decision in Valu v. 
Oanga (h) in which the Court declined to follow Honamma v. 
TimomabJiat. 

6. The adulteress may claim bare subsistence from her husband 
only, Smriti Chand. Chap. XI. Sec. 1, para. 49, but not while she lives 
apart, (c) nor can a woman, who has obtained a Soda-chiti (divorce) 


(a) The Queen v. Marimuitu, I. L. R. 4 Mad. 243. 

(5) Bom. H. C. P. J. 1882, p. 399. 

(c) A claim for maintenance by a wife was disallowed, she not hav- 
ing shown sufficient reason for her desertion or absenting herself 
from her husbandi Narmada v. Oanesh Na/ra/yen Shet, Bom. H. C. P. 
J, for 1881, p. 21S. This applies equally to any wife wrongfully with- 
drawing, KoBtwtlai V. Shivajiram DevJcwan, I. L. R. 3 Bom. at p. 382. 
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felt themselves embarrassed by the inapplicable doctrine 
of faettim mtlct. {c 4 )i; 

In the case of JIoLehiitrno v. Giwuuhao Manhnr, (h) referred 
to by Sir M. YVestropp in the jadgnicmt lately quoted, the 
question was submitted to the Sastrits of whether the gift in 
adoption of both of two sous could be valid. The irnpo.'^si- 
Ifiliby of undoing an adoption unco coinpk^ted is insisted on 
in the answers, but the gift really in (]ue.‘*tiui; was that of the 
sole rornainiiig (and the eldest) son to the widow of the 
donor’s brother. Xu such a case the passages which declare 
that by the existence of a son of one of several brothers, all 
are made fathers, have been variously applied by Hindu law- 
yers to support the approval and the disapproval of an adop- 
tion. Naiida 1 ‘audita in the Datt. Mi mantra {r) devofe-j ui; 
el.iborate arguiiunit to proving tlmt when tlune is ,1 son ot a 
full brother available for adoption, h(' and ne ‘thin ought to 
be taken, (d) liven the son of a h.»]t-hrother (yiicrht not to be 
chosen if tlie nearer relative can be had. An i th • u.juin-t e 
he contends has sucli force that even rhi‘ only ^on oi a bruthei* 
maybe and ought to bo adopted. (» ) \\icliout adoption }u‘ ifi» 
not a son in the required sense to his uncle, and is indeed 
provided for as heir after his uncle’s widow, liis daughter 
and her sou, while by adoption he does not lose his faculty 
of ministering spiritually to his real father and the a^. 
ces tors who are equally ancestoi-^ of his adoptive fvtlui 

(tf) Steele, L. C |) sliowa thj* l‘i' c \ ati 1 , 

liions, adiiut the restrict lun. 

[h) t> Borr. B S3 

{c) Sec. 11. 

(d) So Steele, L 0 18*J. 

(«) The possibility of adopting the ouly .son even of a brother is 
doubted by the Judicial Committee ui / // .// (^ > 't '// \ 
anand MaheoptUrn, L. R. 5 1. A. tth 53 'JMic eu^tv").nary l.iw of 
Bombay favours this particular kind <t adopt loii though geucrally 
opposed to the adopLiou ut uu only sou , ^ ‘e Steele* L, C 183. 

1X5 a 
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It is obvious that in such a case the manes of progenitors 
will not be left destitute by the transfer of the boy to another 
family, while if filial relation to one of a group of brothers 
involves a similar relation to all, the real father must still 
benefit, though in a less degree, through the sacrifices of 
the son adopted by his uncle. The boy becomes in fact a 
dvyamushy&yana (a) who will perform his real father^s 
obsequies and take his estate if that father should not 
have any other son. The Mitakshara and the Vyavahara 
Mayftkha do not discuss this particular case, but as they 
recognize the dvya mushy ayana and the theories connected 
with his double relations, it seems that the adoption of 
an only son of a brother should, as an exception, be deemed 
permissible, {b) 

As an only son cannot bo given away in adoption, so on a 
strict conformity to principle ought the eldest son, if living, 
to bo retained in his family of birth for the celebration of its 
sacra and the discharge of the father^s obligation to his 
ancestors. This son alone, Manu says, (c) is begotten from a 
sense of duty, and on this he grounds a rule of priinogenituro 
which is soon after qualified, and which, as we have seen, 
has not, except in special cases, boon retained in the law of 
inheritance, (e) The gift or acceptance of an only son, 
however, is expressly forbidden by the Smritis, (/) and 


(а) Datt. Mim. See. II. 36 ; above, pp. 897, 898. 

(б) This was Colebrooke's view, soa 2 Str. H. L. 107, where he cites 
Mit. Chap. I. Sec. X para. 1, and Sec. XI. para. 32. So too Suther- 
land, Synopsis, Head II. 

(c) IX. 107 i see DayabhS^ga, Chap. I. para. 36; 2 Str. H. L. 105. 

(d) IX. 111. • 

(e) See above, pp. 69, 736 ; Dayabh^ga, Chap. I. para. 37. It is pro- 
nounced a sin for a younger brother to precede the elder in offering a 
Srauta sacrifice or in marrying, Baudh. Pr. IV. Adh. 6. para. 7.* 

(/) Yasishtha XV. 3| 4; Baudh. Parisishta, Pr. VII. Adh. 
5, paras. 4, 5. 
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this prohibition is recognized by the modem anthors. (a) 
In the case of an eldest son, though the importance of 
him to his family of birth is so strongly insisted in the 
earlier authorities, yet more recent writers have in some 
instances pronounced the gift effectual, though censura- 
ble. (b) After such a gift there is still a son left to perform 
the father’s obsequies, and no one supposes that if an eldest 
son dies a second son is not perfectly competent to take his 
place. Why not then when the eldest is removed from the 
family by gift ? This may not be a satisfactory answer to an 
unqualified prohibition exacting obedience apart from the 
reasons that may be assigned for it, but it may have in- 
fluenced the Sastris in forming the opinion now and then 
expressed, (c) that the gift of an eldest son out of several is 
not invalid. The giving, it is said, in such instances is pro- 
hibited, but not the taking, {d) In Bombay it has recently 
been decided that such a transaction is legally valid, (e) 
Thus the case of the eldest son (/) is distinguished from that 
of the only son, the gift of whom has been pronounced 
void, {g) though possibly in part for reasons going beyond 
those set forth in the foregoing pages. 

(a) Datt. Mim. Sec. 11. 38; Sec. lY. 1; Vyav. May. Chap. lY. 
Sec. V. para. 36. 

(5) Vyav. May. Chap. IV. Sec. Y. paras, “t, 5 ; 2 Str. H. L. 105. It 
is not opposed to Hindu notions that a man should benefit spiritually 
by moving another to an act which in him is sinful. Sea ex. gr. 
Baudh. Fr. lY. Adh. 8*, para. 10 and note; Mit. Chap. I. Sec. XI. 
para. 10; Vyav. May. Chap. IV, Sec. Y. paras. 13, 14. 

(c) MS. 1612, 1621. So Janokee Debea v. Gopaul Acharjea, I. L. 
R. 2 Calc. 365. See 2 Str. H. L. 105. 

(d) MSS. 1682, 1684. 

(e) Kaahibai v. Tatia, Bom. H. C. P. J. 1883, p. 40; S. C. I. L. 
R. 7 Bo. 225. So Abajl Dinkar v. Ganfftidhar Vamdev, 3 Morris, 420.^ 

(/) Somashekhara v. SMiadrdmdji, I. L. R 6 Bom. 524. 

(g) Dada v. Apj)a, Bom. H. 0. P. J. 1882, p. 294, referring to 
Appeal Xo. 1 of 1879, under Act XXVII. of I860 ; Vithoba v. 
Ramchandra, 
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As ill the absence of a son by birth an adopted son takes 
his ))lace in relation to tho adoptive father, (a) the same prin- 
ciple' which prevents the adoption of a son while a begotten 
son exists, (&) equally forbids the adoption of a second while 
a first adopted son is living, (r) In the important case of 
Rangamma v. Atchayama (d) the Sastris of the Provincial 
Courts of Madras pronounced in favour of naultiple adoptions. 
They relied on a passj^ge quoted by Jagannatha to tho effect 
that many sons nm to b ‘ di'sired, as tho father will get the 
benefit of the religious acts j performed by any one of them, 
and maintained that several adoptions were as laudable 
as the proci'oation of several sons. They are supported 
no doubt by some of the treatises on adoption which take 
the passage in this sense, (c) but Jagannatha appears to 
limit its moaning to the alhvvvance of taking in adop- 
tion sons of the various descriptions, that is by tho seve- 
ral modes of substitiit i(vn or sucli as would spring from 

(n) Stofle,L ^ ^ fT , ^>]K 

IJiulcr the Itoiii.in \nv^ tin a (h 'j )l itc father could give his adopted 
von in adojition to anoHier (Gains,! 10r> ) This was by the earlier 
law. Justinian deprived «an ad(>])tion of any one but a descendant of 
most of its legal cflocts, es|)eeially subjection to the patria ])oto.stas, 
so that an adojited son could not bo given away again, nor was it 
worth while to giT;chim away seeing that the adoptive father was 
under no particular obligation to him. In the case o(‘ sons taken by 
“ arrogat luiT’ many safeguards were enacted to prevent their being 
defrauded h) ihe adoptive lather-? (iSee Mayjiz, oy). r/V § 328 ad fin ) 
I'lielaitu wai- o])'og<'d r > l^‘a^o 1*) his adopted son at least one-fourth 
of his estate 

(i^) Joif ClumJi'i hi(<< V Lknadra Rase, M. S. D. A. R. 

for p. 4fil. 

(c) v Khfodiaf, 1 Borr \ hakslimaigia v* Ramava, 12 

Bom. n. C. R. 361 ; H F Wilson, Works, vol. Y. p 57. 

The Athenian laws had such care for the adopted son that they 
did not allow an unmarried man who had adopted to marry without a 
special permission from the judges. {Sec Petit, fjeges Attic8e,p. 141). 

{d) 4 M. I. A. 1. See the discussion, 2 Str. H. L. 194. 

(6> It is taken from the Karma PnrAna, and being quoted by 
Hemadri is from him copied by Kamalakara iu the NirnayasindhUr 
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wives of the different castes, {a) This cannot bo regarded 
as more than a speculative licence, seeing that a marriage 
out of a man^s own caste, or a substitution otherwise than 
by adoption, is no longer permitted, (6) but Sir T. Strange 
sets forth a double adoption as valid, (c) The doctrine 
however is entirely opposed to the Dattaka Mimains^, which 
allows only the sonless man to adopt, (d) In Bengal the 
passage as to several sons had already been limited to sons 
by birth, {p) though a second adoption was under peculiar 
circumstances, and perhaps wrongly, upheld. Sutherland 
pronounced strongly against the attempted extension of it, (/) 
and a similar opinion was expressed by Sir W. Macnagh- 
ten. (g) 

The eTudicial Committee on a consideration of the autho- 
rities determined, in the case just referred to, that a second 
adoption during the subsistence of the first was not to be 
allowed, (h) This decision, which has recently been reaffirm- 
ed, (t) agrees with the customary law of Bombay ; (j) and 
the existence of a son^s son equally with that of a sou makes 
adoption impossible, (/r) as in the absence of a son his son 

(а) Colcb. Big. 13k V. T. 308, Comm 

(б) See however 4 M. I. A. at pp. 95, 9G. 

(r) 1 Str. H L. 78. 

{<]) Batt Mim Sec. 1, paras 3, G. So also Batt. Chand Sec. 1, 
para. 3. 

{e) Govrec ProsaJ Rare v. Joymala, 2 C. S. B. A. R. 13G, in 4 M. I. 
A. at p. 67. 

(/) 2 Str. H. L 85 

(c) P. & P. IT. L. Yol 1. p. 80. A simnltancons adoption of two 
sons is not eflectual as to eitlier, Gyaneiidro Chunder Lahiri v. Kalla 
Paliar Ilajiy 1. L R 9 Cal. 50, referring to Sidessurry Dossee v. Doorga 
Churn Sett, 2 In. Jur. i?. S. 22 ; sec lb 24. 

{h) Rangama v. Atchama, 4 M. I. A. at p. 102. 

(i) Gopee Lai v. Musst. Sree Chmdraolee Buhoojec, L. E. S. I. 
A. 131. 

U) Steele, L. C. 42, 45, 183, 387. 

(fc) Steele, L. C. 42. 
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reprostots him both in rights and in religious duties towards 
the family, (a) 

The purpose of Adoption being such as we have seen, it 
would seem that consistency with the theory of the in- 
stitution should have prevented an unmarried man from 
adopting a son. (6) Such a man can but seldom be able to 
say that he cannot have a begotten son, (c) and at any rate 
he is bound to marry, (d) The Dattaka Mimamsa and 
Chandrika do not contemplate adoption by a bachelor, nor in 
the rule laid down in the Vyavahiira Mayilkha (e) is there 
the express provision in favour of a bacholoris capacity that 
might have been expected, had there been an intention to 
recognize his right to adopt. Jagannatha however (/) says 
there is no law forbidding adoption by an unmarried man, 
and Sutherland (ff) thinks such an adoption ought to be 
admitted. The Sastris have in one or two instances said that 
a bachelor can adopt, (h) and the Sadr Court of Bombay 
upheld a similar rule as a local usage. (0 In Madras the 
question of a widow^s capacity to adopt without trying the 
effect of a remarriage has twice been resolved in the affirm- 

(a) In Vir6uddra v. Bace Uance, 2 Morr. 1, the question arose of 
whether an adopted son could renounce his adoption and return to 
his family of birth. The ^astri, relying on Manu IX. 142, said ho 
could not, but that he could resign his rights in the family of adop- 
tion on which the adoptive mother became free, with the consent 
of the near relatives, to adopt another son in his place. 

ijb) See Steele, L. C. 43. 

(c) See Steele, L. C. 182. 

{d) Ib. 25 ; above, p. 873. 

(e) Chap. IV. Sec. V. para. 36. 

(/) Coleb. Dig. Bk. V. T. 273, Comm. 

(^) Note iv. 

(h) MS. 1670. 

(i) Qminappa v. Sanlcappa Beslipandc, Sel. Rep. 202 (2nd Ed. 229), 
See Steele, L. 0. 182, which states a contrary rule for the Southern 
Maratha Country. 
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ative. (a) In the latter of the two cases an opinion was 
expressed in favour of the validity of adoption by a bachelor, 
but this was extra-judicial, and rested entirely on the autho- 
rities already discussed. Celibacy is very rare amongst 
HindAs suflSciently rich to bear the expense of maintaining 
an adopted son, so that the validity of the adoption in 
question is not likely to occur often. Should it arise, the 
Courts will have to consider whether Jagannatha^s principle 
is the correct one, or whether adoption being allowed only 
as a privilege to supply a defect, the indulgence ought to be 
extended beyond the terms of the law permitting it. 

It seems probable that adoption in the full sense has been 
but recently introduced amongst most of the lower castes (b) 
— recently, that is in comparison with its establishment 
amongst the twice-born, (c) It is the Brahmana, not the 
man of inferior race, who is born with the triple debt to the 
gods, the manes, and the rishis. (d) The Vedic study duo to 
the last is forbidden to the Sudra. {e) The religious cere- 
monies, the celebration of which is the first duty of a Brah- 
man^s son, do not exist for the SAdras, and Vachaspati 
contended that a Sildra could not affiliate because he could 
not offer the requisite sacrifice and prayers. The Datt. 
Mim. refutes this by reference to a text of Saunaka, (f) 
which distinctly recognizes the adoption of a Sudra by a Sfidra 
with liberty to take a daughter's or a sister^s son — a liberty 


(a) Naga'p'pa v. Suhha Sdstri, 2 Mad. H. C. R. 367 ; JV. 
Chandrashekarudu v. Bralimamia, 4 MSld. H. C. R. 270. 

(t) As to the gradual extension of the Aryan influence, «ee Whit- 
ney’s Or. and Ling. Studies, 2nd Series, p. 7. 

(c) Vasish. II. pp. 1-4. 

(c2) Vasish. XI. 48 ; Phil, of the Upanishads, Chap. IV. 

(e) Vasish. XV. 11; XVIII. 12-14; Baudh. Pr. I. Adh. 11, para. 16; 
Adh. 10, para. 6 ; Manu II. 115, 1 16, 173 ; IV. 81 ; Apast. Pr. I. Khand. 
1, para. 5. 

(/) Datt. Mim. See. I. 26 } Sec. II. 74. 
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which tlie Vyav. May. makes a duty when such a son is 
available, (a) The authority (Pars^sara) relied on by Nilkau- 
tha says that the requisite sacrifice may be offered by a 
Brahmana on behalf of the Sudra, and is cfiectual for the 
latter, though a sin in tlie former. Adoptions by women are 
made effectual by similar vicarious celebration of the 
ceremonies. (6) 

In a passage at 2 Str. II. L. p. 89 Ellis refers to a Dattaka 
Miinainsa of the Madhaviya in which it is said there is no 
adoption for a 8udra. (c) The ceremonial adoption cannot, 
he shows, bo properly performed by Sildras (d) who are 
incapable of celebrating the fire sacrifice (Eatta homam) 
with the Tequisito Vedic texts, (c) But the Sudra having 
no gotra the transfer of a boy of that caste fi'oin one to 
another gotra cannot take place, and this transfer it is the 
purpose of the JJatta lioinam to effect. Il(‘ coiicliid(‘S not 
that an adoption is impossible, but that the ceremonies 
necessary in the case of one of the twicc-born may bo dis- 
pensed with and replaced by public acknowledgment. 

The Maithila doctrine seems to disallow adoption by a 
Sudra on the ground of his incapacity to offer the Homa 
sacrifice and recitii the sacred formulas. (/) The Datt. 
Mira. ((}) refutes this by reference to the text of Saunaka ; 
and Ellis, loc. cif, says that a public avowal amongst 
Sftdras takes the place of the ceremonial proscribed 
for the other castes. Thus amongst Sudras a formal gift 
and acceptance are sufficient, and may be established hy 

(a) Vyav. May Chap. IV Sec V. para. 11 

(Z;) Vyav. May. Cliaii. IV. Sec V paras. 12 — 15; Steele, L. C. 4(). 

(c) Comp. Gaut. Chap. IV. 25—27. 

(d) See the extracts from the Sddra Kamalakara and from Vyasa 
at p. 4-3;] of Rao Salieb V. N. Mandlik’s Vyav. May. 

(e) See 2 Str. H. L. 218. 

if) 2 Str. H. L. 131. See also the Vyav. May. Chap. IV. Soc. V. 
paras. 12, 13. 

ig) See. 1. 26; Sec. IL 71. 
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inference. The Datfc. Mim. Sec. I., 27, says that the ex- 
press ascription of the power of adoption to SAdras and to 
women who cannot pronounce the formulas necessarily 
implies that these may in their case be dispensed with, con- 
trary to the Vivada Chintamani, (a) and a ^stri said that 
a Gosavi of the Sftdra class could adopt but should omit the 
Vedic formulas. (/>) 

In Bengal it was at one time held (c) that even amongst 
the SAdras the ceremonies of adoption could not bo dis- 
pensed with. The services of a Brahman it was said were to 
be obtained to do what the Sudras themselves could not do 
towards the completion of the sacrifices. ( d} But on a further 
consideration of the matter a Full Bench determined (e) that 
no ceremonies were essential except the giving and taking 
of the child. It is certain that SAdras caunot recite the 
prescribed mantras ; (f) the question really was whether 
their incapacity in this and other respects did not exclude 
them altogether from the institution, (g) This has been 
resolved iu favour of their competence, {h) The purposes of 
adoption have been widened so as to embrace objects in which 
the Sildra is interested equally with the Brahman, and besides 
the kriya and the sraddhas the Samskara Kaustubha insists 
on the necessity of presoi'ving the renown of u deceased by 


(a) Trausl. p. 88. 

{b) MS 1678. 

(c) Bhyubbitaih Tyo v. Mohesh Chuiider Bhadoorcc, 13 C. W. R. 168. 

(d) So 2 Str. H. L. 130. 

. (e> Bohtirec Lall Mulllck v. Indur Mohlmcc Choiodhrain, 21 C W. 
ik 285. 

(/) Steele, L. C. 46. 

(gr) Vyav. May. Chap. IV. Sec. I. para 14. 

{h) Ellis at 2 Str. H. L. 149, points out that the '“twice-born” 
really means in the present age the Bi’Ahmans, and the Sastris in 
some of their replies say that the Kshatriyas and V aisyas have dis- 
appeared as distinct castes. The application of the law of adoption 
thus restricted would be of comparatively very small extent. 

116 u 



922 


ADOmON. 


[bk. in, i. 11. 


alms, by feasts to BrAbmans, and by pilgrimages, (a) A son 
too must assist his father in old ago. (6) These duties a ^6- 
dra's adopted son can perfectly well perform, and it is easy 
to understand how, as they are conspicuous, they should 
with many come to appear the most important. The desire 
to imitate the higher castes (c) has been gratified, and the 
impossibility of satisfying the ceremonial conditions has led 
to their sometimes being dispensed with (cZ) or regarded as 
not essential, (e) not only in tho case of Sildras but of the 
higher castes. (/) Where there has been a formal giving 
and acceptance the adoption is, for all classes in Bombay, 
as in Madras probably, to be regarded as complete, (g) 

Tho custom in some castes, as Jains and Talabda Kolis, 
of adoption without regard to tho spiritual benefits to bo 
obtained through the adopted son, forms a point of transi- 


(a) Steele, L. C. 42. 

(i) Ib 181. 

(c) See above, p. 42(5. 

(d) Manu regarded tho sraddhas apparently as not competent to 
SMras, Manu IV . 223 ; but this need not prevent a laukika adop- 
tion, ix, one for mundane purposes, unless the latter are to be deemed 
purely incidental. Tho customary law approves and requires the 
celebration of the srdddhas by nearly all castes, as may be seen by 
reference to Steele’s L C. 27, 42, 181, 380. 

(e) See Ellis in 2 Str. H. L. 131. 

(/) Ooleb. Dig. Bk. V. T. 273 Coram. The ^astris usually in- 
sist on the regular ceremonies as indispensable, but they do not define 
which are essential. See Steele, L. C. 184, and the Section below on 
the Method of Adoption. Tho castes annul irregular adoptions, 
Steele, L. C. 388. The Hindd authorities generally regard a boy 
defectively adopted as a das or slave of tho highest class ; see below, 
“Consequences op Adoption.” 

(g) Steele, L.C. 184. See V, Singamma v. Vlnjamuri Venhatacliarlu, 
4 Mad. H. C. R. 165. In Konchava v. Ningappa, S. A. 645 of 1866, 
10 Bom. H. C. R. 265, the parties wore not Brahmans but 
apparently Ling&yats. Jagann&tha in Colob. Dig. Bk. V. T. 278, 
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tion to a custom in other castes by which adoption is not 

Comm., dwells at great length, if not with invincible logic, on the 
oblation to fire as being not essential. In Crastnarao v. Raghunatlh 
Perry 0. C. 150, the safe opinion is expressed that where the 
essential ceremonies have been performed the omission of unessential 
ones does not invalidate an adoption. Colebrookc more definitely 
pronounces the sacrifice not essential, 2 Str. H. L. 12G, 131. 

In Srce Narain MUterv, Sreemuthy Kishcn Soondory Dassee, L. R. 
S. I. A. 157, the Judicial Committee say : The most important 
issue in the cause was whether there was a formal gift of the 

child whether there was an actual delivery of the 

child in addition to the execution of the deeds.” That was a Bengal 
case, but the parties were Sddras ; the decision is conclusive of the 
sufiS-ciency of actual giving and receiving to constitute adoption in 
that caste in every province. Corporeal gift and acceptance are 
again pronounced necessary and sufiioient in Mahaslioija Sliosinath 
Ghose V. Sriimtl Soondari Dasi, L. R. 7 I. A. 250. In Bhagvandas 
V. Rdjtnal, 10 Bom. H. C. R. 241, Sir M. Westropp, C. J., after 
pronouncing Jains subject generally to the Hindfi law of inherit- 
ance, discusses an alleged ado])tion by gift to a man and his wife 
deceased. This his Lordship held to be impossible, but from what is 
said in the course of the judgment (see p. 2G5), it may be gathered 
that a gift accepted by the adoptive parents would have been thought 
enough. 

Lakshmm v. Bom. H. C. P. J. 1875, p. 186, was apparently 
a case between Marathfis, and there it was decided that there must 
be strict proof of the gift as well as of the acceptance. 

These last two cases, though they point to the general suffi- 
ciency of a gift accepted, in so far as they do not dwell on any 
distinction of caste, yet do not precisely establish the validity of an 
adoption amongst Br&hmanas without the prescribed religious cere- 
monies. The Sastris generally insist on these as indispensable, but 
in one case at least, that of Jagannatha v. RadhdbaU S. A. 165 of 1865, 
it seems to have been held by the High Court of Bombay that no 
particular religious ceremony is absolutely necessary even in the 
case of BrAhmans. It will be seen that there is hardly authority 
for laying down a proposition as to this caste vdth perfect confidence. 
The ceremonies are by all BrAhmans thought important, and in 
practice the omission of them would throw such suspicion on an 
alleged adoption as to impair very seriously the proof of an alleged 
giving and taking with the requisite expression of intent. 
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recognized at all, or only under certain circumstances, (a) 
and with incidents different from those of ordinary adoption. 
The mere celebrity of the narae^^ (/>) of the adoptive father 
hardly affords a suflScient basis in the absence of the inti- 
mate spiritual connection for so important a part of the 
family law as adoption, and the lower castes have in many 
instances proceeded but a short way in their imitation of tho 
Br&hmanical institution. It seems probable indeed that such 
adoption as they recognize is of independent natural growth, 
and giving effect merely to an instinctive craving stands on 
a principle quite apart from the adoption commanded by 
religion and primarily serving religious pur{X)ses. In the 
continued associations of tho lower orders with tho Brahmans 
their ideas on this as on other subjects have been coloured, 
sometimes quite changed, but in other cases they remain 
in substance what they have been from the firat. Regard- 
ing such classes as dissenters from orthodox Hinduism the 
recognition of their own customs as binding on themselves 
is still consistent with the Hindil law. (c) 

It will have been noticed that in several cases in tho 
earlier parts of this work rights were set up by men claim- 

(а) In one case a thakur (a Rajput Raja) seeking to exclude from 
succession his half-brother (elder) and his brother (younger) 
devised his estate (called a r&j) to his daughter-indaw. The Sdstri 
pronounced this valid, and he said that the daughter-in-law could 
not adopt while the brothers of her deceased husband survived ; MS. 
281. This must have been an instance in which a son of an elder 
wife had taken precedence of an elder son by a junior wife, a modi- 
fication accepted in some families of the rule favouring mere seniority 
of birth, see above, pp 69, 78 ; Steele, L. C. 40, 60, 63, 178, 229. It 
is plain that the male kinsmen were opposed to the adoption, and 
that being so the case must probably be reduced to one in which a 
widow could not adopt for want of the requisite assent of the kins- 
men, see Ooleb. in 2 Str. H. L. 92; Mit. Chap. I Sec XI. para. 9, 
note. It does not appear that in the class in question the mere 
existence of male heirs makes adoption legally impossible. 

(б) Datt. Mim. Sec. I. 9. 

(c) A.bove, p. 697. 
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ing as pulaka-putras^ or foster sons of one deceased. A 
similar instance occurs in Bhagvdn v. Kdla Shankar^ (a) and 
it seems likely that the case at 2 Str. H. L. 113 was one of 
the same kind, (t) These instances point to a custom 
pretty widely prevalent amongst the lower castes by which 
a sonless householder assumed the guardianship of a boy, 
and either forthwith or afterwards declared him his heir, 
whereby without further ceremony he was vested with the 
rights of a son subject to partial defeasance only on the 
birth of a begotten son. (c) 

The replies of many castes in Gujarath to Borradaile^s 
inquiries show that the foster son was as well recognized 
amongst them as the son by regular adoption. In many 


{a) I. L. E. 1 Bom, 6il. 

(6) See also Sp. App No. 74 of 1851, M. S. B. A. B. for 1852, p. 
6*2, referred to in F. Sin gamma v. Vlnjamuriy 4 Mad. H. C. E. 165. 

(c) Steele, L C. 181. The Palaka-Kanya amongst the dancers 
was an imitation which implied the pretty wide prevalence of the 
institution copied. See Steele, L. C. 186. In one case the Sastri said 
a foster son of a temple dancer was her heir to an allowance from the 
temple estate. A foster-son, he said, may be heir by custom^ 
MS. 1707, though according to the case above, Q. 4, p. 356, he can 
ordinarily take even by gift from the foster-father only so much as 
may be becoming and usual where there is a real son. 

The adoption of a person sui juris under the earlier Roman law 
was a very solemn proceeding, to which effect could be given only 
by a decree of the people in the Centuria Curiata. {See Poste’s 
Gaius, I. 107, Comm.) It was preceded by an inquiry and decla- 
ration of the Pontiffs that there was no religious objection, and 
being formally voted by the assembly after formal public questioning 
of the parties, was hence called “ Arrogatio.^* {See Gaius I. 99.) It 
was accompanied by a formal renunciation of the sacra of the family . 
of birth. These formalities were gradually disused, and at length 
adoption and arrogation were allowed by will as a mere means of 
constituting an heir who would preserve the testator’s name. The 
adopted son retained his place in his family of birth while he 
acquired in that of his adoption merely a right of intestate succes- 



«26 


ADOPTION. 


[UK. HI, S. II. 


cases adoption was not at all practised, (a) in some no foster 
son was taken. Especially where the remarriage of a widow 
was allowed it was said that no adoption or fostering by her 
was possible. Yet/^ it was answered, if the Sastras 
allow adoption we cannot presume to set them at nought/^ (6) 
This indicates how adoption of the Brahmanical typo has 
gradually superseded the looser tie of mere fosterage, (c) 
The latter had the advantage that the foster son did not 
lose his right of inheritance in his family of birth, and that 


sion to his adoptive father (Maynz, Dr., Rom. § 328.) Ilis position 
was thus very like that of the palakputra amongst many Indian 
castes. 

(a) Thus adoption is not recognized amongst the Kumhlmrs at 
Surat (Borr. MSS. G. Koombhfir 10). In some castes, as the Bhatele, 
the Sastri said adoption is not allowed while there is a male kinsman 
surviving, MS. 405. The non-recognition of adoption was found to 
prevail amongst some of the Dekhan castes also, tier Steele, L. C. 
181, 381. This might be regarded as a survival of the objection to 
giving or taking a sou recorded by Apast. Pr II Klmnd 13, para. 
11 ; but the classes who reject adoption are probably for the most 
part non- Aryan in origin, 

(Z>) Hujjam Kahiioomiya, Bk. F. p. 130 In the case of fifty-six 
castes at Poona it was said that ancient usage eKtablishcd by evidence 
and a vote of the caste constituted the law. But in cases of unusual 
difficulty BrMimans were called in and a decision made according 
to the dharmas^stra. It is obvious that as transactions and affairs 
grow more compheated this must give to the Sastras a continually 
widening influence as law. It is not thought necessary to conform 
to the 6&stra in every particular, but submission to it is considered 
as at least proper and desirable. See Steele, L. C. 122, 126. A Sastri 
said that the different opinions held on the subject of adoption ought 
to be applied to any case according as they agree with the custom 
of the community, and in the case of a Br&hman with the doctrines 
of the Sh&kh& to which he belongs, MS. 405. 

(c) The m&nasaputra in Abhacharly. Ramcliandrayya, 1 Mad. H. C. 
R. 393, was probably taken with an idea derived from a similar kind of 
fosterage at one time recognized in Madras. The Pandits said the 
m&nasapntra was not known to the Hindd law, but the High Court 
held the quasi father bound by the deed of general donation in favour 
of the m&nasaputra. 
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it fitted the needs and habits of castes to whom the elaborate 
system of adoption could not be adapted without violent 
distortions of the institution itself and of the customs 
amongst which it was introduced, (a) The foster son how- 
ever has always been frowned on by the Sastris.(&) He has 
failed to get recognition from the Courts,(c) and the member 
of a lower caste who now desires to benefit a nephew or tho 
son of a friend has to adopt him in order to give him rights 
which will avail after the adoptive father^s death, {d) Tho 
iron tie thus forged often becomes irksome to one or both 
parties, but the easier connection has been so discredited 
that it cannot apparently be restored except by an act of 
the Legislature. 


(а) Many classes called Ati-^Adras rank below the recognized 
6cidras themselves, who have been brought fairly within the Brah- 
manical system. 

(б) A man having purchased or otherwise obtained a boy brought 
him up as a foster-son, and befiucathed part of his property to him. 
The ^dstri upheld the bequest, but held that the legatee’s title did 
not extend any further as against the blood relatives of the testator, 
as there had not been a formal adoption, MS. 1*22. 

In another case it was said that nephews, though separated, 
inherit before a mere foster- son, MS. 119. 

(c) See Nilmadliab Dus v. Biswambar Das, 3 B. L. R. 27, 32 Pr. Co. 

(d) An intermediate case in which the Brahmanical law of adop- 
tion has been partially accepted is that of the Talabda Kolis of Surat. 
The son is not taken for the same spiritual purposes as in the higher 
castes. His adoptive or foster father is to dispose of his property ; 
but failing such disposition the foster son succeeds, and his rights 
in his family of birth are extinguished. Meanwhile he does not take 
his adoptive father’s name as a true adopted son should do. These 
particulars are gathered from the papers in Sp. App. No. 64 of 1874. 

The influence of imitation and a desire to rank higher in the 
social and religious scale, strong as it is, has done less in late 
years towards the assimilation of the lower classes to the BrAhma- 
nical pattern than tho action of the Courts. The law of tho 
DharmasAstra being taken as the common law of the HindAs, 
exact proof has been required of deviations from it, and on 
such proof failing through tho ignorance or misapprehension of 
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The adopted son, according to Manuks rule (Chap. IX. 
168, 169), must be sadrisam’^ (= adequate, alike). This 
Medhatithi in his commentary explained as moaning of 
appropriate family and chameter. (a) But Yajfiavalkya 
(Bk. II. V. 133) says the adopted or other subsidiary son 
must be of equal class with the father, and resting on this 
Nilakantha adopts Kulluka^s interpretation of Mann to 
the same effect. It was a natural process, as marriage of 
a wife of lower caste became unlawful, (b) that adoption 
should be similarly restricted. It was part of the imitation 
of nature which has influenced the whole institution that 
when a Kshatriya son of a Brahman became impossible, 
or one of intermediate caste, the adoption of such a son 
should become impossible also. The different construction 
given to the text of Mann under these different circum- 
stances is a good instance of a process to which the smritis 
have frequently been subjected in adapting their precepts to 
the needs of the age. 

A boy bestowed in adoption is usually given before the 
tonsure, (c) which amongst the twice-born takes place at 

those concerned, one rule after another of the Brahmanical Code 
has been established as the law of the lower castes. Bold 
generalizations too have been ventured on, which by ignoring 
the distinctions of caste tend to uniformity at the cost of nsiige. 
A good instance of this is the broad statement in Pandaija 
Telaver v. Puli Tclavor, 1 Mad. II C. R. 478, tlmt connnbium 
subsists amongst the sub-divisions of each of the four historical 
castes. This is manifestly incorrect, as shown above, p. 770, how- 
ever desirable it may be to get rid of restrictions on the choice of 
a wife. 

(a) SeeColeb. Dig. Bk. V. T 285, Comm. So under the Roman law 
an adrogatio was allowed only alter an inquiry *‘quac causa . . . 
sit adoptionis quae ratio generum ac dignitatis, quae sacrorum.” 
Cic. Pro. Domo. XIII. 34; see Aul. Cell. V. 19; Willems, Dr. F. 
Eom. p. 84. 

{b) Coleb. Dig. Bk. V. T. 173. 

(c) As to the second birth of initiation sac Vishnu XXVIII. 37 — 
40; XXX. 44; Vasishtha XI. 49—51; II. 3; Baudh. Pr. 1. Adh. 2, 
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throe, four, or five years of age. (a) The general opinion of 
Hind A lawyers is against the validity of an adoption after 
this ceremony into any other gotra than that of birth (t) 
and of dedication of the boy. (r) Within the same gotra, 
using the same invocations, an adoption at a later age is 
deemed permissible, (d) Amongst the lower castes the 
limitations resting on gotra relations in the stricter sense 
have no place, (c) In these cases, as marriage is the only 
initiatory rite giving an advanced status to the SAdra, (f) 
some lawyers would pronounce married men unfit for 
adoption, (g) This opinion has not been generally accept- 
ed. (h) Men of all ages up to fift}" liave been adopted when 

Kanfi. 3, 6, 12; Gaut. Chap I. paras. 5-14; Manu II 35, 36. The 
dilforenco in status arisini^ from the performance of the earlier 
Samskaras is indicated by the funeral ceremonies and the ceremonial 
impurity provided for in Manu V. 67 ss. 

(a) Steele, L. C. 43; Coleb. Dig Bk V. T. 182, 183, Comm. The 
genuinenes.s of the text is doubted by Nilkantha, Vyav. May. Chap. 
IV. See. V para. 20, and some others. 

(5) P. Vt'iikjfi sn'ufd V. M Vt.ukata Charluy 3 Mad H. C. R. 28; 
2 Str H. L. 104, lo'o 

(c) Coleb. Dig. cit. the Smritls (pioted above as to initia- 
tion The Sddras arc cxprc“<'<]y excluded from it and from Vedic 
study, Apast. Pr. I Pat. I Khaiid. 1, paras 5. 8, 20, 21. 

{(1) Vyav. IMay. Cliap. IV. See. V. para. 19 ; Steele, L. C. 44. Sri 
Brijbhookunjrc MaharaJ V S G Mahanljf 1 Hovr R 202. 

Under the Roman law an adoption could not be attended with 
a “term” jio.^tponing its operation or with a condition making its 
existence insecure. (Maynz, Dr , Rom § 328; above, p. 1S7 ) 

{e) Such relations as are coiitempUtod in Vl'^hnu XXII. 21— 24 
caniiot now bo found. Quasi-gotni, f.*\ blood rolation.«5hips, are 
recognized amongst the lower castes, though not to the same distance 
of connection as amongst the Bnlhinaus 

(/) Ooleb. Dig. Bk. V. T. 122; Rao Saheb V. N. Mandlik's Vyav. 
May. p. 431. As to women, Vishnu XXII. 32. Various ages are 
proscribed by caste custom, Steele, L. C. 182. 

(g) 2 Str. H. L. 87 ; Steelo, L C 44. 383, 384. 

{Ti) Rnje Vyankatrdo v. Jayaranirau RayaJivCf 4 Bom. H. C. R. 101 
A. C. J,;Ndthtiji Krishndji v. Jtiari Jogoji^ 8 Bom. H. C. R. 67 A. C. 
J. iSec Steele, L, G. 384. 

H7 H 
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BO cbange of gotra {a) was involved. Even this change has 
been held not to be an obstacle, (b) as the tonsure and even 
investiture may be annulled, {c) but it may be doubted who- 
ther this licence ought to be recognizied in Bombay. The 
Sastris are generally opposed to it : the High Court seems 
in one case to have looked on it with favour, (e) but the case 
was one between Sudras in whose case there coald be no 
initiation by tonsuix) and investitHre to undo. (/) 

In the case even of an adult the giving by his father or 
mother cannot be dispensed with. (7) The adopted son^s own 
assent is equally necessary when he has reached years of 

(rt) Steele, L, C. 43. Within the same f^otra no t'cremonics other 
than gift and acceptance arc csscutial. Steele, L. C. 4G. Comp. Coleb*. 
Dig. Bk. V. T. 275, Comm. 

(d) Datt. Chaiid. See. II. 26 sb*. 

Datt. Mim. See. IV. 50 — 52. 

((?) Sec Balvnutrav v. BaydhaL 6 Bom, II. C. R at p 85 

(e) Lakshnappa v. llaniava, 12 Bom. 11. C. 11 301, 371. 

(/) There is no ^raddhu even, in the pi eper sense, for a Sildra. It 
involves ceremonies which the Sddra cannot perform. above, p- 
873, 019. 

(p) Baslictictppd v. Shlvaliuprrjfjm, JO Bom. H. C. R. at p. 271 ; Col- 
lector of Surat y, JJldrsuKjji VaKjhbujfyW) 2'Sh; Sdhbaluraounal y. Am- 
mukiifti AmmaU 2 M. II, C. R 12I> ; 3alimif*'np v Bnijahai, 6 Bom 
H. C. R. 83 0. C. J. The formula pronounced by the giver is ap^- 
propriate only to the father,, see 2 Str. H. L. 218. lienee, as the cases 
decide, lui orphan cannot be given by liis brotlvcr. In Steele, L C 
p. 46, it is incidentally noticed that an elder may adopt a younge!f 
brothor. This may have lx'(*n estahlished in some castes by custom, 
but instances of the custom have not occe,/rrcd in the superior Courts^ 
©r have been sorare a.s to escape particular obscr^ ation. It is opposed 
to the generally received princi})le of a possibility of union between 
the real mother and the adoptive fatlicr, but this principle is not 
legarded amongst 6ddras 

A woman (widow) cannot adojr/t until she attains puberty and 
therefore could be a mother. Steele, L. C. 48. A man oiiphl not to 
»dof)6 prciaaturcly. Ih. 43. 

Under the Bomaa law the imitation of nature was hold to prevent 
Uae adoption of any one who was not at least eighteen yoai*s younger 
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mteHigenoe. (a) The son, though a man^s own, ia not a 
chattel to be given away without his own consent, {b) and 
the rule of BaudhAyana (c) which exacts this in the case of a 
Ki/itrima adoption is equally applicable to any case where 
the person adopted is old enough to have a will and judg- 
ment of his own, (d) While he has no discrimination his 
father may part with him, but only, according to the religious 
law, under the pressure of some great exigency. (c) Parents 

than the adoptive father i^Mayuz, Dr., Rom. § o‘28). In case of arroga- 
tion of one sai jnriff the adoptive father was rerpiin'd to be sixty 
years of age. Fifty is the age prescribed in the French and the 
Italian Codes, 

Gains says it wa.s still di.spiitcd in his time whether any one could 
adopt a person senior to himself ; but this wa^ afterwards settled so 
as to require a seniority of eighteen years in the adoptive father. 
(Posters Gaius, I. 100, 107, and Comm ) 

(a) Coleb. Dig. Bk. V. T. 2 To, Comm. 

Under the Roman law of the XII Tables a father could trans- 
fer his child by mancipation, . Cod. Li VIII. fi. 48 1. x ) which 
in the case of a son given in adoption had to be performed thrice 
(Maynz, Dr., Rom § J120), though for a Jafi'), \n which a son wa.s 
given up to escape damages incurred on his account, a .'•ingle ceremony 
was sufRcicnt. Justinian replaced this ceremony by a declaration 
made before a public officer (op, rif ‘.V23 ) In the case of a boy sui 
juris his “ arrogatioa” or gift of himself had to be pixx?eded by an 
inquiry whether this would be advantageous to him. (Gaius I. 102 ) 
Ilis express assent was required (Gaius, I. 90) as well as that of his 
guardian if he had one. An ordinary adoption could not be made 
against the consent of the boy adopted, hut in the absence of protest 
the gift by his father or other person exercising the patria potestas 
was sufficient, and at the same time indispensable. An “ arrogation'* 
was under the later law completed by a rescript under a petition to 
the Emperor. (Maynz, Dr., Rom. § 328.) 

{b) Vyav. May. Chap. IV. Sec. I. paras. 12. 13; Datt. Mtm. Sea 
IV. 47, 

(c) Coleb. Dig. Bk. V. T. 284. 

(d) See Datt. Mim. Sec. IV. 47 ; BAlambhat^ on Mit. Chap. 1. Sea 
XL para. 9. 

(e) Mit. Ghap. I. Sec. XI. para. 10; Vyav. May. Chap. IV. Sea I. 
paras. 11« 12, 15 ; Chap. IX. para. 2. 
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are to bestow their son with anxious care (a) on one to whom 
ho has an affectionate feeling, (b) 

Jaganniitha, relying on the fact that the Smriti texts speak 
only of the adoption of sons (r) denies altogether that a 
daughter can be .adopted. The Datt. Mimansa, Sec. VII., 
has an elaborate argument to establish that an adoption of 
a daughter may be admitted by analogy to that of a son. 
The argument would have been needless had the sacred 
writings afforded any direct authority for Nanda Paiidita’s 
position. He supports it by several instances drawn from 
the Puranas, but whatever weight may bo due to these they 
have not led to any general imitation which would constitute 
a custom. When we consider the main purpose and the 
history of adoption it is plain that the admission of a daugh- 
ter within the scheme would be (juito anomalous. Even the 
appointed daughter taking in her own person the place of 
a son was centuries ago found incongruous with the general 
Hindu system, and no local law seems to have preserved or 
invented such an exaggeration of a discard(‘d rule as would 
be involved in recognizing a substitutionary daughter bound 
as a daughter to leave the family by marriage. 

It was said indeed that the adoption by a woman of a 
daughter given by her mother might bo recognized if con- 
formable to the caste rules, (d) and there are no doubt 
several venerable legends which state or imply the giving of 
daughters. On these a system o£ female adoption might 


(a) Vyav. May. Chap. IV. Sec. V. para. 1. 

(b) Manu IX. 168. 

(c) Coleb. Dig. Bk. V. T. 420, Comm. 

Women could not originally be adopted under the Roman law, 
and it is obvious that they could not servo the intended purpose of 
maintaining tho family sacra. But as this purpose was gradually 
superseded by considerations of another kind, tho adoption of 
daughters as well as of sons was allowed. (Uaius, I. 101.) 

(d) MS. 1681. 
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have been built, but it must have been the embodiment of a 
theory essentially distinct from that which has in fact 
prevailed in the law of adoption. The process must be look- 
ed on as merely imitative, and having no other jural eflBcacy 
than may be given to it by some special usage. It does not 
appear that any caste rules in the Bombay Presidency allow 
such an adoption^ in the sense of giving a particular status 
to the adopted daughter, (a) 

The relation of a Guru and hia disciple is said to be 
similar in many respects to that of adoptive father and 
son. (b) It is a relation recognized ])y the Sastras, but the 
connections subsisting amongst ascetics of the lower castes 
and their disciples are governed entirely by the custom of 
the class or of the institution to which they belong. (c) Some 

(а) See 2 Str, H. L, *217 In the case of an adoption by a 
Kalavaiitin (tem])le woman) the Sastri replied that no rules for such 
an adoption were to be found in the Sastras, MS. 1G51. In Steele’s 
Law of Caste, adoptions by daiicim? women are incidentally recognized 
as possible, p. 183. But the adopted girl is called a palak-kanyd 
(foster-daughter) p. and the (so-called) adoption may be annulled 
at the pleasure of the foster-mother, p. 185, while a true adoption 
cannot be annulled, p. 184 It is therefore merely an imitativo 
institution which can be supported on the custom of the class only 
if the class arc as such capable of making binding rules for their 
members. This is denied in the Xaikin's Case {Mathura v. Esu N,^ 
I. L. K. 4 Bora. 545) as opposed to public policy and to the general 
customary law of the HindQs as constituted by present usage. The 
purchase of children by dancing women was cnce common. Such 
children ranked as slaves, 2 Str. H. L 225, 229. Ellis at 2 Str. H. L. 
128, says that women have no right to adopt even for the trans- 
mission of their separate property. “ No spiritual benefit, ” he says, 
“ results to a woman from adoption.” But then srilddhas are per- 
formed by their sons, whether real or adopted. The incapacity must 
be placed on other grounds, such as those stated in the text. 

The Roman law seems not to have allowed an arrogation of a 
female prior to Justinian’s legislation. Ort. Inst. § 140, 

(б) Steele, L. C. 192, App. B. para. 12. 

(c) 1 Str. H. L. 150. ; above, pp. 550 ss. ; Steele, L. 0. App. B. 
A ^stri replied iu oue case that all classes, gosivis included. 
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gosivfs buy boys to bring up as their disciples and succes- 
sors. (a) More frequently they take them by gift as pupils 
and spiritual sons without the ceremonies of adoption, (h) 
the theory of which indeed is opposed to the ranking of such 
boys as adopted sons. It is the grihastha or householder (r) 
in the stage of life when he may properly attend to worldly 
affairs who is bound to provide a son for the continuation 
of the family. (fZ) A man retired from the world has no 
such duty. The ascetic who renounces ordinary affairs {( ) 
as a young man, ought to do so effectually, and look to 
S})iritual fatherhood (/) as the only ong open to him for tho 
future, (g) The relations of the gosAvi and his disciple 
differ widely, as has been seen, from those of tho ordinary 
father and son, and though some of the ceremonies of adop- 
tion are imitated in taking a rhrla, the latter does not in any 
practical sense become an adopted son. (Ji) 

The effect of adoption is to sever the boy adopted entirely 
from his family of birth. (/) Ilis proper residence is with 

can adopt with tho due ceremonies. Gosavis, lie said, must be con- 
sidered Sudras, and in adopting omit the recitations from the Vedas, 
MS. 1G78. 

{a) Colebrooke points out that the practice of gosavis and sanny- 
asis in this particular is analogous to adoption by purchase, which 
IS itself obsolete, 2 Str. 11. L. Id3. 

(h) Op. cit. para. 26 ss. 

(c) Vasishtha, YIII. 1, 11. 

(d) Apast. Pr. I. Pat. I. Khand. 1, para. 10. ITc escapes this 
duty if he proceeds immediately from his studentship to a life of 
ascetic meditation. See Phil, of the Upanishads, Chap. IV. 

(e) Vasishtha, Chap. X. 

(/) Apast. Pr. II. Pat. 9, Khand. 21, paras. 8, 10, 19. 

{g) See Mit. Chap. II. Sec. VIII. paras. 2, 8 ; 2 Str. H. L. 248. 

(h) See Steele, L. C. App. B. 

(i) Datt. Chand. Sec. II. 32, IV. 1 ss. ; Vyav. May. Chap. IV. Sec. 
V. para. 21 ; Steele, L. C. 47. An adoption once concluded is 
indefeasible. Amongst Br&hmans the homa sacrifice marks the 
completion of the ceremony. Steele, L. C. 184. 
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his adoptive parents, (a) He exchanges ^^thegotra^^ of his 
real father for that of the adoptive father as a woman enters 
her husband^s gotra by marriage. (/>) He learns the sacred 
invocations in his family of adoption, and in the absence 
of a son by birth completely takes his place. (<^) His right 
of inhci itance as the son of his real father perishes, (d) at the 
game time that be acquires the same right as son of his 
adoptive father, (e) Yet in the latter capacity his right is so 
far defeasible that the birth of a son reduces him to one-fourth 
of a share, (/) as compared with the full share taken by the 
begotton son. {g) 

According to most of the authorities (h) the severance of 
the boy from his own family is effected according to the 
Hindu law by the requisite ceremonies, even though on 
account of a difterence of caste or some other insuperable 
obstacle he cannot be initiated in the family of adoption, (i) 
In such a erase lie is regaixied like a child uninitiated as 
being only of the rank of a dasa (slave) or a sudra. (/) 
lie is entitled to maintenance, but does not inherit. (/:) 

(<?) Lakshniibai v. Shridkar Vasadeo Table, 1. L. R. 3 Bom. 1. 

(t) Smf*. Chand. Chap. X. paras. 13, It 

(c) Vyav. May. Chap IV. St*c. V. para. 21. An adopted son fully 
rcpre>eiits his father in a partition of property after the father's 
death. Smr Cluiiid. Chap X. para. 18. 

(fi) Steele, L. C. ISG ; Smr. Chand. Chap. X. paras. 14, 15. 

(< ) Vyav. May. Cliap. IV See. V. ‘Jl— 2:^ ; Steele, L. C. 47, 407. 

(/) Yasishtha XV 9; Vyav. May Cha]). IV. Sec Y. para. 25 ; 
Steele, L. C. 17. The proportions vary according to caste custom, ib, 
186, 387. 

(^r) See above, p ^>65. Tlie begotten son takes precedence, and 
whore primogeniture prevails is entitled to- the advantages of the 
firstborn, Steele, L. C. 186, 387. 

(/<) Vyav. May. Cljap. IV. Sec. V. pani. 16. 

(i) Steele, L. C. 46. 

(i) Baudh.l. Khand. 3,6, 1*2; Coleb. Dig. Bk. V. T. 182, 273> 
Comm. See below “ CoxsECiUENCEs or Aboptiox.’* 

W Dtttt.Mim. See. lii. 3. 
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The caste customs are more liberal than the books to the 
boy defectively adopted. Where an adoption has failed, 
either through the unfitness of the persons or defect in the 
process, they simply annul the relation supposed to havo 
been constituted, with the effect apparently of restoring the 
adopted son to his family of birth, {a) It might be sup- 
posed that in some cases difiicult questions would arise out of 


(a) Steele, L. 0. 388. 

According to the Eomaii law an adopted son became a member 
of the group of agnates to which his ado])tive father belonged. 
This was because agnation rested on a conceivable dependence 
on a single head of the famil}’. Cognation on the other hand 
rested essentially on connection by blood Hence the adopted son 
retained his cognate relation to his family of birth and did not 
acquire such a relation to his family of adoption cxce])t the agnates. 
The husband was an affinls of his wife’s cognates and she to liis, but 
the cognates had no affinity iiifn' se. The adopted son ac(piir(id no 
affinity to his adoptive family: much loss therefore did he gain 
any such relation to the famil}’ of his adopti\e mother. “ In adop- 
tioncm datus, aut emaiicipatus, quascuiniuc cogriationcs adfinita- 
tesque habuit, retinet : adgnatioiiis jura perdit. Sed in ca familia, ad 
quam per adoptionem veuit, nemo est illi cognatus pneter patrem 
eosque quibus adgnascitur : adfinis autem ci omniiio in ca familia 
nemo est.” Dig. Lib. XXXVIII. Tit. X. Fr. 4, § 10. 

As the Roman wife married by the ancient forms came under the 
‘‘ manus” or full authority of her husband, she and her children 
were co-agnates. The free form of marriage w^as in the end the only 
one used, and then there was no agnation between her and lier chil- 
dren; much less therefore between lier and an adopted son. Mutual 
rights of inheritance between a mother and her children were estab- 
lished by special laws, and Justinian placed cognates on the same foot- 
ing generally as agnates ; but this did not extend the connection of 
the adopted son. Adoption indeed, as wc have seen, was by the 
same legislator reduced almost to a form which loft the adopted sou 
still a member of his family of birth. {S>ie Maynz, Dr., Rom. § 15, 
304, 338.) 

The influence of the Church made itself felt in this as in other 
spheres. It became customary to obtain a religious sanction to 
adoptions by a ceremony performed by a priest. ^J’his was’ supposed 
to induce such a relation that the impediments to marriage in the 
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the legal relations that had intermediately grown np, but 
the records of the Courts do not show that these have in 
practice produced litigation of any importance. 

The blood connection of the adopted boy with his family 
of birth is still recognized for the purpose of prohibiting 
marriage with a relative within seven degrees, (a) Some 
have maintained that the same restriction arises in the 
family of adoption, (b) but the more geneml opinion per- 
haps is that this extends to only three degrees, (c) though 


case of a real son were regarded as subsisting equally for the 
adopted son. This position was reached by successive steps like the 
other prohibitions which gained recognition in the early centuries 
of the Christian Church. The original significance of adoption was 
in the meantime continually declining, and at last Leo the Philo- 
sopher allowed even eunuchs and women to adopt at pleasure with- 
out the petition and endorsement which had previously been re- 
quired. {See Zach. Jus. Grooc Rom, §§ 4, 23). But when the former 
legal importance of adoption died out the old associations connected 
with it died out too, and it fell into comparative desuetude until 
reconstituted under altered conditions in recent times as a means for 
satisfying the parental instinct. Codice Civile, Lib. I. Tit. VII. ; 
Code Nap. § 343 ss. Comp, Civ. Co. of New York, Chap. II. 

The noraincftioii of grandsons or others as heirs by sneh docu- 
ments as the one preserved by Marculfus {see Canciaui, Leg. Barb- 
V. II. p. 228,) had little or no connection with the ancient law of 
adoption; and when the Feudal system was established, kings and 
over-lords naturally discountenanced adoptions which would deprive 
them of the advantages of reversion. In India adoption was too 
intimately connected with religion to be extinguished, but the ruling 
powers have usually insisted on their sanction being taken and on 
receiving reliefs in the form of nuzzar&nA or salAmi in return for 
recognition of the adopted heir. The right is recognized as belonging 
generally to grantors of inams. See Steele, L. C. pp. 182, 183, 386. 

(fl) Datt. Ohand. Sec. lY, 7, 8, 9 ; Vyav. May. Chap. IV. Sec. V, 
para. 29 ; Steele, L. C. 27, 47. The prohibition extends to his great- 
grandson. Ib. 

(6) Vyav. May. Chap. IV. Sec. Y. paras. 32, 35. * 

(c) Datt, Mlm. Sec. VI. 32. 

118 H 
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for purposes of inheritance a connection is recognized to 
seven degrees (a) or even as far as in the case of a begotten 
son. (b) The adopted son takes that position relatively to 
the wife of his adoptive father as well as to the adoptive 
father himself, (c) Whether a connection arises between 
him and his adoptive mother^s family of birth such as to 
engender mutual rights of inheritance has been controverted. 
The prevailing opinion is in favour of the existence of such 
rights, (d) 

The change of status induced by adoption cannot be 
renounced, (e) The adopted son may, if he will, give up his 
right of inheritance, and if he positively declines to fulfil the 
duties of a son, the widow, it was said, may adopt another in 
his place. (/) But this docs not restore him to his family 
of birth, (g) A complete adoption amongst the twice-born 
implies initiation as the adoptive father^s son {h) and a conse- 


(a) Yyav. May. Chap, IV. Sec. V. 34. 

* (b) The Saipsk&ra Kaustubha and the Dharmasindhu limit the 
connection by the Samskaras performed in each family. A full con- 
nection to seven and five degrees exists where the npanayana, plus 
the preliminary rites have been performed ; where only the one or 
the other, a connection extending to but five and three degrees. See 
above, pp. 116, 117; and Rao Saheb V. N. Mandlik’s Yyav. May. 
p 352. A sister succeeds to her brother by adoption as to one by 
birth; Mahantappa v. Nllgangawa, Bora. H. C. P. J. 1879, p. 390. 

(c) Datt. Mira. Sec. YI. 53 ; Steele, L C. 188. 

(d) Pudma Coomari Dehi, v. the Court of Wards, L. R. 8 I. A. 
229 ; where however the term “ relations’* may perhaps be confined 
to blood relatives through the adoptive father. 

(e) Ruvee Bhudr v. Roopshanhar, 2 Borr. 713, cited and approved 
by Sir M. Westropp, C. J., in Lalcshmappa v. Ramam, 12 Bom. H. 
C. R. at p. 388. 

At Athens an adopted son was allowed to return to his family of 
birth, but only on condition of his leaving a son to represent him in 
the family of adoption. See Petit, Leges Atticae, p. 141. 

(/) Verbad'i-u v. Baee Ranee, 2 Morr. 1, 3. 

(g) Comp, Manu IX, 142 ; Sreemutty Bajeoomaree Dosoe v. Nobcoo^ 
ynar MuUick, 2 Sevestre 64 1 n. 

(A) Coleb. Dig. Bk. Y. T. 183 Comm. 
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quent severance from the sacra of the family of birth, which 
must devolve on the same person who takes the estate, (a) 
An adopted son like a real son may take a share or com- 
pound for it, and part from his adoptive father. He thus* 
becomes separated, but he does not lose his rights of in- 
heritance. (6) 


(0) Vyav. May. Chap. IV. Sec. V. para. 21. 

(1) Steele, L. C. 185. See above, pp. 59, 340, 359. 

We gain a more vivid conception of the extreme antiquity of the 
Vedas, and the social life of which they afford glimpses by consi- 
dering that the stages in the constitution of the family which they 
and even the post-vedic literature present as still existing facts, had 
already for the most part been passed through by the Greeks and 
Romans at the remote beginnings of their history. Adoption had 
then already superseded amongst them the other modes of con- 
tinuing the family, which at a still earlier time they had no doubt 
shared with the Brahmanic branch of the race. In Sparta it is said 
that down to a comparatively late age the eldest brother taking 
the patrimony became lord of his brethren after the fashion 
commended by Manu, and sharing the scanty produce of a small 
estate with them, took one wife also for the whole group. (Polyb. 
Excerpt. Vat XII. 6; Schom, Ant. Gr., p. 214.) Sparta was the 
asylum of archaic traditions. Poverty was given as a reason for 
this custom, but the reason was probably one invented to account 
for what had existed from time immemorial, and which affords a 
mark by which to track the Greeks back to a time before the disper- 
sion of the Aryan nations. 

The legend of Draupadl is referred to in the Datt. Mim. Sec. II. 
49, to show that there is nothing anomalous in a boy’s being the 
son at the same time of several fathers. This confirms the sugges- 
tion made above, p. 419 (A), which is also supported by such stories 
as the one recorded in Datt. Mim. Sec. II. 45. The limited 
polyandry thus indicated was itself an amelioration of that implied 
in the female gentileship of Sddras assorted by Saunaka in Datt. 
Mim. Sec. V. 18, and made a basis for the doctrine of the eligibility 
amongst the Sudras of a sister’s or daughter’s son for adoption. 

The survival of the more primitive institution in Malabar is referred 
to by Ellis in 2 Str. H. L. 167. In Puffendorf’s Law of Nature, Bk. 
VI. Chap. I. will bo found several references on this subject to 
the early travellers in India. 




940 


ADOPTION. 


[bk. hi, t. til, A. 1. 


SECTION III. 

THE CAPACITY TO ADOPT AND THE CIRCUM- 
STANCES UNDER WHICH IT MAY BE 
EXERCISED. 

A. 1.— ADOPTION BY MALES. 

The first duty of the married HindA householder is to 
beget a son. The nature and the stringency of this obliga- 
tion have been discussed in the preceding Section, (a) But 
failing a son by birth, adoption becomes a duty incumbent 
on all males except ascetics and members of those castes 
which, as to this institution, have remained without the pale 
of ordinary Hindi! law. The duty implies a capacity to 
adopt, and this is a general attribute of a Hindu, subject 
only to such qualifications and exceptions as arise from 
particular circumstances of mind, body, or estate, such as 
will presently be considered. The desire to make sure of a 
successor has led to several infringements of a purely logical 
development of the first principles of the law, and the faculty 
of adopting has been widened far beyond the religious need, 
for which its main purpose is to provide. Such irregularities 
occur in almost every system of law, and have to be dealt 
with in detail, as in the following paragraphs gathered from 
the native sources and the decisions of the Courts. 

It has been observed {b) that the duty to adopt a son 
does not arise until the birth of a son becomes very impro- 
bable. It is not quite consistent with theory that the 
authority should exist without strict regard to the need, 
but custom has settled this point the other way, and it may 
be said that any sonless male, married or unmarried, if 
capable of legal acts, may adopt, (c) 


(a) 8ee above, p. 902. 

Above, p. 905. 

(c) See above, p. 918. 
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In the ancient rule the adopter is spoken of only in the 
masculine, (a) A woman cannot perform a ceremony pre- 
scribed by the Vedas, and adoption requires the recitation 
of hymns. The SamskArakaustubha allows a woman to 
adopt, (6) the VyavahAra Mayftkha does not, except with the 
permission of her husband or of his relatives.^^ (c) 

The different opinions held on the subject of adoption 
should be applied to any case as they agree with the custom 
of the community, and with the Sakha to which a Brahman 
belongs.^’ {d) 

A man may adopt a boy in his lifetime,^ or authorize his 
widow to do so after his death.^’ (e) 

Adoption is for the husband and not for the wife, (/) except 
by delegation as shown below. Adoption is primarily resorted 
to for the sake of securing a performance of the funeral rites 
of a man having no male issue, and to perpetuate his name. 
Inheritance follows, but it is a secondary consideration, (g) 
The religious obligation or the spiritual benefit raises a 

(а) See above, p. 873. A husband putting away a worthy wife 
must endow her with oiic-third of his property, or if poor maintain 
her ; but one element of her worth is that she have borne “ an ex- 
cellent son.” Vyav. May. Chap. XX. para. 2. 

(б) See Bayabai v. Bala VeMcsli Ramdkanty 7 Bom. H. C. E. xiii. 
App. ; above, pp. 864, 880. 

(c) MS. 405. 

(d) MS. 405. From the same answer it appears that in some castes 
(the Bhatele) adoption is not allowed while there is a male kinsman 
surviving. 

(e) Hurodhun Mookurjia v. Muihoranath Mookurjia, 4 M. I, A. 
414; S. C. 7C. W.E. 71 P. C. 

if) Chowdry Padom Singh v. Koer Udaya Singh, 12 C. W. E. P, C.* 
1 ; S. C. 2 Beng. L. R. 101 P. C. ; S. C. 12 M. I A. 350 ; Bykant Many 
Boy V. Kristo Soondery Boy, 7 C. W. R. 392 ; B. F. Venkata Krishna 
Row V. Venkata Bama Lak^hami Narsayya, L. R. 4 I. A, 1. 

(g) Bungamah v. Atchummah et al, 4 M. I. A. 1 ; S. C. 7 C. W. R. 67 
P.C. 
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strong probability in an appropriate case in favour of an 
adoption, (a) The celebrity or perpetuation of the family 
name of the adopter is however recognized as a sufficient 
motive for adoption, even though there be in the caste a 
disbelief regarding the spiritual motives for an adoption, (b) 

In one case it was ruled that an irregularly adopted son 
cannot adopt his wife^s sister^s son, so as to defeat the 
reversionary rights of a daughter and daughter-in-law of his 
adoptive father, who are alive. Otherwise it was said the 
adoption of such a relation may be made, (c) The first 
adoption however being of a daughter's son was invalid. 
The additional reason given that the adoptive father had a 
daughter was unfounded in law. His having a daughter-in- 
law would, according to some, indeed most, opinions, make 
an adoption by him improper if not impossible, even had 
there been no other objection. The pseudo-adopted son 
thus pretended to be taken into the family acquired no 
position in it, and an adoption made by him could not affect 
the devolution of the property. As a really adopted son he 
could undoubtedly have adopted so as to defeat the expecta- 
tions of other heirs. 

Adoption 'pendente Ute is valid, though made to defeat a 
gift previously made. The adopter, it was held, was not 
under an obligation to the donee not to adopt. Even if a 
contract to this effect had been made, it was doubted 

(а) Huradhun Mookurjla v. Muikoranath Mookmjia, 4 M. I. A. 
414; S. 0.7 0. W. E. 71P.C. 

Extreme old age, a wife past child-bearing, the apparent 
adoption of a boy, his death in the family of adoptive father, the 
need of such a son in a religious point of view, arc, it was said, con- 
siderations that tend, when evidence is condicting, to prove the 
fact of adoption. 

(б) Bhala Nahana v. Parhhu Hari, I. L. R. 2 Bom. 67 ; the parties 
in this case were of the Talahda Koli caste ; Datt. Mim. I. 9 ; Datt. 
Chand. I. 3. 

(c) Baee Gunga y. Base Sheoshunkm, Bom. Sel. Rep. 73. 
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whether such contract would affect the validity of the 
adoption, (a) 

Adoption by an unmarried person is not prohibited by 
HindA law.(?>) 

A Brahmachari (c) can adopt and transmit his heritable 
right to his adopted son/* (cZ) 

An unmarried Br&hman may adopt.^* (e) 

A sonless widower may adopt.** (/) 

The decisions of the Courts agree with this opinion. Thus 
it was ruled that an adoption by a widower is valid, {g) 

A. 1. 2.— IN RELATION TO PATERNITY. 

A second son cannot be adopted during the life of the one 
first adopted (//) except by special caste custom, (i) unless 

(a) Ramlliai v. Lakslnnan, I. L. R. 5 Bom. 631. This ruling is 
not inconsistent with the legal principle that no son can set aside a 
■valid alienation made prior to his birth or adoption. The adopted 
son was held bound by the donation. 

{h) N. Chandvasekharuda v. N. B. Eahnana, 4 Mad. H. C. R. 270. 
See above, p. 906 Note {d ) 

(c) A Brahmachari is a professed student of the sacred writings. 

(d) Gunnai^a Eesli'pa'ndce y. Sunkaiia Boslifamlee, Bom. Sel. Rep. 
202, 229 (2nd Edn.) ; Suth. Syn. Note 4; Coleb. Dig. Bk. Y. T. 273. 

(c) MS. 1670. As to adoption by an unmarried man, see above, 

p.918. 

(/) MS. 1677. 

{g) N. Chandvasekharttda v. N. B, Ealimana, 4 Mad. H. C. R. 270; 
Nagapa Udapa v. Snhha Sdstry, 2 Mad. H. C. R. 367. 

(li) Datt. Mim. Sec. I. para. 6; Steele, L. C. 45; 2 Macn. H. L. 
200 ; 2 Str. H. L. 85 ; Daee v. Mateo, 1 Borr. R. 75 ; Yachereddy 
Chinna Basapa et al v. Y. Gowdapa, 5 C. W. R. 114 P. C. 

(i) Steele, L. C. 181, 183. 

The Peshwa, it is said, received a present of some lakhs of rupees 
on one occasion for allowing a double adoption. 15. 

The existence of a daughter makes no difference. See ex, gr, 
i^ppointment in Sri Raglmnadha v. Sri Brozo Kishare, L. R. 3 1. A. p. 
156 . 
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the son has been expelled from caste, (a) The expulsion 
even of a begotten son is held to warrant an adoption in his 
place. 

The following opinions of the Sastris fully recognize this 
principle. 

No one having a lawfully begotten son can adopt. (6) 
Nor one having an adopted son living.^^ (c) 

The adoption of a son, while a son is living and retains 
the character of a son^ is invalid, (d) 

In Madras, a person having adopted a son married a 
second wife, and in conjunction with her adopted a second 
son, the first adopted being still alive. The second adoption 
was held valid, (e) But this cannot now be considered as 
law except where supported by special custom : the 
Judicial Committee indeed have said that it is settled 
law that a man having an adopted son living cannot adopt 
another. (/) 


(a) Steele, L. C. 42. 

(i) MS. 1659. 

(c) MS. 1637. As to the invalidity of a plurality of sons sought 
by adoption, see above, p. 916. Yet one or two castes allow an adopt- 
ed son for each wife, and traces of the same custom are pretty widely 
spread. See Note (e). 

(d) Joy Chundro Raee v. Bhyruh Gliundro Baee, 1 M. S. D. A. R. 
1849, p. 461. A grandson obstructs adoption equally with a son. 
See above, pp. 905, 917, 918. 

(c) See Rungamah v. Atcliummali et al, 4 M. I. A. 1 ; S. C. 7 C. 
W. R. 57 P. C.; Datt. Mim. Sec. I. paras. 6, 12 ; Coleb. Dig. Bk. III. 
T. 295. 

(/) Oopeelal v. Musst. Chundraolee Buhajee, L. R. S. I. A. 131; S. 
C. 11 B. L. R. 391 Pr. Co., 19 C. W. R. 12 0. R. approving Ran* 
gamma v. Atchavnma, 4 M. I. A. 1. See above, p. 917. In 1 Str. H. 
L. 78 a second adoption is allowed, subsisting the first, but this is 
denied by Sutherland (2 Str. H. L. 85), though Jagann&tba allows 
adopted sons of the several castes (various descriptions), Coleb. Dig. 
Bk. V. T. 308 Comm. 
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The Dattaka Mtm&msA, it is said, allows the adoption of 
a second son, living the first, with the consent of the first, (a) 
Bat the author plainly disapproves the doctrine though he 
cannot deny the instances afforded by the Pur&nic writings, 
and it cannot now be considered part of the law. 

The death of the son first adopted does not render the 
adoption of a second son made in his lifetime a valid one. (b) 

A second adoption on the death of the first adopted son 
without issue is good, (e) as a son in the situation of the 
first adopted son could not exhaust the whole of the spiritual 
benefit which a son was capable of conferring on his deceased 
father. (cZ) 

A wife’s pregnancy, though known, does not, it was said, 
prevent an adoption, (e) 

A second son may be adopted in place of one whose adop- 
tion was illegal.’’ (/) 

(a) MS. 1657. Passage not cited, but obviously Datt. Mtm. Sec. 
1 . para. 12 

(5) B, CamumahY. B. Chinna V^nikatasa, M. S. D. A. R. 1856, p. 
20; Veraprasliyia v. Santanraja, M. S. D. A. R I860, p. 168. 

(c) Rung amah v. Aichummah et al, 4 M. I. A 1 ; S. C. 7 C. W. R. 
57 P. C. ; Shamchunder v. Narayani DibcJi, 1 C. S. D. A. R. 209 ; 
Huradhun Mookiirjia v. Muthoranath Mookwrjia, 4 M. I. A. 414; S. C. 
7 C. W. R. 71 P. C.; Musst. Bhoobyn Moyee Debia v. Ramkishore 
Acharjee, 10 M. I. A. 279 ; S. C. 3 C. W. R. 15 P. C. 

(d) Ram Soondur Singh v. Surbanee Dossee, 22 C. W. R. 121 . The 
adopted son simply takes the place of the begotten son, and bis death 
is attended with the same consequences as that of the begotten son. 

(c) Nagabhuahanam v. Seahamma Oaru, I. L R. 3 Mad. 180, con- 
trary to Narayana Reddi v. Vardachala Reddi, M S. D. A. R. for 
1859, p. 97. This decision is opposed to the general principle of 
adoption being a merely supplementary process to provide against 
orbation, but practice, as will have been seen, has diverged from first 
principles in many instances. 

(/) MS. 1666. “ Illegal** here means void. Comp. Lahahmappa v. 
Rdmava, 12 Bom. H. C. R. at p. 393, 397. 

119 H 
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A 1. 3.— FICTITIOUS CESSER OF PATERNAL AND 
FILIAL RELATION. 

The insanity of a man^s son enables him to adopts (a) or 
that of bis adopted son.” (b) 

A. 1. 4.— EXISTENCE OF A WIDOW OF A SON OR 
GRANDSON. 

A father-in-law (son deceased) may adopt notwithstand- 
ing the existence of the daughter-in-law ; but she cannot 
adopt without his permission (Brahman).” (c) 

A father-in-law is competent to adopt after his son^s 
death notwithstanding the existence of his dauglitcr-in-law^ 
but the preferable course is to allow her to adopt.” (d) The 
son adopted by her indeed even after an adoption by her 
father-in-law, succeeds to her property and that of her 
husband,” though not apparently in the Sastri^s opinion to 
that of the husband^s father, (e) 


(a) MS. 1654; comp. Manu. IX. 169, and see above, pp. 905 ss. 

(5) MS. 1702. The father is regarded as virtually sonless, seeing 
that the lunatic son cannot perform the requisite ceremonies for 
ensui’ing his repose in the other world, or satisfy the debt to the 
father’s ancestors, see above, pp. 155, 579 ss. For the rules of the 
customary law as to the disqualifications of a son which justify 
adoption, see above, pp 907, 908. It may perhaps be doubted whether 
under tbo present law expulsion from caste of itself causes such a 
moral death that the father of a man so expelled can adopt another, 
see above, p. *906 ; Steele, L. C. 185. The outcast may be restored, and 
unless there has been a formal and valid act of disinheritance (above, 
p. 585) he would claim the succession against the adopted son. 

(c) MS. 1668. The daughter-in-law is obviously the proper person 
to adopt a son to her deceased husband and herself. According to 
the authorities which give her the right to adopt, the competence of 
her father-in-law would introduce rival claimants to succession and 
sacra. But her dependence makes the assent of her father-in-law 
necessary to her performance of a religious act, such as adoption. 

(d) MS. 1660. See below. 

(e) MS. 1666. 
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A. 1. 6.— CAPACITY IN RELATION TO AGE. 

Though there is no exact restriction as to the adopter's age, 
it is inferred that he should not adopt until no hope remain 
of begetting a son. (a) But this cannot be regarded now as 
more than a simply moral precept, the age is really unlimited 
by law,(fe) provided only ifc exceed that of the adopted son,(c> 
and the adopter has reached years of discretion, {d) The 
last restriction is uncertain. In the Mankar case (c) the 
Sastris were asked at what age a man hopeless of offspring 
might adopt. One says at sixteen, another at twenty. 
Others say no precise time is fixed by the Sastras, whence, 
probably, one replies that he may adopt when he pleases. 
Three of the nine sages insist strongly on all possible 
measures being first used to remove the disability, and one 
says that hope mast not be abandoned or a son adopted until 
the proposed father has reached old age. 

The principle stated above, (/) as to the imitation of 
nature, should prevent the adoption of a sou at any rate 
by a boy under puberty ; but this can hardly be stated 
with certainty as a rule of the positive law, Mr. Shama- 
charn, in the Vyavastha Darpana, seems to think that 
an adoption by a child between 8 and 15 may bo good 
for religious, but not for civil, purposes ; but the proposed 
severance seems inconsistent with the principles of the law 
of inheritance. It is opposed too to the principle laid down 
by Holloway, J., and apparently approved by the Privy 
Council, (y) that the validity of an adoption is to be de* 

(a) Steele, L. C. 43, Soe above, pp. 90t2, 003, 905. 

(5) Ib. 182, 383. 

(c) 15. 384 ; compare Cic. Pro. Domo. Ch. 13, 14. 

(d) See above, p. 006 Note (d). 

(e) 2 Borr. R. at p. 102. 

if) I'a-gc 884 (Note). 

(.7) Sri Viradi Vrataita Maghnnada v. Sri Bn»zo Klslioro Pafta Deo^ 
1 Mad. U. C. 11. 301 , 1. l‘. K. 1 Mad. 69i 25 C. W. 291,(0. R) 
L. R.31.A. 151, 193. 
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duced by the spiritual rather than by temporal considerations^ 
that the substitution of a son of the deceased for spiritual 
reasons is the essence of the thing, and the consequent distri- 
bution of property a naere accessory to it. 

Bengal Reg. X. of 1793, § 33, says that an adoption 
shall not be competent to a minor (a) of whose estate pos- 
session has been taken by the Court of Wards. The Sadr 
Court of Bengal held that this prevented the minor equally 
from giving a power to adopt. (6) In other cases the power 
to adopt may be given at the ordinary age of discretion, (c) 
The judgment last referred to discusses the evidence as to 
minority but does not expressly say that adoption by a minor 
is generally incompetent. No provision on this subject is 
made by Act XX. of 1 864, which provides for the care of 
minors and the administration of thoir property in the Pre- 
sidency of Bombay. Act IX. of 1875, fixing the age of 
majority in ordinary cases at eighteen, but in that of wards 
at twenty-one, does not affect capacity in relation to marriage 
or adoption, 

A man aged 20 may adopt/’ (d) 

A. 1. 6.— CAPACITY IN RELATION TO INTELLIGENCE. 

All insane man may, it is said, adopt with the consent of 
his kinsmen. The adoption is generally made by his wife 
under an assumed authority sanctioned by the kinsmen or 
the caste, (c) 

(a) Under 18, Reg, XXVI. of 1793, Sec. 2 

(5) Anandmoyee Chowdrain v. Sheebcliandar R^^y, S. D. A. R. for 
1865, p. 218 

(c) Jumoona Dassya v- Bumasooiidari Bassya, 25 C. W. R. 236, 
I. L. R. 1 Cal. 289 (P. C.) ; S. C. L. R.’ 3 In Ap. 72, citing 
Rajendro Naraln v. Saroda Sootidarec Debia, 15 C. W. R. 548. 
Whether adoption by a minor without consent of the Court of 
Wards is wholly void is questioned in Musst, Anundmoyce Chowdhoo- 
rayan v. SJoeeb Chunder Roy, 9 M. I. A. 287. 

(d) MS. 1623. See above, p. 905 Note (d). 

(e) Steele, L. 0. 43, 182, 382. 
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An adoption by a person in a state of insensibility {i.e, 
disturbed mind) from dangerous illness, by verbal declara- 
tion, without performance of the prescribed ceremonies, was 
held invalid, (a) The transactions of sick and dying men 
always call for close scrutiny, and the Judicia] Committee 
have said that in a case of adoption or will by a dying man 
the jealous requisitions of the law as to the proof of acts 
of persons done in extremis are fully to be complied with. (6) 
The adopter must be able to ask for the son, to accept 
him, and to smell his head.^^ (c) 

A. 1. 7.-CAPACITY IN EELATION TO BODILY STATE. 

A person disqualified to inherit cannot adopt, and thus 
secure to a stranger the right to a share which is allowed to 
the natural born son. {d) 

In case No. XX., under the head of Adoption in Macnagh- 
ten^s Hindu law, [e) the SAstri says a leper is incompetent to 
adopt. In case No. XXI. the Sastri thinks competence 
may be regained by penance, and with this Macnaghten 
agrees ; but as a leper in Bombay cannot qualify himself for 
inheritance, (/) neither it seems can he for adopting a son. 

(a) Bullubkani Chowdree v. Kishen^rea Dassee^ 6 C. S. D. A. R. 
219. 

(b) Tayammaul v Sashachalla Naiker, 10 M. I. A. 429, 437. 

(c) MS. 1662. The authority for the last mentioned ceremony is 
not quoted. In performance it resembles the uttering of a prayer or 
formula in a whisper. The smelling of the head (aghrana) however is 
a mode of salutation used in receiving a child or younger brother 
after any prolonged absence. It is practised amongst some of the 
South-Sea Islanders. It may have become a part of the ceremony, 
through a real or supposed capacity thus to distinguish a member of 
one’s own gotra. As to the extreme olfactory sensibility of some races, 
see Tyler’s Anthropology, pp. 2, 70, and Letoumeau’s Sociology, 
p. 75. 

(d) Mit. Chap. 2, Sec. 10, para. 11 ; above, p. 880. 

(e) Vol. 2, p 201. 

(/) See above, pp. 676, 679. 
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An impotent man it is said cannot adopt, at least until his 
incapacity has been proved by marriage, (a) His religious 
duty no doubt is to beget a son if he can ; but the allowance 
of adoptions by bachelors and widowers shows that the 
religions obligation is not accompanied by a legal incapa- 
city, A man who is blind, deaf, dumb, or diseased may 
adopt. (6) 


A. 1. 8.--OAPAOITY IN RELATION TO RELIGIOUS STATE. 

Adoption by one who has renounced the world and de- 
voted himself to a life of study and asceticism ought not, 
according to theory, to be possible, but the restriction is 
now only speculative, (c) 

Pollution from the death of a relative incapacitates during 
its continuance for adoption, (d) 

A person in extremis is not so affected with impurity by 
a death in the family as to be incompetent to adopt.^^ (e) 

A. 1. 9.— CAPACITY IN RELATION TO CASTE CONNEC- 
TION OR EXCLUSION. 

A man degraded from caste cannot adopt (/) during his 
exclusion. 

The Mit&kshari denies the capacity to adopt generally to a 
man himself disqualified for inheritance, (^) and specifies loss 
of caste in particular as a cause of disinherison. This ex- 


(а) Steele, L. C. 43. 

(б) Steele, L. C. 43. 

(c) See above, pp 559, 572, 934; Apast. Pr. II, Pat. 9, Kh. 2), 
para. 19, Kh. 23. 

(d) Ramalmga Pillai v. Sudasiva Pillai, 1 C. W. R. 25 Pr. Co. 
The periods of pollution vary with the caste and the nearness of 
relationship, as noticed above, p. 510 n. For Brahmans the extreme 
time is 10 days, for Kshatriyas 12, for Vaisyas 16, for Sddras 30 days. 

(0 MS. 1674. 

if) Steele L. 0. 43, 182, 382. 

(p) Mit. Chap. II. Sec. X. para. 11 ; teo above# p. 880. 
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tends equally to women as to men. (a) The only persons 
who can take the father^s place in such cases are the legiti- 
mate issue and the son begotten on the wife by a kinsman, (b) 
The latter is not now recognized, so that the man born blind 
or deaf is deprived of all resource. Loss of caste is now 
declared by statute not to involve loss of inheritance, and by 
analogy the out-cast ought perhaps to have power to adopt, 
but the whole position of the out-cast retaining his herit- 
able rights is so anomalous that no very confident opinion can 
be offered on this subject, (c) The questions that can arise 
out of it must be very few, as an out-cast could scarcely 
obtain a son in adoption. 

A. 1. lO.-IN THE CASE OF PARTICULAR CASTES. 

In the case cited above, p. 924, the Sastri said that a 
daughter-in-law could not adopt while the brothers of her 
deceased husband^s father survived, {d) 

A. 1. 11,-VAISYAS. 

A Vaisya, who has undergone the ceremony of vibliut 
vidd is capable of adopting a son. The Hindfl law does not 
expressly prohibit it. A contrary custom is to be proved 
by satisfactory evidence, (e) 

A, 1. 12.— SUDRAS. 

An unmarried SMra may adopt.^^ (/) 


(a) Xoc. cit. paras. 8, 9. 

(h) Coleb. Dig. Bk. V. T. 334. 

* « 

(c) Comp, the remarks above, pp. 906, 907, and Mann IX. 126, as 

to the precedence of the first-bom son. 

(d) MS. 281, but on this see the note loc, dt 

(e) Mhalsabai v. Vithoha Khandappa, 7 Bom. H, C. R. App. 26. 
“Vibhub vidA” is a renunciation of worldly affairs and interests 
analogous to that prescribed by the Smritis for BrAhmauas, see 
Manu VI.; Gant. III. 

( /^ ) MS. 1653. See above, p. 921. 
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A. 1. 13.— JAINS. 

The Jains generally submit to the HindA law of adoption 
though denying important doctrines. Their capacity to adopt 
is therefore governed by the ordinary rules, (a) 

A. 1. 14.— BHATELES. 

The custom of the Bhatele caste prevents adoption when 
there is a kinsman in existence.’^ (6) 

A. 1. 15.— SANNYlSlS and GOSAvIS. 

“ All classes may adopt with due ceremonies, Gosivls in- 
cluded/^ (c) 

A married Gosavi took a boy (Talabda Koli) in adoption, 
on a promise to settle property on him. This was carried 
out by his widow about 30 years after the husband^s death, 
and was disputed by his relatives, but was held sufficient, (d) 

A. 2.— ADOPTION BY A MALE-BY DELEGATION. 

A. 2.— 1. BY MEANS OF WIPE. 

A woman may adopt with her (living) husband^s order, (e) 
It is not lawful for her to do so without the permission of 
her husband.^^ (/) 

If the husband^s death approaches the wife may obtain 
his permission and afterwards adopt as a widow, {g) 

(a) See above, p. 901 note (A) ; below, Sec. III. A. 3. 

(b) MS. 405. 

(c) MS. 1678. See 2 Str, H, L 133. Instances will be found below 
of adoptions by Prabhus, by Lmg5.yats and others ; and also above, 
p. 365 ss. 

(d) Bhala Nahana v. Parhhu Hart, I. L. R. 2 Bom. 67. 

(e) Reply of a Sdstri in the Mankar case, 2 Borr. R. at p. 1^2. 

(/) Reply of Sastris of the Sadr Court in Sree Brijbhoohunjee Maha- 

raj V. Sree Gokoolootsaojee Maharaj, 1 Borr. R. at p. 211. See the 
Yiramitrodaya and the Dattakakaustubha to the same eifect, quoted 
in Narayan v. Nana, 7 Bom. H. C. R. at p. 159, and Coleb. Dig. Bk. 
V. T. 273 Comm. Also Vasishtha XV. 5. 

(g) 2 Str. H. L. 88 ; MS. 1661. Such cases as these, though some- 
times regarded as instances of delegation, are more properly referred 
to implied authority to adopt given to the widow. 
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A. 2. 2.^BY MEANS OF WIDOW. 

If a man begins the ceremonies of adoption, and dies 
before completing them, his widow, it was said, might 
complete them, (a) 

A. 2. 3.~BY MEANS OF DAUGnTER-IN-LAW. 

In case of lunacy of a husband the wife of the lunatic may 
adopt with her father-in-law^s sanction, (i)) 

The Sastri in one case held a daughter-in-law bound by 
her father-in-law engagement that she should adopt^^ a 
specified sapinda. (c) This was after the father-in-law^s 
death. It is not clear whether the adoption was to bo to the 
promisor or to his deceased son. If to the former he could 
not properly thus deprive his dead son of his due sraddhas, 
and the delegation was altogether questionable if meant to 
operate during the father-in^law^s life; equally questionable 
as an attempt to bind the widow of his sou after his death. 

A. 3.— RESTRICTIONS ON ADOPTION TO PERSONS 
DECEASED. 

Spiritual benefits are not the only ground of adoption. 
The Jains recognize adoption though they do not practise 
the Sraddha or Paksha ceremonies. ((/) Adoption rests 
generally on the advantage of having a son to })erform 
funeral rites, which the Jains deny. But though the 
Hindu law of succession is applicable to them, yet it 
cannot be further extended so as to allow adoption to 

(a) 2 Str. H. L. 88 ; MS. 1661. Such cases as these, though some- 
times regarded as instances of delegation, are more properly referred 
to implied authority to adopt given to the widow. 

(b) See above. Sec. III. A. 1. 6. As to adoption by a wife on behalf 
of a disqualified person, as an insane husband incapable oi appointing 
her, see above, p. 908. She ought to adopt to her husband in the case 
in the text. Comp. Ramjee Hurree v TJmJcoo BaeCt 2 Borr. R. 485. 

(c) MS. 1682 ; Y. Vmka Beddi v. G. Soobha Reddi, M. S, D. A. 
Dec. 1868, p. 204. 

(d) See above, p. 568. 

120 H 
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dead parents or sanction the exercise of a power of adoption 
by another to d(*ad persons (a) through a fictitious gift. 

A son cannot, it was said, bo adopted to the great-grand- 
father of the last taker after the lapse of several years, 
when all the spiritual purposes of a son, according to the 
largest construction of them, should have been satisfied. (6) 

A 4.— QUALIFICATIONS OF THE POWER TO ADOPT 

ARISING FROM FAMILY AND POLITICAL RELATIONS. 

A 4. l.-CONSENT OF WIFE. 

A wife^s consent to adoption by her husband is not indis- 
pensable to the validity thereof, (c) Adoption is the act of 
the husband alone. The wife may join in it, (d) and ought 
to do so for a full compliance with the religious law. (c) 

The Poona Sastris replied in the Mankar case (/) that the 
husband ought to consult his wife on a proposed adoption, 
but that the right belongs to him alone. 

A. 4. 2 —FAMILY RELATIONS— KINDRED. 

The existence of brothers or other kinsmen docs not 
affect a man^s capacity to adopt. It is said, indeed, that in 
a few castes the parents or an undivided brother (g) may 
object to a particular adoption, and in many the assent of 

(а) Bhagvandas v. Hdjmdl, 10 Bom. H. C R 241, 265. 

(б) Musst. Bhnobun Moyeo Delia v. Ramklshore Acharjee, 10 M. I. A. 
279; S. C. 3 C. W. R. 15 P. C. ; Beng. S. D A. R. 1856, p. 122. 
A narrower limitation exists as held in the case of Jains. See above. 

(c) Alanh Mavjari v. Fakir Cha'iuly 5 C. S. D. A. R. 356. 

(d) See Rungamah v. Atchummah e/ aZ, 4 M. I. A. 1 ; S. C. 7 C. W. 
R. 57, P. C. 

(c) Colebrooke says that according to the MitAkshara, though the 
mother’s consent may perhaps be essential to the gift, it is not to the 
taking of a son in adoption. Mit. Chap. I. Sec. XI. para. 9, note. 
See below, Sec. V, as to the gift. 

(/) 2 Borr. R. at p. 102. 

(^) Steele, L. C. 385, 386. The consent may be a necessary restric- 
tion when a minor proposes to adopt— especially the consent of his 
parents. 
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near relatives must be asked, (a) but it is not provided that 
their disapproval shall invalidate the adoption, (h) They 
must be invited to take part in the ceremony, and a son of 
a brother or other near relative is to be chosen by pre- 
ference, but these obligations are of a simply religious 
character. 

A. 4. 3.— PUPILLAGE. 

The sanction of the Court of Wards is necessary to an 
adoption by a minor under its care, (c) Act XX. of 1864 
makes no provision on this subject. It provides for the 
guardianship of a minor’s person and the administration of 
his estate, but does not declare him generally incapable of 
jural acts. In the Bombay presidency therefore a boy under 
guardianship, but capable of religious acts, may possibly 
adopt or marry, though he may not deal with his property. (r/) 

A. 4. 4.-CONSENT OR ACQUIESCENCE OF THE 
SOVEREIGN. 

^^The writing of documents is insignificant (not essential). 
The Sastras do not require the permission of Government to 
be obtained for an adoption,” (r) But they enjoin that a 
proposed adoption should be notified to the Government.” (/ ) 

The object of applying to Government is that it may con- 
tinue to the adopted son Watans, &c., held from it. When 
the seat of Government is distant intimation may be made 
to tho local oflScer.” {g) Even notice to the ruling power is 
not necessary to validate an adoption, (//) but it is so usual 

(а) Steele, L. C. 183, 385. 

(б) Steele, L. C. 45. 

(c) See above, Sec. III. A. 1. 5, p 91*7. 

(c?) See above, A. 1. 5'; and below, B. 3, 

(e) MS. 1675. 

(/) MS. 1677, 1683. 

(g) MS. 1711 ; 2 Str. H. L 87. 

(A) Sutroogiin Suiirntfij v. Sahiira Dye, 2 Knapp, p. 287; S. C. 6 
C. W. R. P. C. 109. 
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that an omission of it in an important case casts suspicion on 
the transaction. A want of sanction by the ruling power is 
not sufficient to invalidate adoption duly made with sufficient 
ceremonies, (a) The sanction of the ruling power to an adop- 
tion by a Kulkarni or his widow, or by a coparcener in Kul- 
karniship or his widow, is not necessary to give it validity, nor 
has Government a right to prohibit or otherwise intervene 
in such adoption. (6) 

In several cases it seems to have been supposed that the 
sanction of the Government was necessary to an adoption by 
a widow where it would not have been essential to an adop- 
tion by her deceased husband, (r) The authorities however 
on which the widow^s power rests impose no such condition 
on its exercise. 

Bombay Act II. of 1863, Sec. 6, 01. 2, as to the non- 
recognition of adoption by a Court relates only to a question 
of assessability of land when raised between Government 
and the claimant by adoption, (d) It is not intended to re- 
gulate the enjoyment of an estate as amongst the heirs of 
the original grantee. 

THE CAPACITY TO ADOPT AND ITS EXERCISE. 

B.— ADOPTION BY FEMALES. 

B. 1.— NO ADOPTION BY A MAIDEN. 

The HindA law imposes on parents the duty of getting 
their daughters married. It does not contemplate chil- 
dren as necessary to women on their own account. («) Even 


(а) Bhaskar Buchajee v. "Narroo Bagonath, Bom. Sel. R. 26. 

(б) Ramachomdra Vasudev v. Nanaji Timaji, 7 Bom. H. C. R. 26 A. 
0. J. ; Sree Brijbhookunjeo Maharaja. Sree Goloolootsaojee Maharaj, 
1 Borr. 181, 202 (2iid Ed.) ; Narhar Govind v. Narayan Vithal, I. L. 
R. 1 Bom. 607 ; Huebutrao Mankur v. Govinrao Mankur, 2 Borr. 76, 
83 (2nd Ed.) ; Alank Manjari v. Fakii' Chanda 6 0. S. D. A. R. 366. 

(c) See below, B. 3. 36. 

(d) Vaeudeo Anant v. Bamknshna, I. L. R. 2 Bom. 629. 

(«) See above, p. 873 ; below, B 3. 13. 
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a married woman or a widow adopts onlj" for her husband, 
and herself takes but an incidental benefit save under the 
exceptional custom allowing a kritrima adoption to the 
woman alone in Maithila. For the unmarried woman there 
is no adoption ; nor in strictness for any woman except to 
her husband. 

B. 2.~ADOPTION BY A WIFE. 

A wife only can receive authority to adopt (a) either as wife 
or as widow. She can adopt only as the representative of 
her husband, and under a real or assumed authority from 
him. This is generally admitted, (b) and is established 
by the following cases. 

B. 2. 1 —ADOPTION BY A WIFE UNDEE EXPEESS 
DELEGATION. 

In ThaJcoo Baea Blade v. Buma Baee BJiide (c) the Sastris 
quote from Vasishtha — A husband^s commands to adopt 
are required for a married woman, but for a widow to adopt 
without such command the permission of the father, or if he 
be not alive then of the (jiiati) relatives must be obtained.^* 

The express authority of her husband is indispensable, if 
a wife adopts in his lifetime, in the Bombay Presidency, (d) 

B 2. 2.— IMPLIED DELEGATION. 

This arises in such cases as those of a husband beginning 
the ceremonies of adoption with the participation of his wife. 
In the event of his becoming helpless she may complete the 
adoption. Any unequivocal indication of his assent would 
probably be taken as equivalent to an express command. 
This may be gathered from the cases in the next sub-section. 

(а) Bhagvmdm v. 'Rdjmal, 10 Bom. H. C. E. 241. 

(б) See Ramji v. Ghamau, I. L. R. 6 Bom. at p 501. 

(c) 2 Borr. R. at p. 492. 

{d) Narayan v. Nana, 7 Bom. H. C E. A. C. J. 163, 174 ; Bayabat 
V. Bala Venkatesli, 7 Bom. H. C R. App. i. ; Baiiguhai v. Bliagiiihibai, 
I. L. R. 2 Bom. at p. 380 ; Ramji v. Ghamcni, I. L. E. 6 Boro. 498. 
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B. 2. 3.— CONDITIONS OF EFFECTIVE DELEGATION. 

The husband directing his wife to adopt must be in a con- 
dition with regard to freedom from loathsome disease, such 
that he could himself adopt. So also as to his relations to his 
caste. Id case of insanity his assent or command is assum- 
ed by the rules of several castes, his place being taken by 
the kinsmen in controlling the choice made by the wife, {a) 

A husband may authorize his wife to adopt a particular 
child, named by him, or a child selected by her. (Z>) 

B. 3.— ADOPTION BY A WIDOW 

^^The permission expressed or implied of her deceased hus- 
band is requisite to enable a widow to adopt. An implied 
permission arises from a known intention of the deceased to 
adopt. Failing this she must obtain the permission of her 
father-in-law or other relative.^^(c) This permission is merely 
substitutive in default of any intimation by the deceased 
husband of his wishes. When he has clearly signified his 
wishes, these prevail over the wishes either of the widow or 
of the relatives, as shown further on. 

The husband's sanction must have been given, accord- 
ing to the Mitakshara, as understood by Colebrooke, {d) be- 
cause otherwise the adoption could not benefit him. But 
Colebrooke says the sanction may bo replaced by that of the 
husband^s kindred, (e) Ellis thinks that the prior assent of 
the husband may not bo necessary amongst Sudras ; but it 
must be either expressed or presumed. 

The capacity of a widow to adopt must thus, like that of a 
wife, be drawn from a real or an assumed authorization on the 
part of the husband. If ho has intimated a wish that there 

{a) Steele, L. C. 43, 182. 

(6) Veerapermal Flllay Y, Narrain Plllay, 1 Str. B. 91; Ry Seva- 
gamy Nachiar v. Heraniah GurhaJi, 1 Mad. S. D. A, Dec. 101. 

(c) MS. 1662. 

(d) 2 Str. H. L. 91; so Ellis, ib. 

(e) Ib. and Mit. Chap. I, Sec. XI. p. 9, notes. 
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should be no adoption none can be made, (a) If he has 
left no direction at all, there can, according to the Bengal 
law, be no adoption. According to the law of Bombay his 
assent may, in such a case, be assumed ; but the widow^s 
choice is controlled by the kinsmen, at least in a united 
family, {h) The consent or authority of the husband has been 
pronounced indispensable to an adoption by a widow after 
his decease, in Bengal, (c) in the N. W. Provinces, (d) and 
in Madras, (e) but in Madras it may now be replaced by 
the assent of the undivided members of the husband’s family, 
as in Bombay. (/) 

A widow in Bengal on tho other hand cannot adopt without 
her husband’s consent, even though his heirs consent to the 
adoption, (g) 

(fl) The Collector of Madura*s case, 12 M. T. A. at p. 443 ; Baydhai v. 
Bdla Venkteshf 7 Bom. II. C. R. at pp. xvii. ss. App. 

(h) Rdmji V. Ghamau, I L R. 6 Bom. at pp. 602, 503 ; Collector of 
Madura's case, 12 M. I. A. 397, 442. 

(c) Musst. Tara Munec Dlvia v. Dev Narayan ei al, 3 C. S. D. A. R. 
387 ; Humdhun Mookurjia v. Midhoranath Mookurjia, 4 M. I. A. 144 ; 
S. C. 7 0. W. R. 71 P. C. ; Sutroogun Sufjmttee v. Savitra Dye, 
2 Knapp, p 287 ; S C, 5. C. W. R. P. 0. 109 ; Musst. Bhoobun Moye, 
Delia v. Ramkishoro Acliarjee, 10 M. LA. 279 ; S C. 3 C. W. R. 15 
P. C. ; Jnggodamha Debea v. Moneruth Mookerjea, C. S. D. A. R. for 
1858, p. 831 ; Soorodhunnee Debea v. Doorgapersad Hoy, C. S. D. 
A. R. for 1858, p 995 ; Jummoona Dasya v Bamasoondari D ,l.h. R. 
1 Cal. 289; Musst. Sheboo Koeree v Joogun Singh, 8 C. W. R. p. 155 
(a case of Kritrima adoption). Seethe Datt. Mim. Sec. I. para. 15; 
Colebrooke’B Digest, Bk. V. T 273 ; 2 Str. H. L. 84, 92, 96 ; 1 Macn. H. 
L. 66; 2 Macn. H. L. 175, 182, 189; Macn. Con. H. L. 125, 155, 158. 

(d) R- Ilaimun Chull Singh v. Roomer Gunshcam Sing, 2 Knapp, 203 ; 
S. C. 5 C. W. R. P. C. 69 ; Thakur Oomrao Singh v. Tha Mahtab 
Koonwar, 2 Agra Rep. 103; Jairam Dhama v. Musan Dlutma, 5 C. S. 
D. A. R. 3. 

{e) Veerajgermal Pillay v. Narrain Fillay, 1 Str R. 91. 

if) Shri Ragkanadha v. Shri Brozo KtsJiorc, L. R. 3 J. A 154, 191. 

(r/) Raja Shumshere Mull v Ranee Dilraj Kunwar, 2 C. S. D. A. R. 

169. 
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Similarly an adoption by a widow was set aside for want of 
proof of authority for the adoption given by her husband, (a) 
in the N. W. Provinces. Adoption, without the husband^s 
authority, gives to the adoptee, before or after the widow^s 
death, no right to property inherited by her from her hus- 
band, (6) where this law prevails. 

A son having died before his father, no custom of the 
family was shown to exist such that a widow could adopt 
a son under authority of her fathor-in-law. (c) The adoption 
was therefore pronounced void. 

The rule however as to an express authority is, as tho 
Judicial Committee have shown, less exacting than the 
Dattaka Mlmamsa declares, (d) 

The existence of brothers is not an obstacle to adoption 
under an authority from a deceased husband, (c) A Hindtt 
may execute an instrument giving authority to adopt 
when he has attained the ordinary age of discretion. (/) 
This the Judicial Committee seem to have considered the 
age of majority by law, which would now be eighteen 
years, (g) But if the capacity to give authority arises at the 
same time with the capacity to adopt, that would by some 

(a) Musst. Thakorain v. MohunLall, N. W. P. S. D. R. N. S. Pt. I. 
1863, p. 352. 

(d) Chowdry F adorn Singh v. Kocr Udaya Singhs 12 C W. R. P. 
C. 1;S. C. 2Beug.L.R. 101,P. C.;S.O.’l2 M. 1. A. 350; Mussl. 
Oodey Koowur v. Musst, Ladoo, 15 C. W. R. 16 P. C. 

(c) Musst, Ghylannee v. Nirpal Singh, 8 N. W. P. S. D. R. N. S, 
1863, p. 174 ; see Bhagvandds v. Rdjnuil, 10 Bom. H. C. R. 211. 

(d) See below, B. 3. 1. 

( 0 ) 2 Macn. H L. p. 180 (Chap. VI. Case 5) ; Sri RaghunadtCs case, 
supra, p. 959 note (/) ; below, B. 3. 1. 

(/) Jamoona Dasya v. Bamisoondorai Dasga Ghenodhrani, L. R. 3 
I. A. 72 , 78. 

(g) Act IX. of 1875, JSec. 3. The Act does not however affect adop- 
tion, see Sec. 2. 
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Hiudd lawyers bo fixed at tlio age when religious ceremonies 
in general can bo fully performed, (a) 

It seems that a state of indivision between a son and his 
father does not affect the validity of an authority given by 
the former. In the case of Gohiiid Sooitdaree Dchia v. Jug-- 
godamha Dehia {b) the suit was on behalf of a son adopted 
on an alleged authority from a husband who had died nine 
years before his fitlier. The authority was discredited, but 
the discussion shows that the Court thought that if genuine 
it would be valid. This has an important bearing on the 
right of the widow, wlicre, as in Bombay, the assent of the 
deceased husband is presumed. 

B. 3. 1 —ADOPTION BY A WIDOW UNDER EXPRESS 
AUTHORITY GIYEN BY ACT INTER VIVOS 

An adoption thus authorized needs no sanction by the 
relatives, (r) A widow may adopt with the consent of her 
husband obtained before his decease or with that of his rela- 
tions thereafter. ((/) 

An authority to adopt under the hnsband^s liand, though 
not complete as a testamentary disposition, is yet evidence 
of a declaration of hxet. (f^) 

Even ill the case of the husband’s long absence it was 
said by the castes in Poona and Kliandesh that a wife could 
adopt only with the written authority of her husband. If 

See Rnjendro Narain LnhorecY Sarodn Suudaree Dabecy 15 0 W. 
R. 548 The attempt to postpone the sou's capacity beyond his 
attainment of majority approved in 11. Jlnroosunudrnj v. Coomar 
Kristomthy 1 Fult. 39d, would not now be vSiistaiued. 

(5) 3 C. W. R. 66 ; S. C. 15 Hk 5 Pr. Co. 

(r) See Bhaskor Bhiu'hajee v. Naroo Ragoonafk, Bom. Scl. R. p 24 
(1st Ed.) ; above, B. 3. 

(d) R// Sevagamy Nachlarr. Iloraninh Gurhtth, 1 ]\lad. S, D. A. R. 
lOl ; Ariindadi Ummal v. Ziii/piiw/aR, 3 Mad. II. C R 283; Crdliclorof 
Madura v. Muin Ramalinga Saihvpattijy 1 Bong. L R. I P (^ ; 8 C. 
12 M. 1. A. 397 ; S. C. 2 Mad. H. C. R. 206. 

(r) Brnja Kishoroti Dasscc for Radhannth v. Srecnath Bos> for Jiido-^ 
nath ; 8 0. W. R. 211 ; S. C. 9 0. W. R. 463. 

121 H 
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the absence was so prolonged as to raise a presumption of 
death the wife might adopt as a widow, (a) 

Amongst the Poona Brfthmans a widow, it was said, must 
have her husband^s order, and must also consult his kinsmen. 
In other castes it was said the consent of the relatives and of 
the caste, in some that the consent of the relatives alone, would 
supply the place of the husband^s order, (6) The leading doc- 
trines on the widow^s substitutionary power of adoption have 
been thus stated by the Judicial Committee : — Mr. Colo- 
brooke^s note on the Mitakshara (Chap. I. Sec. XI. Art. 9), 
which has been much discussed, clearly involves three pro- 
positions — First, that the widow’s power to receive a son in 
adoption, subject to some conditions, is now admitted by all 
the schools of Hindd law except that of Maithila ; second, that 
the Bengal (or Gaura) school insists that the widow must have 
the formal permission of her husband in his lifetime; third, 
that some at least of the other schools admit the adoption 
to be valid, if made by the widow with the assent of her 
husband’s kindred. The first two propositions are admitted ; 
but it has been argued for the appellants that on the true 
construction of this note, Mr, Colebrooke’s authority for the 
last proposition is limited to the Mahratta school, in which 
the treatise called the ‘ Mayilkha ’ is the predominant autho- 
rity. Balam Bhatta, however, whom ho cites as an authority 
for a power of adoption in the widow, wider even than that 
expressed in the third proposition, was a commentator of the 
Benares school. And the several notes of Mr, Colebrooke 
at pp. 92, 96, and 115 of the second volume of Strange’s 
Hindu Law seem to their Lordships to show conclusively 
that he considered the doctrine embodied in the third 
proposition to be common to the followers of the MitaksharS. 
in the Benares as well as in the Mahratta school, and as 

{a) Steele, L C 187. A written authority does not seem legally 
indispensable, tsec below, 

{h) Steele, L. C. 47 lb7. 
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sucli to be receivable as the law current in the Zillah Viz^- 
gapatam^ which lies within the Northern or Andra Division 
of the Dravada Country/^ 

Again Sir Thomas Strangers statement of the law in his 
work, Yol. I, p. 79, is clear and unambiguous. He says : 

^ Equally loose is the reason alleged against adoption by a 
widow, since the assent of the husband may be given, to 
take effect (like a will) after his death ; and according to the 
doctrine of the Benares and Maharashtra schools, prevailing 
in the Peninsula, it may be supplied by that of his kindred, 
her natural guardians ; but it is otherwise by the law that 
governs the Bengal Provinces/^ {a) 

According to the Benares (Mit&kshar^) law it was said 
that the authority of a husband to a widow for adoption 
could not be replaced by that of his heirs after his death. (6) 
The Dattaka Mimamsa, the Pandits declared, prevailed over 
the works which allow a substitutive authority, (c) Mac- 
naghten held the same view ; but Colebrooke maintained the 
sufficiency of the kiusmeii^s sanction, and his doctrine was 
approved by the Judicial Committee in the Collector of 
Madura^d caso.((?) 

There is no stereotyped form of authority to adopt, (e) It 
may be given either orally or in writing. (/) 

A deed, containing no words of devise, nor intended by 
testator to contain any disposition of his estate, except so 

(a) The ColJecior of Madura v. Muitoo Ramalinga Sathupatty, 12 
M. I. A pp. 43-2-33. 

{h) Baja Shumshere Mall v. Banee Dilraj Koonwur, 2 C. S. D. A. 
R. 169. 

(c) jSce Datt. Mim. Sec. I. para. 16; Yiramitrodaya, Transl. p. 
116. 

(d) 12 M. I. A. at p. 432. 

(e) Pritima Soondaree Chowdmin v. A7imd Coomar Clwwdhry, 
6C. W. R. 133 C. R. 

(/) 2 Str. H. L. 95, 96 ; (hidadlmr Persihad Tewaree v. Soondtir 
Koomarec Deheay 4 C. W. R. 110 Pr. Co. 
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far as that results from adoption of a son under it, is only a 
deed of permission to adopt, and not of a testamentary 
character, (a) 

Defects in evidence relating to the execution of a deed 
authorizing adoption are less material than as to the dis- 
position of a propertj^ by will, {b) 

B. 3. 2.— ADOPTION BY WIDOW UNDER AUTHORITY 
GIVEN BY WILL. 

A will giving power to adopt is sufficient authority, (c) 

A will of a childless Hiiidil, giving power to adopt, though 
opposed to the interests of the widow or of the next rever- 
sionary heirs of the testator, is not inofficious, (cl) 

A permission given for adoption of a boy as co-heir with a 
son cannot be converted into one for adoption after the death 
of the natural son. (c) It is really void from the first. (/) 

B. 3. 3.— POSITIVE COMMAND TO ADOPT. 

When a husband has given a positive command, the 
widow’s capacity to adopt appears in its strongest form as op- 
posed to the wishes or interests of the kinsmen who will bo 
affected by the adoption, (r/) The only question that can bo 
raised in such a case is that of whether adoption is compul- 
sory. The duty does not seem to be doubted, but in recent 
times it has come to be regarded as one that the* Courts can- 
not properly enforce or at least not within any particular 

(a) Musst. Bhoohyn Moyee Bchla v. Ramkifiliorc Acharjte, 10 M. I. 
A. 279 ;S. C. 3 0, W. R 15 P. C 

(b) Jamoona Dassya v. Bama^ooudari Daasya, 25 C. W. B. 235; 
S. C. L. B. 3 I. A. p. 72 

(c) Sayamalal Duff v. Sondamim Dasi, 5 Beng. L. R. 362. 

(d) S, M. Sarroda Donsee v Tin Cowry Naiichj, 1 Hyde* B. 223. 

(e) Joy Chundro Race V , Bhyrub Cliundro Ravt , C. S. D. A. R. 
1849, p. 461. 

(/) See Padina Coomari Dchcay, Courf of Wartb, L. R 8 I A. 229; 
and B. S. 3 below. 

(g) See above, B 3 and 3. 1. 
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time, {(i) A widow directed by her deceased husband to adopt 
is bound to give eflTect to his wishes before she can claim 
under the deed of permission framed chiefly for the benefit 
of the son she may adopt, (h) 

A direction cannot be carried out contrary to the law, as 
ex, gr, while a son of the husband is living, (c) 

B. 3. 4.~CHOrCE PRESCRIBED. 

It is common for a husband authorizing an adoption to 
specify the child he wishes to be taken, (d) Should that 
child die or be refused by his parents the authority would 
still bo hold, at least in Bombay, to warrant the adoption of 
another child unless indeed he had said “such a child and 
no other.^’ The presumpHon is that lie desired an adoption, 
and by specifying the object naerely indicated a preference. 
'Whether the same rule would prevail in Btuigal may bo 
doubtful, as the presumption there is against an authority 
not clearly given. 

A Hiudft by will expresses a wish that his wife, after his 
death, should adopt the second son of a person, who had 
only one son born and alive at testator’s death. The widow 
is not bound to wait indefinitely till the person begi^ts a 
second son, but may adopt a boy of her own choice under 
the power, (c) 

When a husband authorizes the adoption of a particular 
boy named by him, his widow or any of his widows (if there 
are more than one) cannot adopt any other boy so long as 
the boy thus designated is alive. (/) 

(«) See above, pp 903, 904 ; and below, Oaiisston of Adoption. 

(6) Musst. Sitbudra Cliowdrycn v. Goluhnath Chotvdn/^ 7 C. S. D. 
A. R. 143. See above, p 903; and below B. 3 15 ; B. 3. 37. 

(c) 2 Macn. H. L. p. 199 (Chap. VI. Ca. 19) ; Bhoobun Moyee^s 
case, 10 M. I. A. 2/9. 

{d) See above, p. 904. 

(e) Veerape^'mal Fillay v. Narrain Pillay, 1 Str. R. 91. See above, p. 
904, Note (A). 

(/) Bamchandra v. Bnpu Kliondff, Bom. H. C. P. J 1877, p. 42, 
Wo may add “ and not given in adoption.’^ See below, Secs. IV. V. 
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When authority has been f^iven to a widow to adopt the 
son of a particular person it is exhausted by his adoption. 
If he die it will not warrant another adoption to replace 
him. (a) 

B. 3. 5.— AUTHORITY GIVING QUALIFIED DISCRETION. 

The husband sometimes defines the class out of which 
the adopted son is to bo taken, and failing such, nanu‘S 
another class without prescribing the individual to be adopt- 
ed. The same principles of C(mstruction would probably be 
applied in this as in the last case. 

An instance of a qualified discretion is to be found in the 
deed of porinissioii given in J^houJnin 

case, {h) In this the selectit>n of a son is directed to be 
made by preference from the executant’s own gotra, but 
alternatively from another gotra. 

B. 3. 6.— AUTHORITY GIVING COMPLETE DISCRETION 
AS TO PERSON. 

This is probably the most common form, and it has been 
held that under it the widow has a larg(* discretion — or cv(‘U 
an unlimited one — as to w’hom she will adopt or whether she 
will adopt at all. {c) 

Such an unfettered discretion as to the boy to be adopted 
was granted by the Anuniati ])atra, or authority exociitud by 
the husband in the case of Kufihcr Cluaulrcr {<!) 

This is the case most analogous to the assumed permission 
under which a widow adopts in Horn bay. 


(a) Puiifnanand Bhuitacharuj v Oo/nakinit LaJiorh’c wid others, 4 
C. S. D. A. R. 318; GourNath Chondkrec v. Auoitooraa Chouxlkooruinf 
C. S. D. A. R. for 1852, p. 332. 

(5) 10 M. I. A. at p. 281. The same permission is conditional on 
the death of the son by birth, and provides for successive adoptions. 

(c) See above, pp. 903, 904. 

(d) C. S. D. A. Part 1. 13 Suram. Cases. The widow, it was directed, 
was to adopt on attaining maturity. 
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B. 3. 7.— AUTHORITY TO ADOPT WITH COMPLETE 
DISCRETION AS TO EXERCISE OF THE POWER. 

When a mere permission is given to adopt, should the 
widow think fit, the authority is complete, but according to 
the cases no obligation rests on the widow beyond the reli- 
gious one to further her husband^s welfare in the other 
world, (a) 


B 3 8 -CONDITIONAL AUTHORITY. 

According to the Hindu law, a wndow who has received 
from her d('ceased husliand an express power to adopt a son 
in the event of his natural-born son dying under age and 
unmarried, may, on the happening of that event, make a 
valid adoption. 

Thus an authority to adopt, in case the son dies, is valid, it 
was held, according to the law of Bengal, (b) but a contrary 
decision ^^as arrived at in ifadras. (c) Without special 
power for a second adoption a widow cannot adopt a second 
son upon the death ()f a son first adopted, (d) 

In Punnanand Tllniffarh/traJ y. Cbnnakifui (r) the authority 
was an alternative one between a boy named, and a Brahman 
boy in case there ^^€as a bar to the adoption of the former, 
and the widow having ado]>ted a boy under the power, tho 
boy died. She then adopted another boy, not coming within 
the above description, and the adoption was held illegal, as 
there was no sanction for the second adoption. 

(a) Soe 2 Str II. L i»7 

{b) Mu^st Suh'hhiia v Eaifnh»Jid PanJc d al^ 1. C. S D. A. R 324. 

(<’) PootumuU V. Goolain Ih'iisool^ M S. D. A R. for 18o4, p. 47. 

((f) Go}cn)infh Chotrdhr* e v. Anoponma Choirdkraiit^ C. S. D. A. 
R. 181)2, p ‘.)32 ; Pnrmannnd Bhnttacharoj v. OomaknnU 4 C. S, D. A. 
R. 318 ; Srecmjtffn Doi^sc v. Taracharn Coi^ndoo, 1 Bourkc, 48. 

{e) 4 C. S. D. A. R. 318. The precise contingency specified must 
happen. Mohundiv Lall Muokei'jcc v. Rookmincy Dahcy, CoxyUm*s 
R. 42. 
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An authority to adopt, in c 5 aso the son and mother disagree, 
will not operate, (a) 

B. 9.— implied authority. 

Tliis arises when a husband has begun an adoption but 
has been prevented from coinjdeting it by death. In Ihiniliay 
any distinct intimation of his wish for an adoption would 
probably bo held sufficient to supjiortan ado])tic»n ])ro])(‘r in 
itself, but the kinsmen have still a right, in an undivided 
family, to a controlling voice as to the choice of the boy to 
be adopted, (b) 

The adoption of a brother was begun by a husband, and 
completed by the widows. The widows wc're not pc'rmiftcMl 
to question the adoption, nf»r the right of the adopted son 
to adopt his nephew as his heir after his death, (e) 

B. 3. ll.-ADOmoX BY A WIDOW— AUTIIORITV EXOLUD- 
ED BY riiOIIlBlTlON UK DISSENT OF THE HUSBAND. 

EXPRESS PKOHIBITJOX. 

The Judicial Committee recognizing the substitutionary 
character of the widow’s function in ado})ting a son liavo 
declared her exercise of it impossible whenever a prohibition 
was to be gathered from the husbaiaPs language or conduct. 

It appears to their Lordships tliat, inasmuch as the 
authorities in favour of the widow’s p(jwer to adopt with the 
assent of her hu8baiid’.s kinsmen procei‘d in a great nnuisiiro 

(a) MussL Soluklinn v. Ramthhil Vantlr ci nl, 1 C, S. D. A. R 
Conditional grants arc not fa\oun*(l by Ilindil law, and hero the con- 
tingency provided for is one that should not he anticipated. 

{h) liamji V. Ohamaii, I L. U. d Bom. 

(r) Ranees Rathore et al v. Q. Kkom/ NV/ij/, N. W. P. S. D. R. Pt. 
II. 1804, p. 4Go. In the cases cpioted above, Sec. Ill, A. 2. 1, p. ,%2, 
the widows proceeded to complete the adoptions on an i?n|)liod autho- 
rity from their husbands, with whom they had taken part in the 
initial ceremonies. 
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upon tho assumption that Lis assent to this meritorious act 
is to be implied wherever he has not forbidden it, so the 
power cannot be inferred when a prohibition by the husband 
either has been directly expressed by him, or can be reason- 
ably deduced from his disposition of his property, or the 
existence of a direct line competent to the full performance 
of religious duties, or from other circumstances of his family 
which afford no plea for a superser^sion of heirs on the 
ground of religious obligation to adopt a son in order to 
complete or fulfil defective religious rites.” (a) 

Hence where there is a positive prohibition by the husband 
a widow cannot adopt, {h) nor where the husband's assent 
cannot be implied. (>') 

Such an adoption will not affect his testamentary dispo- 
sition in fav(.»r of his brother. ('/) 

B, 12.— IMPLIED PROHirdTlON OR DISSENT. 

Tho Maratha Sclioul of llindu law permits the widow to 

adopt jn ovided [the husband] has neither said nor 

done anything which can be regarded as a prohibition to her 
or a refusal by himself when //f a to adopt.” 

((f) Colh'rtor of ^fadnra v H nnalinptj, 12 M. I. X. at p. -143. 

Althou<;h .soiiu* of the Manitha Schools may use the expression 
that tho widow m,iy adopt witliout the consem- of the husband, this 
means simply wuhoul his express assent Tho foundation underlying 
every adoption ammigst Iliiidils is the consent of the husband. The 
only dilTerenco between the Schools is that some require that it 
should be express, anil that others are content with an implied assent, 
and arc ready to imply it if he have neither said nor done anything 
ineonsisteiit with such an implication. ” Per Westropp, J., in 
Bntjabm v. Bala Vtukatesh, 7 Bom. H. C. R. xviii. App. 

(A) Bai/abai v B tla Venkafesh, 7 Bom. It. C. R. App. i. 

(c) See ib ; Namycji v. Kaiin, 7 Bom It. C. R. 173 A. C. J. ; 
Ramachandva v. Bapa Khaadtif Bom. II. C. P. J. 1S77, p«42. Stie the 
SAstri’s opinion below, p. 1>70 note (c). 

(</) Janki Dibeh v. Sada^ht^o Rui, 1C. S. D. A. R. 11^7. 

122 II 
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There is not any good authority for saying that any person, 
except the widow, can adopt a son on behalf of her hus- 
band. (a) She may adopt when her husband has not intimat- 
ed his dissent, even without the consent of kinsmen, at least 
according to some of tho authorities, (h) but this is pro- 
perly limited in Bombay to the case of a divided family, (c) 
Where a husband writes to tho Collector that his daugh- 
ters arc his heirs, this ma)’ indicate a prohibition on the hus- 
band\s part to adoption by tho widow while the daughters 
live or their line continues. (^/) 

B. 3 13— ADOPTIOX rXDKK AN ASSUMKD ASSENT 
OF THE UrsBAXl). 

From the preceding case^ it will have been gatlu'rcd tluit 
authority from the luisband either e^’prc^s or clearly implied 
enables a widow to adopt. On tho other hand his pro- 

{a) Per Wo.stropp, C. J , in Blmgn' v Rujirxd, lo Bom. H. 

C. R 2o7. The son becomes hoi>, so that slie is deejily inrereHted, as 
well as the continuator of her husband’s cxi-stcncc for tins purpose 
{h) Set above, pp 8S1. 

(r) Ramji v, Glumviv^ I. L. R. b Dom. at p. 

In the ca.>e of Vinihmlru v Morns U Pt. II p. h a 

question was put to the Sa^tri of the Sadr (’ourt as follow.s : — 

“ Can a widow of the Nai^ar Braliman ca^tc adopt a son without 
having obtained the perini.«^>iou of her husband 7 ” 

The answer was — “ If the husband forbade the adoption of a son. 
the widow could not adopt; hut if lie did not prohibit it, it must Vie 
understood tliat he as.sented to it For it is commanded in thfi 
Shastr that a person who ha.s no mule is.Mie must adopt a son, and 
if the widow adopted under such circumstances, in tlu* way required 
by the Shastr, her act would be valid Some law-luKiks deny tlii.s 
right to the widow, but the greater nuinlior allow it. To give 
publicity to the adoption, it should be made known to the ruler, 
though if this was not done the adofition \vould not bo invalid, if 
otherwise in accordance with the SliAstr ” Sec also Ahayr Dinkur v. 
Gungadhur Viisiideo, 3 Morr. R. 420. 

(d) CoWetor oj Madura v. Mulu Rnmnlntga Sutherpatfy, In C. 
W. R. 17 P. C. ; S. C. 1 Beng. L H. 1 P. C. 12 M. L A. 3117 ; 2 
Mad U. C. R 
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hibition or dissent^ however intimated, so it bo decidedly 
intimated, makes an adoption impossible, (a) The widow 
does not, except incidentally, adopt for herself, but for her 
husband, (h) The Mariithu doctrine of her capacity when no 
intimation of his will has been given by the husband rests on 
an assumption of liis assent to what would be at once a 
duty and a benefit to him. The Sd.stris Lav'e in several cases 
placed the widow^s capacity on this very ground, (c) She 
continues subordinately the ideal religious exi^^tence of her 
husband, (//) and when he has not expressed hi.s wishes 
may express them fjr him, [f'} though owing to her depend- 
ence, subject to the approval and control of the surviving 
male members of the undivided family. (/) 

The Sastris, to a rpiestion put them by the Court in 
Thukoo Baer v. Uhuki llnr, (fj) replied: — Katyiyana also 
says — * A married woman (iiaree) certainly must not act 
without orders,* which we conceive to mean, those of a father, 
husband, and si)n. llowever, a widow has the power of 
adopting even without the orders of her hu>banJ. A widow 
destitute of all three legal protectors, is mistress in her own 
right of the power botli of giving and receiving.’* 

Tlie Vyavahura Mayukha distinctly declares that the law 
of Yajilavalkya as t() the dependence of women bears on the 

(a) See Bhnnr Rnj.nol, 10 Bom. II. C. R. at p '2o7 ; 2 Str. 

H. L td ; Ch'ii'ilhry JTafaw Singh v. K^nr Udjya Sitigh, 2 Beng. 
L. R.at p. lot P. C. 

{h) Ib Her spiritual interests are fully recognized^ but are consider- 
ed as hound up in his. 

(r) ahove, p note (c.) 

(d) Above, pp. 8S, ‘.‘o 

(e) Bhtujvdnd^is v. Hajmal, 10 Bom II. C R at p 257, 

(/) Ramji V. GhfimnUf I. L R. 0 Bom at pp 503 Tlie Vtrami- 
tro<layacont(*nds strongly for the necessity of assuming the husband’s 
assent, while it recognizes that the assent must 1x5 had of the bre- 
throji on whom the widow is dependent. Tnuisl. p 116. 

[g) 2 Borr. 188. 
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wife as essentially dependent on bor husband and only during 
her coverture. As a widow sho may adopt without tba 
command to which she is subject only as a wife, (a) In 
the Mavkars^ case (5) the Sastris said a widow could adopt 
her husband^s brother’s son, but no one else, without her 
husband^s authority. Of the nine Pandits consulted in tho 
case (c) two say that the rule of the Dattaka Mimamsa. re- 
quiring the husband’s express consent is the one generally 
followed, but that the vSainskarakaustubha and the Vyavalifira 
Mayukha have established for the Marathfis that a widow 
may adopt without her husband’s order. Four say the order 
may be dispensed with. One says the adoption may be 
made with the consent of the husband’s kindred and of the 
caste, or even without any order or consent at alL To this 
another adds provided her husband did not say he wished 
to have no son adopted.” In the two answers of the Sastris 
which follow, the same vacillation may be noticed. 

A widow without her husband’s permission may adopt 
with the sanction of some senior member of tlie family.” (if) 

An adoption by a widow is not invalidfitcd by want of 
permission from the deceased husband or his brother.” (c) 

Where there is no prohibition, there is a permission on 
the husband’s part for a widow to give but not to take in 
adoption, according to the Bengal law. (/) 

(a) Vyav. May. Chap. IV. Sec V. p 17, 18. 

(h) 2 Borr. R. p. 10k 

(<•) 2 Borr. R. at p. 104. 

(d) MS. 1674. 

(e) MS. 1753. In this case the permission of tho nearest rclntire^ 
which in the previous answer was said to be necessary, is pronounced 
needless. 

(/) Tarini Charan v. Saroda Sundari Dani, 3 Bong. L. R. 145 A 0. 
J. ; S. C. 11, C. W. R. 468 ; sec Datt. Chand. See. I, paras. 31, 82, 
and Sec. V. below. 
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Tho consent or authority of the husband is not indispens- 
able to adoption by a widow : — 

In the Dravida country, Madras, (r/) 

In the Sariogi Agarvllli caste of Jains, (b) 

The Sastras of tho Jains authorize a widow to adopt 
without the sanction of her husband. The age for adoption 
extends to the 32nd year, (r) 

The Stlstris in the Bombay Presidency have usually 
favoured the widow’s unfettered power to adopt, as in the 
two following instances. 

The widow of a member of an undivided family may 
adopt.’’ (d) 

“ The widows of two brothers may severally adopt.” (r) 

It has however been decided by a Full Bench of the Bom- 
bay High Court that a widow of a member of an undivided 
family cannot adopt without the assent of the members of 
the family who succeed on her husband’s death. It is only 
when she takes, as widow, a separated husband’s estate that 
she has unfetterd authority. (/) 

The daughter-indaw may adopt notwithstanding a prior 
adoption by her father-in-law.” ( 7 ) 

(a) Collector of Madura v Muiu Raninlinga Sathciyaftij, 1‘2M I. A. 
307 ; S. C. 2 Mad. II. C. K. 2oG,* sci next page. 

(Z>) Sheo Slnph llav v. Must^t. Dnklio, (> N. W. P. IT C R. 382; Mit. 
Chap. I. Scc. XI. 0 note; 1 Str II. L. 70 ; 2 Str. H. L 02, 06, llo ; 
Vyav. May. Chap IV Sec V 17, 18. 

(c) MaharajaGov hid oath Raij v. Giilalclnmd et al,h C S. D. A. R. 276. 

(d) MS. 1650. This means without sanction. 

(c) MS. 1750. 

(f) Ramji V. Ghamau, I L. R. 6 Bom. 408. Tlic previous cases 
arc in this fully discu&sed See below, 3 23 ; 3. 25 ; 3 33. 

ig) MS. 1666 ; i. c. tho widow may adopt to her own husband. But 
tho son thus adopted would succeed only to his adoptive father’s 
separate property Tlie adoptive father’s interest in the joint estate 
merged on his death in liis father’s Such at least is the doctrine 
favoured by the Courts. See references in note (/). 
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mother-in-law and then the daughter-in-law adopt 
different boys. The one adopted by the daughter-in-law is 
heir to her husband.^^ (a) 

There being an adoptive mother and a widow of an adopt- 
ed son, the former cannot adopt without special reason/^ (&) 

Under the law which prevails in the Dravida country, a 
widow without any permission from her husband may, if 
duly authorized by his kinsmen, adopt a son to him in every 
case in which such an adoption would be valid if made by 
her under written authority from her husband, (c*) 

B. 8. 14.— ADOPTION BY A WIDOW, A CONSCIENTIOUS 
OBLIGATION. 

It follows from what has been said that the widow is bound 
in religion to adopt conscientiously with a view to the benefit 
of her deceased husband, not capriciously, or so as to spito 
the husband^s family. If a suitable boy can bo had she 
ought to adopt from the husband^s gotra, as she is thus most 
likely to maintain the family sacra, {d) This obligation is 
not precisely a legal one, (c) but if the widow disregards it 
without reason and seeks to introduce an objectionable mem- 
ber into the family the kinsmen may interfere. (/) On the 
other hand they cannot properly refuse their assent to the 
dependent widow who desires to free her conscience and 
further her husband's happiness by a fit adoption, {g) 

The obligation to adopt is one that cannot be legally and 
directly enforced even when an express authority or command 

(a) MS. 1761. S^e below, Sub-sec. 3 23. 

(b) Above, p. 405, Q. 22. 

(c) Rajah Vellanki Venkata Krishna Rav v. Venkatrama Lakshmi, 
I. L. R. 1 Mad. 174; S. C. L. R. 4 I. A. 1. 

(d) 2 Str. H. L. 98. 

(e) See Sec. IV. 

(/) See Ramji v. Ghamauy I. L. R. 6 Bom. 498. 

0) See above, pp. 864, 881 ; Steele, L. C. 45; BakhmahaiY, Radha^ 
hat, 5 Bom. H. C. R. 181 A. C. J. 
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has been given by the deceased husband, much less can it 
be enforced when no direction has been given. The widow 
is then left to the promptings of her own conscience and 
judgment alone, (a) 

If a widow in a divided family adopts in the proper and 
bona fide performance of a religious duty, and neither capri- 
ciously nor from a corrupt motive, the adoption is good in 
the Marutha country, though without permission of the 
husband or consent of his kindred, (t) or even that of the 
co-widow, 

The widow adopting must be a free agent. Constraint or 
undue influence will vitiate the adoption, [d) 

The observations of the Judicial Committee in the Eamnad 
case to the effect that there should be such evidence 
of the assent of kinsmen as suffices to show that the act [of 
adoption] is done by the widow in the proper and hona fide 
performance of a religious duty, and neither capriciously 
nor from a corrupt motive,^^ were explained in the sense 
that Nice questions are not to be entertained as to the 
motives of a widow making an adoption so long as they are 
not corrupt or capricious.^^ 

B. 3. 15.— TIME FOR ADOPTION BY A T\'IDOW. 

The religious obligation under which a widow is placed 
by a direction to adopt makes it an imperative duty to fulfil 
her husband^s purpose as soon as possible. But though 
inordinate delay has in one or two cases been considered a 

(«) Seo above, pp. 903, 905. 

(6) Bhagvandas v. Rajmal, 10 Bom. IT. C R. at p *257 ; Rdmji v. 
Gliamau I. L. R, 6 Bom. at p. 501 ; Tliuckoo B.iee v. Ruma Baee, 2 
Borr. 488 (2nd Ed.) 

(c) Rakhmabai v. Radhahait 5 Bom. H. C. R. 181 A. C. J ; Rti'pchand 
Rakhmabai, 8 Bo. II. 0. R. 114 A. C. J. It is as incnmbeiit on the 
sapindas to allow a widow to appease her husband’s manes as it is 
on the CO- widow to join in furthering this pious purpose. 

(d) Bayahoi v. B(da Tenktesh^ 7 Bom. H. C. R. 1 App. ; Somasekkara 
V. Subhadrarndjiy I. L. R. 6 Bom. 524, 527. 

(e) Raja Vellanki v. Venkafa Rama, L. R. 4 I. A. 1. 
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cause for preventing widows from reserving to themselves 
benefits in which they were intended to have only an inci- 
dental share, yet it cannot generally be said that promptness 
in adopting is more than a pious duty. On the other hand 
the capacity to adopt is not barred by limitation ; it may be 
exorcised virtually at any time during the widow^s life. 

The sooner adoption is made after the husband^s death the 
better, (u) A widow should adopt within a year of her hus- 
band’s death.” (?<) The non-exercise howc'ver by a widow of 
the right of adoption for one year after her husband’s death 
does not entitle his next heir to sue for his share, for during 
the widow’s life he has no right to presemt possession, (c) 

An adoption, lo years after tlu* husband’s death, under 
his authority, was held good, (J) and even an adoption 20 
years after the husband’s death, {r) 

The presumption against adojition arising from neglect by 
a widow to adopt for six or s(‘ven years after tlie death of 
her husband (the Raja of Xattore) was considered not so 
great as the presumption in favor of the R ija’s liaving given 
power to adopt. (/ ) 


B B 16.— ADOPTION BY WIDOW— OF HUSBAND'S 
NEPHEW OK OTHER SAPINDA 
Religious feeling usually prompts a liusband in giving 
authority to adopt to designate a neph(‘W or a member of 
his gotra cither individually or by class as the person for 
adoption. He may however designate a stranger as he might 
adopt a stranger, or he may l(‘ave the choice to his widow’s 

(«) VoTa[K*rmal Pillay v. Narrahi V'dlayy 1 Str. 11. !U. 

(Z.) MS. 1734. 

ir) Ramanamall v. Suhan Annavi, 2 Mad II C R 391). 

(d) East’s Notes, Case 10, 2 Mori. Dig. 18. 

[e] MusHt, Anundtnoyee v. SJteeb Chaiuhr Roy, 9 M. I. A. 287; 
S. C. Beiig. S. D. A. Rep. 1855, p. 218. 

(/) R CliundernatU Uoy v. Koocr Gobindmih Roy, 18 C. W. R. 221. 
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discretion. In the last case, and in what may in Bombay be 
deemed the similar case of no particular intimation of his 
wishes having been given by the husband, the widow, like 
the husband, ought to adopt from amongst nephews or near 
kinsmen, {a) The Sastris, as has been seen, have been dis- 
posed to exempt her from control if she should take a 
nephew, but they have shrunk from pronouncing an adoption 
of a stranger duly celebrated invalid. The choice therefore, 
though subject to control, cannot be deemed legally limited 
to any particular family so long as it is made within the 
caste, and outside the offspring of sisters and daughters of 
the husband. (6) 

B. 3. 17.— ADOITTON BY WIDOW— AUTHORITY IN THE 
CASE OF TWO OR MORE WIDOWS. 

Where there are two widows the husband may authorize 
both to adopt. In the absence of an order they ought both 
to concur in an adoption. But in case of difference the 
elder has the superior right ; and the younger cannot, it would 
seem, adopt without her sonior^s authority, except in case of 
irregularity on thc' senior’s part causing interference by the 
caste, (r) Thus the Si^tris say: — 

^^The eldest of several widows has the right to adopt. On 
her death or disqualification the right passes to the next 
widow in order of marriage. She is dis(|ualified by leprosy.’’(d) 
A man having directed an adoption, the elder widow 
may adopt against the wish of the junior. (^) 

^^The senior widow of a Sildra, though married by pat, has 
a preferential right to adopt over the second though married 

(a) Above, pp. 88<», Pl3; Sub-scc. 3, 13 

{b) Boo further on this subject in the next Section. 

(c) Steele, L. C. 48, 187 ; RakJnnabai v. Radhabai, o Bom. H. C. 
R. 181 A. C. J. ; Rctmji v. Ghamav, I. L. R. b Bom. at p. 503. 

(d) MS, IbbP. Ser above, p. 412, Q. 36. 

(e) MS. lH5b. An authority cannot bo given to cacJi of two widows 
to adopt so that there may be two adopted sons at onco. See Gosari 
Shree Chuitdi'twalee v. Glrdharaject 4 N, W. P. R. 226. 

123 n 
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by * lagna/ the one ceremony conferring in that caste the 
same rights as the other. (a) 

The older of two widows may adopt though the younger 
has a daughter. (6) 

A husband gave directions to each of his two wives 
to adopt. After his death they divided the property. The 
elder gave away her share and died. The younger then 
adopted a son. The Siistri said ho might recover the aliened 
share from the donee, (r) In this case if the two widows, as 
is sometimes supposed, took a joint estate inalienable and 
vesting on the death of one widow solely in the other, the 
donee could not of course have taken anything as against 
the surviving widow, (d) This does not however seem to 
have been the view of the Sastri. The performance of the 
Sraddhas ought in his opinion to bo provided for by adop- 
tion, and the fulfilment of the duty which was incumbent 
from the beginning of widowhood defeated the gift made 
at a later time and subject to the duty. 

Where the elder of two widows has assented to an adop- 
tion by the other she cannot herself adopt another boy.(/) 

B. 3. 18- ADOPTION BY WIDOW— CIRCUMSTANCES IN 
WHICH THE CAPACITY MAY BE EXERCISED. 

These are generally the same as for the husband himself. 
The obstacles to adoption by the husband operate equally 
to prevent an adoption by the widow. For instance the 

(a) MS. 1655. See above, pp. 413, 417, 427. 

(&) MS. 1731. The existence of a daughter docs not in any case 
prevent an adoption. 

(c) 2 Macn. H. L. 247, Case XL. 

(d) Above, p. 103. 

(c) The adoption of a son operates retrospectively as a renewal or 
continuance of the adoptive father’s existence as to an estate held 
solely or jointly by the latter at the time of his death. 
if ) Bamcfiandra v# Bapu Kkandu, Bom. H. C. P. J. 1877» p. 43.' 
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existence of a son, either begotten or adopted, or the deceased 
husband^s having died outcast. The circumstances which 
bar, or are supposed to bar, adoption by a widow are more 
particularly considered below. Where the elder of two 
widows has adopted a son the other cannot during his life 
adopt another, (a) On the death of a son adopted by the 
senior widow under authority of her husband, the second 
widow may adopt a second son upon an independent 
authority from her husband. (6) The authority to make 
successive adoptions is considered below. 


B. n 19-ADOPTION BY A WIDOW— SON DECEASED 
SONLESS. 

An authority to adopt is frequently conditional on the 
death of a son. It provides sometimes for the event of a first 
or second adopted son’s replacement in the event of his 
death. In such cases, It has to be boime in mind, the 
husband has by no means an unlimited power of future 
disposition. The son, whether begotten or adopted, by his 
birth or adoption and initiation, acquires rights and becomes 
a source of rights, which are regulated and guarded by the 
family law so as not to be subject to indefinite modification 
at the will of any individual. The authority to adopt cannot 
be made a means of upsetting the law on which it rests. 
Whore the husband has given power to a widow to adopt, 
on the death of a natural son, an adopted son, or one adopted 
by her, the widow can exercise the authority only when the 
son dies unmarried, or leaving no child or widow, (c) 


(a) Steele, L. C 48. See p. 977 (0- 

(5) Shama Ckunder et al v. Namiii Deheah, 1 C. S. D. A. R. 209; 
contra Narainee Debeh v. Hurkislwre Rai, 1 C. S. D. A. R. 39. 

(c) Musst. Bhoobun Moyee Behia v. Bamkishore Aeharjee^ 10 M. I. A . 
279 ; S. 0. 3 C. W, R. 15 P C. ; S. C. Beng. S. D. A. R. 1858. p. 122. 
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B. 3. 21.--SUOCESSIVE ADOPTIONS BY A WIDOW. 

Where the son dies unmarried and without having adopted, 
full effect can be given to the authority to adopt son after 
son without the embarrassment of competing rights, which 
must arise from a series of adopted sons leaving widows, 
each perhaps entitled to adopt. The difficulty that would 
arise in the latter case has been perceived by the Judicial 
Committee. In 22. V. Venkata Krishna rao v. Venkata Rama 
Lakshmi Navasaii/ya, (a) Sir J. Colville says : It is not 

necessary to consider in what way successive adoptions 
operate. It is sufficient to say that the law has established 
that they may take place. 

Where a widow adopted a second son, upon tho death of 
an adopted son, the Court rejected tho suit of tho deceased 
owner^s brother with reference to the uncertainty of the law, 
in re.^pect of the right of the presumptive next taker after a 
Hindil widow, to a decree, declaringher adoption invalid, (i) 

When not expressly prohibited, a widow may make a 
second adoption with the sanction of the kinsmen. If some 
kinsmen give sanction, and others withhold it from interested 
motives, and both those are equiilly related to th(' deceased, 
the widow can adopt, acting upon the sanction of those 
kinsmen who gave it. {r) 

A second adopted son takes the place of tlio first, but only 
if the first adopted died without issue, (tl) In an authority 
to adopt successively the condition if necessary’^ must be 
understood. Where an authority had been given to a wife 
to adopt five sons in succession, and tin' son first adopted 
lived to perform all the sacra, it was held that on his death 


(a) L. R. 4 1. A. 1 ; S. C. I. L. R. 1 Mad. 171. 

(1) Ity Brolimo Mnyoe v. R. Anancl ball Roy, C. W. R. 419. 

(c) Parasara Bhatar v. Rang Rnja Whafar, I. L. R. 2 Mad. 202 ; 
see also Rakhmabai v Badhabai, 5 Bom. II. C. R. at p. 191. This 
shows that the authority to give or withhold sanction is not a right 
of property, but simply a part of tho religious and family law. 

(d) Shama Ohmder v. Narain Debeah, 1 C. S. D. A. R. 209. 
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unmarried his mother could adopt to his father, (a) This 
may perhaps be justified on the principle that there was no 
widow of the adopted son to take a jointure of the sacra, but 
the retrogression of the right to adopt could not be carried 
further without introducing confusion, {h) 

B. 3. ADOPTION BY A WIDOW— SIMULTANEOUS 
ADOPTIONS. 

As the existence of one son makes the adoption of another 
illegal, the attempt to adopt two sons at once has been pro- 
nounced invalid as to both, (c) It could indeed be no more 
regarded as generally possible than the simultaneous marriage 
of two or more wives under a law of monogamy. 

B. 3. 23 —ADOPTION BY A WIDOW— CIRCUMSTANCES 
WHICH BAR ADOPTION. 

It follows from the delegated or substitutionary character 
of the widow’s authority to adopt (d) that the impedi- 
ments to adoption external to the husband which affect 
adoption by him e(|nally affect adoption by the widow. 
And as she has to perform an act of intelligence of 
sacred import, slie must in her own person satisfy the con- 
ditions requisite to make such an act effectual. The circum- 
stances in which the power can or cannot be exercised have 
already been considered. Amongst these might have been 
placed the exi'^tence of vested interests as viewed from the 
negative side, but this recently developed doctrine having 
boon usually discussed by the Courts with reference to its 
positive operation as a bar to adoption or as depriving adop- 

(flj Ram Soondur Singh v. Surhanev Dosscc, 22 C. YT. R. 121 C. R. 

{b) See below B. 3. 23 ; B. 3. 25. 

(c) Soo Gyanviidro Chander Lahiri v. Kalla Fahar Hajee^ I. L. R, 9 
Calc. 60 ; Monemothonauih Day v. Ouauth Na?^^ADfly,Bourke’sR.189; 
S, Siddesory Dosee v. Doorgachurn Stitf, Bourke 360; Bkya Bam 
Singh v. Agur Singhfl N. W. P. H. C. R. 203; Senkol Tevan Y.durla^ 
nada Ambalakarant M. S. D. A. R. for 1862, p. 27. 

(d) See 2 Str. H. L. 88, 9h 92, 94. 
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tion of its usual consequences, will be here treated from the 
same point of view. 

The principle now generally accepted by the Courts that 
a widow cannot adopt so as to defeat a vested interest (a) is not 
to be found in that form in the HindA authorities. (6) Tt has 
been taken in two senses : (1) that the adoption under such 
circumstances is void, and (2) that though not void its regular 
effects are limited so as not to divest the vested estate. There 
has been a difference of views also as to whether the hus- 
band^s authority does or does not make the rule inapplica- 
ble. It is almost inevitable that an adoption by a widow 
should cause some loss to kinsmen or contingent reversioners, 
and the principle has again been varied so as to make the 
consent of the parties thus interested or of a majority or of 
some of them necessary, (c) In Bengal the widow takes a life 
estate though not more oven in an undivided family. If she 
adopts under a license from her husband she deprives his 
brethren of the succession. In Bombay she takes the suc- 
cession only in a divided family, but an adoption by her 
defeats the estate which otherwise must go to the heirs 
next in succession at her death. She may have a daughter 
or a daughter’s son taking, according to the prevailing 
theory, from her deceased husband. It is inconsistent with 
the theory of her position as not being a source whence 
succession is derived that she should have a power of defeat- 
ing at her pleasure that succession which the law approves, 
but this has by the decisions been conceded to her. 

(а) See Rupchand v Rdkhmdbdi, 8 Bom. H. C. R. 114. 

(б) A mere descent cast makes no difference except when a son 
has taken the estate and left a widow. A right so devolved cannot 
be displaced by an adoption even nnder an express authority from 
the deceased son’s father by his mother. Sec Btioohunmoyee Dehia*s 
case, 10 M. I. A. 279, quoted in Rajah Vellanhi Venkata Krishna Rao 
v. Venkata Rama Lakshmi Narsayya, L. R. 4 I. A. at p. 9. 

(c) See The Collector of Madura v. Muttu Ramalinga Sadhupatty, 12 
M. I. A. 397 ; Sri Raghunada v. Sri Brozo Kishoro, L. R. 3 I. A 164> 
191, 192 ; Ramji v Ohamau, I. L. R. 6 Bom. 498, 501. 
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The adoption of a son operates retrospectively, (a) He is 
looked on in the light of a posthumous son, and though a 
widow cannot adopt with the consequence of giving effect to 
a fraud, (6) yet there is nothing unreasonable in the loss of an 
estate divested by an adoption when the estate has from the 
first been subject to that kind of defeasance. The defeasance 
arises from what is in theory a deferred act of the deceased 
adoptive father, who could always have adopted had he 
lived, and whose spiritual life is continued by his widow. 

In Bhoobunmoyee Delians case the divesting of an estate 
was put forward by Lord Kingsdown rather perhaps as an illus- 
tration of the inconvenience that would arise from adoptions 
creating new collateral heirs than as a thing in itself impos- 
sible under the Hindft law. (c) In other cases the inconveni- 
ence has been made a ground for a supposed prohibition, (d) 
It is true that in many instances the supposed prohibition 
coincides in its operation with the actual principles of the 
Hindil law as drawn from the native sources, but in others 
it docs not. It is desirable therefore that these principles 
and their bearing on the matter in question should, if possible, 
be ascertained and established. The sacra of a Hindu family 
are regarded as descending regularly with its estate from 
father to son for ever. The birth and the initiation of the 
son make him the joint or the sole depositary of this group 

(а) The common statement has been adopted. Its proper sense is 
that an adopted son is regarded as a confcinuator of the adoptive- 
father’s personality as to his property and sacra whether separate or 
in a united family The adoption is not retrospective for the purpose 
of enabling the son to take back a property which his father had not, 
and which between the father’s death and the adoption has been 
given by the law to some other separated relative or branch of the 
original family. 

(б) See above, pp. 366, 367. 

(c) See also Sri Raghunadass case, L. R. 3 I. A. at p 193. 

(d) See The Collector of Madura s case, 12 M. I. A. 397 ; Rupchand 
X. Rakhmahai, 8 Bom. H. C. R. 114 ; Kalhj Prosono Ghose v. QocooU 
chmdra MittGft !• L. R. 2 Cak. 307. 
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of connected rights and obligations. He is bound to provide 
for his father^s sraddhas : he is entitled to the due perform- 
ance of his own. The proper celebrant is a son begotten 
or adopted ; but if the estate passes to a remoter heir the 
duty goes with it. The last holder, — though no ceremonies 
are so effectual as those performed by a son, — yet receives 
such benefit as is possible from the actual successor to the 
property. Now by an adoption higher in the line this bless- 
ing is lost. The son adopted for instance by the mother 
of one deceased performs a fathcr^s sraddhas for his ceremo- 
nial father, but not for his ceremonial brother. The latter is 
thus, according to Hindu sentiment, placed in a worse 
position than if there had been no adoption at all. If the 
deceased have left a widow, it is she alone who, as partner 
during his life of his sacra, and capable of continuing them 
after his death, can in accordance with theory adopt a son. 
The son is her son as well as her husband^s. Even in his 
life both ought to concur in an adoption. The books say 
nothing of a husband, even in his life, authorizing an adoption 
by any one but his wife, and Sir M. Westropp was fully 
warranted in stating that there is no authority for any one 
but the widow to adopt a son to her husband after his 
death, (a) She only could legally have joined in procuring 
the son by birth who is replaced by the adopted son, and the 
imitation of nature thus points her out as solely endowed 
with the faculty of adoption when her husband can no longer 
exercise it. 

There are thus strong reasons, though the Sastris seem in 
a few instances not to have sufficiently adverted to them, {b) 
why adoption by a mother to her son should be disallowed, (c) 
and why an adoption by her to her deceased husband should 
not be allowed to supersede the right of the deceased son^s 

(a) Bhagvandas v. Rajmalf lO Bom. II. C. R. at pp. 257, 258. 

(5) Sec 2 Str. H. L. 93, 94, 95. See below Sub-scc. 3. 26. 

(c) See above, Sub-sec. 3. 13. 
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widow. The reasons do not at all rest on a devesting of the 
junior widow^s estate, but the preservation of her estate is 
incident to her exclusive faculty of adoption. If the view 
here taken is correct, a mother succeeding to her son after 
the son^s investiture (upanayana) is not the more capable of 
adopting a son to him because she devests no estate but 
her own, but a case to the contrary is referred to below, (a) 

There are cases however in which an only son or an 
adopted son dies still an infant. Such a one must usually 
have died unmarried. If he had advanced to the samskara of 
marriage (b) he must have gone through the preceding 
ceremonies requisite to qualify him for performing the 
sniddhas of his ancestors according to the rules of the caste 
and the family. His competence in this respect he must, in 
the absence of a son, have imparted in a measure to his wife, 
who has taken a jointure of his ceremonial virtue, (c) But 
death before marriage is not attended with these effects. 
The infant dying before tonsure is not entitled even to a 
ceremonial funeral. Until investiture the son of a twice-bom 
man is but once born, aud needing the religious second 
birth ranks only as a dus or slave entitled to subsistence 
and mundane benefits, but not yet sharing, or not fully 
sharing, the spiritual heritage of his family, {cl) As then 
the sacra have never fully devolved on such a boy they may 
bo conceived as still vested (so to speak) in his mother, 
whose spiritual representation of her deceased husband has 
not been replaced by that of his son. She may then adopt 
a second and a third son should the first and the second 


(а) Bykant Monee Roy v. Kisto Soonileree Roy, 7 C. W. R. 392 0. R. 
See the remarks of Melvill, J., in Rupchand v. RaTchmabai, 8 Bom. 
H. C. R. at pp. 118, 123 A. C. J. 

(б) See above, p. 873. 

(c) See Moniram Kolita v. Keri'y Kolitmiy, L. R. 7 I. A. at pp, 146, 
148; above, pp. 90 ss.; Vijiarangam v. Lakshutnan, 8 Bom. H, C. R. 
at p. 268. 

(d) See above, p. 922. 

124 H 
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never have attained ceremonial competence, (a) If the son 
have reached this stage it docs not appear that the sacra 
and the faculty of adoption can revert to the mother, (h) 
Along with the spiritual capacity the responsibility also 
has finally centered in the son. (c) 

When the deceased husband has died as a member of an 
undivided family the faculty of adoption is still peculiar to 
the widow. But as a consequence of her general depend- 
ence she cannot exercise this faculty without the approval 
of the kinsmen, {d) except where that approval is improperly 
withheld, (e) The sanction is not necessary where the hus- 
band has given her authority to adopt, and especially where he 
has himself designated the boy for adoption. In such a case 
the vested interests of the kinsmen arc displaced by the adop- 
tion, whether they approve it or not. ( / ) This shows that the 
need of their sanction docs not arise from their rights in the 
property but from their family relation to the widow. Their 
authority may be likened to that sometimes given to a girl’s 
guardian under the English law to give or to withhold his sanc- 
tion to her marriage. This, though its exercise may greatly 
afiect his own fortune, is not a right of the guardian which 
he is at liberty to use for his personal enrichment. He is 
bound to use it conscientiously, and failing to do so he may be 

(a) ^ee Rajah Vellanki Veukat Krishnniac v VcnkaivamaLakshml 

Narsayya, L. R. 4 I. A. at p. 0. 

(5) Judic. cit. 

(c) See Musst. Bhoobunmoyee Debia v. Ratnkiskore Achat ji Choivdhryt 

10 M. I. A. at p. 310. 

(d) Shrl Raghunadha v. Shri Brozo Klshorc, L. R. 3 1. A. 191. 

(e) See Rakkmdbai v. Badhabai, o Bom. H. C. R. 181, 188; above 
pp. 864, 881. 

(/) See Sri Raglmiadav. Sri Brozo Kishorr, L. R. 3 1. A 164, 173 ; 
Binkar Sitardm Prabhu v. Ganesh Shivaram Prabhu, I. L. R. 6 Bom. 
606 ; Govind Soondaree Debea v. Jugganunda Bebea, 3 C. W. R. 66; 16 
I. A. 6 Pr. Co., where the inquiry into the fact of the authority would 
have been needless unless it would operate if proved. St. L. C. 176- 
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superseded. So the HindA kinsmen must not withhold their 
assent to an unobjectionable adoption merely because it will 
introduce another sharer of the estate, (a) The widow is 
bound (at least religiously) to seek a son within the family* 
When she does so the family is not in any way impoverished 
by the adoption, but if she is forced to go out of the family 
for a son the kinsmen have still not a right of property to 
exert or to forego, but a faculty to exercise, {h) which they 
must use to the advantage of the family at large, but especially 
of the deceased member. Such a sanction it has been held is 
suflScient as affords a reasonable guarantee that the widow 
has acted w’th moderate prudence and conscientiousness, (c) 
If the sanction were a right resting on property the infant 
co-members would have to be consulted through their guar- 
dians, and might have a right to disapprove at fi later 
period what had been improvidently allowed in their infancy, 
l)ut no provisions to this effect are found in the law-books. 

The son united with Iiis father may have died childless 
before him. His joint interest in the property and the sacra 
then reverts to the father, who may adopt a son and make him 
heir as he might have begotten a son. In such a case, as the 
deceased never had an independent right, being unseparated 
fi’om his still living father, his widow cannot adopt without the 
sanction of her father-in-law. On the other hand the father- 
in-law, who has sanctioned an adoption by his son^s widow, and 
thus given himself a grandson, cannot afterwards adopt a 
son. If ho first adopts a son to himself he may still sanc- 
tion an adoption to his deceased son. If ho dies without 
either adoption having been made it might seem that the 
right would pass rather to his widow, should ho leave one, 
than to his daughter-in-law. The replies of the Sastris 


(a) Above, pp. 801, 880, 004, 975. 

(If) Sec The Collector of Madura y. Mooftoo Ramalinga Satthupatty, 
12 M. I. A. at p. 442. 

(c) See Gopal v. Naro, 7 Bom. H. C. R. xxiv, App. ; and RaH^- 
mabhai*s case, supra. 
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however favour the right of the daughter-in-law even dur- 
ing the father-in- law^s life^ giving to her adopted son rights 
equal or superior to those of the son adopted by the father- 
in-law, (a) according to the earlier or later adoption of the 
latter. On the death of the father-in-law without adoption 
they prefer to his widow the widow of his son, by whose 
adoption the manes of both father and son may be 
appeased, (b) 

Where two or more united brothers have died in succession 
and sonless the household sacra in which they were jointly 
interested must have devolved solely on the one who survived 
the other. In such a case the widow of the last deceased as a 
sharer, though in a minor degree, of his ceremonial virtue, and 
having with him in his life a joint capacity to adopt, according 
to the religious view, is the proper person to adopt to her hus- 
band, and so devolve the family sacra centered in herself. The 
wife of the predeceased united member however had with him 
a joint interest in the family sacra, though this was never so 
developed by his separation as after his death to give oflBcacy to 
her substitutionary acts on account of a new family, {r) The 
common sacra centre on the death of one in the surviving 
members of the united family : tho widow is spiritually and 
temporally dependent, and cannot adopt without the assent 
of the brethren. If all have died, the widow of the last has 
succeeded, so far as a woman can, to tho sacra of the family, 
but she has not a superiority corresponding to that of her 
husband over the widow of a predeceased member, and enabling 
her to approve or disapprove an adoption by that widow, (d) 
Such an adoption is, according to one view, no longer 


(a) See above, p. 371, Q. 13, to which the remarks in the text apply, 
and Sub-section B. 3. 13 of the present Section. 

;^6) See a decision to the same effect in Sub-sec. 3. 26. 

(c) See above, p. 355. 

(df) That a widow is subject to control only by near male relatives 
appears from the answer in Thukoo Baee^e case, quoted above, p. 971 
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feasible when no one is leil to give the requisite sanction* 
Though a widow has the sole faculty of adopting to 
the deceased husband, this faculty cannot be exercised in 
a united family except with the assent of the male members. 
On their extinction the faculty is virtually gone. 

According to the other and the approved view, the widow, 
by the death of her husband’s former co-members of the family, 
is merely freed from a control which they might exercise for 
her good during their lives. She may then adopt at her own 
discretion, as no controlling power is attributed to the widow 
of one deceased member over the acts of another, {a) Nor is 
she subject to the control of an infant member incapable of 
discrimination. This view is the one more consonant to the 
doctrines of the Nirnayasindhu, the Samskarakaustubha, and 
the Dharmasindhu, admitting that any sanction at all is 
necessary to adoption by a widow. The Vyavahiira Mayilkha 
recognizes the need of a sanction w^hile there are qualified 
persons present to give or withhold it but not otherwise, (b) 

In a divided family the ties of mutual dependence and 
support are much less close than amongst united kinsmen. 
According to the doctrine of the Mitaksharu the widow of a 
separated member takes his estate in full ownership, and 
becomes herself, though in her husband’s family, a new source 
of inheritance, (r) According to the now prevailing Bengal 
doctrine she takes only a life interest, but still during her 
life the estate is completely vested in her. (d) Thus there are 
no immediate interests to impede her freedom as to adoption. 
But the division of the once united family has been neces- 
sarily attended with a separation in the performance of the 

{a) See the opinion of the i^astris in Thukoo Baee v. Ruma Baee, 
cited above in Siib-scc. B. 3. 13. 

(&) See Bayabai v. Bala Venktesh Rdmdkdiit, 7 Bom H. C. B. 
App xii. ; Vyav. May. Chap. IV Sec. V. para 18 

((*) See above, pp. 324, 325, 505, 617. 780. 

(d) Above, p. 90. 



990 


ADOPTION BY WIDOWS. [bk. b. 3.23. 


daily sacrifices and the other periodical rites, community in 
which is the central point of family union, (a) The husband 
who has once been a celebrant of the sacra for himself alone 
cannot have lost the capacity and the obligation except by 
the process of reunion. If as usual he has died separated his 
sacra pass to his son, and in default of a son to his widow, (6) 
who in her turn may impart the requisite faculty by adop- 
tion. As no one shares the sacra there is no joint 
interest on which an interference with her discretion can 
properly be grounded, (c) A tradition of the necessary 
dependence of women still exacts from tlu* widow a 
decent regard for the interests and wishes of the family 
at large notwithstanding the partition that has taken 
place, but as on the one hand she cannot urge her connexion 
as a ground for a right to maintenance in distress, (J) neither 
can the kinsmen on the other hand urge it as a ground for 
legal control of her faculty of adoption, (c) 

These considerations apply to tlio actual estate of the 
deceased husband, whether joint or separate. If the deceased 
husband had no ownership of an estate in question, either 
as being individually separate or as being a member of a 
branch separated from the one to which the estate belonged, 
it is obvious that he had no sacra which that estate was bound 
to sustain. He might, had he survived, possibly have conu' 
in as the nearest collateral on the extinction of the proprie- 
tary branch, but when in his absence another has succeeded, 
that other has assumed the whole of the sacra connected with 
the estate he has taken. (/) Ko participation in them belongs 


(^Tf) See above, pp. G89, 851 ; Sri RaghHuddVs case, L. li HI A. at 
p. 191. 

(h) Above, pp. 93, 258. 

(f) See Viramitrodaya, Transl. p. 257. 

(d) Above, pp. 236, 243. 

(c) Ramjee v. Ghaman, 1. L. R. 6 Bom. at pp 502, 503, 

(/) See the opinion in Bamundaes Mookerjia v. Mt. Tarhiec^ 7 M.I. 
A. at p. 188 ; and above, pp. G/, 3G8, 590 
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to the widow of the predeceased which she can impart to a son 
by adoption. One separated collateral cannot therefore be 
ousted by an adoption made after his succession by another 
collateraFs widow. Much less can any one representing the 
proprietary branch undivided in itself bo thus superseded. 

It accords with the views just stated that if a HindA hus- 
band gives to his wife an instrument of permission to adopt, 
should she bo left a widow, and if he has born to him a son, 
who surviv('S him, and if this son dies leaving a widow in 
whom the estate is vested, the power of adoption given to 
the mother-in-law is incapable of execution and is at an 
end. («) 

B. 21 .-ADOPTION BY A WIDOW-CIRCUMSTANCES 
BARRING adoption AS IN THE CASE OF A MALE. 

A widow cannot adopt while a previously adopted son is 
alivc.’^ {h) 

A son by her co-wife prevents adoption by a widow 
ociually with one born of herself, (c) 

The widow cannot adopt two sons, because the adoption 
of the first creates an immediate change of the essential con- 
dition of sonlcssness.” {d) 

The existence of an adopted son is a bar to another adop- 
tion (though under power from the husband), by a widow, as 
well as to one by a husband himself, (r) 

A husband abandoned his wife, who became a Moorlee. 
By his second wife he had a son. The first wife adopted a 
son. This was held invalid. (/) 

(a) Padma Kumari Dvbl Clwwdhrani vt al v. Jaghtklshore Acliarjia 
Choivdltrl, I. L. R. 8 Calc. 302 P. C. 

{h) MS. im. See above, Sec. III. B. 3. 18; B. 3. 19. 

(c) Above, p. 522. 

id) MS. 1671. 

(e) Goi)ee Lall v. Miisst. CJiundraolee Bnhoojeef 4 N. W. P. R. 226; 
S. 0. in Appeal, L. R. S. I. A, 131, and 19 C. W. R. 12 C. R. 

(/) MS. 113. 
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Adoption by a Hindu in concert with his senior wife, it 
was said, supersedes the original permission given by him to 
each of his two wives to adopt a son for each, unless after the 
adoption he expressly confirmed the permission to his junior 
wife to adopt, (a) 

B. 3. 25.— ADOPTION BY A WIDOW— NOT TO DEFEAT 
A VESTED ESTATE. 

Though the Hindu authorities do not furnish such a rule, 
it must now be accepted perhaps as a principle established, 
or at least strongly favoured by the decisions, that adoption 
cannot be made to devest or defeat an inheritance already 
vested, {h) The HindA rule seems to be this, that when a 
deceased was an actual co-owner or sharer in interest in an 
estate in question, his son received in adoption whether by 
himself or by his widow, takes his place. When he was 
separated and the law has given the estate of his deceased 
relative to some one else, the succession having passed 
by his line, cannot bo recovered, because there is no autho- 
rity for takiug the estate from the hands into which it has 
fallen. The same principle is applied in the case of a blind 
or dumb man^s son. Such a man cannot be an actual 
coparcener. There is a rule allowing his son to take his 
place in a partition, but when once the partition has been 
made, the son subsequently born or adopted is not remitted 
to a right which did not subsist in his father, (c) The 
particular rule, like that giving an estate to the existing 
collaterals, is not accompanied by any proviso in favour of 
subsequently adopted sons. In a united family there is a 

(а) Goureepersliad Raee v. Musst, Jymala, 2 0. S. D. A. R. 136 ; 
Maon. Con. H. L. 181, 182; 2 Str. H. L. 61. Tho permission could 
not operate while the son actually adopted was alive. 

(б) Annammall v. Mablm Bali Reddy, 8 Mad. H. C. B. 108 ; Kally 
Prosonno Ghose v. Gocool Chunder, I. L. R. 2 Cal. 295 ; Rupchand 
Hindumal v. Raklmdhdi, 8 Bom. H. C. R. 114 A. 0. J. See the dis- 
cussion above. Sec. III. B. 3. 23; Qdyahdi v. Shridliardclidrya, Bom. 
H. 0. P. J. 1881, p. 145. 

(c) See Bdpvjl Lakslmm v. Pdndurang, 1. L. R. 6 Bom. at p. 620. 
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remitter through the identification in interest of the son 
with his father who died a co-sharer. 

A widow (havinglegalpowertoadoptfromherhusband) (a) 
cannot adopt so as to deprive or defeat an inheritance or 
interest already vested in a widow of a son, natural or adopted^ 
who survived his father, (h) or in the son of such a son, (c) 
or in the heirs of the adoptee’s grand-uncle by adoption, 
who had succeeded to the grand-uncle’s property upon the 
death of his widow, [d) Where the estate has come down to 
the widow of the last male survivor of the husband’s family 
prior to the adoption, (<?) it might seem that an adoption b/ 
a widow of a previously deceased coparcener could not be 
made so as to defeat the vested estate. This however will 
depend on the different views discussed above. (/) A new 
line cannot be substituted by adoption to take what a 
natural born son would not have taken ; {g) but there does 
not seem to be anything in the Hindu law to prevent his 
taking what a natural born son would have taken at the 
moment of his birth or of his father’s death. In Bhoohxm 
Moyee Debia’s case the adoption was in itself invalid, but if 
it had been made by the widow of one brother or cousin 
after the estate had descended to the widow of another the 
right of the former to adopt to her deceased husband, which 
had always subsisted, would not, according to the prevailing 
Hindft notions, be extinguished by failure of the male mem- 
bers. It would only be freed from a condition arising from 
the widow’s dependence while they lived. The only theory 
on which the prohibitive right of the widow of the last full 
owner can be sustained seems to be that the sacra along 

(a) i. e. where such power is essentials 

(b) Musst. Bhoobun Moyee Delia v. Ramkisliorc AcJiarjec^ 10 M. I. A, 
279 ; S. C, 3 0. W. R. 15 P. C. ; S. C. Beng. S. D. A. R. 1868, p. 122, 

(c) Thukoo Baee v. Ruma Baee, 2 Borr. 488 (2nd Edn.). 

(d) Kally Prosonno Ghose v. Gocool Chunder^ I. L. R 2 Cal. 295. 

(c) Gobind Soonduree Debia v. Juggodumha Delia, 3 C. W. R. 6fi ; S, 

C. 15 C. W. R. 5 P. 0. 

(/) Sec. III. B. 3. 23. And see above, p. 598. 

^ (g) See Musst, Bhoobun Moyee Delia's case, 10 M. I. A. at p. 311 « 
125 H 



994 


ADOPTION UY WIDOWS. 


[BR. HI, 6. Ill, B. 8. 26. 


with the estate centred in the widow’s husband and have 
centred in her, so that she is religiously bound to continue 
the family by adoption, and to retain the estate for the benefit 
of the son to bo adopted. His adoption operating retrospec- 
tively will make the estate devolve wholly upon him as his 
adoptive father’s heir, and the adoption of a son by the 
widow of a predeceased member being made subject to the 
contingency of the adoption of a son to the last deceased 
may be deemed subject to the approval of the latter^s adopt- 
ed son as the male sapinda on whom she is dependent. The 
law books and the practice of the people do not however 
support such a theory as this : they rather allow and encourage 
an adoption by a widow duly authorized without sanction 
when there is no one to give or to withhold it, though such 
an adoption made by the widow of a separated collateral 
after the estate has passed to another collateral, will not serve 
to create for the adopted son an estate in possession in which 
his father had no more than a contingent interest. When 
it has passed to a collateral separated in interest it has passed 
for good as against a collateral who, when it passed, had no 
share or interest, (a) There is in the last case a break in the 
succession as contrasted with the ideal continuity of interest 
amongst all the members of a united family, (h) A right in 
possession is kept alive by the widow^s constant capacity to 
adopt, so as to blend an additional element retrospectively 
with the united family, but a mere ])ossibility once extin- 
guished cannot be revived. Thus adoption in a separated 
branch cannot divest the estate which the law gave to the 
then nearest collateral, and which has passed unshared to 
him who has it. But within a group of united brethren 
the widow of one may adopt so as to devest an estate 
wholly or in part, (c) Much more, it would seem,- may the 

(a) Comp, above, pp. 580, 590. 

(5) Above, pp. 67, 600. 

(<5) See RaghunadJia’s case, L. R. 3. 1. A. 164>. It is not re- 
garded as devesting any more than a birth after a long gestation 
would be so regarded. • 
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widow of one united in interest with the last holder adopt 
so as to devest the estate that has passed to a mere collateral 
never united with the deceased, {a) The latter will neces- 
sarily be much more completely represented by a son of a 
united brother than by a mere collateral, whose own right 
may bo that of an adopted son or have descended through 
an adopted son. In one case it has been held that the 
adoption by a widow could not give to the adopted son the 
position of a co-sharer with a united brother of her deceased 
husband, (b) The adoption would certainly need the sanc- 
tion of the surviving brethren unless this should be impro- 
perly withheld. In the case cited as a precedent (c) a 
son had died before his father but leaving a widow who 
adopted a son thirty-five years after her father-in-law^s 
death. She had recognized his nephews as members with 
him of an undivided family, and she could not adopt without 
their assent unless it were impro])erIy withheld, (d) On 
the death of the sou before his father his proprietary right 
had wholly merged in his father’s. (^) lie had never had 
separate sacra, and it might perhaps bo contended that 
therefore the widow never had a right to adopt. (/) The 
Sastris, however, recognizing the joint interest of the sou in 
the estate and the sacra, and his claim to the due celebra- 
tion of his Sraddlias by a son favour this right of a predeceased 
son’s widow. They do not think it excluded by the exist- 
ence of a widow or a daughter of the father-iii-law, much 
less by the existence of remoter heirs to whom the estate 
has passed away from the direct line of the deceased, (g) 
111 the case of co-sharers standing on an equal footing the 

(a) This competitiou may arise in the case of a mj or a vataii. 

[h) Govind v. Lakshuiibai, Bom. II C. P. J. 1882, p. 12. 

(r) Goyahat v. Shridhara Charya, Bom 11 C. P. J. 1881, p 145. 

{d) Above, Siib-scc 3. 13. 

(r) Udaram SUaram v. Ranu Panduji, 11 Bom. H C. R. p. 76, 86. 
(/) Sec above, B 3. 23. 

( 5 ^) See above, B. 3. 13. pp. 970 ss. 
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Indian lawyers certainly do not recognisse any obstacle 
to adoption by the widow of one as arising from the estate 
on his death having vested in the other, (a) nor apparently 
would the Judicial Committee {h) countenance &uch a 
doctrine. 

Though a cousin cannot sue, as next heir, to set aside an 
adoption, he has a right to question it if he takes under 
a deed such an interest as may be affected by the adop- 
tion. (c) 

An estate being once vested cannot, it was said, be devested 
by a subsequent adoption in a collateral line (d) even when 
the adoption has been prevented by the fraud of him who 
has taken the estate through the absence of an adopted son. 


B 0. 2e^. -ADOPTION BY A WIDOW— HER CAPACITY AS 
AFFECTED BY HER AGE. 

Generally a widow cannot adopt until she has attained 
maturity, (c) This is an instance of the imitation of nature 
which however is in some castes not closely adhered to, (/) 
In those there may be an earlier takings but the celebration 
is postponed until the time of possible maternity. It shows 

(a) See above, B. 3. 13 They regard death “ without male issue’* 
{see p. 598) as not having occurred until the death of the widow makes 
adoption impossible, 

{bj See Sri Ragliunadltd s case, supra, 

(c) Erojo Eishoree Bassec v Srecnaih Bustf 0 C. W R. 4(53 ; S. C. 8 

C. W. R. 241. 

(d) Nilcomul Lnhuri v. Jofendro Mohim Lalinri,!, L- R. 7 Cal. 178, 
referring to Keshuv Chundir Ghose v Bishuu Pershad Ghosc, C S D. 
A. R. 1860» Pt. II. p. 340 ; Kallg Prosonno Ghoso v. Gocool Clmndar 
Mitter, 1. L. R. 2 Cal. 295 ; above, pp 367, 308 ; and Sri Baghimadhas 
rase, L. R. 3 I. A. 154. In the last ease it will be noticed that sub- 
eequent adoption deprived of an estate an undivided brother in whom 
it bad fully vested. See also Sub-see. 3. 26 below. 

(r) Steele, L.. C. 48. 

C/l Steele, L. C. 187- 
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how adoption is regarded as almost exclusively the husband^s 
affair, that under an authority from him an infant widow 
may adopt. A widow of 10 years, unshorn, and not yet 
arrived at puberty, may, in pursuance of her husband^s wish 
or assent, adopt from another gotra, though there be a non- 
assenting undivided brother of the husband surviving.^^ (a) 
By the usages of the sect of Sarogees, adoption at tho age 
of nine years is valid, and on the death of an adopted son 
without issue, during the lifetime of the adoptive mother, 
the father^s right of adoption vests in the widow and not in 
the mother, (h) 

A mother-in-law canuot legally compel her daughter-in- 
law under age to adopt against her will. If she has com- 
pelled an adoption by undue pressure the daughter-in-law 
can adopt again/^ (c) Undue influence indeed invalidates 
an adoption in every case. {(1) 

B 3. 27.— ADOPTION BY WIDOW— OAPACITY AS AFFECTED 
BY INTELLIGENCE. 

Where the husband has given an express direction the cases 
immediately preceding seem to show that his wishes may be 
carried out by a child widow. When a discretion has to be 
exercised general principles would require that a certain degree 
of understanding should have been attained before the duty is 
performed, but it does not seem that any precise rule on this 
point has been laid down in the case of adoption. Where a 
mental capacity is attained for religious functions in general 
it seems to be gained for adoption. Such restrictions as are 
recognized may be referred rather to other grounds than mere 

(а) MS. 1648. A widow under age it was said might adopt under 
a direction from her husband, though his brothers survived ; 
HcLVddhayt/ Roy v. Biswdiicith Royt 2 Macn. H. L. 180. 

(б) Musst. Chliituet Race v. Musst. Gutioo Baee, 8 N. W. P. S. D. R. 
1853, p. 636. 

(c) MS. 1675. 

(d) Somasekhara Raja v. Subhadnimaji, 1. L. R. 6 Bom. 524, 527. 
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defect of undcrstandiDg unless this should amount to posi- 
tive lunacy. 


B. 3. 28. ~ ADOPTION BY A WIDOW— HER CAPACITY AS 
AFFECTED BY HER STATE AS TO BODY, MIND, 
RELIGION AND CASTE. 

Leprosy disqualifies a widow for adopting though other- 
wise competent.^^ (a) 

A woman^s want of chasity deprives her acts of all reli- 
gious efficacy, (h) An unchaste woman^ pregnant in con- 
cubinage, is incompetent to adopt (r) ; but after removal 
of the sin by ponanco she can adopt, (d) 

A widow under puberty cannot adopt, (e) except in some 
castes with the consent of her husband^R kinsmen, or of 
the caste, or of both. But even when the adoption is made 
by an immature girl the ceremonies should bo deferred till 
after her ^^shanec^^ (/) or attainment of puberty. 

Widows of Brahmans and of others amongst whom the 
custom obtains are deemed impure after the attainment of 
puberty until they undergo tonsure. They cannot till then 
adopt.^^ (g) 

A widow who has attained puberty cannot perform any 
religious act and therefore cannot adopt until she has under- 
gone tonsuro.^^ (h) 

(a) Sec B. 3 17, p. 977, as to misconduct 

{!)) See Monirnm Kolifa v Kerry KoliianUj L R. 7 T A. at p 125 

(c) Sayamalal Butt \ Sainlanihii Dasi, h B R 3(i2. 

(d) Thukoo Buec v. Runia Bacc, 2 Borr. 488 (2nd Edii ) 

(c) Steele, L. C. *48. 

* (/) Ih. 187. 

(g) MS. 1672 A widow must have attained maturity and have 
undergone tonsure to give her tlie qualification. See above, B. 3 26. 
The Sastris liave however in some instances allowed immature 
widows to adopt. See ihid, above, p. 997. 

(h) MS. 1615. 
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B. 3. 29.— ADOPTION BY A WIDOW--CAPACITY ANNULLED 
BY HER REMARRIAGE. 

Re-marriage is notrecognizedamongstthe higher castes, (a) 
Any association called by such a name is a cause of impurity 
disabling the subject of it from performing religious acts. 
But even amongst Sftdras re-marriage entirely severs the 
previous family connexion and prevents adoption by the 
widow who has formed a new alliance. 

A Sfldra^s widow having married another person cannot 
adopt a son to the deceased husband.^' (6) 


B. 3. 31.— ADOPTION BY A WIDOW— CONSENT REQUIRED. 

The widow’s right to adopt under an express authority 
from her husband is unqualified by any absolute necessity 
for the consent of relatives, (o) In the absence of such autho- 
rity she may, as a junior widow, require the consent of her 
co-widow, and as a member of her husband’s family the 
consent of his near relatives, provided it bo not improperly 
withheld, {d) 

B. 3, 32.— CONSENT OP CO- WIDOW. 

Whore there arc two widows they ought regularly to 
concur in an adoption. In case of disagreement the right 
belongs, as we have seen, to the elder, (e) But a second 
widow may adopt with the consent of the elder.” (/) 


(a) See Act XV. of 185G, already several times referred to. 

(b) MS. 1749. 

(c) Bee above B. 3. 1 and B. 3. 2. 

(d) See Binkar Sifaram Prabhii v. Ganesh Shivram Prabhu, I. L. R. 
6 Bom. 505. 

(e) Sec. Ill B. 3. 17. 

(/ ) MS. 1C58. The assent was in one case pronounced unnecessary 
MS. 1663. ^ee 2 Str. H. L. 94. 
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B. 3. 33.-~CONSENT OF MOTHER-IN-LAW. 

The consent of a mother-in-law to an adoption by her 
adoptive son^s widow seems to have been thought necessary, 
but was inferred from the absence of a prohibition in Thukoo 
Baee Bhide v. Buma Baee Bhide. (a) The necessity for 
this consent could not, probably, be maintained on the 
authorities. 

B. 3. 34.— ADOPTION BY A WIDOW— CONSENT REQUIRED 
OF HUSBAND’S KINSMEN OR SAPINDAS. 

This subject has been much discussed in the judgments in 
recent years. The law varies in Bengal, Madras and Bom- 
bay. It differs according as the deceased husband was 
undivided or separated from his brethren. In the former 
case the dependence of the widow and the necessity for the 
sanction of the kinsmen is recognized by all the systems ; in 
the latter case the Bengal law is still strict in requiring the 
husband^s sanction, {b) the Madras law requires some sanc- 
tion of the relatives, the Bombay law practically dispenses 
with it. (c) 

A woman cannot adopt without the consent of her hus- 
band. If the husband be dead he should have expressed his 
intentions which the widow may carry out. Failing this she 
must obtain his father^s permission. Failing him she must 
obtain the assent of the relatives (or caste fellows). Without 
this the adoption is invalid. A deed transferring her pro- 
perty inherited from the husband to the adopted son is 


(fl) 2 Borr. R. 488, 495. Perhaps the sS»stris were influenced by 
the prevailing idea in Gujarath of the mother’s superiority to the 
wife. A similar opinion will be found below. 

(b) Raja Himwi Chull Sing v. Koomer Gunsheam Sing, 2 Kn. 
P. 0. 0. 203, 222. The case was one from Etawah in the N. W. 
Provinces. 

(c) Jud. Cit. at p. 221. Rdmji v. Ghamdu, I. L. R. 6 Bom. at p. 502. 
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in\ralid unless countersigned by the relatives.” (a) A widow 
must have her husband’s permission ; or that of her father-in- 
law ; or of his widow her mother-in-law.” {h) The Vyavahara 
Alayukha dispenses witli the assent of the deceased husband 
of a widow on the ground that the text limiting a woman’s 
power rests on her essential dependence during coverture, 
and expressly meiition.s only the assent of a liusband to the 
act of the wife as necessary, (c) From the same text the 
Dattaka Mimamsa deduces that the husband’s express 
authority is indisjjeiLsalile. The middle doctrine of the assent 
of the kinsmen being iK'cessary and suilieient is favoured by 
the Mayukha, (d) and this may be considered to have prevailed 
over both tlie extrinnes, (c) at l(‘ast in the case of a united 
family.* A Hindu widow, who has not the family estate vested 
in her, and ^^hose husband was not sejiarated at the time 
of his death, is not com[)et(mt to adopt a son to her husband 
without his authority or the eoii.sent of his undivided co- 
parceners. (/) 

As to what assent is suflh‘iont, in doHiult of authority from 
the husband, in case of adoptions in dividend and undivided 


(а) MS. 1652 Tlio law Lure enunciated doo-i nub give the widow 

unbounded discrotiun. It rather reseinblo.s the law prevailing in 
Madras. Sec Jppa uu/fj/ar v. Ahutiuhi ?.! S. 1) A. R. for 

1S58, p. 5, Snir. Cluind. Chap. i. jiauis dl, o'J ; 2 Str. II L 92. 

(б) MS 1672. “ Among the Brahmin'^ tin* widow may 

adopt it* ordered to do so by 1 h*i’ husband before his death,” even 
where on lii.s decease his share is absorbed in the shares of his bro- 
thers. Sicelc, L. C. 176. 

(c) Vyav. May Chap, IV. Sec. V. paras 16-18. 

{d) Loc. cit. para 17 

(f) See above, B. d. Id 

(/) Ramji v. Ghaynda, 1 L. R. 6 Bom. 498; Diukar SltdramPrabhu 
et al V. Ganesh Shivram Prahhu, I. L. R. G Bom. p. 505. Above, p. 
997 note (a). 

126 H 
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families, reference may be made to the cases below, (a) 
In the first of these it was ruled tliat what constitutes the 
consent of kinsmen must depend on circumstances. In a 
united family a widow adopting without her husband^s autho- 
rity must have the permission of her father-in-law if he is 
alive ; if he is dead the consent of all her hiisbaud^s surviving 
brothers, (b) Where however the widow succeeds to her 
husband as owner of a separated estate the consent of her 
husband^s nearest kinsmen is sufficient. 

In the second case the High Court of Madras held that 
the assent of a single sai>inda replaced what under the older 

(fl) Collector of Madvra v. Mniti JlamaV'iiga Sailnijmffy, 1 l^ciig. L- 
E. 1 P C. ; S. C. 12 M. I. A. j S. C. 2 Mad. IT. C K. 206 ; Sri 
Varada Prafapa Sri Baglnn) ad ha v. Sri Brozo Kimhoro Paifa Bro, 25 C. 
W. R. 291 C. R ; 7 Mad. IL C. R. 301 ; L. R. 3 1. A. 154 ; 1. L. R. 1 
Mad. 69 ; Soohvrnomonce Dthlay. Pcinmhcr Dairy , 1 Marsliall 221; 
R. V, Venkata Krish'na Bow v. Venkata Rama Lakhkmi Naiasayya, 
L. R- 4 I A. 1 ; S. C. I L. R 1 Mad 174. In tliib case it was said 
that limitatioD as against one disputing an adopt ion is to be computed 
from tho time when he became aware of the adoption. 

(6) ** The authority of a father-in-law would probably be sufficient 
to a widow. It is not to lay down an inflc'xible rule for tlie case 
in which no father-in-law is in existence. Every such ease ninst de- 
pend upon the circumstances of the family All that can bo said is 
that there should be such evidence of the assent of kinsmen as is 
sufficient to show that the act is done by the widow in the proper and 
bond fide performance oi a religious duty and neither capriciously nor 
from a corrupt motive.’' Prhy Council in the Ramnad case (12 M. T. 
A. 442), on which Sir J. Colville observes (I. L R. 1 Mad. 190) : — 

“ Their Lordships think it would be very dangerous to introduce 
into the consideration of these cases of adoption nice questions as to 
the particular motives operating on the mind of the widow, and that 
all which this Committee in the former case intended to lay down 
was, that there should bo such proof of assent on the part of the 
sapmdas as should be sufficient to support tho inference that the 
adoption was made by the widow, not from capricious or corrupt 
motives, or in order to defeat the interest of this or that sapinda, but 
upon a fair consideration, by what may be called a family council, 
of the expediency of substituting an heir by adoption to the deceased 
husband. 
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law would have been a procreation by him, (a) but from 
this the Judicial Committee dissent. The law of Madras, 
their Lordships say (6) ; in this respect is something inter- 
mediate between the stricter law of Bengal and the wider 
law of Bombay/^ and by that law widow not having her 
husband’s permission may adopt a son to him if duly 
authorized by his kindred/’ The requisite authority, ” 
they thought, ‘^is in the case of an undivided family to be 
sought within that family.” (c) In the particular case the 
property was an impartible zamindary, and Holloway, J., 
having hold that in such a case, though the family was un- 
divided, the principles applicable to a divided family and 
a separated estate ought to govern succession and adoption, 
the Judicial Cominittoe take occasion to intimate their 
doubt whether such a doctrine is tenable. (i) It is obviously 
inconsist(mt with the principle that the substitution of a 
son of the deceased for sjnritnal reasons is the essence of the 
thing and the consequent devolution of property a mere 
accessory to it.” 

The wider law of Bombay referred to by the Judicial Com- 
mittee is that allowing a widow of a Hindu separated from 
his family to adopt without the sanction of any one in any 
case in wliich the husband has not intimated a wish to the 
contrary, (r) 

(а) 7 Mad. 11. C. R. at p. 3U5. 

(б) L. R 3 I A. at p. 191 

(c) In earlier Madras cases it had been ruled that the relations 

whom a widow is to consult for adoption may be her father-in-law 
or other elders of the {Ramasaskieii v Alcijalandumal, M. S. D. A. 

R. 1849, p. 115), or her husband’s nephew (.^^^panien^tir v. Alemalu 
Amiml, M. S. D. A. K 1858, p. 5). The coiiseiit of his nephew as 
nearest male representative was hold sudicient in N. Chandvase-^ 
khamda v. N. B. Eahmana, 4 Mad. H. C. R. 270. 

(d) See L. R. 3 I. A. at pp. 191, 192. 

(e) Ramji v. Qhamdu,, 1. L. R. 6 Bom. at p. 503, See above, pp. 
864, 881. 
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In Raja F. V. Krishnarao a case, (a) reference is made to 
the Rantndd case (h) to show that v/hero the deceased had 
been separate in estate such ‘^assent of kinsmen suffices 
[as will] show that the act is done by the widow in the proper 
and bond f do pcirorniaiico of a religions duty, and neither 
capj’iciously nor from a corrupt luotivc/^ As to this ^Hheir 
Lordships think it would be very d.nj^(TOus to introduce 
into the consideration of Uieso cases of adoption nice c[ues- 
tions as to the pai-ticular motives operating on the mind 
of the widow/^ Where, as in r>oinbay, Iho widow^s 
authority in a divided family i^ greatc'i*, it would obvioii.^ly 
be still more dangerous to scrutinize* Iks* motives too closely in 
the light ca'it on them by tlu* suggestitms of intt'rc'sled rela- 
tives. The didicnlty is reiuov(‘d by dispeuMug with their 
sanction. The opinions of the b-astris on this s* abject have 
varied somewhat according to tin* authorities on wliieli they 
have relied, but the doctrine of the Saiuskura Kaustublialias 
generally prevailed, (r) 

The assent of se])irated kiiisiium will by no means replace 
that of the deceast‘d ImsbaTid’s undivided brotltm*. {d} l\’horG 
the husband of a JLmdu widow dies separatt'd, and sho 
herself is the heir, or she and a jiunor co-widow are the 
heirs, she may ado])t without the {'andion of her husband 
(if he have not, ex})re^sly or by niijilication, indicated Lis 
desire that slic shall not do so) and wiihoiit the sanction of 
his kindred. (^*) 

In one Bombay case it was held tliat the consent of a 
single sapinda in a family apparently undivided was suffi- 

(a) L. E. 4 I. A. 1 ; S C 1. L. E. 1 Mad. 174. 

(b) 12 M I. A 397 

(c) Sf^e above, pp. 864, 881. 

(d) Sri V P. Eaglmnadha v. Sri Brozo Kishore, L. E. 3 I. A. at 
p. 189. 

(e) Rakhmabai v. Radhahai, 6 Bom. H. C. E. 181 A. C, J. ; Ramji v. 
QhamdUf I. L. R. 6 Bom, p. 498. 
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cient to validate an adoption by a widow, (a) but this cannot 
now be considered as the received law. (h) Where assent is 
needed it is tlio assent of the father or of all the male mem- 
bers of the undivided family. Still, however, the right to 
give or refuse assent cannot be regarded as absolute. 
** The assent of kinsmen seems to be reejuired by reason of 
the presumed incapacity of women for independence, rather 
than the necessity of procuring the consent of all those who'^e 
possible and reversionary interest in the estate would be 
defeated by the adoption/^ (c) A widow refused permission 
without reasonable grounds miglit on Hindu principles 
properly apply to a Civd Court for a declaration of her right 
to adopt even against the will of one or more of the sapindas 
of the Iiusband. (^/) 

B 3 3r.— ADOPTION B\ A WIDOW— WITH CONSENT 
OF THE CASTE 

A woman may adopt for lier deceased husband if she has 
permission of the caste (c) according to some interpretations. 

In Si 'CP Brijhhnolioiji^s case. { /) the Fastris are made to 
say that a widow not having a written permission from her 


(a) Gopal Shridhar v. Naro VhiaijaJc, 7 Bom. H. C. R App. xxiv., 
approved in RuLItviabai's case, 5 Bom. II C. R at p. 100. 

(h) See Ramji v. Ghamciu, I. L. R 6 Bom at p 503. 

(c) The Collector of Madura v. Mooioo Rnmcdliign Sathupatliy, 12 M. 
I. A. at p. 442. This agrees with the Nirnaya Sindliuand the Yyav. 
Mayukha. 

(d) See above, Sub-sec. B. 3. 26, p. 997, note (a). 

(e) Narayan v. Nana, 7 Bom H. C. R.’153 A. C. J. ; Vyav. May. 
Chap. IV. Sec. V. 17, 18 ; Steele, L. C. 48, 188; Sree Brijbhoohunjee 
Maharaj v. S/ee Gakoolootsaojee Maharaj, 1 Borr. 181, 202 (2nd Rdn.) ; 
Thukoo Baee v, Runia Buee, 2 Borr. 488 ^2iid Edn.) See above, p. 971. 


(/) 1 Borr. R. at p. 214. 
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husband may adopt with the sanction of the caste and the 
cognizance of the Government. The jfiabi are more properly 
the kinsmen, the gentile relatives, and so Oolebrooke trans- 
lates the word, (a) but the Scistris insist on the approval of 
the caste unless indeed members of it be not within reach 
for consultation, {b) They therefore must have taken jhati in 
the sense of caste fellows. 

Many castes at Poona said a widow could adopt with the 
consent of the caste, (r) They probably took the ambiguous 
jhati in a sense supjjorting this rule. 

B. 3. 36.— ADOPTION BY A WIDOW— CONSENT OF PERSONS 
WHOSE INTERESTS ARE AFFECTED BY THE ADOPTION. 

It has been shown above, B. 3. 25, that according to some 
decisions a vested interest cannot generally be devested by 
means of an adoption. According to the same decisions how- 
ever the person whose estate is to bo devested may assent to 
the adoption and thus give it validity. This doctrine agrees 
with that of the Hindil lawyers in so far as it gives weight 
to an assent which must be. disinterested. It is opposed 
to the Hindh law if it is applied so as to make the widow’s 
right to adopt absolutely dependent on the assent of one 
who is interested in refusing it. A separated relative on 
whom the widow is not spiritually dependent docs not ac- 
quire a right to control her by taking the estate for which 
it is her religious duty to provide a better heir. The mother 
of the deceased is hardly less bound than his widow to se- 
cure his eternal peace ; she can have no right to deprive him 
of it, merely because she may have succeeded to the estate. 
The doctrine as thus far developed takes no account 
of the joint right even in the case of collateral 


(a) See Mit. Chap. I. Sec. XI. para. 9, note. 
* (h) Brijbhoolcunjee's case, 1 Borr. 216. 

(c) Steele, L. C. 187. 
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succession according to some jurists (a) which the 
son of the man in whom the estate has vested has 
forthwith acquired in that estate. The sons^ assent to 
an adoption, if the need for assent rests on proprietary right, 
ought to be as essential as their father^s, but the law has not 
been pushed to this logical conclusion. Nor has the vested 
interest as yet been held to involve a right to defeat an ex- 
press authority to adopt given by the deceased owner to his 
widow. Such an effect indeed would be entirely opposed to 
the decisions, (h) But as the widow’s capacity rests on a 
presumed assent there seems to be no good reason where 
this principle is admitted for allowing an interested relative 
merely on the ground of his interest to annul the presumed 
authority. The necessity for sanction is really a consequence 
of the widow^s dependence, (r) According to the Bombay 
law she cannot adopt to take away an estate from collaterals 
without their assent except when she herself has a right 
superior to theirs. In an undivided family she has to obtain 
their sanction ; in a divided family she herself represents the 
line failing other representatives, that would bo represented 
by her adopted son. (d) When she ends one collateral line she 
cannot take away the estate from another by adoption. (e) 

i 

It is desirable that the actual decisions should, if possible, 
be brought into harmony with the principles thus deduced 


(a) See above, pp. 710-/12. 

{h) See above, B. 3, 13, B. 3. 23, B. 3. 25; above, p. 1001. 

(c) Above, B. 3. 23; pp. 230 ss, and 1005. 

It is inconsistent with the consent of relatives, being in them 
a right of property that, if they refuse it, it may generally be replaced 
by that of representative members of the caste. Steele, S. C. 394. 
A question which the caste cannot settle may be referred to the ordi* 
nary Courts. Ib. 186, 186. 

(d) See Lulloohhoy v. Cassibai, L. R. 7 1. A. 212. 

(e) See above, Sub-secs. B. 3* 23, B. 3. 25, B. 8. 34. 
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from tho Hiadii law itself. These decisions are in them- 
selves somewhat contradictory, and as tho Courts in India 
have built on a few dicta of the Judicial Committee a theory 
which they seem too narrow to support, a leturn to the 
guidance of native authority may be tho course attended with 
least disturbance of precedents. 

In the Marathd country, it was maintained, by Sir R, 
Couch on a very coinplote review w of the authorities that a 
conscientious adoption by a widow without tho consent of 
kinsmen or co-widow may be legal. (^/) In a later case, (1) 
this was qualified by a statement that tho consent of a 
kinsman would bo mat(‘ri;d if an int(‘rest in property is 
vested in him, and he would bo devesled of it by tho adop- 
tion. (c) This prohibitive power was even placed in the 
hands of a kinsman^s widow. Thus a widow of the hus- 
band^s brother who died in possession, (d) or a widow of a 
son who died after his father, (e) are not, it is said, to be 
devested by an adoption wliicli would give to the adopted 
son a place prior to them hi tlie line of inluu'itance. The 
deceased husband was the last full owner in tlieso cases. 
Where the deceased was a member of a joint family the 


(a) Jiakhmabaiw RafJhabm. 5 Kum. II. (Ml ISl A C. J. 

(&) Rupchand llimhmal v. Rakhmahai , 8 Bom. IT. (1 II. 114. In 
this case one of two co-widow.s it is said must submit loan adoption 
by anotherfor her bnsbaiid’s lieatitudo, while to the widow of a united 
brother such an adoption would work “ maiidevsb injustice. ” But 
as the adoption could be made to the prejudice of the surviving 
brother, why not to the jinjudice of his widow, who at most con- 
tinues his existence? The widow” of the first deceased similarly 
continues his existence, and the Hindtl law contemplates an adoption 
by the widow of each brother so as to rejiroduce the united family 
(r) Amiammali v. Mahlni Bali Rpthh/.H Mad. II. 0 U. 108; Rally 
Prosono Gliose v Gocool Chicnder, 1. L. R. 2 Cal. 295, 

(d) Rupchand v. Rakhmahai^ 8 Bom. II. C. R. 114 A. C. J. 

(e) Mussf. Bhoobun Moyoe Dehia v. Ramhi shore A char jee^ lOM. I, A. 
279 ; S. C. 3 C. W. U. 15 P. C. ; Beng. S. D. A R. 1858, p. 122. 
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widow of a predeceased coparcener may, on the principles 
above stated, adopt after the death of the last deceased 
as she could before it, and with a similar cflTect. (a) Where ho 
was separated no right can bo acquired against his own line 
by adoption in another. Where on failure of his own 
line and of united coparceners the estate has passed to a 
separated branch it cannot bo taken away by another by 
means of a subsc(iuent adoption ; but the failure of his own 
line is not definitive until his widow has died without 
adopting. 


B. 3. ADOPTION BY A WIDOW— CONSENT OF 
GOVERNMENT. 

It has been shown (A. 4. 4) that tlie consent or at least 
the acquiescence of the Government has sometimes been 
thought requisite to a valid adoption. The same idea has 
prevailed still more with respect to adoption by widows. It 
does not seem to bo better founded in the one case than in 
the other. Some intimation to the Government might be 
dc'sirablo for publicity, and where an estate supporting a 
public office was to be taken there were obvious reasons why 
the sovereign should insist on adoptions being made only 
with his approval, but so far as the llindil law is concerned 
such a sanction was not needed any more for the adoption 
than for the procreation of a son. (6) Kach is in its place a 
religious duty, superior to the will of the temporal ruler. 
Yet according to the Sastri — 


(а) A partition and distribution after a copai’cener’s death scorn to 
prevent a recovery by a son afterwards adopted by Ids widow. See 
below, See. VII. 

(б) “ In contemplation of law such (adopted) child is begotten 

by the father . • . • .on behalf of whom he is 

adopted."’ Per Willes, J,, in tho Tuiyuro case, L. R. KSiippt, 1. A., 
at p 67. 

Z27 ii 
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The assent of relatives and of the Government is 
requisite to the validity of an adoption by a widow.^^ (a) 

“ The sanction of Government is necessary to an adoption 
by a widow.^^ (6) 

Except when her husband is alive a woman may adopt (c) 
with the sanction of the ruling power, (d) 

(a) MS. 1644. The assent of the Government is not now deemed 
necessary, Rangoohai v. Bhaghihihoi, I. L R 2 Bom. 377 ; Narhar 
Govind Kulharni v. Narayan Vithaly I L. B. 1 Bom. 607 ; 2 Str. IT. L. 
88 , 

{b) MS. 1644, But as to this see A. 4. 4. In the Mankare* ca5G 
the following replies were given by the Sastris: — 

1. “ That a woman, whether Br&hman or Shoodr, was permitted 
to adopt a son, without her husband’s order, after his death.” 

2. “ That the widow could adopt a son after her husband’s 
death,” 

3. ** A woman is permitted to take a son in adoption according to 
the Mayookha, ” 

4. “ From political motives Bajeo Bao declared the adoption of a 
son by a widow, without the orders of her husband, to be illegal, 
though he permitted two or three exceptions.” 

5. “ The widow is permitted by the Shastr to adopt any one as 
her son. ” 

6. “An elderly widow is allowed, of her own accord, to do that 
which will insure her happiness in the next world, and as adopting 
a son is one means of attaining it, she may adopt a son.” 

(c) Narayan v. Nana, 7 Bom. H. C. R. 153 A. C. J ; Steele, L. C. 
45, 47, 187. 

{d) Bree Br^bhookunjee Maliaraj v. Gokolootsaojee Maharaj, 1 Borr. 
181, 202 (2nd Edn.). 

In this case the fi^stri said : — “ A widow, notwithstanding she has 
no written permission from her husband, may, if she be desirous 
of adopting a son, do so legally by obtaining the sanction of the 
gentiles, and informing the ruling authorities.” 

“ A woman .... in tho event of her receiving no order 
(from her deceased husband) must send for her relations . . . and 
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When the Government has sanctioned and confirmed an 
adoption, gift, or bequest, the defectiveness thereof need 
not bo inquired into, {a) Its non-interference entitles 
the adopted son to succeed to a vatan. (h) 

B. 3. 38.— ADOPTION BY A WIDOW-OMISSION OR 
POSTPONEMENT OF ADOPTION. 

Though it is a religious duty on the widow^s part to give 
oficct to any express direction left by her husband she can- 
not be constrained to perform it. Without good will indeed 
the reception could hardly be religiously perfect. Tho cases 
collected under B. 3. 15 will serve to illustrate this sub- 
division also along with those which follow. 

Tho right of inheritance is not suspended by pregnancy 
or until adoption, (c) 

Authority to adopt, upon death of the natural son, does 
not prevent tho widow from succeeding to tho sou, the 
authority not being imperative, (d) 

A widow having permission to adopt three sons in succession 
cannot bo compelled to act on that permission before she is 

after acquainting the ruling authorities, may adopt a son according 
to the ceremonies laid down in tho Vedas.” 

(а) Sree Brijbhookunjee MaharaJ v. Sree Gokoolootsaojee Maharaja 
1 Borr. 181, 202 (2 Edn.) ; Rakhmdhdi v. RddJidbai, 5 Bom. H. 0. 
R. at p. 187 A. C. J. The importance attached to confirmation by 
the sovereign where a public trust was concerned may be seen from 
pp. 206, 209 of the report of Borradaile. 

(б) Ramachandra Vasudev v. Nanajee Tlmajee, 7 Bom. H. C. R. 26 
A. 0. J., in which references were made to Bfiasker Buchajeo v. Narro 
Raghunatht Select Cases p. 25 ; Virhudru Harrybudru v. Baee Ranee, 
Morris, Pt. II. p. 1 ; Trimhak Baji Joslii v. Naraijan Vinayak Joehv, 

3 Morris’s S. D. A. R. p. 19 ; Vlskram Baboorow v. Narainrow Kassee, 

4 ibid. 26 ; Chenhasawa v. Pampangowda, S. A. No. C55 of 1864 ; 
Eahhmabai v. Radhabai, 5 Bom. H. C. R. A. C. J. 181. 

(c) Dukhma Dossec v. Rash Beharee Mojoomdar, 6 C. W. R. 221. 

(d) Bino Moyee Chowdhrain, v. A. B, C. Rchling, 2 0. W. R. 
25 Mis. Rulings. 
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allowed to take her contingent estate on the death of the 
adopted sou. {a) A husband^s express authorization, or even 
direction, to adopt, does not constitute a legal duty on the 
part of the widow to do so, and for all legal purposes it is 
absolutely non-existent till it is acted upon, {h) 

B 3. 39.— ADOPTION BY A WIDOW— PRETENDED 
ADOPTION. 

Some instances of protended adoption have occurred and 
have been dealt with by the Courts on the ordinary princi- 
ple of avoiding fraudulent transactions. As a pretended 
adoption is not an adoption, the subject does not require 
detailed treatment. 

B. 4 —ADOPTION BY FEMALES— ANOMALOUS ADOPTIONS 

As the husband and wife must bo joint parents of the 
legitimate begotten son, and ought to join in adopting a boy 
to replace him, so the widow alone can in strictness bo quali- 
fied to adopt after her husband’s death a son who, becoming 
his son, becomes hers also. And so long as the widow 
exists it is quite opposed to principle that she should be 
supplanted in the performance of this duty by any one else. 
But in the case of boys dying as infants the right of the 
mother to adopt has gained recognition by a kind of necessi- 
ty, and this right has in some instances been allowed an 
extension even to cases in which the deceased son had left a 
widow. Where a son has died before his fother the sacra 
have never wholly devolved upon him, and adoption by the 
father may be conceived as not depriving the daughter-in- 
law of any distinct spiritual jointure ; where she is ousted 


(a) Deeno Moyee Dossee v. Door gaper shad MIffer, 3 C. W. R. C 
Mis. App. Sec above, pp. 903, 904. 

(h) Utna Snnduri Dabee v. Soiirohinee Dabce, 1. L. R. 7 Cal. 

p. 288. 
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by her mother-in-law, it must rather be ascribed to confu- 
sion of thought or to the predominance allowed in many 
ways to a mother by caste custom, some instances of which 
have already been noticed, {a) 


B. 4. 1.— ANOMALOUS ADOPTIONS -ADOPTION 
BY MOTHER. 

A widow, after succeeding to her natural born son as his 
heiress, may adopt a boy to her own husband, (h) or, it is 
said, to the son himself, (c) so as to devest her own intorest- 

If a daughter-in-law has made an invalid adoption con- 
trary to the wish of the mother-in-law the latter may adopt 
an eligible person/^ (tZ) If she make an illegal adoption 
her mother-in-law may make one/^ (e) 

A widow having, against the wish of her mother-in-law, 
who wanted a boy of her own gotra, adopted one of a 
different gotra, this was pronounced invalid. The mother- 
in-law adopted a boy of her gotra. The Sastri pronounced 
this, too, illegal, as the right vested in the daughter-in-law. 
But of the two the preference was, he said, to be given 
to the adopted of the mother-in-law as being of the same 
gotra. (/) 

(a) See above, pp. 99, 100, 157, 392. 

{b) Bykant Moiiy Roy v. Kristo Soondery Roy, 7 C. W. R. 392. 

(fi) R. V. Venkata Krishna RaoY, Venkata Rama Lakehmi Narsayya, 
L. R. 4 I. A. 1; S. C. L L. R. 1 Mad. 174. 

“ A widow succeeding as heir to her own son does not lose the 
right to exercise the power of adoption. By making an adoption 
she divests her own estate only. ” The adoption by a mother on 
account of her deceased son is questionable. It is impossible that 
the same boy should have been her son and her son’s son. Her 
adoption should be of a son to her husband, in place of the one de- 
ceased without son or widow. See B. 3. 13 ; 2 Str. H. L. 94. 

id) MS. 1672. But eec 2 Str. H. L. 91 ss. 

(<?) MS. 1632. 

(/) MS. 1744, See above, p. 100 Note («). 
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In a case at 2 Str. H. L. 93 the Sdstri said a mother 
directed to do so by her dying son could adopt for him. 
Mr. Ellis treated this as a case of delegation, and thought 
she might act as her son^s deputy, as the Hindu law and 
religion allows of vicarious substitution in almost every 
possible case.^^ The mother could not act as deputy^^ for 
a son deceased, but during his life he might perhaps com- 
mission her to act for him, in a simply ceremonial act, (a) 
though this is not certain. Colcbrooke in the case in ques- 
tion seems to have thought that a mother might complete, on 
behalf of her son, an adoption begun by the latter but 
interrupted by his death. Sutherland thought that not- 
withstanding the son^s request the mother could not, after 
his death, adopt for him. (h) Adoption by a mother fco her 
own husband after her son^s death is, as wo have seen, 
under some circumstances permissible. An adoption by her 
to her son cannot be regarded as otherwise than grossly 
anomalous. It is only his wife or his widow who can adopt 
for a man (c) and at the same time for herself, the adoption 
taking the place of procreation, in which a son and a mother 
could not possibly join, (d) 

B. 4. 2.— ANOMALOUS ADOPTIONS BY FEMALES— 

BY A DAUGIITER-IN-LAW. 

The case discussed above under A. 2. 3 may, from one 
point of view, bo regarded as falling under this section. 

(a) See Vijiarangam v. LuJcshmarit 8 Bom. H. C. E». at p. 256 
O. 0. J. 

(5) So per Westropp, 0. J., in Bhagvandas Tcjmal v. Rajmal, 10 
Bom. H. 0. R. at p. 265. 

(c) Bhagvdndas v. Rajmal, 10 Bom. H. 0. R. 241. 

(d) An adoption invalid on account of an intervening holder of an 
estate is not set up by the death of that person. See Byhant Moonee 
Boy V. Kisto Soonder Roy, 7 0. W R. 392, as compared with the ex- 
planation of Bhoohun Moyec*s case, in Pudma Coomari v. Oowrt of 
Wards, L. R. 8 I. A. 229. 
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The validity of such an adoption would hardly now be 
admitted, (a) 

C. \,--QUASI ADOPTIONS— BY MALES. 

Of the twelve enumerated sons two only~tho lawfully 
begotten and the adopted — are allowed in the Kaliyuga. (h) 
The Kritrima adoption by a male to himself alone or by 
a husband and wife to both conjointly, is still recognized in 
Maithila, (c) but it is of little or no importance for other 
districts. 

The palak putra has no right as such, (d) 

A fostor-son may bo heir by custom/^ (c) In such a case 
tho adoption must, so far as is known, bo made by the 
foster father himself. 

C. 2.--QUA8I ADOPTIONS BY FEMALES— KRITRIMA 
ADOPTIONS. 

Maithila the widow is as of right at liberty to adopt 
without special authority for the purpose (a Kritrima son); 
the adopted in this case succeeding to her exclusive property 
only, not to that of her deceased husband to whom ho is 
not considered in any way related.^' (/) Ho acquires no 
relationship save to the adopting mother, {g) 


(a) In Dinkar Sitaram v. Ganesh Shivrarn PrahhUy I. L R. 6 Bom. 505» 
tho authorization of a father-in-law seems to have been thought of 
some importance. But no part of the ultimate decision rests on this 
point. At p 508 line 5, a seeming error is caused by the omission 
of the word “ of before “ Krishna.” 

(5) MS. 1633. 

(c) See below, Sec. VII. 

(d) Steele, L. 0. 184. As to the palak putra see above, p, 925. 

(e) MS. 1707. As to tho fosterage or quasi adoption prevalent 
amongst the lower castes see above, p. 924. 

(/) 2 Str. H. L. 204, quoting Sutherland’s Synopsis. 

(g) Boolee Singh v. Musst. Busunt Koveree, 8 0. W. R. 155. With 
tho Kritrima adoption may bo compared that allowed in the later 
ages of the Roman law. See above, pp. 905, 936. 
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In Maithila it appears that a wife may adopt to horself 
independently of her husband by the Kritrima form. The 
son thus taken succeeds only to her Stridhana. (a) 

The son thus adopted by a wife or a widow does not lose 
his place in his own family, (b) 

The consent of the person adopted is indispensable, (c) 

C. 2. 1. QUASI ADOPTIONS BY FEMALES— SUBJECT TO TUB 
ALYA SANTlNA LAW. 

A fomalej where the Alya Santana law prevails, cannot 
adopt, if she have male issue living, {d ) 

C. 2. 2.‘-QUASI ADOPTIONS BY FEMALES —BY 
KALWANTINS, NAIKINS, &c. 

The Sfistras contain no rules applicable to adoption by 
Kalwantins.” (v) A dancing girl, it was said, can adopt, 
but only a daughter. (/) 

The Pandit of the Supreme Court at Calcutta when con- 
sulted on an adoption of a daughter by a courtesan answered 
that there was no sueh instance of the adoption of a daugh- 
ter to inherit by the Hind A law. {g) 

(а) Srcc Narain Rni v, Bhya Jha, 2 0. S D. A R. 23. 

(б) Collector of Tirhoot v. Rmroo Pcrsad Mohiuit, 7 C. W. R. 500 

C. R. 

(c) Luchman Lai v. Moliuji Lai, 16 C. W. R. 170 C. R. Sea above, 
pp. 905, 925, 931. 

{d) Cotay Ecgady v. Manjoo Kitmpfy et al, M. S. D. A. R. 1859, p. 
138. The Alya Santana succession is that of a nephew to his 
maternal uncle. See above, pp. 287, 289, 421. 

(e) MS 1651. 

(/) M. G. Alasmii v C. Ratnaclielhmij 2 Mad. n. C. R. 56. This is 
not a real adoption. See above, p. 933. The adoption (so called) of 
a Palak Kanya as a dancing girl may be annulled at pleasure by 
the adopter, Steele, L. C. 185. 

(</) Doe dem Hcncowcr Bye v. Uameowev Bye, 2 Mori. Dig. 133. 
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SECTION IV. 

FITNESS FOR ADOPTION. 

When a substitutionary son is needed the man seeking 
him is not at liberty to adopt any child indiscriminately. 
There are conditions as to sex, (a) caste, family and per- 
sonal qualities, which must be satisfied in order to constitute 
a fit subject for adoption. Some of these afford no more 
than a ground of preference, but others are indispensable. 
They go to the root of the capacity to render the desired 
benefits, or rest on the duties due to the family of birth, 
which must not be thrown off even in the lower castes* 
The statement that an adoption once made cannot be set 
aside^^ (l>) cannot be sustained in the sense that a mere 
performance of the ceremonies gives validity to an adop- 
tion of a disqualified person, (c) or one given by a person 
not competent to make the gift. Sir M. Westropp denied 
that the J actum valet principle could be applied to such a 
case (d) where a widow without express authority had given 
an only son in adoption. 

l.-~FITNESS FOR ADOPTION AS AFFECTED BY CASTE. 

The rule which requires that a boy who is to bo adopted 
shall be of equal class with the adoptive father, has already 
been considered, (e) It is implied in several of the texts 

(a) The ancient institution of the putrika-putra makes the men- 
tion of “ sex” not superfluous. See Vyav, May. Chap. IV. Sec. V. 
para. 6. 

“ The substituting of a daughter for a son is also prohibited, being 
included amongst those rejected in the Kaliyuga.’* 2 Str. H. L. 152. 

(5) Baje Vyankatrao v. Jayavantrao, 4 Bom. TI. 0. R.at p. 195. 

(c) Lakehmppa v. Ramavaf 12 Bom. H. C. R. at p. 389, and the 
oases there quoted. 

(d) lb. p. 397. So Colcbrooke at 2 Str. 11. L. 178. 

(e) Above, p. 028. See Vyav. May. Chap. IV. Set* V. para. i. 

128 n 
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(luotcd below. The instances of a breach or attempted breach 
of this rale are, as might be expected, very few. In two 
cases the following answers were given : — 

No adoption is permitted from a different caste {a) 

An adoption was pronounced illegal on the grounds that 
the adopted was of a different caste from the adopting widow, 
and was an only son. (h) 

2 1 —CONNEXION IN FAMILY GENERALLY. 

By the birfch of a son to one of several brothers, says the 
8mriti, (c) all become fathers of male offspring. The pro- 
bable origin of this notion has already been discussed. {(I) 
In the more recent developments of the law we have seen that 
a brother might properly bo called in to supply a brother's 
failure to procure offspring, (e) In this state of the scrip- 
ture and of custom it was natural that as adoption gradually 
supplanted the other methods of recruiting a family the 
brother's son should seem the fittest for adoption. In his 
case there was a kind of sonship already, so much so that 
some writers contended against the necessity of any adoption 
at all when there was a brother's son. (f) There could be 
no question in his case as to an effective change of gotra 
seeing that no change was needed. He would of necessity 

((t) MS 16)^7. An adoption IS annulled if it be discovered that the 
boy adopted was of a lower caste than the adoptive father, Steele, L. C. 
185 ‘This means that the adoption is declared to have been null 
from the first. See Datt. Mim II. 25, 27. 

(^) MS. 1750. It may seem strange that such a question should 
have arisen, but the Viramitrodaya, Tr. p 117, admits a ^ ddra son by 
adoption to one of higher caste. See above, p. 928. 

(r) Manu IX. 182 ; Mit. Chap. I. Sec. XL para. 36 ; Vyav. May. 
Chap. IV. Sec. V. para. 19, 

{(I) Above, p. 419. 

(0 Above, pp. 879, 880. 

( t ) Sfc Diitt, Mira. Sec. II. 7H 
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i^aerifioe to the same remote ancestors with the same formulas 
as would a begotten son of the adoptive father. Besides 
these considerations the preference of a brother's son found 
a natural basis in family affection, (a) and when the brethren 
were united, as in early times they usually were, the interest 
of all, and of the children of those who had sons, were better 
preserved by adopting a son from amongst tho necessary 
participators of the estate than by introducing a stranger 
who would take a part from all the other members of the 
family, (b) Amongst remoter relatives these reasons could 
not operate with the same force. But it was inevitable 
that next to a brother's son, a cousin, or a cousin^s son should 
be sought as the fittest for adoption, and that the order in 
point of proximity should become that of practical pre- 
ference in selection, (r) A man, Vasishtha says, is to 
adopt the son of the nearest relative who can and will give 
one ; (d) but of two persons equally nearly related, either 
is eligible, (e) Genealogies carefully preserved indicated 

(a) The Datt Mim, Sec. II, 29, says a half-brother’s son is not to 
be taken while a whole brother’s son is available. There is almost a 
repulsion between sons of rival wives. But see below, p. 1024. 

(h) The nearness which is generally understood as nearness of 
family connexion is by some construed as nearness in locality of 
residence. See Viram. Tr. p. 117. This view seems to be favour- 
ed by the Mit., see Chap. I. Sec. XI. paras, 13, 14, and Notes. Tho 
Vyav. Mayukha says the nearest by blood is to be taken, see Chap . 
IV. Sec. V. para, 19, and Datt. Mim. II. 16 ; Y. 36, 38. 

(c) See above, p. 913, as to the superior claims of the nearer 
relatives. 

(d) Vasishtha, Chap. XV. 6. 

(e) Sree Brijbhookunjee Maharaj v. Sree Gokoolootsaojee Maharaj, 
1 Borr. 181, 202 (2nd Edn.). 

The Pandits said, it is written in the Mayukh that it is necessary 
that the person to be adopted be of a virtuous disposition, learned, 
beloved by him who adopts him, and also be the nearest of kin to 
him, adding verbally, that if there were two persons equally 
near, Mah&r&nee would be at liberty to adopt either.” See Datt. 
Chaud. 1. 10 ; Vyav. May. Chap. TV . Sec. TV . para 19. 
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at once whence wives might not, and sons, if need were, 
might be had ; the gotra invocations were the same ; and 
the higher deities were worshipped under the same names and 
conceptions. It is not surprising that the limitation of 
choice which was thus induced in practice should have come 
to be regarded by many as necessitated by the law; (a) but 
the sources do not aflPord any authority for such a restriction. 
What they exact is nearness and likeness, so far as these 
can be secured, identity of caste, according to the best 
interpretations, and also, but not indispensably, of family 
or gotra Amongst the Sddras the distinctions of gotra in 
the Brahminical sense cannot exist. (6) Their quasi-gotras 
mark the more distant family connexions, but there is no 
objection to a Sudra adopting from a gotra different from 
his own. (c) 

The question being as to the existence of a legal objec- 
tion to the adoption oE a son from a remote branch the 
S^stri answered only : “The Sdstra is in favour of the adoption 
of a boy belonging to the near branch.^^ (d) Colebrooke says 
that only a preference is to be given to a brother's son, not 
so exclusive a preference as to shut out the exorcise of dis- 
cretion. (r) The prohibition against an adoption of an 
asagotra is of a moral rather than legal character, (/) and in 
one case a Sastri expressed the opinion that if a Brahman 
cannot find a person fit for adoption in his own gotra he may 
adopt from another gotra a man of 30 having children/^ (g) 

(а) See Mit. Chap. T. Sec. XI. paras. 13, 36, Note ; Vyav. May. Chap. 
IV. Sec. V. para. 19; Datt. Mim. Sec. II. paras. 2, 13. 

(б) See Datt. Mtm. II. 5 ss. 80. 

(c) Rangamma v. Atchamma, 4 M. I. A. 1. 

(d) MS. 1640. See Datt. Mim. II. 18. 

(e) 2 Str. H. L. 103. 

(/) Dmma Samoodhany Ummalr, Comara Verikatachella Redayar, 
M. S. A. R. 1852, p. Ill ; 1 Str. H. L. 85 ; 2 i6. 98, 103, 106. 

{g) MS. 1639. 
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In another case amongst Biihmans^ a question haring been 
put as to the adoption by a widow of a boy whose npana- 
yana (a) had been performed^ the answer was merely that if 
a boy of her own gotra could not be obtained she might 
take one of another gotra. (&) 

The general rule of propinquity giving a preference for 
adoption is illustrated by the following cases. A few of them 
admit the adoption of a younger by an elder brother, 
B^lchandra Sastri gathered a support for this adoption by 
inference from the elder brother's being in place of a 
father,” (c) but the Smriti had in view merely the nurture and 
protection of the family by its head. The castes do not seem 
to have admitted this adoption, and it is opposed to the 
principle of imitating nature, (d) It can hardly be regarded, 
therefore, as allowed by the law. 

In Brijhhuhhan^s case {e) the Sastris say that the person 
to be adopted must bo the nearest of kin who can be obtain- 
ed. But then they add that what has been done conform- 
ably to the Vedas cannot be undone, and that a son taken, 
not from amongst the gentiles, even by a widow, is not a 
mere dharm-putra but a datta-putra with the full rights of 
that relation. (/) It follows that the preference of the 
nearest is not a matter of legal obligation. 

A widow, on the death of her son, adopted a remoter 
kinsman than one who was available, and on his behalf applied 
for a certificate of guardianship, which was refused, as the 
adoption was prejudicial to rights of nearer heirs, and their 
consent was not shown to have been obtained to rebut the 


(fl) Thread ceremony. 

{b) MS. 1617. 

(c) Steele, L. 0. 44. 

(d) See Datt. Mim. Sec. III. 30. 

(e) 1 Borr. R. at p. 214. 

(/) 1 Borr. 218, 
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presumption of caprice arising from the facts. She was 
referred to a regular suit to establish a valid adoption^ and 
directed to renew the application for guardianship under 
Act XX. of 1864. (a) 

In the following case the Sastri in approving the adoption 
to a man of his brother by birth put the permission on the 
ground of a total severance of natural ties by the adoption 
of the deceased into another family. (5) Adoption/^ he 
said, severs the connection with the natural relatives so 
completely that the adopted son's widow may adopt his 
younger brother, (c) Bat consanguinity, according to the 
general opinion, is not to be over-looked in adoption any 
more than in marriage. 

Though the adopting brother has been adopted into another 
family, several decisions have settled that he cannot adopt his 
natural brother, on the ground that consanguinity does not 
cease with adoption, (d) Thus it has been ruled that a 
brother cannot adopt his brother in Maithila, (e) or in the 
Andra country, Madras. (/) 

. A Maratha, a widow, having adopted her husband’s illegi- 
timate son, his right to inherit was put on his position as a 
bastard son of a SAdra. (g) 


(a) Bhagubai v. Kalo Venkaji, Bom. H. C. P. J. 1875, p. 45. 

(5) Above, p. 934. 

(c) MS. 1626. 

(d) MooiMa MudalU v. Uppon Venkatacharry, M. S. D. A. Dec. 1868, 
p. 117. See below, Sec. VII. 

(e) B. Runjeet Singh v. Ohhye Narain Singh, 2 0. S. D. A. R. 245. 

(/) Ramanamall v. Suban Annavi, 2 Mad. H. C. E. 399 ; Muttusawmy 
Naidu V. Lutchmeedevumma, M. S. D. A. Dec. 1852, p. 96 ; Moottia 
Mudalli T. Uppon Venkatacharry, M. S. D. A. Dec. 1858, p. 117. Not 
even his half-brother, see below, Sub-Sec. i. 4. 

[g) MS. 1691. 
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2. 2 — RELATION BETWEEN THE BOY TO BE ADOPTED 
AND THE ADOPTIVE FATHER THROUGH THE NATURAL 

FATHER. 

This connexion affords, as we have seen, the strongest 
ground of preference, but it does not, according to the 
decisions, give to the nearer relatives a legal right to impose 
a son on a person about to adopt. This would indeed be 
inconsistent with the affectionate relations which it is an 
object of the law to foster between those connected by adop- 
tion. (a) The limitation of choice has been thought some- 
what stricter in the case of a widow, and there are some 
obvious reasons why this should be so, but in a united family 
her necessary dependence secures the desired end, and 
it cannot be said that apart from this she is confined to 
the family or gotra of her husband by any strictly legal 
restraint. (6) 

A near relative of the same gotra, a nephew if possible, (c) 
is the first choice. Failing such, a distant gotraja. Failing 
him, a bhinna gotra-sapinda. (d) Failing him a non-sapinda 
of not more than five years, and whose tonsure (chaula, 
chAda) has not been performed. If such an one cannot be 
obtained then one of greater age may be taken, (e) Steele 
gives the order of choice in adoption according to the 
customary law of the Dekhan as follows (/): — Any broth^^s 
son should be the first selected for adoption ; should there be 
none, or should the boy^s parents, &c., refuse consent, his 
place is to be supplied by — {2nd), Any boy of the same 

(а) See the texts quoted below. 

(б) SrimaU Uma Deyi v. Qokoolamnd Das Mah/patrat L. B. 5 

I. A. 40. 

(c) Datt. M!m. II. 67, 73. 

(d) As to these terms see above, pp. 114, 133. 

(e) MS. 1672. In the Punjab amongst many tribes there is no 
limit, but the adoption must preferably bo from amongst near kins- 
men and must be from the goti:u or tribe. Punjab pustomary Law 

II. 165. 

if) Steele, L. C. 44. 
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gotra^ and descended from a common ancestor within three 
generations (sanghit, sagotra^ sapinda); (Srd) Any boy 
connected with the family by the female line of connexions, 
for whom funeral cakes are offered (usagotra sapinda), such 
are the mother^s brother's son, or the father^s sister^s son ; 
(4th) Any boy of the same gotra, descended from a com- 
mou ancestor within seven generations, within which degree 
marriage is prohibited (wirudh sumbhand) — these relations 
are called the sagotra dushantil ; (5th) Any boy of the same 
gotra, the genealogy of whose relationship is otherwise 
unknown (sagotramatra) ; (6th) A boy of a different gotra, 
but of the same caste (pargotra) — such are the sister^s son 
and daughter's son, who are adoptible in default of the 
preceding. A paternal uncle cannot be adopted, being in 
place of his father. Nor a maternal uncle, for an elder 
relation^^ (without regard to the relative age of the parties) 
cannot be adopted.^^ 

The castes at Poona answered more simply : — (a) 

The following relations are to be selected in order : — 
1, brother’s son ; 2, paternal first cousin ; 3 paternal second 
cousin ; 4, one of the same gotra ; 5, one of the same caste, P. 
Should the party first in order be refused by his immediate 
family, the caste may advise, and if they fail to persuade the 
party, another boy is, with their concurrence, to be adopted. 

Prom Khandesh a still simpler answer was received : — (6) 
The son of the nearest relation is to be adopted j but should 
his father not consent, a stranger may be adopted with the 
consent of several respectable persons.^^ 

The son of a half brother may be adopted in preference 
to the son of a full brother /’(c) 


(a) Steele, L. C. 182. 

{h) Steele, L. C. 182. 

(c) MS. 1627* This is opposed to the Datt. Mim. Sec. II* 29. 
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Tho existence of a brother’s son does not deprive the 
uncle of power to adopt another boy, the selection being a 
matter of conscience and not of absolute prescription. ( a) 

A man may adopt tho son of a distant, instead of the son 
of a near, kinsman/^ (6) 

The widow is enjoined to give preference 

to the nearest relation who is eligible. But tho validity of 
an adoption actually made does not rest on the rigid observ- 
ance of that rule of selection: tho choice of him to be 
adopted being a matter of discretion. (c) The Sastris have 
expressed tho rule more strictly. A husband^s brother’s son, 
they said, can be adopted by a widow, even without the 
injunction of tho husband, {d) When such nephew exists, she 
cannot adopt another without her husband’s injunction, {e) 


(a) Gokoolanund Doss v. Mussf. Wonma DaeCt 15 Bong. L. R. 405 ; 
S. C. C. W. R. 34*0 ; S. C. in A])p. to P. G. L. R. 5 I. A. 40 ; contra 
Ooman Dutt v. Kunhia Singh, 3 C. S. D. A. R. 144, on an adoption 
in the kritrirna form. See Siith. Syn. ITcad II. and the comment by 
the Judicial Committee, L. R. 5 I. A. at p. 53 ; 1 Macn. H. L. 68 ; 1 
Str. H. L. 85. 

(5) MS. 1G28. 

(c) Coleb. in 2 Str. H. L 98. See above p 887, Note (a). 

{d) lliicbatrav Mankar\, Govhidrav Mankar, 2 Borr. 75. (83 2nd Edn.) 
See Vyav. May. Chap. IV. Sec. V. paras. 17, 18, 19 ; Datt Mira. Chap. 
II. 29, 73 ; Datt Chand. Chap. I. 20, 27, 28 ; Manu. XI. 182 ; Mit. 
Chap. I. Sec. XI. paras. 36 ss. 

(e) “They (the ShS.strees) said, a widow can, by her 

husband’s injunction, adopt a son, but not without it, but the prohi- 
bition is meant against her taking any other person when the son of 
her husband’s brother exists, whom she may adopt even without 
such injunction ; for from the words (of Manu, Chap 9th, v. 182, 
quoted by the Zillah iShdstrees) found in the Mit&kshai4, book 
second, leaf 55th, page 1st, line 3rd, it appears, that even without 
the injunction of her husband, a widow may adopt the son, either of 
her husband’s eldest, or youngest, brother.” 2 Borr, 99, 

129 H 
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Eves amongst the lower castes a S&stri said — 

" The deceased husband’s brother’s son should be adopted 
by a SAdra widow. Failing him she may take any one of 
the caste junior to the adopter.^^ (a) 

Though the deceased husband de^red that the son of hia 
brother should be adopted, and the brother is willing to give 
his son — which the Vyavahara MayAkha allows, though sin- 
ful, (6) — yet the widow is not under such circumstances obliged 
to take such a son. In taking the son of some other relative 
however she must have the assent of the relatives.’^ (c) 

In one case the Sastri said that a widow cannot adopt 
her deceased husband^s first cousin, [d) But this was found- 
ed on his notion that the adoption of a brother’s son was 
obligatory. In himself a first cousin of the deceased is a 
proper person to adopt in the absence of a nearer relative, i.e. 
a nephew, (e) In Bengal it was said that whatever the pre- 
ference due to a brother’s son it did not prevent a resort else- 
where if that son were refused. (/) The same is the law of 
several Poona castes, [g) 

2. 3.— EELATION BETWEEN THE SON TO BE ADOPTED 
AND THE ADOPTIVE FATHER THROUGH THE 
SON’S NATURAL MOTHER. 

Contrary to the rule by which the connexion with the adop- 
tive through the natural father gives at least a religious claim 
to preference to the boy thus related, a near connexion through 


(fl) MS. 1676. 

(&) f . d. the only or eldest son. It does not condemn the gift 
generally. See Vyav. May. Chap. lY. Sec. V. 9, 19. 

(c) MS. 1644. 

(d) MS. 1703. 

(e) MS. 1660. 

(/) Qohoolamund Dose v. Musst, Wboma Daee, 15'B. L. R. 4068 ^10 ; 
S. C. 23 0. W. R. 340, 341 ; S. C. L. R. 6 I. A. 40.^ 
ig) Steele, L. C. 189. 
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tbe boy's mother usually makes adoption impossible. The 
doctrine of the imitation of nature prevents a man's standing 
in the relation of adoptive father to a son whom ho could not 
have begotten without incest according to the religious law. 
The prohibited degrees however, though observed with strict- 
ness by the higher castes, have been little regarded by the 
6ildras. The unions of the latter have not been looked on 
as having any sacred character, and the means seldom exist 
amongst them of tracing quasi-gotra relationships to any 
considerable distance. The aboriginal custom of making a 
sister's son heir (a) was thus readily moulded to the needs of a 
system of adoption, while the daughter's son growing up in 
the grandfather's house naturally took the place of the 
appointed daughter's son and became recognized, when some 
inclusion within the law of adoption was felt necessary, as a 
fit subject for adoption, (b) 

The opinion of the SSstris in the case of Jffaeiut Bao 
Manlcar v. Govindrao Bulwantrao Mankar (c) declares a son 
of a daughter, a sister, or a mother, ineligible for adoption, 
except amongst Sudras. (d) Three at least of the nine 
Pandits consulted in the case (e) pronounce expressly against 
the adoption of a daughter's or a sister's son. The other six 

(a) See above, pp. 289, 421, and the Mdnkars" case, 2 Borr. at pp. 
95, 96, 106, 107. 

(5) ** Adoption of a sister’s son is strictly prohibited unless in the 
case of Siidras.” Ellis, who refers to the Datta Kaustubha,— but this 
allows such an adoption in case of necessity, see below. He says the 
Datta Mimamsa of Sri Ram admits this in case of necessity, and that 
in practice it is not uncommon in all castes. 2 Str. H. L. 100, and 
Stokes, H. L. B. 563. “ Not regarding tbe putrika-putra as a sub- 
sidiary son, his affibation (it would not be unreasonable to infer) 
would be valid in the present age.” Sutherland, 2 Str. H. L. 201. 
See also Sutherland’s Syn. Note I. 

(c) 2 Borr. 106. 

(d) Macn. Cons. H. L. 149, 154; 1 Str. H. L. 7l ; 2 ih, 77. hee 
above, pp. 886, 887. 

(e) 2 Borr. R. at p. 106. 
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give no opinion on this particular point. A similar opinion to 
that of the three is expressed by the Sastri above, p. 434, Q. C. 

The general principle has been recognized in many deci- 
sions of the Courts that adoption is prohibited where the 
adopter could not marry the mother of the boy proposed for 
adoption in her maiden state, (a) It has equally been 
recognized that the rule is not binding on Sftdras. Thus it 
has been held that a Lingayat (as being a Sudra) may adopt 
a sister^s or a daughter's son, but a member of a higher caste 
may not, in the absence of a special custom. The doctrine 
of factum valet does not validate such an adoption, (&) 

* The adoption of a brother was disallowed in Madras, {c) 
The adoption of a sister’s son is invalid, according to the 
decisions, as it imports incest not only among Brahmins, {d) 
but generally in the three regenerate classes, except 
perhaps the Vaisyas (e) ; in the Dravida country (/) ; in the 
Andra country (g) ; in the North-Western Provinces, (h) 

(a) Shrinivas Timaji v. Chintaman Shivajlf S. A. 587 of 1806 ; 
Jivanee Bliayec v. JiviHj Bhayee, 2 M. H. C. R. 462 ; Snramulu v. 
Ramayya, 1. L. K. 3 Mad. 15. 

(b) Gopal N. Safray v. H G, Safray, I. L. R. 3 Bom 273, 298. 

(c) Mufhuswatny Naidu v. Latchmoedavamma, M. S. D. A. R. for 
1852, p. 90. See above, p. 968. 

(d) Datt. Mini. II 91-93; Datt. Chand. I. 17 ; 2 Str. H. L. 100 ; Dot 
dem Kora Shunko Takoor v. Bebee Munnee, East’s Notes, Case 20 ; 2 
Mori. Dig. p. 32 ; Nursing Narain v. Bhutton Loll, Sp No. C. W. R. 
194. This case pronounces against the legality of the putrika-putra 
4n the present day 

(e) Ramalinga Pillay v. Sadasiva Pillay, 9 M. I. A. 506 ; S. 0. 1 0. 
W. R. 25 P. C. The Vaisyas are only partially recognized. See 
Steele, L. C. 90. 

(/) Gopalayyan v. Raghupatiayyan, 7 M. H. 0. R. 250. 

(^) Narasammal v. Balaramacharloo, 1 M. H. C. R. 420. 

{h) Luchmeenath Rav v. Musst. Bhima Baoe, 7 N. W. P. R. 441, 443. 
In the Punjab the objection to sisters’ or daughters’ sons arises 
from their taking the property into another got. The consent of 
themale relatives therefore is required. Punjab Customary La w,II. 156. 
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If a Prabhu cannot obtain a son of his own gotra he may 
take from another, except the son of a sister or daughter/^ (a) 

The husband^s brothor^a grandson (grand-nephew) may 
be adopted, as the adoptive father could have married the 
nephew^s wife in her maiden state. (6) 

The adoption of a first cousin’s daughter’s son having 
been recognized for a long time, was upheld, (c) 

An adoption by a Brahman of his daughter’s son was pro- 
nounced invalid, though it was strongly asserted in the 
particular case to be in accordance with the custom which 
prevailed among the caste. A few instances to the contrary, 
adduced to prove a special custom holding such adoptions 
valid, wore set aside as insufficient by the Bombay High 
Court. (fZ) A special custom, favouring adoption of a sister’s 
son in the Dravida country by Brahmans, was similarly 
refused rocoguiiioii by the Court, {e) The subordination 
of particular usages to the general customary law is dis- 
cussed in the Naikins^ case. (/) 


(a) MS. 1613. As to the Parblms, see Steele, L. G. 89, 94- 
{h) Morun Moyce Delia v. Bejoykisto Gossameo, Cal. F. B. R. 121. 

(c) Lakshmapya v. Ramapa, Bom. H. C. P. J. F. for 1873, p. 59. 
This case, from the Southern Maratha Country, was disposed of con- 
formably to the laxnoss of the law there as to prohibited degrees 
already noticed. 

The legality of marriage between an uncle and niece was denied in 
Ramanagavda v. Shivajl, Bom. H. C. P. J. 1876, p. 73 (the parties 
being apparently Lingayats of the Southern Maratha Country), but 
an application for review {ib. p. 154) was dismissed on the ground 
that the suit was barred by limitation. 

(d) Gopal Narhar Safray v. Uanmant Ganesh Safrapt I. L. R. 6 Bom. 
109. This case illustrates the difficulty of establishing a particular 
custom of a caste or sect diverging from the general law. It will be 
seen below that there is considerable authority for the practice. 

(c) Gopalayyan v. Raghupatiyyan, 7 M. H. 0. R. 250. 

In the Panjab, it may be noticed, adoption may be made of a rela- 
tive through a female. See Tapper, Panj. Customary Law, vol. H., 

p. 111. 

(/) I. L. R. 4 Bom. at p. 557 ss. 
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(^ddra) widow may adopt her husband’s sister’s 
Bon/^ (a) as the husband himself could have done. 

A sister’s son is incompetent to question an invalid or 
illoj^al adoption on the part of his maternal|uncle in Benares (b) 
and in Maithila. (c) 

As to the daughter's son the Sastris have said : A 
Brahman cannot adopt his daughter’s son (d) and The 
adoption of a daughter’s son is invalid. Though Pandits 
differ, the texts do not differ.” (e) Again, to a question 
whether a daughter’s only son could be adopted by her father in 
pursuance of an agreement with her husband at the time of 
marriage, the Sdsfcri says only the adoption of a daughter’s 
son is forbidden.” (/) 

On the other hand the Pandits of the Poona College on the 
authority of the Samskara Kaustubha and the Nirnaya Sindhu 
admitted the adoption of a daughter’s or a sister’s son in 
default of boys available within the adoptive father’s own 
gotra. {g) 

In the South Maratha country the customary law allows 
the adoption of a daughter’s son with the consent of the 
kindred of the adopter, {h) 


(а) MSS. 1622, 1706. Tbo parties, though the caste is not ex- 
plicitly stated, must have been SUdras. 

(б) Thakoorain Saluha v. Mohun Lall, 11 M. I. A. 386. 

(c) Musst. Mooneea v. Dhurma, 11 M. I. A. 393. 

(i) MS. 1638. 

(e) Jivanee Bhayee v. JivuBhayeef 2 M. H. C. R. 462 ; Nursing 
Narain v. Bhutton Lall, Sp. No. 0. W. R. 194. 

(/) MS. 1633. This question indicates a clinging to the ancient in- 
stitution of the putrika-putra. See above, pp. 877, 886, 888. 

((7) Steele, L. 0. 44. See above, p. 887 ; 2 Borr. 95, 96. 

(h) Steele, L. G. 183. 

The fitness of a daughter’s son for adoption, where it is recognized 
by the higher castes, may be traced either to the institution of the 
appointed daughter {see above, pp. 886, 887) or to the imitation of 
their low caste neighbours at the prompting of natural affection. 
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It is valid in Saraogi Agarvali castOi which is a sect of the 
Jains, (a) 

The son of a woman adopted by her paternal uncle was 
pronounced entitled to the management of business as 
Muttadar Patel, while the widow of the deceased nephew 
was pronounced heir to his property. (6) 

In Somasekhara v. Subhadramdji (c) the Court declined 
to express an opinion on the validity of an adoption of a 
son whose mother was second cousin of the adoptive father. 
As a marriage would have been impossible between the real 
mother and the adoptive father the adoption would be in- 
valid judged by that test. Where the adoption of a sister^s 
or a daughter's son is allowed the test seems inapplicable. 
In the South, whence the case came, marriage vrith a sister’s 
daughter is common even amongst Brahmans, and custom 
is, to say the least, lax in restricting adoptions. It would 
seem therefore that the adoption in question was not open to 
objection on the ground of prior family connexion between 
the parties. 

In one case (d) the opinion seemed to be held that a man 
could adopt his wife’s sister’s son, but that this had been 
invalid in the particular case as tending to deprive the 
heirs of their right of succession, (e) 

There is of course less objection to the adoption of a father’s 
brother’s son or a mother’s brother’s son than to adopting a 
father’s sister’s son or a mother’s sister’s son* {/) 


(fl) Shoo Singh Rai v. Musst Dakho, N. W. P. H. C. R. 382. 

(5) MS. 5. Nothing is said of the caste, or of division or non- 
division. Division and Stidra caste seem to be assumed. If the 
widow of the nephew had adopted a contest might have arisen such 
as is referred to at p. 995 note (a). 

(c) I. L. R. 6 Bom. 524. 

(d) Baee Qunga v Baee Sheoshunhurf Bom. Sel. R. 73. 

(e) This case is discussed above, p. 942. 

(/) Shrinivas Timaji v. Ohvntaman Shivaji, S. A. 587 of 1866. Sm 
D att. Mfm. II. 107, 108. 
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2. 4.— EELATION BETWEEN THE SON TO BE ADOPTED 
AND THE ADOPTIVE MOTHER. 

The principle of an imitation of nature operates, though 
less conspicuously, in the case of a blood connexion between 
the proposed adoptive mother and son as between the adop- 
tive father and son. 

In the earlier form of the law as the relation of the adopted 
Bon to his adoptive mother was merely incidental, the 
doctrine of a possibility of union between her and the real 
father seems not to have been developed. It grew up as 
natural feeling gradually gave to the adoptive mother, as 
Compared with the adoptive father, a more and more im- 
portant relation to the child whom they brought up as their 
own. Then as the condition was accepted of a possible 
union of the real mother with the ideal father to produce the 
adopted son, a corresponding notion was suggested of a 
similar necessary relation between the ideal mother and the 
real father, (a) Thus it came to bo admitted, though not at 
all universally, that where the real father and the adoptive 
mother could not, without incest, have joined in procreating 
the boy, ho is not a fit subject for adoption, (h) Such at least 
is the rule followed by most of the authorities. Others aro 
more indulgent. A deceased wife^s connexion with the family 
whence thoboy is to be taken is not recognized as an obstacle 
to his adoption. This may be taken as a sign of the imitative 
character of the doctrine. The relation of a deceased adoptive 
father to the real mother is an obstacle in the same cases 
as if ha were alive, but on the other side the imitation has not 
proceeded beyond the relation of an adoptive mother still living. 

(а) See above, p. 881. In a footnote at 1 M. H. C. R. p. 427 to 
Narsarammal v. Balarama Charlu, ibA20, several cases are quoted to 
show that there must Lave been a possibility of legal union between 
the adoptive father and the real mother. One is cited from Macn. 
Cons. H. L. 170, to show the need of a similar relation between the 
adoptive mother and the real father. 

(б) Datt. Mtm. Sec. II. 32, 33. The living wife must (religiously) 
join in an adoption. As a widow she adopts to her husband, but 
he surviving does not adopt to her. 
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The following responses of the Sastris illustrate what haa 
just been said: — 

A Brahman widow cannot adopt her own brother's 

son/^ (a) 

The adoption by a widow of her brother’s son is illegal, 
cither before or after investiture.’’ (f>) 

A widow is not allowed by tho Vyavahara Mayilkha and 
the Kaustubha to adopt her brother s son ” ; but the Sistri 
pronounced tho adoption valid on the authority of the Dvaitta 
Nirnaya. (c) 

A wife’s brother cannot be adopted, as he would become 
her adoptive son as well as the adoptive father’s.” (c?) 

Tho adoption by a widow [ Brahman J of her own undoes 
son is not valid, (e) 

In several instances tho Qtness for adoption has been 
pronounced on solely by reference to tho connexion between 
the boy’s real mother and liis adoptive father, when the 
only question under the Hindil law was whether the rela- 
tion between the real father and tho adoptive mother pre- 
vented a valid adoption. Tlio Dharmadvaitta Nirnaya 
allows tho adoption of tho wife’s blood relatives, but this is 
opposed to the general sense of the authorities (/) as regards 
the higher castes. Tho two following cases will servo for 
further illustrations. 


(a) MS 1635. 

(h) MS. 1615. 

(c) MS 1761. Above, p. 862. 

(d) MS. 1619. 

It is plain that tho real father and his daughter, tho proposed 
adoptive mother, could not legally have been parents of tho boy. See 
above, p. 883. 

(e) Bagumharee Dabee v. Taramony Dabce, 1818 ; Macu. Con. H. L. 
171. 

(/) See Datt. Mim, Sec. II. 33, 34 

180 H 
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In the first it was ruled that the adoption of a wife\s 
brother is valid, (a) as the adopter could have legally 
married adopteo^s mother in her maiden state, (b) 

In the second it was laid down that — 

1. The son of a wife^s brother may bo adopted. 

2. The rule of Hindfi law that a legal marriage must 
have boon possiblo between the adopter and mother of the 
adoptee refers to relationship prior to marriage. 

3. This rule has nothing to do with the case of a step- 
mother in her virgin state, accordingly a half-brother cannot 
be adopted, (c) 

When the connexion between the propositus and the 
intended adoptive mother arises through the boy’s mother, 
such a relation creates no obstacle to adoption. Two sisters 
or two female cousins could not possibly bo parents of the 
same boy, so that the ceremonial relation docs not in this case 
imitate anything legally impossible. 

Thus a man may adopt his wife’s sistcr^s sou. (d) 

A widow may adopt her sister’s son if this be consistent 
with the custom of the caste.’’ (o) 

2. 5.— FAMILY COJSTNEXIOJNT WITH THE ADOPTIVE 
PARENTS AMONGST SUDRAS. 

It has been pointed out (/) that the practice of adoption 
amongst the lower castes is probably a mere graft of Brah- 
manical usage upon a primitive stem of a very different kind. 

(a) Hunganatgum v. Namasevoya S. D. A. Dec 1857, p. 94. 

(5) KristniPMgar v. Vmammmlm JijGugar, M S. D A. Doc. 185G, 
p. 213. 

(c) Sriramulu v. Bamaya, I. L. R 3 Mad. 15. The sense of this 
is that though the particular restriction would not operate, another 
one does, which prevents an allowance of adoption which would 
otherwise follow. 

(d) 2 Str. H. L. 106, 

(c) MS. 1708. 

(/) Above, pp. 922 ss. 
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The result shows signs of this composite origin. The abo- 
riginal tribes had a family system of their own, which in some 
form they must retain. The marriage of first cousins, marriage 
of an uncle and niece, heirship of a sister^s son, reception of a 
daughter's husband as quasi-son when there was no real son 
in the way ; for all those and other customs room had to be 
found in the Briihmanical system before the uncivilized 
converts could be subdued to it. (a) Similarly in the case of 
adoption the practice of succession of a sistor^s and of a 
daughter s son had to bo admitted ; it was brought within the 
general system by widening the gateway of adoption in the 
case of Sudras, who in their turn wore so far influenced by 
the ideas of their more intellectual neighbours, that in most 
cases they gradually acco])ted adoption as necessary to fully 
constitute the heritable right. (6) Concurrently with these 
changes vicarious sacrifices wore allowed (r) for those who, 
under the antique scheme of religion, were wholly excluded 
from spiritual benefits. ((J) Adoption became ceremonial, yet 
not so essentially ceremonial but that a giving and taking 
might be eCFoctual without symbolical acts, or sacrifices, 
or recitation of sacred formulas, (r) The customs spring- 
ing from natural loathing of incestuous unions were refer- 
red to the principle of the family and gotra as conceived 
by the twice-born ; and even spiritual benefits, it became 
dimly recognized, might be secured through the proper 
ministers by the low-caste son for his low-caste father. 
Still the marriage and the adoption of a Sildra could never 
be regarded by the depositaries of the sacred traditions but 
with a kind of contempt. It was of little consequence in 
their eyes whether purity from physical or spiritual conta- 


(а) See above, pp 886, 888. 

(б) Comp p. 919 

(c) Comp. Mann X. 126, 127. 

(d) Above, pp. 901, 919, 929; 2 Str. H. L. 2Go. 

(e) See above, pp 920 ss. 
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mination was preserved amongst people who had no 
devolution of sacra as contemplated in the Veda, (a) and 
with whom there was no association on the part of 
the higher classes that would not honour thorn. Thus 
the disdain inspired by caste feeling joined with the 
desire of gain and of importance to make the Brahmans 
admit Sudra adoption with the peculiarities that it still pre- 
sents. Whether in those cases in which the Brahmans 
themselves follow usages generally peculiar to the lower 
castes this is to be ascribed to a special development of 
their own original system oi* to the mere influence of a ma- 
jority rising gradually in the social scale (6) is a question 
which cannot at i)resont bo answered very decisively. It 
seems likely tliat in some cases at least there has been a mix- 
ture of classes and of customs which descendants aiming at 
a higher rank have sot thoinselves to forget as completely 
as possible, (r) 

Some instances havc^ already been given of the relaxation 
of the ordinary rules of adoption in favour of Sudi’as as 
contrasted with the' higher castes. Several otlier jioints arc 
brought out by the opinions and the decisions, the chief of 
which are the following : — 

Consanguinity does not invalidate an adoption where the 
parties involved do not belong to any of the three regenerate 
castes, (d) 

(a) Diitt. Mim. U 80. 

(b) See above, p 922. 

(c) Sea above, p. 895. It is not a very unusual thing for a man 
of dubious caste position, who has got up in the world, to assume the 
sacred thread which he never wore before. A story is got u]) of his 
connexion with a regenerate caste much as a pedigree is made to order 
in Europe, and Brahmans arc not wanting to perform the rites of 
investiture. It has sometimes oven been a matter of discussion in 
a caste whether though hitherto uninvested they might not assume 
the thread and claim rank at least as Vaisyas. The expense of the 
ceremonies stands in the way. See further below, Sec. VI D. 1. 2. 

(cZ) Nmkoo Siuffh v Furm Dhun Singh, 12 C. W. JR. 350. 
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A Sftdra may adopt a sister^s son.” (a) 

A Sfldraonly may adopt a sister^s or daughter’s st)n.”(?)) 

A brother’s or sister’s son may bo adopted by a sister 
or brother amongst Sildras only.” (c) 

A Lingayat may adopt his daughter’s son.” {d) 

In the Bombay presidency it might seem from the case 
quoted below that the adoption of a sister’s son by a Vaisya 
was allowed^ {e) and the language of the judgment is so 
general as to extend to all classes, but the parties were in 
fact Lingayats, and Lingayats are Sudras, (/) amongst 
whom no doubt the sister’s or the daughter’s son is the most 
proper for adoption. {7) The Siidra is bound to adopt a 
daughter’s or a sister’s son according to the Mayflkha if one 
is available, {h) This obligation however cannot probably 
bo ranked liiglier ilinn the ordinary one to adopt the son of 
a near sapinda which has been pronounced to bo merely 
religious or discrelional. (i) 

In a Madras case it was said in argument before the Judi- 
cial Coinniitteo that the parties were Vaisyas.(/) If they were 
the decision is an authority for the legality of a Vaisya’s 
adopting a sister’s son in that province, but it would be 
desirable to ha vehad the caste more satisfactorily established. 


(«) MS. 1749 
(h) MS. 

(c) MS. ir72. 

{(1) MS. l()tl. Tlio Sastri quotes Vyuv Chap. IV. See. V. 

9, which relates to Sildras. 

(c) Sec Ganpafrao v. Villioha, 4 Bom H. C. R. LIO A. C. J* 

(/) See below, and T. L. R. .‘5 Bom, 2/3. 

(g) Above, 920. 

(/?) Above, pp 919, 920; Datt. Mim II. 74* ss. 

(?) Above, p. 887, Note {a); Datt. Mim Sec, J1 
{j) Ramalhiga v Sadasiva M. 1. A. 506; S. 0. 1 C. W. R. 

26 P. 0. 
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It is allowed amongst Jains as a law of the caste, (a) 

The adoption of a sister^s son allowed in Bengal in a case 
noted below (b) was afterwards pronounced invalid 
there (c) though allowed in Maithila. {d) 

A SMra’s widow having adopted her daughter's illegiti- 
mate son, the latter was pronounced heir both as grandson 
and as adopted son. (e) 

Wani, being a Sildra, may adopt his sistor^s son.^^ (/) 

Adoption of a first cousin is forbidden among Siidras’'^ 
(there having boon apparently a sistcr^s or a daughter's son 
available), (y) 

The adoption of a mother’s sister’s son is valid among 
SMras. (/i) 

Apart from the indulgence conceded as to tlio adoption 
of sons of female blood relatives, the rules of adoption 
amongst the Sudras as to the choice of a boy do not diftbr 
essentially from those of the other castes. The necessity, 
whether legal or religious, of taking tlie nearest relative in 
preference to the more remote, or to a strniigor, is hardly 
dwelt on by the Sastris, and is treated in prncbico merely 
as a counsel of perfection, which may bo followed or dis- 
regarded. Many castes, which are really sub-divisions of 
the Shdra class, decline to recognize this, and affect in some 
particulars the customs of the twice-born, as in the case of 
the closer relations which prevent adoption. The remoter 

(a) Hasan Ali v. Naga Mai, I. L li. 1 All. 288. 

{h) Maon. Oonsid. II. L. ]). 1G7. 

(c) Doe dem Kora SJmnkor v. Bcbee Mauve c, East’s Notes, Case 
XX.; 2 Mori. Dig. p. 32 

(d) Chowdree Pnrmessur v. Thaiooman Dntt, G C. S D. A. R, 192. 

(e) MS. 236. 

if) MS. 1624. 

{g) MS. 1618. 

(h) Chinna Nagmjya v. Vedda Nagayya, I. L. R 1 Mad. 62. 
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relations are hardly recognized, but adoptions seem to be 
generally forbidden (a) which would involve a kind of 
absurdity, as ex, gr, the adoption of an uncle or one older 
than the adopter. (&) 

A Mhar may adopt a cousin’s son in preference to a 
brother's son.^^(r) 

A Hindi! may adopt an asagotra among the Sudras. [d) 

A Sudra may adopt from an illegitimate branch of his 
family, though there bo eligiblos of a legitimate branch.^^ (c) 

3.— RELATION OF THE SON TO BE ADOPTED TO HIS 
FAMILY OF BIRTH. 

The considerations which make it unlawful to give an 
only son in adoption have already been dwelt on. (/) The 
case of the oldest sou also has been discussed, {g) The de- 
cisions and opinions are given below. The relation next to 
those in practical importance is that of the orphan, {k) The 
svayamdatta or son self-given is, as wo have seen, {i) not 
I’ocogiii/iodin the present age, and the Sastris have disallowed 
the adoption of a man otherwise eligible, because his parents 
having died there was no one who could give him in adop- 
tion. (j) The giving by an eldest brother as head of the family, 


(a) Stcclc, L C. 181'. 

(&) Op, cit, 388, 

(c) MS. 1630. 

(cZ) Rungamah y, Atchimmah ei al, 4 M I. A. 1 ; S. C. 7 0. W. R. 57, 
P. C. ; Lakslmappa v. Ramava, Bom. II. C. P. J. 1875, p. 394 ; S. 0.; 
12 Bom. n. C. R 364. See above, p 920, and 2 Str. H. L. 89. 

(e) MS. 1646. 

(/) Above, p. 912. 

(g) Above, p. 915. 

(h) Above, p. 894. 

(i) Above, p. 895. 

Ij) P. 930; Bdlvantrao v. Bayabai, 6 Bom. H. C. R, 83 0. 0. J. ; 
Bashetiappa v. Sliivalingappa, 10 Bgm. H. C, R. 268. 



1040 


FITNESS FOB ADOPTION. 


fBK. nr, s. IV, 8. 1. 


though thero is some authority for it (a) amongst the castes, 
is not contemplated by the sacred formulas, and has been con- 
demned by high authorities, (h) 

The ceremonies of adoption are equally unadaptod to the 
gift of an adopted son, and such a gift is not contemplated 
by the Hindu law. The adopted son must generally be an 
only son, but even when a son has been born there is no 
formula adapted to the purpose of transferring tlie adopted 
son (c) to another family. There is none even for restoring 
him to his family of birth, {d) 

X 1.— RELATION OE SON TO DE ADOITLJ) TO lllS 
FAMILY OF BITITH— AN ONJ.Y SON. 

An only son, an eldest or a youngest son, ought not to bo 
given in adoption, (r) An exception is made where the adop- 
tion is made by a paternal uncle or his widow, the children 
of brothers being considered as one family, (f) 

An only son desiring to be adopted it was answered that 
this was prohibited, (g) And again adoption of an only 

(а) Voerapermal v. N drain riJlal, 1 Str. R 9]. 

(б) See p. 930. Macii Cous. IT. L. 207, 228 ; 1 Mori. Dig. p. 19. 

(c) Sec above, p. 896. 

(d) See above, p. 930, Note {g), and below, Sec. YIl. 

(e) Above, p. 909; and below, Sub-sec. 3. 2. 

(/) Steele, L. C. 45 ; Manu IX. 182 goes equally to show the nced- 
lessness of any adoption when a brother has sons, and with this many 
caste customs agree, bub a difEerent application has been given to it. 
See above, pp. 897, 909, 912. “ The Smriti writers and great com- 
mentators ... all seem to bo of one accord on the incapacity of a 
father to give his only son in adoption.” Per Sir M. Westropp, 0. 
J., in Lakshmappa v. Ramava, 12 Bom. 11. C. R. at p. 380. For the 
exception made by the Datt. Mim. see above, p. 913 ; Datt. Chand. I. 
28-30. 

{g) MS. 1614. 3ee above, p. 909. 
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son is invalid,’’ (a) and ^‘the Smritis prohibit the adoption 
of an onlyson.’^ (b) A man cannot give his only son in adop- 
tion and replace him by adopting another.’^ (c) 

The adoption of an only son is invalid generally (d) in 
Bengal, (e) the prohibition extending to all clasess, Sftdras 
inclusive. ( / ) An only son may be given as a dvyamushya- 
yana, but not on any other terms of filiation, {(j) 

The adoption of an only son was similarly pronounced 
invalid in Bohar. {h) 

(a) MSS. 1623, 1626. The VivMa Chint&mani, asserting the 
general right of parents to sell, give, or desert a son, excepts tlio only 
son, who it says, relying on Vasishtha, must neither be given nor 
taken. Transl p 74 

(/>) MS 1631 So the Mit. and the Datt. Mim according to Coleb. 
2 Sr. H L. 88. He excepts a brother’s son taken as a dvyamushya- 
yana, p. 107- See Datt. Mim II. 38 ; IV. 1 ss. 

(c) MS. 1632. 

(d) E. SJmvishcre Mull v. By* Dilraj Konwar, 2 C. S. D.A. R. 169. 

(e) R. Upondra Lai Roy v. Sy Ry Prasannamayiy 1 Beng. L. 
R. 221 A. C. J. ; S C 10 C. W. R. 347 ; Nilmadhab Dass v. Blswam- 
hhar Bass, VI C. W. R P. C. 29 ; S. C. 3 Beng. L. R. P. C. 27 ; S. 0. 
13 M. I. A. 83. 

(/) Manlck Chnnder Duft v. Bhuggohutty Dossee, I. L. R. 3 Calc. 
443; 2 Macn II. L. 179. The adoption of an only son, it was said, 
is valid, but the giver and receiver incur sin {Sy Joymony Dossee 
V. By. Sibosoondry Bossce, 1 Fult. 75 ; Tanjore Baja's case, 1 Str. Rep. 
126 ; Vishmni Baboorav v. Narrain Raw Kasee, 4 Morris 26), unless 
he be given as a dvyaraushyayana. This however cannot be regard- 
ed as the Hindu law of Bengal or Benares., Baheo Dial et al v. 
Hurhar Sing, 4 C. S. D.A R. 320; Lnkslvmappn y ^ Ramavo, 12 
Bom H. C R. at p. 393. See above, pp. 910, 911, for the cases in 
which the gift of an only son has been allowed. 

ig) Raja Shumshere Mul v. Rame Dilraj Koer, 2 C. S. D. A. R. 169. 

(A) Nundram v. Kashee Pande, ,3 C. S. D. A R. 232 ; 4 C. S. D. A. 
R. 70 ; 2 Macn, H, L. 179. See above, pp. 909—912. 

131 H 
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In Madras however such an adoption has been held valid;(a) 
and also in the North*West Provinces* (6) The prin- 
ciple was applied in these cases of factum valet, (c) The 
S^stris in the N. W, Provinces held a different opinion r 
they pronounced the adaption of an only or an eldest son 
invalid, {d) 

When two or more sons have been reduced to one by 
death or gift in adoption that one ranks as an only son. (e) 
The only surviving sou cannot be given though he bo not 
the firstborn. 

The caste laws in Bombay are almost without exception 
opposed to the adoption of an only son. The only excep- 
tions allowed^ save in a few castes, are to provide a childless 
uncle with a son to inherit his self-acquired property or ta 
succeed to his vatan. In about six castes the adaption is 
allowed as a means of preserving the family property, an 
object substantially the same as in the preceding case. In 
only four or fivo castes is the adoption of an only son 
allowed at the discretion of the parties ; and these are castes 
of no importance. (/) 

Among SAdras of the Lingayat caste, an only son cannot 
bo given in adoption, {g) The husband^s authority is not to 
be presumed to such a gift by a widow. 

(a) Chinna Qaundan v. Eumara Gaundan, 1 Mad. II. G. R. 54. 

(5) See above, p. 910. 

(c) Hanuman Tiwari v. Chiral et al, I. L. R. 2 All. 164. 

(d) Vyavastha, Agra 1?61. 

Co) 2 Macn. H. L. 178, Lak6hma;ppa'8 case, 12 Bom. H. C. R. at 
p. 381. 

(/) Steele, L. C. 386. 

(g) Somasekhara Edja v. Suhha Drdmaji, I. L. R. 6 Bom. 624, re- 
ferring to Lakshmappa v* Bamava, 12 Bom. H. 0 R. 364. At p. 909 
Note (6) the case of Bayahai v. Bala Venkatesli, 7 Bom. H. C. R. App. i, 
has been mentioned by mistake for Mhahabai v. Vithoba, /5. xxvi- 
as overruled by Somasekhara ' 9 case, I, L. S. 6 Bom. 624. 
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There have been a few cases in which the adoption of an 
only son has been recognized even in Bombay, (a) But 
these must now, it seems, be regarded as overruled, and the 
adoption as impossible save by an uncle, except by special 
caste custom, (b) A Sastri said — 

Caste custom will authorize the giving of an only son in 
adoption.^’ (c) And another answered — 

An only son cannot be given in adoption ; but there is 
no express provision for setting aside an adoption made 
with the due ceremonies.^’ (d) The Vyavahara Mayilkha 
and Viramitrodaya,^^ the Sastri says on another occasion, 
forbid the adoption of an only son, but Nagoji Bhat’s treatise 
allows it in case of necessity/^ (e) 

The doctrine of factum valet has, in some few instances, 
been supposed to give efficacy even in Bengal ( / ) to an 
adoption wholly condemned by the law of that Province. 
The adoption of an only son, though criminal, cannot 
perhaps be set aside, (//) it was said. But the castes in 
Bombay set aside invalid adoptions, and where the transac- 
tion was essentially void the mere ceremony cannot make it 


(a) Ahaji Dinhar v. Gunr/ailhur Wasoodev, 3 Morris S. D. A. K. 420, 
423 ; E. Vyankatrav v. Jayavantrav, 4 Bom. H. C. R. 191 A. C. J. 

(&) Above, p. 909, 911; 1 Sir. H. L. 85; 2 Macn. 179, 182, 195. 

(c) MS. 1620. See above, p. 909. 

(d) MS. 1695. As to this see above, pp. 911, 912, and the observa- 
tions of Sir M. Westropp, 0. J., in Lakshmappa^s case, 12 Bom. H. 
C. R. at p. 397. 

(e) MS. 1633. See above, p. 912. 

(/) Coleb. Dig. Bk. V. T. 273 Com. sub. init.; above, pp. 909, 912. 

ig) Nundram ct al v. Kasliee Fandc et al, 3 C. S. D. A. R. 232; S. C. 
4 C. S. D. A. R. 70 ; 1 Str. H. L. 87. The effect of the case is given 
as stated in Cliinna v. Kumar a Gatindan, 1 M. H. 0. R. at p. 67, but 
the point was not really decided so as to suj)port the decision in 
Fulton’s Reports, I. 75. 
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effectual, (a.) Sir M. Westropp, C.J., pointed out in Lakfih- 
rnappa^s case that there was no necessity to set aside that 
which was in itself essentially invalid, (b) If an only sou 
cannot be given the affected gift of him is a mere pretence. 

The gift of an only son^ even to a brother of his father, (r) 
has been condemned by some of the Sastris, as in the 
following answers, but the taking in this way of a dvyamu- 
shyayana does not seem to be really objectionable, (d) 

An only son cannot/^ it was said, be given in adoption 
to a brother.^^ (e) Both the giving and taking of an only 
son of a brother are prohibited by the Sa^tras. 'J^lie giving 
of an eldest is prohibited, but not the taking.’^ (/) 

In Madras it was at one time held that it was not lawful 
for a brother to adopt the only son of a brother in prefer- 
ence to his uncle’s son ; but in the sense that such an adoption 
involves both the giver and the receiver in siii, not tliat it is 
legally invalid, (ij) In other cases it has been said that — 

The adoption of an eldest or only son, though alien to the 
principles of Hindft law, is sustainable if mado by a pater- 
nal uncle, (//) though not if made by another. He would 
generally bo taken as a dvyarnushyfiyana. 

(a) Sec Steele, L, C. 184; Coleb. in 2 Str. H L. 178. 

(h) Above, pp. 911, 912. 

(c) Above, pp. 896, 913. 

(d) Above, p 914 , 1 Str. H. L. 86; 1 Macn. H. L. 71. 

(e) MS. 1677. 

(/) MS. 1684 ; 2 Str. H. L. 106, 107 ; comp, the Datt. Chand. Sec. 
I., paras. 27, 28. 

(g) Amachellum Pillay v. Jyasami Pillay, 1 M. S. D. A. R. 154. 

(h) Pemmal Naykerv, Potfeeammah M. S. D. A. Dec. 1851, p. 234; 
Gocoolanund Doss v. Musst. Wooma Daec, 15 Beng. L. R. 405 ; S. C. 23 
C. W. R. 340; Chinna Gaundan v. Kmnara Gaundarit 1 Mad. H. 0. 
E. 54 (reviewing Perumal Nayker v. Potfeeammal) , 
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A dvyamushyayana is not recognized in the present 
age, (a) according to the late Sadr Court of Madras. The 
legality of the dvyarnushyayana however has been recognized 
by the Judicial Committee, (h) and, as the cases show this 
form of adoption is not at all uncommon in some districts 
of the Bombay Presidency. The following are two in- 
stances — 

An agreement may be made at the time of adoption that 
the son shall represent both fathers, but without this he 
cannot succeed to his natural father^s property.” (c) 

If a Brahman adopts a boy of a different gotra the pre- 
sumption is that he has taken him as a dvyamushyayana.” (cZ) 

The decisions seem to show that this kind of adoption 
is generally legal, (e) Thus: — - 

The only son of a brother may bo adopted in Maithila.(/) 

The only son of a person may be adopted by another, ou 
condition that he becomes a son of both of them, (gr) It is 
presumed from such an adoption (h) that the son became a 
d vy am ushy ay ana . 


[a) Anmmala Aarhy v. Miingala7)i, M. S. D. A. R. 1869, p. 81. 

{1) Sfie above, p. 897, 914*. 

(c) MS. 1092. 

(d) MS. 1075. A similar presumption arises where an only son or 
eldest son has been given to his uncle. Nilmadhab Dass v. Biswamhhar 
Dans, 155 M. I. A 8"), lOl. Datt. Mim. Sec. lY. 32. In Chinna 
Gaimdaas case, 1 M. H. C. R. at p. 55, Scotland, C. J., refers to Sy. 
Joymovy Vossci^^s case, Fult. 75, as establishing that a condition of 
double sonship will be presumed after adoption in every case, but 
that could not be so where a dvyamushy&yana is not admitted, see 
above p 898. 

(c) See p. 1044, Kote {g), 

(f) 2 Macn. H L. 197. The adoption was in the Kritrima form. 
As to which see below, and 7 C. W. R. 700. 

(< 7 ) H. Shumshere Mull v. Ry. Dilraj Konwar, 2 C. S. D. A. R. 169. 
(Ii) Sy. Joymony Bosses v. Sy. Sibosoondry Bosses, 1 Fult. 75; 
Nilmadhah Bass v. Biswamhhar Bass, 12 C. W. R. P. C. 29 ; 3Beng. L. 
E. P. C. 27 ; S. C. 13 M. I. A. 85. The presumption extended to 
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3. 2.— EELATION OF SON TO BE ADOPTED TO HIS 
FAMILY OF BIRTH— ELDEST SON. 

The grounds of distinction between the cases of the eldest 
son and the only son have been discussed in a preceding 
section, {a) The Mitakshard is distinctly opposed to the gift 
of an eldest equally as to that of an only son, {h) but the 
Dattaka Mitnamsa (c) and Dattaka Chandrika, (d) though 
they prohibit the gift of an only son are silent as to the eldest 
son. This may be taken as a tacit allowance of the adoption 
of such a son on the principle frequently repeated that 
^^whon there is no prohibition there is assent.^'(60 

The VyavaharaMayilkha (/) assumes that the Mitfikshara 
allows the legality while it asserts the sinfulness of the gift of 
an only or an eldest son. It then goes on to refute the sup- 
posed permission and maintain that neither an only son nor an 
eldest son can be given, (g) Now it is true no doubt that 
Vijfianesvara in his disquisition on the nature of property (h) 
dwells on its secular character and the possibility of acquir- 
ing it without reference to the ceremonial rules provided for 
spiritual purposes, {i) But he does not admit that acquisi- 

cases other than those of adaption of a brother’s son tends to nullify 
the general rule, but an only son can properly bo given only to his 
uncle as a dvyamushyayana. See above, pp. 896 ss. 

(<?) Above, pp. 914, 915. 

(6) Mit. Chap. I. Sec. XI. paras. II, 12. 

(c) Sec. lY. 

(d) Sec. I. 

(e) Datt. Chand. Sec. I. para. 32; Yyav. May. Chap. IV. Sec. V. 
para. 18. 

if) Chap. lY. Sec. Y. paras. 4, 5. 

(g) Chap. lY. loc. cit and para. 36. 

(70 Mit. Chap. I. Sec I. para. 8 ss. 

(i) Comp, the Sarasvati Vil&sa, Sec. 472. And for the special 
character of religious gifts, Mit. Chap. I. Sec. YIII. para. 8. 



flit. HI, 8. IV, 8. 2.] DELATION TO FAMILY OF BIRTH. 


1047 


tion without regard to the means produces property, (a) He 
regards what is unfit to be given as incapable of being taken 
by gift (b) and could not apparently, (c) any more than 
Nilhantha himself, hold the adoption of an eldest son 
valid, {d) The legal possibility of this adoption must rest 
on the absence of any distinct condemnation of it in the 
older sources of the law, and on the allowance, though a 
grudging allowance of it by custom, {e) and at least by 
implication in some writers of high authority. For the 
Bombay Presidency the matter may perhaps be considered 
closed by the recent case of Kashihai v, Tatiaf ( / ) which 
gave effect to the adoption of an eldest son. 

In Bomlingappa^s case it was hold that the adoption of 
an oldest son was invalid in the Southern Manitha Coun- 
try. [(/) The Subordinate Judge, after consulting the Sastri, 
had found this adoption good, as being that of a nephew, 


(a) Loc. cit para. 11. 

(5) See above, p. 909. 2 Str. H. L. 433; Colcbrooke loc, cit, 
shows that the Smriti Chandrika and the Madhaviya agree with the 
Mitaksharu, in regarding a forbidden gift os invalid. Compare the 
passage quoted Vyav. May. Chap, IX. para. 3. 

(c) The sin, he says, is the parents’ who give without necessity ; an 
only son or an eldest son is not to be given at all. See Mit. Chap. I. 
Sec. XI. paras. 11, 12. 

(d) The Viramitrodaya (Transl. pp. 115, 117) is opposed to the 
gift of an only and of an eldest son ; but says nothing of the allow- 
ance of cither by Vijuanesvara. 

(e) See Steele, L. 0. 183, where the gift of the eldest is disapprov- 
ed, while the gift of the only son is forbidden. 

(/) I. L. R. 7 Bom. 225. It was ruled that the adoption of an 
eldest son was permissible though nob approved, the authorities 
against such an adoption being much less numerous and em- 
phatic than those condemning the adoption of an only son. This 
was followed in Jamunobai v. Raycliand, ib. 229 ; see 2 Str. H. 
L 106. 

(y) Set; 12 Bom. H. C. B. at p. 383. 
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and this seems to have been approved by the Sadr Court in 
a later case, {a) 

In Bengal an adoption of the eldest of several sons is 
allowable. (&) 

Where the adoption of an only son is allowed it follows 
a fortiori that an eldest son may be adopted, as in Madras, (c) 
In Bombay the opinions of the Sastris have not been 
uniform. Thus it was said ^^an adoptive son should not be 
the only or the eldest son of his father.^’ (d) The eldest 
surviving son must not be given in adoption.^^ (e) And again, 

the giving of an eldest son is a sin : some hold that an 
only son can neither be given nor taken.^^ (/) But on the 
other hand — Though a man^s eldest son be dead, the next 
may be given in adoption. (r/) And the eldest of several 
sons may be given in adoption. (/i) In another case the 
Sdstri said the eldest son may be given in adoption to 
a widow.^^ (f) 

The case of Mlialsahai v. Vithoha^ (j) upholding the gift 
by a widow of her eldest son, was dissented from by Sir 
M, Westropp, C. J., in Lakshmappa v. Ramava, [k) The 
adoption of an eldest son is undoubtedly disapproved by 


(a) 15, pp. 387, 388. 

(5) Janokee Bcbea v. Gojmul AcUarjea cl al, I. L. E 2. Calu. 365, 
(t*) See above, p, 1042. 
id) MS. 1672. 

(e) MS. 1647. 

{/) MS. 1682. 

[g) MS. 1685. 

{h) MS. 1621. 

(t) MS. 1612. 

{j) 7 Bom. H. C. R. xxvi. App* 

(k) 12 Bom. H. C. R. at p, 324. 
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HindA law, (a) but all that it seems safe to say on the 
authorities is that the adoption of an eldest son is improper, 
not that it is invalid, {h) as is the adoption of an only 
son, (c) 

Even by those who object to the gift of an eldest son it 
is admitted that if a person has by his first wife a son, and 
by his second wife several sons, the eldest of the latter may 
be given or received in adoption, (d) It is also recognized 
that the subsequent death of the elder son does not render 
invalid an adoption of a second son in the lifetime of the elder 
son. (e) 

3. 3.— RELATION OF SON TO BE ADOPTED TO HIS 
FAMILY OF BIRTH— YOUNGEST SON. 

The Dakhan castes disapproved the gift of the youngest 
son out of throe or more, { / ) and a doubt seems sometimes 

(a) Nilmadhah Dass v. Bisioambhar Dass, 12 C. W. R. P. C. 29 ; S.C. 
3 Beng. L. R. P 0. 25 ; S. C. 13 M. I. A. 85 ; Jugbundoo Bun Sing v. 
lladasham Narendro, C. S. D. A. R. for 1859, p. 1556. An eldest 
son cannot be given in adoption according to Mit. Chap. I. Sec. XI. 
p. 21 ; Coleb 2 Str. H. L. 105. So Ellis, ib., who says some authorities 
make exceptions. The eldest son of a brother, however, may be 
adopted (^1 Str. H. L. 85) as an adult. 

{b) Debee Dial et al v. Hurlior Singh, 4 C. S. D. A. R, 320; Veera-> 
permal Fillay v, Narain Fillay, 1 Str. R. 91 ; Coleb. Dig. Bk. V. T. 
273 Com. ; Mit Chap. I. Sec. XI. para. 12; 2 Str. H. L. 81, 105 ; Yyav. 
May. Chap. IV. Sec. V. para. 4. 

(c) Datt. Mim. Sec. IV. 1 ss. ; Datt, Chand. Sec. I. 29, Sec. III. 17 ; 
Steele, L. C. 183; 2 Macn. H. L. 182, 195; Macn. Cons. H. L. 126, 
146, 147 ; 2 Str. H. L. 105. 

The references show a general condemnation of the giving of an 
eldest sou, but less decisive and unanimous than in the case of an 
only son. 

(d) Veerapermal Fillay v. Narain Pillay, 1 Str. R. 91. 

(c) Mnast. Dullabh Be v. Manee Bibi, 5 C. S. D A. R. 50 ; Nilmadhah 
Dass V. Biswambhar Dass, 12. C. W. R. P. C. 29 ; S. C. 3. Beng. L. 

P. C. 27; S. C. 13 M. I. A. 85. 

(/) Steele, L. C. 183,384. 

13.^ A 
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ta have been felt as to the lawfulness of such a gift. It is 
not however condemned by any recognized authority. A 
S&stri^s response on a case submitted to him was The 
youngest son may properly be given in adoption to a 
man of a diiBferent gotra. The Sastras forbid giving an 
eldest but not a youngest son.^^ (a) 


3. 4.~EELATION OF THE SON TO BE ADOPTED TO HIS 
FAMILY OF BIRTH— AMONGST SUDRAS. 

Although the gotra relation in its stricter sense does not 
subsist amongst SAdras, yet propinquity is recognized as 
giving rise to certain connexions and restrictions which coin- 
cide in a measure with those that prevail amongst the higher 
castes. (6) Through the gradual attraction and reception of 
the SAdras within the Brahminical religious system (c) the 
relation of a son to his father has with many come to be re- 
garded as involving a position and duties analogous at least to 
those of the Brahman, (d) The father being thus concerned 
in the rites to be celebrated by his son (e) the same rules 
which guard against the loss of those benefits amongst 
the other classes ought equally or almost equally to operate 
amongst Sudras. (/) This may be thought to have been 
secured for Bombay by the most recent decision on the 
point. There is not in the books any ground for drawing 
any distinction between Sudras and other classes on 


(a) MS. 1677. In the Mankars^ case, 2 Borr. R. at p. 95, the 
S&stris say a father is bound to keep his eldest and youngest sons, but 
for the latter part of the rule no authority is cited. 

(b) Datt. mm. Sec. II. 80. 

(c) Above, p. 924. 

(d) See above, pp. 921, 922. 

(e) See Steele, L. C. 225. The Jains do not celebrate the k^iya 
ceremonies, and amongst them adoption must be referred to a differ- 
ent basis. See Steele, L C. 416 ; above> pp. 922. 

(/) See Steele, L. 0. 413, 414. 
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the question of the legality of the adoption of an eldest or 
only son/’ (a) The S^stris hold the same view. Thus one 
replied ** an adoption of an only son (LingAyat) must be set 
aside.” (6) 

/ 

The adoption by a SAdra of an only son as a karta putra 
is allowed by the HindA law (c) in Bengal. A similar view 
was taken in Bombay by Sir M. Sausse, 0. J., (d) but it was 
opposed to the opinion of the SAstri {e) and has not been 
followed. 


(a) Per Sir M. Westropp, C J., in Lakslimappa v. Ramava, 12 
Bom. H. C. R. at p. 390. 

(Z;) MS. 1747. Sep above, pp. 88G — 888. 

(c) Musat. Tikday v. Lalla Iliireelal, Sufch. R. for 1864, p. 133. 
The term karta putra is used as a synonym for kritrima putra. 

{d) Mhalaahai v. Vitliobay 7 Bom. H. C. R. xxvi. App. 

(e) “ Til MayAkha, a Smriti (recollection) of (the sage) Vasishtha 
is thus (given) 

‘ One, meaning perhaps an ‘^only” son, is neither to be given nor 
received.’ The meaning oi this Smriti is written by the author of 
Mit&kshara thus ; — ‘ The prohibition regarding one (only) son applies 
only to the giver. Nevertheless this meaning of the author of the 
Mitakshara is not consistent with what is the plain meaning of the 
Smriti passage. Therefore, the giving of one (only) son seems to be 
prohibited. Now among Sddras, if a mother gives her son, of age, 
to her brother to be adopted, there is no objection So it is stated 
in MayAkha May this be known to the KhudAvans (divine person- 
ages). 

'^Authorities. — MayAkha p. 107, line 7 : — 'One (only) son should 
neither be given nor received, (because) he saves persons.’ (The 
Sh&stra meaning.) : One son should not be given and received, be- 
cause he saves his foreborn (i.c. predeceased.) [That is, by perform- 
ing their funeral rites, the Shrdddhs at Guya, <fec., he conveys his 
foreborn upwards (to heaven) ]. 

MitAksharA Yyavah&rAdhyAya, leaf 54, side 1, line 3 : — ' From 
the use, of poverty (it follows that) in prosperity (the son) should not 
be given.’ This prohibition is the giver’s (i. e, applies to him). 
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4.-FITNESS FOR ADOPTION AS AFFECTED BY 
PERSONAL QUALITIES-SEX. 

There is no instance in Hindi! law of an adoption of 
a daughter to inherit, (a) 

In the Dattaka Mimamsa a section (VII.) is devoted to the 
attempt to establish the adoption of daughters as an insti- 
tution of the Hindu law. Great learning and ingenuity were 
expended on this effort^ but it has failed to gain acceptance 
for the proposed doctrine. (6) The Vyavahdra Mayflkha (c) 
rejects it, and no Sastri has maintained it except as a possible 
variance justified by caste custom. As when one said — An 
adoption by a woman of a daughter given by her mother 
may be recognized if conformable to the caste rules.^^ (d) 
The only custom allowing it is that of the dissolute women 
whose imitations of adoption have already been considered, (p) 

Meaning : Because it is said that in adverse time the son should be 
given, in the absence of adverse time (the son) should not be given. 
This prohibition applies to the giver. Bo the prohibition that one 
(only) son should not be given (also) applies to the giver alone. 

“Mayiikha, p. 100, line 3:— ‘He who is married, and even he 
who has a child (or children), can become an adopted son.’ Meaning : 
He who is married, or even he who has a son, (can) become an 
adopted son. (From this there seems to be no objection to a grown- 
up son being an adopted son ) 

“Mayukha, page 102, lino 4: — ‘Let the mother or father give.’ 
Meaning : Either the mother or father should give the son to bo- 
adopted. 

“ Maylikha, page 105, lino 8 : — ‘ A daughter’s son and a sister’s son 
should be given to a ^tidra only.’ Meaning : A daughter’s son and 
a sister’s son should be given to a 6 Odra.” 

(a) Doe dem Kencover Bye et al v. Hanscover Bye et al, East’s Notes, 
Case 75. Daughters cannot be adopted, 2 Str H. L 217. ^ee above, 
p. 1015, C. 2. 2, as to a quasi-adoption by a dancer. 

(5) Bee above, pp. 873, 932. 

(c) Chap. lY. Sec. Y. para. 6. 

(d) MS 1681. 

(,e) Above, pp. 932, 933. 
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In TTpncowpr^ case (a) the pandit denied that the adoption 
of a daughter was consistent with the Hindfl law. Yet in 
another case the adoption of a niece in order that she might 
become the mother of a putrika-putra was allowed. (6) The 
adoption, it was said, should be prior to marriage. This 
decision seems never to have been followed, and like Nanda 
Panditta^s doctrine stands outside the living law. (c) The 
validity of any such adoption of a daughter must rest on a 
special custom. 

The adoption of a sister, it was ruled, is illegal to the 
prejudice of legal heirs, (d) 

A sister’s daughter, or her son, cannot become a putrika- 
putra. (p) The institution is in fact no longer recognized, (f) 
though in the case quoted below it was only questioned by 
the Judicial Committee whether the old rule of HindJ law 
still exists, namely, whether a daughter may be specially 
appointed to raise a son, and the son of such daughter be 
preferred to more distant male relatives. If so, it was said, 
inasmuch as the rule breaks in upon general rnles of suc- 
cession whenever an heir claims to succeed by virtue of that 
rule, he must bring himself very clearly within it. (g) 

4 1.— FITNESS FOR ADOPTION— AGE 

The proper age of the son to be adopted is stated in 
widely different ways by different castes, (h) It is generally 

(a) Above, p. 1052 (a) 

(5) Nawah Rai v Baggawuttee Koowur, C C. S D. A. R. 5. 

(c) 1 Macii. H L. 102. 

(d) Tooloouiya Sketty v. Coraga Sliellaty, M. S. D. A. R. 2848, p. 75. 
The adoption of a sister is wholly illegal ; she coold not have been 
begotten by the adoptive father without incest. 

(e) Nursing Narain v. Bhution Lall, Sp. No. C. W. R. 194. 

(/) See above, pp. 886, 890, 894. 

(y) Thakoor Jibnath Singh v. The Court of Wards, 23 C. W. R. 409. 
For the law as now received, .‘jee above, pp. 886, 890, 896, 932; 1 
Macn. H. L. 102. 

(A) Steele. E. C. 383. Bee above, p. 929. 
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agreed that the child ought to be young in order that he may 
become united by affection to his adoptive parents, (a) but this 
is rather a maxim of prudence than of law. Some castes fix 
the limit of age at five years ; many at twenty-five ; a few at 
fifty. The last indeed do not recognize a legal limit of mere 
age, though, with the others, they require that the adopted 
son should be younger than his adoptive father. (6) 

The proper age for adoption is not uniform even for the 
same district in every caste. A boy may generally be adopt- 
ed from the twelfth day after birth to his upanayana, which is 
eight years for Brdh mans, eleven years for Kshatriyas, twelve 
for Vaisyas. Sftdras may be adopted till the sixteenth 
year, (c) This is however simply the age of majority 
according to Hindil law. The statement must be taken as 
rather of what is recognized as right than of what is 
obligatory. 

The native lawyers have written very elaborately on the 
subject of the boy’s age as connected with his Samskaras. 
These views are considered below, (d) In the North-West 
Provinces it was ruled conformably to the Dattaka Mimamsa, 
that adoption in the Dattaka form ought to be within six 
years of age of the adoptee, (e) In Bombay on the other 
hand a person of whatever age is eligible for adoption. (/) 
Even— 


(fl) See above, p 932. 

(6) Steele, L. 0. 182. 

(c) Ry. Sevagamy Nachiar v. Heraniah Gurbah, 1 Mad. S. D. A. R. 
101. See 1 Mori. Dig. p. 22, Notes 8 and 9. The authorities quoted 
in 2 Macn. H L. 176, 178, give five years as the age within which a 
boy ought to be adopted. See Datt. Mina. Sec. IV. 32, 33, 43, and the 
Datt. Chand. Sec. II. 30, which gives eight years of age as the usual 
limit amongst Brahmans. 

(d) Sub.-sec. 4. 7. 

(e) Th, Oomrao Singh v. Th. Mahtab Koonwar, 2 Agra Rep. p. 103. 
(/) R. Vyankairav v. Jayavantrav, 4 Botn. H. C. R 191 A. C. J.; 

MhaUabai v. Vithoba Khandappa, 7 Bom H. C R. App. xxvi. 
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A man of 50 and having children, may be adopted if he 
has parents to give him away, but not otherwise.*^ (a) 

A fatherless person of 30 years of age,^Mt was said, ^‘may 
be adopted with the consent of his mother or elder brother/’ (6) 

4. 2.-JUNIORITY OF ADOPTED SON TO ADOPTIVE 
FATHER. 

It has been noticed that the son adopted must be junior 
to the adoptive father. On an extension of the same princi- 
ple he should be junior to his adoptive mother, when she, 
as a widow, adopts him. (c) Thus the Sastri says generally. 

The adopted should be junior to the adopter.’’ (d) 

4. 3.— BIRTH DURING ADOPTIVE FATHER’S LIFE. 

The imitation of nature is not carried so far as to disqua- 
lify a boy who, from the time of his birth, could not have 
been begotten by a deceased adoptive father. When autho- 
rity to adopt is given to widow, she may adopt a boy not 
born at her husband’s death, (e) 

4. 4.— IDENTITY OR DIFFERENCE OF FAMILY OR GOTRA. 

This subject has been considered in the preceding Sec- 
tion. (/) When members of the lower castes are concerned, 
the term gotra” is used in a second intention, but though 
this part of the subject is rather obscure it would probably 


(a) MS. 1755. 

(b) MS. 1645. The competence of the elder brother to give in 
adoption is denied. See above, p. 930, and below. Sec. V. 

(c) Above, p. 884; Steele, L. C. 182, 184. 

id) MS. 1673. 

(e) East’s Notes, Case 10; 2 Mori. Dig. p. 16. 

(/) Above, p 928 ss, and Sab-sec. 2. 2. of the present Section. In 
the Mankars^ case, 2 Borr. at p. 95, the S&stris say that a brother’s 
or a daughter’s son may be adopted without any ceremonies but an 
oral gift and acceptance. 
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be held that the same degree of propinquity which makes 
mere age a matter of indifference in the higher castes has 
the same effect amongst Sudras. (a) Whether the absence 
of a true gotraship enables a Sftdra to adopt indiscriminately 
any son younger than himself is a point that still awaits 
determination. The opinions of the Sastris would probably 
be opposed to such a license except on the ground of the 
Sddras being below the operation of the religious family 
law, but no obstacle or preference probably would be recog- 
nized by the Courts as arising from consanguinity — none 
that is of an obligatory charactei’. In case of difference of 
gotra the adoptee should be under five years of age; in case 
of identity the age of the adoptee is not restricted. { 1 ) 


(а) See Datt. Mim. II. 6, 80. 

(б) Steele, L. C. 43. Extract from the Dharniasindliu, — Who may 
or may not be adopted {see 12 Bom. H. C. R 373) : — 

Amongst Brahmans the son of a uterine brother, because prefera- 
ble, is to be taken first. 

In his absence any Sagotra-Sapinda, or the son of a half-brother. 

In the absence of such, an Asagotra-Sapinda, one produced in the 
family of the maternal uncle or in that of the father’s sister, &c. 

In the absence of such, an Asapinda of the same gotra. 

In the absence of such, even an Asapinda of a different gotra. 

Of the Asagotra-Sapindas the sister’s son and the daughter’s son 
are prohibited.* * * Bat by a Sudra even a sister’s son 

and a daughter’s son are receivable. * # The adopter 

having adopted should perform the ceremonies commencing with the 
jAtakarma or those commencing with the chddakarana for the boy 
adopted. This is the preferable doccrine ; but if a boy for whom they 
can be so performed is not procurable, then from amongst the Sago- 
tra-Sapindas, one whose upanayAna ceremony has been performed, 
or even whose marriage has taken place, may become an adopted 
son ; but in the latter case, only if he has not produced a son. So it 
seems to me. If adoption is to be (=can be) made from amongst Asa- 
pinda-Sagotras only he whoso upanAyana ceremony has been performed 
is to be (may be) taken. This appears also. As to a Bhinua-gotra 
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Difference of gotra makes it important that the Samsk&ras 
should not have been performed in the family of birth. 
Identity of gotra makes this a matter of comparative indif- 
ference. {(f) Hence the following opinions : — 

‘^The person adopting may select whom he likes, without 
the assent of his relative's. If of a different gotra the boy 
should be adopted before tonsure.*^ (b) On the other hand — ^ 

‘‘ A man of fiO, and having cliddren, may be adopted if of 
the gotra of the adoptive father. The latter should invite 
his kinsmen, but their assent is not essential.^* (c) 

A marri('d sngotra may be ado]>ted by a widow in the 
Dekhan. A gift made by tlie widow, prior to the adoption, 
may be sot aside by the adopted son, in this as in other 
cases, (d) 

Romo decisions recognize iliat limitation of age becomes 
material if tin' adoptee is takem from a lino of strangers, (e) 
agreeing with the Sastri, who says — 

(one of a different »^otrjt), he whose npaiia} ana has not been performed 
is alone to be r(‘cei\ed. Some authors, however, say that a Bhinna'^ 
gotra, whose upimavaiia lia.s been juTfonned, may also to received. 

(or) Above, ]) O-S 

(A) MS. lii'fon' ufiniiAvana, 2 Str. TL L 104. 

Colebrookc sjiys • — “ See MitAk^h on InJi. Ckap 1 Sec. XI. 13 ; 
A difference of opinion prevails in regard to adoption of adults, or 
persons for wliom certain ceremonies termed Saip^kAra (marriage of 
^ddras, and tonsure of the liigber tribes) have been ])erformed, the 
prevalent doctrine, in most xairts of India, being adverse to it. The 
objections are less forcible in the instance of a relation of the male 
side, than in the case of a stranger.'* 2 Str. H L 109. 

(c) MS 1034. Sub-scc 4 9 

(d) Nathajiv. Hat /, 8 Bom, H. 0 K* 67 A. C. J., quoting — (1) Rajot 
Vyanhatrdv Atia'inlrdv NiinOd/kfO' v. Jnyavantrdo bin Malhdrrm 
Ranadivcy 4 Bom. H. 0. R. A 0 J. 191 ; (2) Rakhmdbdi v. Rddhdbdi, 
6. Bom H. C. R. A. C. J. 181; (3) Steele, pp. 44, 182; (4) Ranee 
Kiahen v. Raj Oodwunt Singh et al, 3 C. S. D. A* R. 228; (5) Bamtmdois 
Mookerjea et al v. Musst. Temnes^ 7 M. 1. A. 169. 

(e) Verayermal Pillay v. Nan^ain Pillay, 1 Str. R. 91. 

133 R 



1058 


FITNESS POE ADOPTION. 


[BK. m, 8 . IV, 4. 7. 


The adoption of a boy of eight years old, belonging to 
another gotra, and whose chaul and munj have been per- 
formed, is invalid/^ (a) but this rigour cannot probably be 
maintained in the present day. (b) 

4. 6 —BODILY QUALITIES. 

The same qualities are required in an adopted son as in a 
son who is to inherit. Thus leprosy (c) or congenital blind- 
ness would disqualify, as making it impossible that the 
sufferer should discharge the ceremonial obligations of a son 
to his ancestors, ((f) 

4. 6 -MENTAL QUALITIES. 

Idiotcy or insanity disqualifying for inheritance disquali- 
fies for adoption also, (e) and for the same reason. Oases 
are wanting, as in practice no one seeks to adopt a boy 
known to be disqualified. When the boy has reached a 
stage of intelligence his own assent must be obtained, which 
at an earlier stage may be replaced by that of his pa- 
rents. (/) Sadriham, (g) properly understood, includes a 
kindly feeling between the adoptive father and son, and a 
disposition to obedience on the part of the latter not amena- 
ble to strict legal rules. (7/) 

4. 7.— EELIGIOUS AND CEREMONIAL QUALITIES. 

Great differences of opinion are found amongst the authori- 
ties as to the precise stage of progress in the Samskaras or 
family sacra at which a boy becomes indissolubly united to 

(a) MS. 1629 

(h) See below, Sub-sec 4. 7 
(c) A cripple. Steele, L. C. 184. 

{d) See above, p. 575 ss. 

(e) See above, p. 580 ss; Steele, L. C 184. 

(/) Above, p. 931; Datt. Mlm. Sec. IV. 47. 

(p) Above, p. 928. 

{h) Steele, L. C. 182. 
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his family of birth, (a) Some maintain that a severance may 
be made at any stage such as to fit the subject for initiation 
in another family, (b) The Dattaka Mimarnsa seems to allow 
adoption after tonsure to six years of age. (c) The Dattaka 
Chandrika gives eight years of age as the limit of age of a 
tonsured boy. {d) But both seem to allow a dissolution of 
the filial bond even after initiation by a repetition of the 
ceremony of initiation, (e) The Vyavahara Mayukha expressly 
allows the adoption of a married man, (/) though marriage 
is the limit set forth by other authorities as that at which 
adoption even of a SAdra becomes impossible. It concurs 
with the Dattaka Chandrika in doubting the genuineness of 
a passage on which the limitation to five years of age is 
founded. Sutherland, in his Synopsis, gives it as ^^the most 
general and consistent rule that ^ any person on whom the 
adopter may legally perform the upanayana rite (g) is capable 
of being affiliated as a dattaka son.^ {h) Macnaghten states 
very decidedly that no adoption is possible after the upana- 
yana has united a boy to his family by a second birth. ( i) 

The Nirnaya Siudhu, which is frequently followed by the 
SAstris, calls that son anitya datta, who before adoption has 
proceeded in the Sainskaras even so far as tonsure, but 
on this point the people have rather taken the SamskAra- 
kaustubha for their guide, which allows adoption after ini- 
tiation, as the Vyavahara Ma^ liklia allows it after marriage, (j) 

(a^ As to those, see tlio Note Coleb. Dig. Bk. V. T. 134; Datt. Mtm. 
IV. 23 ; and Maim. II. 27—08. 

(6) Above, p. 928 ss. 

(c) Datt. Mim. Sec. IV. 48—54. 

(d) Datt. Chand Sec IT. 30 

(e) Datt. Chand. Sec. II. 25—28 ; Datt. Mim. Sec. IV. 51, 52. 

( f) Vyav. May. Chap. IV. Sec. V. para. 19. 

(y) Investiture with the sacred thread. 

(A) Suth. Synops. Head II. ad jin. See Notes XI. and XII. to the 
same. 

(i) 1 Macn. H. L. 73. 

(i) See above, p. 896. 
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The authorities being so obsi^ure and inconsistent the 
guidance afforded by custom and by the Sdstris becomes 
of peculiar importance. Here again however there are consi- 
derable differences, the caste rul(‘s being much more indul- 
gent than the learned Brahmans. 

In the opinion of the Sastri the adopted boy should be 
under five years old, and liis chnda (a) and ollun* sacraments 
should be performed assigning ]nm t!ie adojdivo father's 
gotra." (6) Some of tlie native authorities nior(M)vt^r and 
several decisit)ns allow that tlie efiect of toiisuioas bai*ring 
adoption (r) ina\ l)o und(jn(‘ by an ap])i'opriate sacrifice 
even in the (*as(‘ of mi only son. But on the cUher hand 
howev^er much tli(‘ ag(M»f adopte(^ nriy lu' above* live years, 
his adoption nil! be valid if tonsure was not })ei*forined in 
the natural family, (d) 

Connexion in gotra makers a mwv initudion unimportant, 
and thus the adoption oi‘(l) as.igotra, (2) or ofonedescc'uded 
directly from a common mah* aneo^lor, (‘)) or of a near re- 
lative of adoj)ter (m tin* paternal sidi* is oood, tliongh he is 

(a) Toiisiir(‘. 

(7)) MS. Mno S>c uhi)\v, p 

(r) iSij Joy, lion If IJohsto V. Sy Si7jn'i<>on(hy 1 Fhilt. 75, 

28th March is;^7 , 1 Ma. ii. 11 li. 7*J ss ; 1 (VIch ])irr iP;. V. T. 
182, 18;h 27:i; Macn. (\)ii. If L 111, 11(>, itrj, 205; i Sir. 11 L. 
91 ; 2 Str. H. L 87, when* tin* Sfisti'i iho ii})aarivana, or mar- 
riage as the limit hcyoiul wIikIi a ti-aiisler to anotlier family bo* 
comes impossible, 'flu* cash* la^^s(l() not m ifomhay make ton- 
sure a limitation, though they, in .some ras(“^, give this rtfcct to 
investiture and marriage, St c(*l(‘, L (\ 182 Bvon as to those the 
practice is lax. Sub-sec 4 9. 

{d) VeoraiiennaJ Pillay v. Nnrain PHlay. 1 »Str R. 91 ; Mnsst Bid- 
labhBai v. Manoo Bihi, 5 0. S. D.A.R. 50 ; .see Datt. (^band.Sec. II. 20 — 
33 ; Datt. Mirn. Sec. IV. 22 — 51, and the notes to the preceding case. 
At 2 Str. H. L. 123 Ellis says tliat a boy adopted after tonsure 
becomes an anitya datta, whoso sou belongs to the original family of 
his father. Colebrooke says the son belongs to the family of his 
father’s muiij (investiture) 



BK. lU, S. IV, 4. 8.] 


INVKSTITURK. 


1061 


above five yeaw in ago ami tonsure Las been performed in Lis 
natural family, (a) 

4. 8.- INVESTITURE WITH THE SACRED THREAD. 

A boy ought to be adopted before the performance of Lia 
munj, (b) or investiture with the sacred thread, (r) accord- 
ing to the law of some few castes. Theotliers do not appear 
to make a point of this. In many of course there is no 
upanfiyana cc'remony ; the fullest initiation of which a youth 
IS capable is obtained by marriage, wdiich in sudi castes takes 
the place to ‘^omo extent of the investiture, (d) The re- 
striction however must in either case be understood as 
subsi.sting only as l)etw(‘en strangers by family and gotra. 
Amongst persons nearly eonnected there is no barrier 
raised to adoption by final dedication to the same family 
or gentile divinities, (e) 

(al Tfivjorr Rajrf's I R ; V< /'rffpfrmal PUlai/ v, Nar rain 

Fillay, 1 Str, K. 91. 

(/>) Seo above, p. .928 ; and 4. 8. 

(r) Steele, L, C. 182, o83. For the proper ages of investiture see 
Datt. Chand 8oc. II. Note 

id) Datt Cliaiid See. 11. 29, ; Coleb. Dig. Bk Y T 121 Comm. 

(^) Eriractfiom th< S<nnskdrak<tustudha (scr 12 Bom. H. C. R. 
374) : — Onemaybeado])tedas a son whether the Sainskaras commenc- 
ing with tonsnie liave taken place or not, and whether he has passed 
his fifth year or not. As to the doctrine ‘ one whoso Samskaras have 
not taken place is alone to be adopted,' and ‘ who has not completed 
his fifth year is alone to be adojited,’ founded upon the Kalika PurAnAr» 
that IS wrong ; because some say the passages arc not genuine, as they 
are not to be found in many copies of the Kalika Purana ; and others say 
that, oven if they be genuine, the first three shlokas have reference 
to Asagotra adoption ; that, therefore, the last shloka also must bo 
taken to have refei-ence to the same subject ; and that hence the rule 
does not apply to a Sagotra adoption ; and they lay down that even 
a married (man) may be adopted. But the truth is, that even in the 
case of Asagotras a general prohibition (or non-recognition) of adop- 
tion after the Sarask^iras ending with the upan^yana have been per- 
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It has indeed been said that there is not in strictness any 
authority for the adoption of a boy whose raunj or upaniyana 
has been performed, (a) And also that — 

boy (Brahman) cannot be adopted after his munj. 
The form of adoption gone through confers no right of heir- 
ship on him.^^ (h) 

In other cases the Sastris answered — 

boy of a different gotra should not be married or have 
been invested with the thread/' (c) 

A boy adopted from another gotra should bo taken before 
his thread investiture and marriage. In the same gotra this 
is not essential. In the former case the adopted acquires no 
rights of inheritance." {d) A boy whoso upatiayana had been 
performed would in Madras become but temporarily attached 
to the adoptive family, (c) In Bombay on the other hand 

formed is not possible upon the strength of the Puranfi passages, be- 
cause the authority of the Vedas to overrule contrary passages from 
the Smfitis (and Puranas) is well cstablislied by the rule of commen- 
tators to determine the relative authority of texts, and the above 
passages of the PuraiiA are in opposition to the llahvnclia Brahmana. 
Thus it is indisputable that the expression ‘ the son given and the 
rest’ includes ‘ the sou made and the rest.’ Honce it follows that one 
on whom the Samskaras have been performed in his natural family can- 
not become a self-given son eitbor. But in the Brahmana it is plainly 
stated that Shunashepa himself became the sou of Vishvamitra, and 
it is not to be supposed his upanayana had not been performed in his 
natural family.” 

(a) P. Venkatdsalya v. M. Venkata GhMa et al, 3 Mad. H. C. R. 28. 
ijb) MS. 1751. See above, pp 898, 899. 

MS. 1616. Tbo question was as to son of father’s brother’s 
daughter’s son, who would he unht for adoption on account of his 
mother’s consanguinity with the adoptive father according to the 
stricter rules as to the prohibited degrees. See above, p. 937. 

(d) MS. 1615. 

(e) P. Venkatesaiya v. M, Venkata Chdrlu, 3 Mad. H. C. R. 28; 1 Str, 
H. L. 88, 89, 90. The anitya datta, whose son returns to the family 
of the father’s original gotra is nowhere recognized by the Bombay 
SAstris, see above, p. 899. 
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the adoption by a Brahraan of a boy of a different gotra, whose 
munj had been performed, was pronounced quite legal and 
effectual; (a)and a similar answer was grounded on an in- 
stance of such an adoption said to be given in the Veda, {b) 

In Lakshmappa v. Ramava (c) it is laid down by Nana- 
bhaiHaridas, J., consistently with the replies just quoted, that 
the performance of the chudakarana (t?) and the upanayana(e) 
in the family of his birth does not disqualify even a Brahman 
for adoption, as the effect of these ceremonies may be 
annulled. 

In Bengal the adoption of a boy, eight years old, was 
held to prevail over a daughter's claim to inheritance, the boy 
not having been initiated in the natural fathcr^s family. (/) 
But a contrary rule would prevail where even the childa had 
been performed. 

The father of a boy after agreeing to give him in adop- 
tion performed his tonsure under his own family name. 
Afterwards the adoption was carried out and the homam 
performed. The Pandit pronounced such an adoption 
invalid. (^) 

4. 9,— FITNESS FOR ADOPTION— AS AFFECTED BY 
MARRIAGE. 

Strange (//) gives marriage in the fourth class as a cere- 
mony after which adoption becomes impossible. This is 

(a) MS 1719. 

(b) MS. 1717. The referonre is to the sitory of Sanahsopa, (above, 
p. 896) on which the Samskdrakaustubba founds the doctrine here 
followed by the Sastri. 

(c) 12 Bom. H. C. R. at p. 370. 

{d) Tonsure. 

(e) Investiture. 

(/) Ke&rut Nii/raenv Mussi, Bhohinffree, 1 C.S. D A. R. 161 ; Sreene^ 
vaesien v. Sashyummal, M S. D. A. Dec. 1859, p. 118 ; see 1 Sir. H. L. 
89, 90. 

ig) 2 Macn. H. L 181. 

(A) 1 Str. H. L. 91. 
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confirmed by a Madras Sastri, (a) and the same appears to 
have been the opinion of Jaganmltha. (b) 

The Poona Sastris do not however recognize the necessity 
that adoption should precede inuiij and marriage. The 
passage so interpreting the law is said by the author of the 
MayAkha to be an interpolation.’^ (c) It is only the question 
of marriage that could be raised in the minority of cases, as 
for Sftdras there is no other (initiatory) ceremony but 
marriage, {d) Thus it was answered : — 

^^The son of a sister-iii-law may be adopted by a Brah- 
man. But a married man of the same gotra only can be 
adopted.’’ (c) 

This condition being satisfied the adojition of a married 
man is admissible, though of the mature ago of ^15 years, 
and though lie has a family, and his natui'al father prohibited 
adoption, (/) 

(a) L> Str. H. L. 87. 

(t) Coleb. Dig. Bk V T. 18)», 27l\ (/onnn. “ The invt'stiture 
and other ceremonies . . concern mca ot tlio twice-born 

classes : marrinpc is the only sacrament lor a man of the servile 
class.” Coleh Dig. Bk. V T. 1*J1 Comm A man of the servile 
class universally obtains marriage as liis only sacrament ( Samskara)** 
Ib. T. 122. 

(c) Steele, L. C. -tt. above, p. 1121k 

{(1) Sy Joy many Doasu' v. .S/y SibosuonJry Doffsn\ 1 Full 7o. 

ie) MSS. 1642, lOlJk 

(/) Sreo Brljbliookuujre Maharaj v. <S>rc (jakoluitisnojev Maharaj, 
1 Borr. 181, 202 (2nd Edn.); Lakshinujipf/ v. R/tmttva ef nl, 12 Bom. H. 
C. R. 304; Vyav. May. Clmj) IV See 10. 'riio Sastris in reply to a 
question put to them said ; — In the coirimenccincnt of the Shastr it is 
written, A woman who has lost her husband must obtain the sanction 
of her father previous to adopting a son, and if she have no father 
then that of tho caste. Again it is written, that a woman who has 
reached years of discretion mny of herself perform religious duties 
So she may adopt a son without permission, if none of tho caste are 
at the time to be found. It is also stated that a boy under five 
years of age should be adopted in order that he may be brought up in 
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The more recent decisions also say that the adoption of a 
married boy is admissible, if he is a sagotra, though he has 
children, amongst Sudras. (a) And generally it may be said 
that by the law of Bombay the adoption of a married SAdra 
is not invalid, (6) as in Lakslimappa v. Ramava, (c) it is 
ruled that a married sagotra may be adopted, sagotra mean- 
ing one in a relation of natural propinquity. 

Whether upanayana and marriage in the natural family 
are a bar to adoption in another family among Brahmans, 
was a question raised in the case referred to below, (d) 
The Court refused to consider it, holding the defendant 
bound by estoppel from disputing the adoption as he had 
taken part in the ceremony. Elsewhere than in the Bombay 
Presidency a married man does not seem to be eligible for 
adoption, even amongst the lower castes. Thus in Bengal 
the adoption of a Sudra, if otherwise eligible, is permissible 
at any age prior to marriage, (/) not after it. 


the religious tenets of his adoptive father. This relates to cases where 
no rclatioiishi]) subsists, but when a relation is to be adopted, no 
obfitaclc exists on account of hi"- being of mature age, married, and 
having a family, provided he pos-,ess common ability, and is be- 
loved by the person who adopts him. However, if the father of the 
pcTson to he adopt'd he seriously a\erse to it, declaring that his son 
sliall not be given in adoption, the ceremony cannot be performed* 
since the Shastr ordains that the free consent of the father is neces- 
sary to the adoption of his son by another person. 

(а) Nathaji v. Han, 8 Bom. H. C. R 67 A, C. J. ; Lakslimappa v. 
Ramava, Bom. H. C. J. F. for 1875, p. 39-4 ; Vyav. May. Chap. IV. 
Sec. V. 19. 

(б) Lakshnappa v. Ramava^ Bom. H. C. J. F. for 1875, p. 394; 
Mlialsabai v. Vifhoba Kliandappa, 7 Bom. H. C. R. Appx. xxvi. 

(c) 12 Bom. H. C. R. at pp. 372, 373. 

(d) Saddshiv Moresliivar y. Had Moreshwar, 11 Bom. H. C. R. 190. 

(e) By. NUradaye v. Bholanath Doss, Beug. S. D. A. R. 1853, p. 553. 
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In Madras too tho adoption of a married boy is illegal, {a) 
It is illegal though the adopted is a Sddra (28 years old.) (6) 

4. 11.— FITNESS FOR ADOPTION— PLACE IN CASTE OF 
THE ADOPTED SON. 

According to the custoinaiy law of tlio Deklian exclusion 
from caste annuls an adoption, (r) It must () fori lor! pre- 
vent it, as no bcnelit, or at least not the benefit cliicfly re- 
garded, can be had from an oiitcastc son. 

FITNESS FOH ADOPTION— IN CASE OF ANOMALOFS 
ADOi’TJOXS 

In the case ot an adoption anomalous, as nuule l>y aniotlua* 
instead of a widow, if such an adoption can be allowed, no 
variance, so far as is known, aris(‘s in the choice of the boy 
to be adopted. The dvyumushyayana has lanm considc'red 
under the head of an Only soiP^ and of llelation througli 
the natural father.^' {d) As the coniu‘xion of a dvyamush- 
yayana with his own family is not severed tliere is no 
fulness of the filial relation between him and his quasi-adop- 
tivc father ; consecpicntly the restrictions arising from ideal 
physical relations between the adoptive parents and the 
real ones do not apply to this case, lii practice, however, the 
adoption of a sister^s or a dallgllter^s son as a dvyinnushya- 
yana is not known to occur. AVhero the adoj)tion is allowed 
at all it is allowed in the fullest sense, (c) 

We have above seen one instance ( / ) in which a reminis- 
cence of the ancient institution of the putrika putra seems 

(a) Ity. Sevagaiuy Nachiar v Jlvmnlnh Gurbah, 1 M. S. D. A. R. 101. 
{h) Vlrakumara Servaiv. Gopalu Servai, M. S. D. A. 11. 18G1, p. 117. 

(c) Steele, L. C. IS^j; comp, above, pp. 944, 94(). 

(d) See pp. 897 ss, 1023, 1040. 

(e) Above, p. 887. 

if) p. 1030. 
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to have been preserved in practice though opposed to the 
law of to-day. {a) In such a case should the practice be 
authorized by caste custom^ there can be no room for choice 
of the son. (h) 

According to usage in Malabar, adoption is necessary 
among the Chetty caste, to constitute the sons of daughters 
lawful heirs on failure of sons, (r) 

—FITNESS FOR ADOITION— IN CASE OF QUASI- 
ADOPTIONS. 

As the kritrima form of adoption (^/) not recognized in 
llornbay no extended notice of it is called for in the present 
eoiniexion. No restriction seems to be placed on the 
choice of the son (/) adopted by a man or a woman. lie 
must (‘xpressly consent to the adoption, and be contracts no 
family relation with the cognates of the adoptive father or 
mother. (/) This is adoption with all the original signi- 
ticauec taken out if it, as in thela^t stages of the Roman law, 
or rather pcM'hai)^ an inartistic inclusion within the law of 
adoption of an aboriglual* local custom which could not be 
moulded exactly to the Brahminical scheme. (//) 

((/) Above, pp. S77, 

{h) The jaitrika putra wlio in some lists (Yiijuavalkya, Devala) 
stands second, has no ])liicc in Mauu\ hat. This some explain say- 
ing that he staiuls on exactly the same fooling as an aurasa. By a 
laxitj" ol‘ cxpre>sioii the daughter lier^elf might be called putrika 
putra, and Ix'ing appointed by her lather might perform his obsetiuies. 
Snth. in ‘d Str. 11. L above, pp. 877, 885, 888,8.)!.. 

(r) 1 Mud S. D A. U 157 

(</) 6V/‘ above, ]). 

(c) Chman Diffi v. Kiniliia Singh, 3 C. S. D. A. R. Ill, is discre- 
dited by the observations in Srimafi UhU( P'^gTs case, L. R. 5 I. A. at 
pp. 51, 52. 

(/) 1 Miicn. IT. L. 75, 7G. Ilcuce the adoption of an only son gene- 
rally disallowed is lawful where the kritima adoption is recognized. 
Muset, Tikdey v. Lalla Hnrylal, C. AV. R. Sp. No. p. 133. 

(g) See above, pp. 155, 859, 879 Note (e), 888. 
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la the natural adoptions in uso amongst the tribes in 
GujanUh (^) which from the orthodox HindA stand-point 
must be regarded as mere quasi-adoptions, no restriction is 
known to exist on the choice of the boy. Nor is it known 
that a girl is recognized as a fit subject for adoption. (6) The 
son of a near relative, male or female, is taken as the foster 
son (palak putra) with such doubtful rights as have already 
been described. 

The adoption of her own brother's daughter by a widow, 
governed by the Mitaksharfi, can be regarded only as an 
adoption in the popular not in the legal sense, (c) 

A man cannot bo adopted into a family governed by 
Alya Santana law. (d) 

Adoption amongst Kalavantins is to bo governed entirely 
by the custom of the class. The Sastra gives no rules.^^ (r) 
So far as an adoption can be recognized at all it seems to bo 
a matter of the freest choice, as in the following case: — - 

A dancing woman brought up a son of her servant as her 
own. On her death his daughter was put into her place to 
draw the temple allowance. The Sastri declared the foster 
son heir by caste custom, not his daughter. (/) 

(a) Above, p. 925. 

(b) A foster-daughter is mentioned above, p. 454 Q. 1 ; but she is 
not recognized as a subject of any right of inheritance. 'I’lie Gnja- 
rdth castes who admit a foster-son do not^allow him to be replaced 
by a daughter. 

(c) Musst Tliakoor Daylioe v. Rai Balack Ram, 10 C. W. R. 3 P. C. 
See above, p. 933. 

(d) Munda CheUy v. Timmaju Eensu, 1 Mad. II. C. R. 381 Note. 

(e) The case was one of a sister’s son’s son adopted by a Kalavantin. 
MS. 1651. As to the p&lak kanya of a dancer, see above, pp. 925, 1015, 

(/) MS. 1707. 
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SECTION V. 

THE CAPACITY TO GIVE IN ADOPTION AND THE 
CIRCUMSTANCES UNDER WHICH IT MAY BE 
EXERCISED. 

THE CAPACITY LIMITED TO THE PARENTS. 

It is plain that from the religious point of view the gift 
of a son in adoption ought not to be made without the con- 
currence of both his natural parents, (a) Besides his first duty 
to his father, the son owes ceremonial services to his mother 
and her father, (h) Even a step-mother shares the benefit 
of his sacrifices. In the sphere of positive law the natural 
connexion between the mother and her son has not been 
able to contend against the authority of the husband and 
father. The sources of tlie Hindu law give, in some places, 
a rather uncertain sound, but the general result is that the 
mother has no real control over a proposed gift by her hus- 
band, and can herself act alone in giving away a son during 
her husband's life only on a real or assumed permission from 
him. This will be evident from the following examination 
of the authorities. 

It will bo seen too that the capacity of the widow to give 
in adoption without an authority from her husband is more 
generally recognized than her capacity to take in adoption, 
though even in giving she has not an unlimited right. The 
principal text is in \^asishtha, but with slight variances it is 
found in other Smritis. 

The father and mother may give, sell, or abandon their 
son. But an only son is not to be given or received, as he 
must continue the line of his ancestors. And a woman shall 

(a) Above, p. 910. Datt. Mim. Sec. IV. 14, 15. 

(5) The subordinate character of the Sraddhas celebrated for a 
mother and her ancestors may bo seen from the discussion. Batt. 
Chand. I. 24. See also Datt. Mim. II. 72, Note. 
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neither give nor receive a son except with her husband^s 
permission/^ — Vasishtha XV., 2 — 5. (a) 

TheDattata Mimamsasays : — '^The capacity to give consists 
in having a plurality of sons, and the assent of tho wife^^ and 
so forth, (b) But tho most perfect gift, from tho religious 
point of view, must here have bccu intended, not one legally 
sufiicient. At another place in the same work (c) it is laid 
down that tho husband singly even, and independent of 
his wife, is competent to give a son, for in tho two passages 
cited (d) the fother is mentioned singly and unassociatod 
with the mother.’^ Tho reason rests in part on a gramma- 
tical subtlety which it is hard to appreciate, both fathei* and 
mother being mentioned ap})arently witlioiit any intention to 
assign a superiority to either; (o) bui reliance is placed also on 
the greater part of a father in his sou, (/) and on tho gener- 
ally subordinate place of the wife. AVhatever may bo thought 
of the reasoning tho conclusion is pcrfoetly clear. The 
Dattaka Mimrnnsa however allows tho gift as it allows tho 
acceptance of a son by a wife under a de](\gatiou from her 
husband still living. (^) When ho is dead his authority or 
assent can no longer bo had, and an adf)j)tioii is impossible, 
but the widow may give away her son under Hk' authority 


(ff) Amongst the Saxons thu i i<^ht of a liiLliei* to sell his children was 
recognized, and it continued for some time fiftcr they had embraced 
Christianity. — Kemble’s Saxons in England, \ol 1. p. 1. 

Thepasssgos in the Smritis coupling gift >Yith sale and limiting 
both to a time of distress ]>oint back to a stage at whif'li the doctrine 
of adoption had not been developed to anything like the (‘.xtent winch 
now makes it so important. tSW above, p. (’ohb. Dig lik. 11. 
Ch. IV. T. 7. 

(b) Sec. V. 11 

(c) Sec. IV. 13. 

(d) i.e. Manu IX. 168; Yajuavalkya 11. 130. 

(e) Vasishtha does subordinate the mother as shown above. 

(/) Above, p. 885. 

iff) Datt. Mim. Sec. 1. 16, 17, 18. 
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of the Smriti, which says : The father or the mother (both) 
may <give/^ (a) While the husband is alive she must not 
give without his assent ; when ho is dead she may use her 
discretion in the exigencies which would warrant a gift by 
the father. 

The Dattaka Cliandrika, after quoting Manu and Atri to 
the effect that a man destitute of male offspring may adopt a 
son^ (h) cites the familiar text of Vasislitha, Let not a wo- 
man either give or receive a son in adoption unless with the 
assent of her husband.’^ (^) Hence he gathiTS that with 
this assent a woman may adopt. The case of adoption by 
a widow is not specifically dealt with, but a woman may give 
in ado])tion wnlli Ik'P hu^band^- sanction if he be alive, or 
even without it if he be dead, or have emigrated or entered 
a iv'ligious order/’ (d) The author construes the passage 
<%f Yajuavalkya in its natural sense as giving authority to 
father and mother alike, (^) a cou'^truction which obviously 
iiivolvi's tlu‘ eom])(‘t('uce of a widow to adopt also without 
special authority for tlie purpose from her deceased husband. 

The ^ritakshara limits the mother’s authority to uive 
thus:— {/) 

^nie wlio is given by his mother with her husband’s con- 
sent, while her luisbaud is absent or after her husband's 
decease, or who is given by liis father, or by both, being of 
the same cla^s with the person to whom he is given, becomes 
his given son (dattaka). So ^lami declares. '' Ralambhat's 
commentary adds “ incapable ” to absent,” and ‘^without 
liis assent ” to ‘Sleceasc,” conformably to a general tendency 
to favour females found in this author. If the mother is 

in) Datt. Mim. See IV. 11, 1?. 

t/d See. I. 

(c) Sec. I. 7. 

((/) See. i.rti. 

(0 Sec. ]. 

(/WMit. Chap I See. XI. para. 9. 
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present her assent is deemed as necessary it woald seem as 
the father’s, (a) Oasto custom, however, though it re- 
cognizes the mother’s assent as desirable, does not regard it 
as indispensable, (b) 

The Vyavahara MayAkha, (r) referring to Manu, says that 
where both parents are alive the gift ought to bo made by 
both, if the father be dead by the mother, if the mother bo 
oven absent by the father. The ceremonial prescribed in 
the same work ((?) presupposes that tlie giver and receiver are 
both males. Vasishtha however is quoted as authorizing a 
woman’s gift or acceptance of a son with the assent of her 
husband, (e) and the necessity of assent being limited by 
inference to tlio woman under coverture, it is said tliat the 
widow’s authority is unrestricted, (f) The author had the 
taking of a boy in adoption more immediately in view, (7) 
but his argument applies with at least equal force to giving. * 

The Viramitrodaya (It) says the mother may give with her 
husband’s assent, the father on his own authority. It relies, 
like the other treatises, on Vasisht'ia, anti maintains, con- 
trary to the Dattaka Minuunsa and other works, not only that 
the assent of a living husband is unnecessary, but that no 
assent at all is necessary for a widow adojiting. As to the 
giving of a sou the Viramitrodaya is not o\])licit, and the 
reason given for allowing an adoption without the liiisbautl’s 
assent, that otherwise his sjiiritual interest may suifer, docs 
not apply to the gift of a son. When liowever there is no 

(a) St^e Colebrookc’H Note, ad loc. 

{b) Steele, L. C. 183. 

(c) Chap. lY. Sec. V. para. 1. 

(d) Para. 8. o7 ss. 

(e) Para. 16 

(/)rara. 18. 

( 7 ) See para. 36. 

(h) Trangl. p. 11 o 
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danger to these the widow's authority to give soems to bo 
placed on tlio same level as licr power to take : it is subject 
t>iily ill ease of her dependence to the approval of the near 
I'elativos. 

Questions relating 1o the capacity to give in adoption have 
naturally l) 0 (‘ii far less frequent than tliose relating to the 
power to adopt. By a gift in adoption no one in the family 
of th(' child given loses any thing, while the introduction of 
a child oflen takes away a succession or an (‘state from him 
wli(i holds or expects it. The following respon.^es show that 
a gift by the parents is essential to adoption but without 
drawing any distinction amongst the several cases of gift by 
the linshaiid; the wife, and the widow. 

‘‘A boy cannot be given in adoption by any one except 
his ])arents.'' (a) 

The father or mother should give a boy in adtiptiou." {h) 

M'he (U'ci^ions of the Courts are to the same etVect. No one 
but the imtural lather (u* mother can give in adoption, (c) 
The graudfath.er for insttiuce, [d) or the brother, has not the 
rc()uisitc authority. ) 

An orphan cannot b(' adopti'd bc'causo there arc no par(mts 
to make tlic n‘(]ui->it( cenmiouial gift. { /) This princijde 
excludes the -VNanidatta or sell-giveii. (;/) 


MS IC.l.k 
{b) MS. liiTr*. 

(r) }/ahJn,iaj>j>(i V. Iiatnav<i, 12 Item. IL C. K. at p. ->rts and cases 
ihi'iv <jnot(‘d 

{(i) The Colliiior of Surat v. Dhirsi/ioji Vaijhbiiji^ 10 Bum H. C. K. 
lldu. 

(<) Basin lliaitixi v Shivaliinjnppa^ 10 Boin. 11. C. 11. at pp ‘J71,27*2* 
tf) B(tlvanfraa y Biii/abaL Bum. U. it. 0. J.; IJashettiap^ 

pa V ShivaJInijappn, U) Bum. Jl. (’ B. 

ip) So V< anfpi'nnal V. Namht ^ Mad. U. V. U. 120 ; and 

Mfdtnsawmp \ukiu y, LatLiiun tti itiMuia, iS D. A 11. 1662* 

p. 00 

XUS ic 
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CAPACITY TO GIVE IN ADOPTION. 

A.— GIFT BY THE FATHER. 

A. 1.— FATHER’S PERSONAL COMPETENCE. 

A Icper^ according to a Bengal cnse, can give his son in 
adoption (a) unless perhaps he has the disease in a severe 
and disabling form. Leprosy, as it disqiialilies for the per- 
formance of religious acts, (b) might, on that account, be 
held amongst the higlicr castes to prevent the gift by a 
father afflicted with it. The son in fact takes the place of a 
fatlier thus disqualiffed in a Hindu family. In Bombay the 
gift, if made at all, would ])robably be made by the wife with 
the assent of relations, (r) 

A 2.-ClRCUMSTAN(3ES IN WHICH THE GIET MAY 
RE MADE. 

The Dattaka Alimainsa quotes Mann and Katyriyana to 
prove that a gift of a son may be made only in a setison of 
distress, (d) In famine a son may be given or even sold, and 
the stress of necessity justifies a widow in thus parting 
with her son. (r) The author gives a strained interpretation 
to tlio passage by making it r(*fer to tho distress of liim wlio 
lias no son, ( /) but ho cannot but accept the natunil 
sense. (;;) Th(i Mitakshara says tho condition relates to 
the giver not to the laker. (//) The Vyavalmra Alnyukha (/) 

(a) Aiinncl Mohnn v. Cfahiiul ChamUr, W. R IbGl, p 17^5. 

[h) See above, p]) r)7<), r)7f), Virain. Traiisl. ; Vynv. 
May. Chap. IV. See XI. para. 10; DayaBhiiga Cliap. IV paras 1, 18; 
Mit. Chap. IT. Sec. X. para. 10. 

(c) Sec Steele, L. C. 182; Mit. Chap I. Sec. XT. ])ara 9 Note. 

(d) Sec. I. 7. The original passage of Maiui. (IX 108) is (iuoUhI. 
T. L. R. 2 Bom. at p. 390 ; Katjayana at Colcb. Dig. Bk. IJ Chii[).lV. 
TT. 6, 7. 

(e) Sec. IV. 12. 

(/) Datt. Mim, Sec. IV. 21. 

(g) Datt. Mim. Sec. I. 8; Soc. IV. 18, 19. 

(h) Chap. I. Sec. XI. para. 10. 

(/) Chap. IV. See V. para. 2. 8cc above, p. lOIO. 
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finds fault with this doctrine of Vijhancsvara and contends 
that whore tho gift has not been justified by need, the desired 
religious state has not been induced by the form of adoption. 
This seems a rather cavilling objection ; it is, at any rate, not 
one of any practical importance in the law. A gift made 
by a competent parent is universally admitted to be effectual, 
whether made under tho pressure of want or not. Very few 
adoptions are made from pauper families, and the gifts or 
sales made during famine are not usually attended with 
any ceremonies of adoption. 

A Sastri says — Parents in indigent circumstances may 
give a son in adoption'^ {a) but no instance occurs of a gift 
pronounced invalid through want of a poverty qualification. 

A. 3.-~(2UALIFTCATIO]SrS OF THE POWEK. 

Tho free consent of the mother is said to bo necessary if 
she is living with her husband, (6) but desirable^’ would be 
the proper word (c) save in a quite exceptional instance. 
^Jdie restrictions arising from the condition of the boy as an 
only son or an eldest son have been discussed in the pre- 
vious Section. The only substantial qualification of the 
parents’ power arises in the case of a boy sufficiently old to 
have intelligence and a will of his own. The assent of such 
a boy (or man) is necessary. ((?) Without it the desired adap- 
tation of character (c) is not in such a case to be hoped for, 
and the son is not a mere chattel, [j) His assent may be 
safely inferred from his going through the ceremonies. 

(а) MS. IGS;}, but the condition is a purely moral one, and one that 
is very lightly regarded. 

(б) Steele, L. C. 45. 

(c) Steele, Ij. C. 183, 385. 

(d) Steele, L. C. 385. 

(c) Above, p. 928. 

(/) Son above, pp. 930 — 932 ; Vayv. May. Chap. IV Sec. I. para. 11 ; 
Chap. IX. para. 2. The limitation of the right of disposal over children 
to the parents originated no doubt in religious feeling, but it has pro- 
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Relatires should be informed of an intended gift in adop- 
tion, but their consent and the consent of the caste are 
desirable rather than necessary. It is most nearly essential^ 
where, owing to the refusal of near relatives to give a son, it 
becomes necessary to have recourse to distant connexions or 
to strangers, (a) 

The Poona castes seem to have thought, when questioned 
by Mr. Steele, that the consent of the CTOvornmenl was ne- 
cessary in the case of Sarin jamdars and the like, not only to 
an adoption, but to the particular choice made in each in- 
stance. (h) 


B.— GIIT BY THE MOTHER. 

.B. I.— AS A WIFE— BY EXPRESS FERMISSTOX OF THE 
nUSBAXD. 

The Dattaka Kaustubha prohibits tlic giving equally 
with the receiving of a son in adoption by a wife without 
her husband^s permission. (<^*) 

The express permission of her hnsband is necessary to 
validate a gift in adoption by a wife of their son, tliough the 
Smriti Cliandrika is not to bo construed as placing adoption 
and giving in adoption by a wife on the sjiiuo levcd. {</) 


bably been niaintaiTied in a measure at lea'^t by a sense of its being 
a necessary safeguard for the children Their lutert'sts wore least 
likely to be sacrificed l)y their j)aroiits. Tlio rcunoval of the eliild 
from tho class of mere chattels is important with respect to tho 
illegality of giving in adoption suhj(‘ct to terms injurious to tho 
child as a son in the family of ado])tion. Hiieli terms the Sastris* 
have in some instances pronounced void, as will bo seen in the next 
Section, 

(n) Steele, L. C. 183. 

(6) Steele, L. C. 182. 

(c) Leaf 44, p. I, 1. 6 (Bom. Shake 1783). 

id) Narayen v.Nmvtf 7 Bom H. C. R. 133, 1(12, 1(17, 172 ; 
noppa V. Jiamavo, 12 Bom. II. 0. R. at pp. 38(), 397. 
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B. 1. 2.— Wirn IMPLIED ASSENT OP THE HUSBAND. 

An express permission does not seem absolutely neces- 
sary, The law was stated thus. A wife is not competent 
to give her son in adoption against the will of her husband, 
expressed or implied, or gathered from the circumstances of 
the case, (a) 

It was held also that where the natural father permitted 
the adoption of his boy under certain conditions, one of 
which was imposed in consequence of a mistake as to the 
necessity of an assent of Govorninent to an adoption, non- 
fulfilment of the condition rendered the adoption invalid, {b) 

When tlie father is insnne and unable to give his consent, 
the mother alone can give her son in adoption, (c) 

B. 2 —GIFT BY THE MOTHER— AS A WIDOW. 

Jagannatha says, a gift by the mother alone is void ; by 
the fatlier alone valid, though religiously defective, {d) After 
the death of one of the parents he regards the father^s 
power as complete, but the mother^s as dependent on autho- 
rity given by h(‘r luisband, (r) which will also validate a 
gift by a wife. (/) He is thus less liberal to the widow than 
the authorities (pioted in the beginning of this Section. It 
would seem that the true view is that of a joint interest 
in the son with a discretional power of acting in the widow 
after her hiisband^s death, except in cases plainly injurious 
to his spiritual welfare or opposed to his known wishes. 

(а) Uangvhai v. Bliagirtldhai, I L. R. 2 Bom. 377 ; Lakslma})pa v, 
Hamavay 12 Bom. II. C. R. at p. 397. 

(б) I. L. U. 2 Bom. at p. 3S3. 

(c) Jluvosoondree Dosst^^ v. Chundennoney Dosseg, Sev. R. 938. 
See above, Sub-sec. A. 1. 

(d) Ooleb Dig. Bk. V. T. 273, 271 Com. 

(0 Ib, T. 275, Comm. 

(/) Ibid. 
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The Nirnaya Sindhu, (a) quoting from Vatsa and Vydsa 

The son given by the father or the mother is a given son” 
(dattrima), maintains that the restrictions on the mother’s 
capacity, either to give or to take, endure only while the 
father lives. The Smiiti is obviously a much more direct 
authority for freedom in giving than in taking. The Hindil 
law clearly points to the mother as the person who can give 
in adoption when the natural father is dead.” (6) 

The narrower view of the widow’s capacity is illustrated 
by the following two cases, both in Bengal, where generally 
the widow^s rights are most restricted. 

Though the natural fither consented to the adoption of his 
boy, ho not having lived to make the gift, the adoption, it 
was held, could not be made, (r) A mother indeed, it was 
said, cannot give her only sou in adoption even as a dvya- 
mushyayana without authority previously obtained from her 
deceased husband, (d) 

In a later Bengal case, however, it was said that the assent 
of the father to the gift of a son might be presumed where 
no dissent had been expressed, on the authority of the Datt. 
Chandrika, (e) though this did not extend to the taking 
of a son in adoption. (/) 

The principle of the widow^s dependence has been brought 
to bear in Madras as a means of controlling her right to 
give in adoption. It was ruled that in the absence of con- 


(a) Bom. Edn. Shake 1781* ; rarichheda III. fol. 9, 1, 11. 3, 4. 

(b) The Collector of Biirat v. Dhirslngji Vaghbaji, 10 Bom. H. C. R. 
at p. 237. 

(c) Qourbullab v. Jugernatporsaud Mitter, Macn. Con. H. L. 217. 

(d) Debee Dial et al v. JIurlior Singh, 4 0. S. D. A. R. 320. Ilis 
being the only son was material. 

(e) Sec. I. paras. 31, 32. 

(/) Tarim Charan v. Saroda Sundan Dasi, 3 B. L. R. 145 A. C. J, ; 
S. C. 11 0. W. R. 468. 
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sent from her deceased husband, bufc with the consent of his 
father, brother, &c., a mother may give her younger son in 
adoption, (a) 

In Bombay on the other hand a Sjistri said that when 
either of the parents has given a son by pouring water on tho 
hands the gift is complete. The parents need not consult 
their relatives.’* (h) The gift in the particular case however 
had been made by the father, and the Sastri did not 
probably contemplate the case of a gift by the mother 
without tho consent of the father. Where a father has 
indicated that ho does not wish his son to be given in 
adoption, his widow has not authority to make tho gift. In 
any case in wliich he may probably have desired the reten- 
tion of the son the gift is invalid if made without an express 
authority from him. Such authority is specially necessary 
where the gift will leave the deceased father spiritually 
destitute, (r) 

Even amongst the Lingayats, though they are Sftdras, (d) 
permission will not bo presumed for a widow to giveaway an 
only son or an eldest son in adoption, (e) Where a mother, 
however, in pursuance of the ])romise of her deceased husband, 
allowed her son to be adopted, but did not herself (being ill), 
attend at the adoption ceremonies to give him in adoption, 
but commissioned her uncle to give tho boy on her behalf, 
it was held that the adoption was not on that account in- 
valid. (/) 

In one case at Madras it was held that the consent of a 
brother, as representing his deceased father, to tho adoption 

(a) Ai'iiachel/uiii Pilloy v. Jyasamy nUay, 1 Mad. S. D. A. R. 154 ; 
Coleb. Dig. Dk. V. TT. -273—275. 

{b) MS. 1(J77. 

(c) Somasekhara RiJja v. Siihliiulrdmdji, I. L. R. 0 Bom. 524. 

(d) Gopal V. Ilmmantf I. L. R. 3 Bom. 373. 

(e) Jjaksli^noppa v. Ramaua, 12 Bom. H. C. R. 364 ; Somasekhara v. 
Subhadramajlf I. L. R. 6 Bom. 524. 

(/) Vijidrmgam v. Lakskuman^ 8 Bom. H. C. R. O. C. J. 244 j eea 
2 Str. H. L. 94 us to the delegation of ceremonial functions. 
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of his brother was sufficient. The mother not attending, 
her consent was presumed, (^i) But this ruling has not boon 
approved. It is inconsistent with several subsequent 
cases, (?>) and though not entirely unsupported by native 
authority (c) cannot be considered good law. 

The concurrence of an eldest son may properly bo 
required to the gift in adoption of a younger son by tho 
widow, (f/) She is legally and religiously dependent on 
him as head of the family, and this authority may well bo 
recognized where it can bo exercised only in restraint of a 
parting with a brother, (e) 

C -GIFT BY PERSOXS IXCOMPETENT. 

C. l.-BY ADOPTIVE PARENTS 

Tho texts do not warrant a gift by adoptive panniis. (j^ 
The prescribed ceremonies imply a gift by the boy's real 
father to another taking him as his son. (rj) 

C. 2.— PERSONS COMMISSIONED BY THE PARENTS. 

The parents cannot delegate to any other person tho autho- 
rity to give in adoption after their decease. (//) 

(«) Vieutpenual Pilhy v. Narraut PUhny; 1 Str. li Ul; M. cn. 
Cons. II. ]j p. ; Steele, L C. 18, Note. 

(h) Sec Bubheit lappa' s case, 10 Boin. 11. C. R. at p. 272. Below* 
Sub-sec. C. 3. 

(r) See above, p. 9I0. 

(d) Steele, L. C. 18 

(e) “ A gift made by a dependent person without the eonsciU; of 
the principal owner {i. (\ the ‘head’ or ‘lord’) is void.” Colcb. 
Dig. Bk. V. T. 273, Comm 

(/) Above, p. 896; see 2 Sir. 11. L. 142. The Roman law specially 
guarded against an adoptive father giving away his ado})tcd sou 
without good cause, while it allowed the son injured by adoj)tioii to 
claim emancipation on reaching his majority. Inst. Bk. I. T. XL § 3, 
and Ortolan ad. loc. 

(< 7 ) See 2 Str. 11. L. 218; Datt. Chaiid. See. 11. 16; Datt. Mim. V. 
13 ; Vyav. May. Chap. IV. See. V. para. 8. 

(h) Bashettiappa v. Shlvaliuf/appa, 10 Bum. II. C. R. 2G8. 
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0. 3.— BY GRAITDFATHER, BROTHER, 4c. 

When the father is dead, and the mother living, the grand- 
father cannot give away a boy in adoption. (a) 

The adoption of a boy, delivered by his brother, but not 
by either of the parents, and in which the adoptive mother 
did not obtain her husband’s consent, was not upheld by 
the Court, (b) 

One brother cannot give another in adoption on account 
of their equality in position, (c) more especially when the 
parents are dead ; and even though the father had previously 
consented to such an adoption, (cl) 

C. 4.— SELF-GIFT. 

The only son of one deceased cannot give himself in 
adoption.” (f^) 

The svyamdatta,” or son self-given, is not to be recog- 
nized in the Kali yug.” (/) 

The kritrima or karta putra in the Maithila district is, an 
exception. But this mode of adoption, as already noticed, is 
not allowed elsewhere. 


(fl) Collector of Sarat v. Dhirsungji Waghbdjif 10 Bom. H, C. R. 
235. 

(i) Musst, Tara Muneo Dibea v. J)eh Narain et al, 3 C. S. D. A. R. 
387 ; Coleb. Dig. Bk. V. T. 275. Amongst some tribes in the Panj&b 
a man may give his brother in adoption, but not his only son. 
Amongst some ho may not give his eldest son. In some tribes he 
may gave his only son to a brother or near relative. Seo Tapper, 
Panj. Gust. Law, vol. II. p. 155. 

(c) Midtusaiomy Naidu v. Lutchmeedevamma, M. S. D. A. Dec. 1852, 
p, 96. 

(d) Basliettiappa v. Shivlirigappa, 10 Bom. H. C. R. 268. 

(e) MS. 1746. Bash^ttiappa v. ShwdUngappa, 10 Bom. H. C. R. 268 ; 
Lakshmappa v. Bidmavd, 12 Bom. H. C. R. at p. 390. 

(/) MS. 1755. See above, p. 895. 

186 H 
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SECTION VI. 

A.— THE ACT OF ADOPTION (a)— ITS CHAEACTEE AND 
ESSENTIALS. 

Adoption amongst the Aryan Hindis, as it was amongst 
the Greeks and Romans, is essentially a religious act. (b) 
Its purpose and the ideas connected with it have been dis- 
cussed in Section II. It follows almost necessarily from the 
view of the subject taken by the Brahmans and by those 
classes who have inherited or adopted Brahminical institu- 
tions that the sacrifices and invocations by which a boy is 
transferred from association with one lino of manes to another 
should be deemed indispensable to a true adoption, (r) And 
as the rights of property are under the Brahminical system 
indissolubly connected with spiritual union {d) the succession 
to amember^s place in the united family, or to the aggregate 
of rights and duties centered in him alone as the sole repre- 
sentative of a family, or as the source by separation of a 
new one, (t) must needs pass to him who has the sacra. To 
the begotten son the sacra pass of right and of necessity {/) 
to the adopted son, they can pass only by means of the sacred 
rites supposed to be efficacious in bringing him under the 
same tutelary divinities as his adoptive father, and imparting 
to him the father^s ceremonial virtue. Such ceremonies as 
the putreshti, and especially the daffa-homa, are not there- 

(а) This Section has once or twice been referred to under the title 
of the Mbthod of Adoption/’ but on a review of the materials 
a more comprehensive title seemed preferable. 

(б) Above, pp. 947, 948; Smith’s Diet. Ant. Tit. Adoptio. Oic. Pro. 
Domo Sua, Chap. 13. 

(c) See above, p. 930; Datt. Mlm. Sec. V. 56; Yyav. May. Chap. 
IV. Sec. V. paras. 8, 37, 38. 

(d) ManuIX. 126, 141, 142, 169. 

(e) Above, p. 77. 

(/) Comp. pp. 67, 873, 984, 996, above ; Datt. Mtm. IV. 27 ss. 
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fore to be looked on as mere excrescences, (a) In theory at 
least they are as important as the gift and acceptance^ since 
without them the reception is defective and the spiritual end 
cannot be attained, (b) Men of the mixed and lower castes^ 
as they became imbued with the Brahminical doctrines, (c) 
conceived that for them too as for the pure twice-born, 
there might be a future of beatitude secured by religious 
services performed in this world by sons duly adopted, (d) 
but this adoption, according to the same set of ideas, involved 
a dedication to the manes of the adoptive family, and the 
acquisition of spiritual fitness for its sacra. Thus amongst 
most of the classes aspiring to spiritual and social rank the 
religious ceremonies have grown to be regarded as at least 
religiously essential. {/ ) It is a mark of inferiority and 
remoteness from Brahminical connexion that they should be 
superfluous or simply optional in any caste. 

But while this continued extension of the Brahminical 
ceremonies has been favoured by caste ambition other 
causes have worked in the contrary direction. The exces- 
sive multiplication of ceremonies, natural to the sacerdotal 
class, made it impossible in many cases through poverty and 
other causes to fulfil them all, (/) and as some had to be dis- 
pensed with, the idea gained ground that perhaps none 
were absolutely indispensable. The ancient and probably 
indigenous system of adoption or fosterage [g) required no 

(a) Datt Mim. V 56. 

{h) Datt. Mim. IV. 33, 36, 41. 

(e) Above, pp. 924, 926. 

(d) See above, p. 922. 

(e) See above, p. 909. The state of things in GujarAth where 
Brahminical infiuenco of the Mar&tha and Benares schools is of 
quite recent introduction, is an exception that tends to prove the 
rule. 

(/) Comp. Steele, L. 0. 159. 

(sr) Above, pp. 919, 925 ; Norton, L. C. voL I. p. 83. 
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more than a gift, where a capable giver existed^ and a 
taking by the ceremonial parent, (a) On this the Brdh- 
minical ritual was grafted to a varying extent. It could 
hardly be said with certainty what rites would by caste 
custom in any particular instance be deemed indispensable 
and which only desirable. Ignorance, haste, and other causes 
led to irregularities in adopting which it was highly desir- 
able not to consider fatal to the aflBiliation. In some castes 
the spiritual purpose was disregarded, while the influence of 
example supported imitative ceremonies as a usual prac- 
tice. (6) Except amongst the Bmhmanas perhaps nothing is 
precisely fixed and definite beyond a formal giving and re- 
ceiving, and by a reflex action the religious ceremonies 
have become less essential even amongst the Brihmanas 
than in the earlier time when they were a more peculiar 
people, more markedly distinct from the other castes. The 
wish for a temporal heir and for an object of parental affec- 
tion has grown in importance as the keen appreciation of 
the spiritual need has declined, so that in Madras at least 
it has become an established doctrine that mere gift and 
acceptance will constitute adoption even amongst Brahma- 
nas. (c) In Bombay no Sustri, so far as can be discovered, 
has ever lent himself to this laxity of practice. The religious 
ceremonies are rigorously insisted on, at any rate for Brah- 
manas, though some indulgences in the actual performance 
of them have been countenanced. The definition of the 
essential ceremonies however is unsettled ; the datta-homa 
is always prescribed in addition to the formal giving and 
taking, but beyond this it would bo hard to say that any rito 
has been suflSciently pronounced indispensable. Even in the 
case of Biijinianas the Courts have shown a disposition to 
exact as little as possible of mere ritual, (d) and the customary 


(a) As amongst the Talabda Kolis and others, aee above, p. 927. 
(i) See above, p. 922. 

(c) Sec also above, p. 922. 

(d) See above, pp. 922, 92B. 
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ceremonies enumerated by Steele (a) embrace all probably 
that would in any case be held essential. In some of the 
cases (6) reference is made to a supposed eflScacy of the 
ceremony for civil, though not for religious, purposes, (c) 
Even Sir T. Strange seems to have had a similar idea, (d) It 
must be pronounced altogether foreign to the HindA law. (e) 
It is in virtue of his religious capacity that the adopted 
takes the place of a born son. (/) 

A. 1.— THE ACT OF ADOPTION— ITS CHARACTER 
AND ESSENTIALS AS TO THE GIFT. 

A gift, (g) which is attended with retention of ownership, 
even in part by the donor or subject to a condition precedent, 
is not by the Hindu law regarded as valid. (A) The considera- 
tions which apply to gifts in general are of more than usual 
force in the case of adoption. It is manifest that the in- 
tended purpose of adoption cannot be realized if the natural 
father^s rights in the adopted son are retained. If the 
status of the son is subject to contingencies his position 
and that of the family he has joined are painfully uncertain, (t) 
The solemn ceremonies prescribed for a complete adoption 
arc intended to effect an immediate and complete trans- 

(d) See below, Sub-sec. D. 1. 

{b) Sec also above, p. 947. 

(c) See F. S ingamma v. Eamanuja Charlu, 4 M. H. C. R. 160, and the 
cases there referred to. 

(d) 1 Str. H. L. 96. 

((’) See Bajendro N Laliorec v. Saroda Soonduree Dahee, 15 C. W. 
R. 548 ; L. R. 3 I. A. at p. 193. 

if) See above, p 873 

ig) A gift in case of adoption, not a sale. See above, p. 894. 

{h) See above, pp. 187, 440. 

(i) iSfee above, pp. 187, 929. Rights inherent in a status governed 
by the family law could not, under the Roman system, be affeoted by 
a contract. See Dig. Lib. II. Tit. XIV. Fr. 84 (Both. Band. § 41). 
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fer of the boy from the spiritual sphere of the natural to 
that of the adoptive family, (a) As far as this point there is 
B, locus pcenitentice^ but when once the gift is consum- 
mated no revocation is allowed {h ) ; the capacity to give, 
which belonged to the natural parents, is not so acquired 
by the adoptive parents (c) that they can restore the son 
they have once taken. 

It follows that a mere promise or engagement in fieri 
cannot constitute an adoption. There must be a present 
unqualified gift and acceptance, just as in the case of mar- 
riages, otherwise there is no adoption. The Judicial Com- 
mittee have insisted on the necessity (J) of the actual transfer 
in several instances. Colebrooke had previously said, — A 
simple agreement to make an adoption, not carried into eflbct, 
will certainly not invalidate a subsequent adoption made with 
therequisite forms,^^ (c) and again ^^Be the mode of adoption 
what it might, this seemed indispensable ; that, at whatever 
time it was contended to have taken place, it should be 
shown by the claimant, that the operative expressions had 
been used, indicative of the disposition to give, or to become 
adopted on one side, and to adopt on the other. The Hindi! 
law has not prescribed any particular expressions on the 
occasion; nor does it require that adoption should be by 
writing. But it has provided, that the intent shall be 
expressed at the time ; and, if the transaction be by writing, 
its whole genius and course teaches us to look for it thore.*^(y* ) 


(a) See Datt. Mira. V. 34; Vyav. May. Chap. IV. See. V. paras. 23, 
29, 37, 38; and the formula 2 Str. H. L. 218. 

(b) Steele, L. C. 184. 

(c) Above, pp. 896, 916, 930. Under the Roman law the patria 
potestas of the adoptive father was subject to severe restrictions if he 
desired to uso it by getting rid of the adopted son. See lust. Lib. 1. 
Tit. XI. § 3. 

(d) Above, p. 923. 

(e) Coleb. in 2 Str. U. L. p. 115. 

(/) Coleb. in 2 Str. H. L. p. 143, 144. 
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In The Oolleetor of Surat v. Dhirsingji Vaghhaji {a) Sir 
M. Westropp said : — It is clear Hindft law that to con- 
stitute a valid adoption there must be a gift and acceptance,^^ 
the gift after the father’s death being competent only to 
the mother. It is only by reason of the gift indeed that the 
filial relation to the natural father is extinguished, or that the 
right of the son in the estate of the giver ceases. A mere 
deed or declaration by the alleged adoptive father that he 
has taken a boy as a foster son (palak putra) does not 
produce the effect of adoption, (b) 

In a recent case (r) the Judicial Committee have recog- 
nized the nullity as an adoption of a gift and acceptance still 
in a measure in fieri, though the contract was made by a 
deed registered and expressed in the present tense. It was 
not necessary for their Lordships positively to decide whether 
there could be ‘^an adoption simply by deed,’* because in the 
particular case there was an intention to complete the adop- 
tion by the ordinary ceremonies, but a strong opinion on the 
subject is intimated. They desire^ however, to say that 
they are far from wishing to give any countenance to the 
notion that there can be such a givingand taking as is neces- 
sary to satisfy the law, even in a case of Sudras by mere deed 
without an actual delivery of the child by the father.” The 
delivery accompanied by the requisite declaration of trans- 
fer of right makes a perfect gift forthwith. The adopted 
son must bo given, not sold, {d) as the Krita adoption is 
now disallowed. Hence an agreement by which the natural 
parents stipulated for an annuity to themselves as a consi- 

(a) 10 Bom. H. C. R. 235, referring to 1 Str. H. L. 95 ; Manu IX. 
168 ; Mit. Chap. I. Sec. XI. para. 1. 

(5) Nilmadhah Das v. Bistoambhar Das, 12 C. W. R. P. C. 29 ; S. C. 
3 B. L. R. P. C. 27 ; S. C. 13 M. I. A. 85. 

(c) Mahashoya Shosinath Ghose H al y* Sidmati Krishna Soondari 
Dan, L. R. 7 I. A. 250. 

(d) See fhrther below. Sub-sec. A. 6. 
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deration for giying their son in adoption was pronounced 
illegal, (a) 

The gift must be expressly in adoption, as in the case of a 
wife the gift must be as in marriage. According to the 
Hindft law a mere gift in either case without the attendant 
volition would be the bestowal merely of a slave. (6) The 
religious ceremonies are important even whore they are not 
regarded as essential, if only as marking clearly the specific 
nature of the gift and acceptance. 

The assent of the mother, either natural or adoptive, is not 
absolutely necessary if her husband assents to the adoption. 
Without her assent the mother^s claim is not annulled by the 
donation,^^ (r) but this claim is merely a moral one, making 
it expedient but not necessary to obtain a release from her 
as from the natural father of the son^s filial duty, (d) For 
jural purposes a gift by the natural father suffices : and as 
an adoption is made for the sake of the sonless man his ac- 
ceptance of a son in adoption suffices without the assent of 
his wife, as shown in the previous Section. 

A. 2.— THE ACT OF ADOPTION.— CHARACTER AND 
ESSENTIALS AS TO THE ACCEPTANCE. 

Acceptance in a certain form is the efficient cause of 
filiation.” (e) Hence there must be evidence of the taking 
as well as of the giving. (/) 


(a) Eshan Kishor Aeharjee v. Ilarlschandra Chovnlhrify P? B. L. R 
42 App. 

(5) Coleb. Dig Bk. V. T. 273; above, p. 935. 

(c) Coleb. Dig Bk. V. T. 273 Comm.; sec 2 Str. H. L. 131. 

(d) Coleb. Dig. Bk. V. T. 275 Comm. 

(e) Coleb. Dig. Bk. V. T. 275 Comm. The salutation already 
noticed, p. 949, or the kissing of the boy’s forehead, as it is desoribed 
in Sntherland’s translation of the Datt. Chand. Seo. II. 7, is a 
solemn indication of acceptance. See too Vyav. May. Chap. IV. Sec. 
V. para. 8. 

(/) Laxman bin Santaji v. Mdn bin CkmUf S. A. 550 of 1874. 
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The free consent of the giving and receiving parents is 
indispensable, (a) It is but rarely that a question on this 
point can arise when the giver and receiver were adult 
males^ but in the case of women, and in that of minors, 
taking in adoption, should the practice be recognized (6) 
there is obviously room for abuses which ought to be guard* 
ed against. Fraud and cajolery practised on a widow, in 
inducing her to adopt, will be relieved against, (c) and a 
HindA female, acting unguided by disinterested advisers, 
ought not to be prejudiced by her acquiescence in an adop- 
tion or a will. (J) 

The gift and acceptance cannot be replaced by any other 
intimation of desire or consent. Education and nurture do 
not constitute any relation entitling to inheritance.^^ (e) 

Although amongst Siidras no religious ceremony is neces- 
sary except in case of marriage, (/) yet an adoption, even 
amongst SAdras, must be completed by corporeal gift and 
acceptance, {g) A SAdra took a boy of four years old, 
intending to adopt him, and thenceforth supported him, but 
never actually adopted him, and in course of time had three 
begotten sons. The Pandit said this gave the boy no right 
as a son to share the estate, only a right to be settled in 
marriage, {h) 

(а) Steele, L. C. 385. 

(б) See above, p. 905, Note (d). 

(c) Bayabai v. Bala Venhatesht 7 Bom. H. C. R. App. 1. See 5o- 
masekhara Rdja v. Subhadramdji, I. L. R. 6 Bom. 624. 

(d) Tayammaul v, Sashachalla Naiker, 10 M. I. A. 429. 

(e) Coleb. in 2 Str. H. L. 111. 

(/) Sreemutty Joymoney Dossee v. Sreemutty Sibsoondaree Dossee^ FuU. 
R. 76, 76 ; 2 Str. H. L. 89. 

Mdhashoya Shoiinath GAote v. Srimaii Krishna Soondari Doti, L. 
R. 7 1. A. 250, 

(A) 2 Macn. H. L. 198 ; below, Sec. VII. 

IS7 H 
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A. 3.— THE ACT OF ADOPTION--ASSENT OF THE SON. 
Mana (a) prescribes that the son given shall be not only 
of the same dass but affectionately disposed/^ This im- 
plies an assent by the boy capable of discrimination (6) as 
a token of tho requisite disposition. Accordingly JagannI- 
tha prescribes that no son must be given away against his 
will/^ (c) 

A. 4.— THE ACT OF ADOPTION— CONTRACT OF 
ADOPTION. 

An agreement to adopt a child is not rendered void by the 
death of one of the parties, husband and wife, who executed 
it. If the husband at his death refers to the agreement, the 
wife is authorized to adopt the child mentioned in tho agree- 
ment. (d) 

A mere agreement to adopt however is not itself an 
adoption, and will not invalidate a subsequent adoption made 
with the requisite forms, (e) Nor probably would such an 
agreement be specifically enforced any more than a contract of 
betrothal. (/) 

(a) IX. 168. 

(d) See Datt. Mim. Sec. IV. 47. 

(c) Coleb. Dig. Bk. V. T. 275 Comm. See above, pp. 930, 931. A 
child under eight years is considered as (dependent as) one unborn. 
Thence to sixteen he is called a bala or paganda (adolescent); after 
that he is of full ago. Narada quoted in Viv. Chiiit. Transl. p. 35. 
Hence the S^stris rule in favour of the widow’s guardianship of 
a child under eight, at which age it is superseded by that of the pater- 
nal relatives. After eight years of age sufficient intelligence for re- 
ligions acts is usually attributed to children, and the as.sont of a 
child ao advanced is requisite to his adoi)tion. It ought in strict- 
ness to be proved in contentious cases. 

(d) By. Sevagamy Nachictr v. lIcranialhGurbali, 1 Mad. Sel. Dec 101 ; 
$de also Bhala Nahana v. Parhhu Haii, I. L. K. 2 Bom. 67, quoted 
below under Sub-sec. A. 7. 

(s) Coleb. in 2 Str. H. L. 115, 136. 

(/) See Umed Kikd v. Nagmdds Narofamdda, 7 Bom. H. C. R. 122 
O. 0. «r. ; In re Gunpui Narain Singh, I. L. B. 1 Calc. 74; Spec. Relief 
Act I. oi 1877, Secs. 12, 21, 22. 
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Challa Papi Reddi v, Ohalla Koti Beddi (a) was a case in 
which a man A, adopted by his father-in-law according to the 
Illatam custom noticed elsewhere, (h) associated another son** 
in-law B, with himself. This was not a case of adoption, but 
the son of A was held bound by the engagement to B 
that he should share the estate with A, 

A. 5.— THE ACT OF ADOPTION-PROOF OF THE 
TRANSACTION. 

The fact of an adoption having been made or attempted, 
may be involved in varying degrees of doubt. The prin- 
ciples which govern the reception and appreciation of the 
evidence adduced in contested cases do not diflFer from those 
which operate in other departments of the law ; but the special 
nature of the facts involved has given rise to many decisions 
which bear on the question of the sufficiency of particular 
acts and statements to constitute adoption. The same cases 
might properly be placed in Section VIII. on the Litigation 
connected with Adoption ; but it may be convenient to 
consider them here in close connexion with the legal essentials 
of gift, acceptance, and assent in the act of adoption, (c) 

The Courts have varied considerably in their views of tho 
completeness of the proof of an adoption, which may properly 
be exacted before it is recognized in a contested case. No 
precise rules can be gathered from the decisions, except these, 
that the evidence must point to a real adoption, not to some 
connexion substituted for it, and that the religious ceremo- 
nies, even when not absolutely necessary, are in most castes 
so usual that the non-performance of them detracts much 
from the proof of a disputed adoption, 

(a) 7 M. H. C R. 25. 

(h) Above, p. 421. Fora similar institution, see Index Ghar- 
jawdhi,” or Steele, L. C. 358. 

(c) It will be seen below that tho conduct of those interested has, 
in several instances, virtually been allowed to replace an aot of adop- 
tion in constituting tho legal relation. Occasionally even where 
adoption was prima facie impossible. See p. 1096 (d). 
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A. 5. 1. MEANS OF PROOF. 

In no case, it was laid down, should the rights of wives and 
daughters be transferred to strangers or remote relations, 
unless the fact of the adoption be proved by evidence free 
from suspicion of fraud, and so consistent and probable as to 
give no occasion for doubt of its truth, (a) 

The Court may exact but slight evidence of the perform- 
ance of ceremonies on proof of the husband^s permission 
to a widow to adopt. But from the mere observance of 
ritual forms no inference can be made of the permission. (6) 

For the validity of an adoption it is not sufficient to prove 
that the adoption was attempted Ifond fide, but satisfaction 
of the requirements of the Hindil law must be proved, (c) 

Even a brother's son does not become adopted by the 
mere performance of other sacraments for him without the 
ceremonies of adoption.^’ (d) A person, immediately on 
the death of his wife from cholera., asked his brother 
to give him his son in adoption. The brother assented, 
but urged the necessity of ceremonies, which were 
reserved for next day. The adopter also died from cholera 
the same day as the wife, and the ceremonies remained unper- 
formed. The boy went through the funeral ceremonies of 
the deceased person. These facts were held not to con- 
stitute a valid adoption by gift and acceptance, (e) Perform- 
ance of funeral rites by an alleged adopted son and 
acquiescence of the adopter's widow will not sustain the 
validity of an adoption, unless it clearly appears that the act 

(a) Sootrugun Sutputiy v. Sahitra D/yr, 2 Knapp, p, 287 ; S. C. 6 C. 
W. R. P C. 109. 

(b) IHay, 311 

(c) Teelok Chundur Raec v. Gy an Chundur Raec, Beng. S. D. A. R. 
1847, p. 654. 

(d) MS. 585. 

(e) Kenchava v. Ninyapa, S. A. No. 645 of 1866, 10 Bom. H. C, R» 
265. 
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itself was performed under circumstances rendering adoption 
legal, [a) 

Long possession under an adoption will avail nothing if 
the adoption fails. (6) man not regularly adopted, but 
who has lived as a member of an undivided family for 25 
years, may be ejected from the joint property by the other 
members.^* (c) 

Still less will mere residence and general recognition avail 
according to some of the cases. Thus it was held that in 
the absence of any formal adoption a sister^s son residing 
in his uncle^s house from childhood, and recognized and 
treated as his son, does not acquire the legal status of 
adopted son. (d) And similarly that in the absence of any 
agreement mere residence with the family into which his 
aunt had married gives no right to any one to a share of the 
family property, (e) 

A man having bought or otherwise taken a boy and 
brought him up as a foster-child, bequeathed part of his 
property to him. The Sastri pronounced him disentitled to 
any more as against the blood relations in the absence of a 
formal adoption. (/) 

As to the nature of the evidence required no merely tech- 
nical rules have been prescribed. Thus an adoption which 
took place 60 years ago may be proved by oral evidence, (g) 


(a) Tayammaul v. Sasliaclialla Naiker, 10 M. I. A. 429. 

(h) R. Haimun Chull Singh v. Koomer Gunsheam Singh, 2 Knapp. 
203 ; S. C. 5 C. W. R. P. C - 69. See above, pp. 927 ss. 

(c) MS. 123. 

(d) Bhagvan Dullabh v. Kala Shankar, I. L. R. 1 Bom. 641. 

(e) F. Venkata Reddi v. G. Soobba Reddi, M. &. D. A. Dec. 1858, 
p. 204. 

(/) MS. 122. See above, p. 927 ; and p. 374, Q. 19. 

(g) Basappa v. Malan Gavda, S. A. 229 of 1867. It will be seen 
that no writing is necessary to an adoption, though amongst some 
classes it is usual. Steele, L. C. 184. 
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Ocular testimony may indeed be dispensed with. The 
adoption of a son was held proved on strong circumstantial 
evidence, in the absence of direct proof of the performance 
of the necessary ceremonies, (a) 

A. 5. 2.— PRESUMPTION IN FAVOUR OF ADOPTION. 

Though a true adoption is impossible without the essen- 
tial ceremonies, (b) tho Courts have in many instances given 
effect to adoptions of which the direct proof was insufficient. 
In some of the cases the proof entirely failed. The conduct 
of the members of the adoptive family it was thought had in 
such cases created an estoppel against their denying the adop- 
tion, or else there had been so long an acquiescence in the 
adoptive status that the son could not, without extreme hard- 
ship, be deprived of his sonship. (c) To make them consistent 
with the general principle such cases ought to be referred, as 
generally they may be, consistently with the known facts, to 
a presumption of adoption arising from tho circumstances. 
The position of an adopted son under such circumstances 
resembles that of an heir in whose favour, after long posses- 
sion every reasonable presumption will bo made, (d) 

It depends upon the probabilities of each case under what 
circumstances an adoption maybe recognized in tho absence 
of the original deed, (c) There needs not, however, be a deed: 
the ^hstri says — If one maintain another for a length of 
time, professing to have adopted him, and in fact committing 

(a) Perkash Chunder Roy v. JDhunmonee JDassia, Beng. S. D. A. R. 
for 1853, p. 96. 

(h) i. e. at least the transfer, and in the case of a Bmhmana, the 
homa, according to nearly all opinions. 

(c) See Bhala Nahana v. Parbhu Hari, I. L. R. 2 Bom. 67. 

(d) See Bajendronath Holdar's case below, p. 1096 (a). Whore the 
question is of the due performance of ceremonies, the presumption 
arises that all was rightly done. 

(e) Roopmonjooree v. Ramlall Sircar ^ 1 0. W. R. 145. 
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all his affairs to his charge^ havings upon his beginning to 
do so, invited and entertained his relations, acquainted the 
magistrate, and drunk manjanee, he cannot afterwards 
abandon the young man so adopted in favour of another ; 
nor is the adopted compellable to renounce the connexion 
so formed. The relation of an adopted needs no writing for 
its support.^^ {a) 

A presumption arises that an adoption was duly made 
from the undisputed performance by the adopted in ques- 
tion of the kriya and paksha ceremonies for the members 
of the family of adoption, (h) The decisions agree with this, 
as in the following instances : — In the case of a brother's son 
recognized for many years and allowed by the family to 
perform the funeral rites of the deceased a presumption was 
admitted in favour of the adoption, (c) So proof of the 
performance of ceremonies was dispensed with where the 
adoption was recognized for a series of years and the adoptee 
had possession of property,((/) notwithstanding the continued 
residence of the adoptee with his natural parents, (e) 

A gift by a duly authorized person in adoption is to be 
presumed from an adoption which has been acquiesced in 
for 33 years. (/) But a shorter time will suffice. An adopted 
son, whoso adoption by a widow under a power from her 


(a) 2 Str. H. L. p. 113. 

(5) Steele, L. C. 1R4. Kriya = performance, obsequies; Paksha = 
fortnightly, periodical See Steele, L. C. 27. 

(c) Veerapeii'malPillay v, Narrain Tillaiff 1 Str. 91; Behai'i Lai 
Mullick V. Indramani, 13 B. L. E. F. B 401 ; S. C. 21 C. W. R. 285; 
Nittyanand Ghose v. Kishen Lyal Ghose, 7 B. L. R. 1; S. C. 15 C. W. 
E. 300. 

(d) 8aho Bewa v. Nahayun Haiti, 2 B. L. R. App. 61 ; S. 0. 11 
C. W. R. 380; Rajendro Nath Holdar v. Jogendro Nath, 14 M. I. 
A. 67; S. 0. 15C.W. R. 41 P. C. 

(e) Venkangavda v Jakangavda, Bom. H. C. R. P. J. 1875, p. 49. 

(/) Anandrav v. GaneMh Yeahwantrav, S, A. 373 of 1863. 
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.husband with publicity and formality, was acted on and 
recognized for 27 years by the family, died possessed of 
property. His adoption was held good until it should be 
rebutted by evidence of the strongest kind, after making due 
allowance for all imperfections of evidence on the side of 
the defendant arising from lapse of time; for otherwise the 
adoptee would be deprived of his estate in both families, 
natural and adoptive, (a) 

A plaintiff, suing for a declaration that an adoption is 
invalid, is even bound, it was said, to prove its invalidity, (6) 
where an adoption took place long ago and has been acted 
on, and the defendants are in possession by virtue of the 
adoption, (c) 

The presumption has even been carried within the sphere of 
the law, where this was opposed to the adoption. Thus the 
adoption of a sister^s son was upheld solely upon its having 
been recognized fora long time, and the impossibility of 
cancelling it without seriously affecting the rights of the 
adoptee, (d) 


(a) Rajendro Nath Holdar v Jogendro Nath, 14 M. I. A. 67 ; S. C. 15 
C. W. R. 41 P. C ; Sayamalal Butt v. Saudamini Dasi, 5 B. L. R. 362 ; 
C. H&i^asutoollah v. Brojo Soondur Roy, 18 C. W. R. 77. 

(J) Brojo Kishoree Bassee v. Sreenath Bose, 9 C W. R. 463 ; S. C. 8 
C. W. R. 241 ; Hu/r Byal Nag v. Roy Krishto Bhoomick, 24 C. W. R. 
107. See the cases in Note (a). 

(c) Gooroo Prosunno Singh v. Nil Madlmb Singh, 21 0. W. R 84. 

(d) Gopalayyan v. Baghupatiayyan, 7 M. H. C. R. 250. The High 
Court however rejected the custom specially found by the District 
Court, and found ** that communion had been created by the course 
of conduct of the plaintiff and his family.” This illustrates Note (c) 
to Sub-section A. 5. above, p. 1091. The subsequent behaviour of the 
parties could not make that an adoption which really was not one. 
See the case cited below A. 5. 4. As far as the plaintiff was concerned 
the decision might have been placed on estoppel, but the one actually 
arrived at could be supported only on an absolute presumption 
against the i*ule of law as conceived by the Court. 
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A man having engaged that his daughter-in-law should 
adopt a person, and the latter having performed thepromisor^s 
funeral rites, the Sdstri said that though no regular ceremony 
of adoption had been celebrated, yet the adoption, if the 
adopted was a sapinda of the deceased, might be considered 
valid, {(i) This opinion is not easy to reconcile with others 
or with the recognized authorities. What the S&stri meant 
probably was that a formal gift and acceptance might be 
presumed, and that this in the case of a sapinda would 
constitute an adoption. 

A. T). —ESTOPPEL. 

The doctrine of presumption in favour of adoption (h) has 
been carried further, or else considerations not strictly 
applicable perhaps to questions of status have been held 
to prevent the questioning even of an apparently invalid 
adoption by one who had countenanced it. In the case of 
an adoptive father, long recognition by one of another as his 
adopted son was said by the Sastri to make an attempted 
supersession by another adoption illegal. Colebrooke placed 
his assent to this on the ground that ^Hhe circumstances 
authorized the presumption^^ that an adoption had been 
actually made,” (c) but the Sastri considered the father 
bound as by estoppel. 

An admission of the title of an adopted son was held 
strong evidence to uphold an adoption of a sister^s son by 
a Vaisya. (c/) The admission has been made three times by 
the undivided brother of the deceased adopter. It was ap- 
parently held that the depositions were decisive of the 


(а) MS. 1682. 

(б) See the cases under A. 5. 4. 

(<•) 2 Str. H. L. 113. 

(d) Ramalinga Pillai v. Sadasiva PilUii, 9 M. LA. S06, 615; 8. C* 
1 C. W. R. 25 P. C. The effect of this must not be carried too to- 
It is limited by Gopee LalVe case, below. 

188 H 
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case as admission of the whole title of tho respondent 
both in fact and in law/^ 

Active participation in the plaintifE^s adoption by defend- 
ant's brother ; acquiescence therein by many subsequent 
acts on the part of the defendant ; letting the adoptive father 
die in the belief that the adoption was valid ; concurrence 
in the performance of the funeral ceremonies by the plaintiff, 
were held to estop the defendant from disputing an adop- 
tion, (a) Nor need the case bo quite so strong. Presence at, 
and acquiescence in, an adoption and association with the 
adopted son as such in legal proceedings estop a person, 
it was held, from disputing the adoption. (6) The Sadar Court 
of Madras went even so far as to say that the legality of an 
adoption cannot be challenged by one who has consented to 
it. (c) The Court must have thought that a duty was incum- 
bent on the adopter's brother, the person in question, to 
protest or interfere. 

Where with full knowledge of the invalidity of the 
plaintiff^s father’s adoption, as declared by the Court, tho 
defendants had admitted plaintiff to a share in the family 
estate and executed a document to that effect, this was held 
binding on the defendants, (d) 

Admissions however or acquiescence caused by mistake 
will not create an estoppel, as when the Judicial Commit- 
tee say : It has been argued on the part of the appellant 

that the defendant in this case is estopped from setting up 
the true facts of the case, or oven asserting the law in her 
favour, inasmuch as she has represented in former suits 
and in various ways, by letters and by her actions, that 
Luchmunjee was the adopted son of Damoodurjee, adopted 

(a) Sadashiv Moreehwar Hari Moreeliwart 11 Bom. H. C. E. 190. 

(&) Chintu V. Bliondu, 11 Bom. H. 0. E. 192a. 

(c) Pillari Setti Sanmdrala Nayudu v. Rama LakehmanOi M. S, D. 
A.E.1860,p. 91. 

(d) Govind Balkrufhna v. Mahadev Anan($ Bom* H. C, P. J. 1872, 
No.31;P. J. 1873, No. 66. 
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by Damooduqee’s widow, his mother. But it appears to their 
Lordships that there is no estoppel in the case. There has 
been no misrepresentation on the part of Lnchmunjee, or 
the defendant, on any matter of fact. She is alleged to 
have represented that Luchmunjee was adopted. The plain- 
tiff s case is that Luchmunjee was in fact adopted. So far 
as the fact is concerned, there is no misrepresentation. It 
comes to no more than this, that she has arrived at a con- 
clusion that the adoption which is admitted in fact was 
valid in law, a conclusion which in their Lordship’s judg- 
ment is erroneous ; but that creates no estoppel whatever 
between the parties.’^ (a) 

Thus too as to an alleged adoption by a dying man, it was 
said that acquiescence in the adoption by a widow who after- 
wards contested it, would not give it validity unless validity 
arose from the act itself and the eiremnstances under which 
it was performed, {h) 

In another case, liowcvei*, of less authority, widows who 
after their husbands’ death, had completed the ceremony of 
adopting a brother begun by him, ^vere not allowed afterwards 
to question the validity of the adoption, (c) 


A. 5. 4 — EATIFICATIOX. 

A similar principle to that set forth in Sub-Section 5. S, 
must, it seems, be applied to the case of a ratification of adop- 
tion by widows or male sapindas. (d) The adoption must 
originally have been cither valid or invalid, and in the latter 

(rf) Gopec Loll V. Miisst Srrr ChxmlvaoV^e Buhoojee, 11 B. L. R. P. 
r 391, 395; S. C 19 C W. R. 12 C. R. 

(5) Taymnmmd v. Sasharhalla Naihr, 10 M. I. A. 429. 

(c) Above, pp. 968, 1028. The adoption must have been palpably 
void, unless warranted by a particular custom. 

[J) See The CoVerior of Mad'tiva v. Ramalivpa tR«»n?o<fcase), 2 H. 
H, C. R. at p 233. 
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case it could not really be ratified as being essentially null, {a ) 
The assent of the sapindas^ when it is necessary at all, is 
necessary as a condition precedent to the efficacy of the 
widow’s act. If the new status is not acquired the old one 
continues, with respect not only to the non-assenting 
sapinda but with respect to others. (/>) In such a case the 
doctrine of ratification is not properly applicable, (r) 

A r, —LIMITATION^. 

The Limitation Act XV. of 1877, Sell. II. Art. 118, pro- 
scribes six years after an adoi^tion becomes known to n 
plaintiff as tlie time within whicli he must sue for a declara- 
tion that it was invalid or never took place. The mere 
omission however by a particular person to sue cannot have 
the effect of validating a void adoption. The particular suit 
by the individual is barred, but otherwise the law, it is appre- 
hended, operates as before, (d) Similar considerations apply 
to Art. 119, which prescribes for a suit for a declaration of 
the validity of an adoption six years from the time when 
the rights of the adopted son as such arc interfered with.” 
The status is not lost by forbearing to sue in a single 
instance. 

(a) Comp Ranf/amma v. Afcliamma, 4 M I A at p 103 

(h) Bamlnt Halbl^ara Pandit v. Amhahdnf Ainmdh 1 Mad. IT. P R. 
3G3. 

(r) See Ranguhdl v. Blidgi^thlhdi, I. L. R. 2 Bom. 3/7; Bafemcm 
V. Davis, 3 Madd. 98 ; 2 W. & T. L. 0. 800 (3rd Edn ) ; v 

Gresham, 2 Drewry 258; H. C. 23L. J. Ch. GG7 ; Com Dig Confir- 
mation (Dl); JShep. Toiich<^L. 117, 3)11, 313,314; Armory v. Dela^ 
mirie, Notes 1 Sm. L. C. 30G (.^)th Edn.) ‘^Ratification’' is not a 
strictly correct term in relation to an act not done on behalf of those 
whose concurrent assent is needed to give validity to an act by 
another on her own behalf. Nor can ratification really change a 
state of facts, or touch the rights of tliird parties Sec Maynz, Dr , 
Rom. Lib. I. § 34, 85. 

(d) See below, Sec. VIII. 
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A. G. -TERMS ANNEXED TO ADOPTION. 

It seems for the reasons already set forth that an adoption 
subject to a condition, whether precedent or a condition 
subsequent of defeasance, is impossible: (a) a contract can- 
not be made that the validity of an adoption, any more than 
of a marriage, shall bo contingent on a certain volition 
or event* Nor can it be postponed in operation ; its effect 
is immediate or not at all. (h) These rules spring from the 
nature of the institution, (r) which equally prevents other 
terms being appended, such as liberty to give back the boy 

(ff) Above, p. 187. too Di. Lib. 50, Tit. 17. Lex. 77. 

(/;) Jb The formula of gift imports this. 

(r) By the Roman law, until a late period, mancipation was an essen- 
tial part of adoption, and mancipation was a solemn public act. Like 
some other important jural acts it could not be done subject to a con- 
dition or to a term postponing its effect to a future day. Such quali- 
fications wero abhorrent to the simplicity of primitive ideas, and too 
great a burden for the memory of the witnesses by whose recollection, 
in case of future dispute, the transaction would have to be proved. 

Goudsm, Pand.’p 155 ; Maynz, Dr., Rom. III. 8G. 87 (3rd Edn.) ; 
Maine, Anc. Law, p 20G (3rd Edn ). As society advanced the magistrate 
became of more, and the witnesses of less importance, but in exercising 
a kind of voluntar}^ jurisdiction he long preserved the old forms, and 
ho had to guard the interests of the community as these became more 
clearly conceived The considerations stated at p, 187 al)Ove then 
rose into manifest importance. Disastrous results must sometimes 
arise from its being a conditional matter, whether a certain man is, or 
is not, the husband of a certain woman, or the legal father of a 
certain other man. So too as to the celebration of the sacra by a 
])orson of doubtful competence. The famil}’ law consists for the most 
])art of defined duties and rights annexed to mutual relations under- 
stood as absolute, and fixed once for all hy birth, marriage, and other 
events of an invariable character, whoever may bo the subject of them. 

Some authentication of adoptions would prevent many law-suits 
ill India. As to the use of public authentications of transactions under 
the Roman and the Teutonic systems, see Meyer, Inst. Jud. Tom. I. p, 
ss. The records of the Courts in England wore originally the 
recollections of official witnesses. See Bigelow, Hist. Proc. pp. 318 ss. 
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adopted or to adopt other sons which would involve the 
parties most concerned in perilous uncertainties, (a) The 
disposal of the adoptive father’s estate should, according to 
the older Hindu law, be governed by rules as little subject to 
individual caprice as any within tho system, but as separate 
property, and freedom of disposal have grown up, endeavours 
have been made to retain the spiritual advantages of adoption 
while avoiding the risks of handing over properties to tlio 
adopted sons. Certain terms as to property on which a boy 
is adopted are frequently committed to writing; and how 
far, if at all, they bind the adopted son, is becoming a ques- 
lion of great practical importance, (h) 

13y adoption a widow of a Hindu severed from his brethren 
deprives herself of her interest in the estate, (e) The 
adopted son immediately displaces her as heir with a retro- 
active effect, (c?) In order to prevent this a widow some- 
times endeavours to annex terms to the adoption by which 
she is secured a life interest in tho estate and the manage- 
ment of it. Effect has been given to bargains of this kind 
in some instances, but the HAstris have not approved them, and 
they must bo regarded probably as opposed to the strict Hindu 
law of the Sfistras. It has been said that as a father may even 
soli his son (c) much more may ho part with him in adoption 
on such terms as he thinks reasonable. But tho sale of a 
son (/) is allowed only as a last resource in a time of dis- 
Iress. {(/) Tho Krlta adoption by purchase is distinctly 

(a) Comp. ]). i’O. 

(h) iSec above, p 187. 

fr) Steele, L. C. 47, 48, 185, 18(i, 18b 

{d) 2 Str H L 127; below, Sor VTl 

(e) Colcb. Dig. Bk III. Chap T T Com 

(/) 2 Str H L. 224. 8ec above, pp 891, 896 

{g) Ydjuavalkya prohibits it wholly. Spo Coleb Dig Bk. 11. 
Chap. TV TT, 7, 10. See below. 
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forbidden, (a) so that the a fortiori argument is met by a 
prohibition in a nearer case. The adopted son ranks as if 
bom at his adoptiv^e father’s death : his mother could not 
appropriate to herself the estate of her child ; nor could she 
as his guardian legally make a gain for herself at his cost out 
of a transaction in which she was bound to do the best for 
her ward. The adoption invests the adopted with the estate 
as a support for the sacra; the widow took it but provi- 
sionally in her lower capacity for securing beatitude to her 
deceased husband, (h) and this connexion being established 
l)y the law of the family is superior to a convention in which 
the adopted son himself takes no part. Where indeed he is 
of full age and assents to injurious terms it may be that he 
is bound to fulfil them, but it is as under a contract which 
cannot prevent the estate from passing to him the moment 
he becomes son to the deceased adoptive father. From the 
Hindfi point of view indeed it is questionable whether in 
consenting to be adopted a man can lawfully accept terms 
which sever the estate, even temporarily} from the obligatory 
sacra; but as on acquiring the property he cannot be pro- 
hibited from dealing with it, the previous bargaining can 
hardly in practice be pre\euted in the case of an adult 
adopted son. (c) 

Even in the case of adoptions by males terms are some- 
times made w hich alter the rights and obligations properly 
incident to the position of the adopted son as such. It is 
not possible perhaps to draw a precise dividing lino be- 
tween the bargains and settlements of this kind allowed and 


(a) 2 Str II. L. 175 (Oolebrooke). 

[h) See above, pp. 03, 872, 985. 

(c) Such a case as that of Tara Jinnee v. Deb Narayan Rai, o 
B. S. D. A. R. 387, could hardly now bo upheld. The decla- 
ration of the adopted sou that in certain events his adoption 
should be null could not make it null. As to agnatic rights the case 
is expressly provided against by the Roman law, Dig.'Lib. 2, Tit. 14, 
Lex. 84. 
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disallowed by the Hindi! law. (a) The principles already 
stated apply to them, and all are subject to the control of 
the Court as representing the Sovereign according to Hindu 
principles in protecting the weak and helpless, (b) 

In the following case a contract was made which only 
expressed a right subsisting without it. A watandar^s nephew 
adopted by him agreed to pay his daughter money in lieu of 
ornaments. On her death a balance remained due. Her 
daughter was pronounced entitled to claim it as Saudayak 
stridhana^^ of her mother, (c) The Sastri admits alternatively 
to the claim arising from family connexion that the sou may 
have passed the agreement in consideration of the benefit 
ho received by the adoption, but the case is but a weak one. 
The SAstris seem generally to have thought that limita- 
tions annexed to adoption by which the adojited son would 
bo deprived of the usual advantages of his position could 
not be enforced. The decisions referred to above, p. JH7, 
are on the whole to the same effect. In a case wherein a 
Lingayat of full age, about to be adopted by a widow, had 
agreed that she should retain the management of the estate, 
the Sastri said that nevertheless the adopted son was entitled 
to the management, as the widow by adopting had neces- 
sarily become dependent (d) except as to her stridhana and 
her right to maintenance. (< ) If the dependence of a widow 
having a son is regarded as a part of the public law (/) 


(a) Under the Roman law the terrab had to be examined and 
approved by a judicial officer of rank. If prejudiced the adopted 
son could get himself set free. See Inst. Lib. I. Tit. XI. § 3 ; Bi. 
Lib. I. Tit. VII. ff. 32, 33. 

(h) Manu VIII. 27 ; Viv. Chint. Transl, p. 300; Coleb. Dig. Dk. 
V.T. 450 ss;2Str.H. L. 80 

(c) MS. 1566. 

(d) See Mit. Chap. II. Sec. I. p. 25 ; Manu V. 147, 148. 

(e) MS. 1743. 

(/) Sec Coleb. Dig. Bk. IV. Chap. I. T. 4, 6; Bk. II. Chap. IV. T. 55 
Comm, ad fin ; Bk. III. Chap. I. T. 62 Com. ; 2 Str. H. L 96. 
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creating a relation not variable by tbe will of the indivi- 
duals immediately concerned^ (o) this answer is correct, and 
such no doubt was the view of the Sastri. As a part of the 
family law resting on sacred texts it may well be supported, 
and the legal relations of the parties in other respects 
would, for the most part, be defined by the law, (6) not left 
to the exercise of free volition, but it does not appear that 
the principle has so far been distinctly embodied in any 
adjudication of the superior Courts. 

Ill anotluT case a similar agreement had been made with 
the adopting father and mother. On the death of the father 
the SAstri snid the adopted sun succeeded to his estate, but 
that it would be (morally) ivrong for him to break his agree- 
incut and disobey bis mother, unless she was wasting the 
property through ill-will towards the son. (r) The Siistri, 
as in iho case noted abov(‘j p. 1S7, must have thought the 
condition so repugnant to the status taken by adoption, 
that cfiect could not be given to ii. In the case of a kiitrima 
adoption however (>f) the Judicial Committee appear to 
have thoimhl that sueli a condition might be annexed to 
the adoption, and in ca«c (<”) it was held 

tliiit an agreement by the real father in derogation of 
the rights as ado[)ted son of his sou whom he was giving 
in adoption was not void, but was at the least capable of 
ratification when tiu' son came of age.'* But what requires 
ralificaiioii admits of repudiation, so that if ratification was 
necessary (which is not said) the son could not bo prejudiced 
by such a transaction as the one iu ijuestion. The Sastris’ 
opinions therefore can hardly be said to have been authorita- 

00 Sl 50 Tti rc Kahiliidtls I. L. K. o Bom. at p. 16k 

{h) See above, p. o67 Note (e). 

(c) MS. 1728 . 

(d) Musst. Imvit Koonwetr v. Roop Narauii Pr. Co. 15tli March 1879 ; 
n Cal. U. 76. 

(a) Above, p. 187. 

139 H 
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tively bet tt&ide, and tliougli an adopted son may resign his 
rights (a) it does not seem consistent with the older principles 
of the Hindil law, as set forth in the Sustras, that a man, still 
less that a woman, adopting a sun should bo at liberty at the 
same time to disinherit him, and so sever the estate from the 
obligation to perform the sacra and maintain the lielpless 
members of the family. Korean the real father properly 
give his son on such terms. A father has not ownership in 
his sou as in a chattel, (h) This is obviously impurtani witli 
reference to tlic jiossibility of accepting conditions injurious 
to the sou, such as might arise through arrangements of tlic 
kind recogni/ed in Xantjiau J>kj v . (JovuLfh'nr 

Chintaman (c) Chill o Jfo i^Jiiniafh v. Jami/a, (d) and 
in lladJtffhff! v. Ludh sk Tahja fiholaft^ {•) howcNCi* di'fen^i- 
ble in particular cases thc^e may 1)C on other ground^. 

It would ^cem from the consideration^ that liavc been 
stated that the Sa>tria^ \iew of this Mil>jeet can hardly be 
contested on the ground ^^hi(h they h«ave clio^eu. But it 
ib certain that it is not allowed to govern the aettial praeiiee 
of the people; amongst whom hiir arrangements for tlie pro- 
tection of the ANidow^^ interest, during her life, are ( ominonl\ 
made, and are ah\a>b supported by the authority of Jlie 
caste. (/) Thi*^ is c^pcciully the ca^e when the])ropcriy was 
newly-acquired by the father : it is generally felt as to siicli 
property that his wishes CApre^^cd or understood ought to 
prevail, and that his widow has an iniero't.i AAhieh ought to 
be protected. {<j) Sometimes the husband settles t(‘rms in 
an adoption made by himself. Sometimes ho amioxos to 
his will or to his permission to adopt specific terms as to the 

(a) See above, pp. 340, 358. 

(h) Vyav May. Chap. IV. See. I. paia^. 11,1*2, and Sec IX. para. 2. 
(c) 6 Bora. II. 0. B. 224. 

(cl) 11 Bora. II. C. E. 199. 

(e) I. L. B. 3 Bora. 7. 

(/) The answers to Questions 3, p. 36G, and 10 p 3/0, above, were 
no doubt influenced by a sense of this. 

(<;) Comp, above, p 653 Note (o'! 
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oujoymont of liis sole or separate property. In some cases 
he loaves the whole or part of his property to relatives or to 
a charity, subject perhaps to a life interest of his widow or 
some other person. In other cases ho gives no direction 
and dies intestate. Somewhat different questions arise 
under these diflfcrenfc circumstances, and different views have 
been taken by the autlioritics. 

Ill the case of an alleged adoption hy a male of a nephew 
on condition or with a leservo to the wif(‘ of the adopter 
of a life enjoyment of the immoveable property, and after 
lier death of the <^elf-ac(iuired property to the adopter’s 
daughters, the Judicial Committee said only that it would 
take very strong evidonee to provi^ ‘^nch an adoption, and 
held It held not been proved. (</ 

fn Viii'iyal v. ^ • >i Itifh [b) a direction was given to 
adopt a nephew ]>y a will which crroatly limited the estate 
to be taken l)y lilm son. 'rhi*^ was upheld on tlie ground 
tliat a sufficient provision was math' for tlu' adopted son 
and that he, after his adopti(*ii, had absented to the will and 
taken the benefit whicli it secured to him. 

In a ea‘-e however in which a vill was tlnmghi efiectual bj’ 
thePamlits, they added : — If the testator had really given his 
wife verbal instructions to adopt a son in the event of her 
not bearing male issue, her compliance with those instructions 
would of course invalidate the will according to the Hindu 
law, it being incompetent for the tc'-tator, who authorized 
the adoption of a son, to alienate the whole of his estate, (c) 
and thereby injure the means of the maintenance of his would- 
be-heir.*' 


(rt) Lnrii Koiiv'ary R)op Kara! n Smgh, G Cal R, 70. 

(b) 6Bom. n. C. R.221 A C,J 

(c) Sop abo\e, pp. 216, 018. 758; Vyav. May. Chap. IX para. 2. 

(d) Nagoiliiiclifncc Uitinial v. (Jopoo (» M. I. A. 320. 

above, pp. 213, 214, 219, 220. 
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In the case of an authority to adopt, unaccompanied by 
limitations of the property, the Judicial Committee said that — 

A son adopted under a permission by a widow takes as such 
by inheritance from his adoptive father, not by devise/^ (a) 
If he takes without qualification as a son by inheritance it 
does not seem consistent with iliiit, that he should bo sub- 
jected to other terms by either adoptive parent than such as 
could be imposed on a son by birth. This was the view 
taken by the Sastri in the case referred to at p. 187. He 
pronounced the adopted son^s right uiiatrectcd l)y stipu- 
lations imposed on him by tlio widow in lier own interest. 

The terras stated in the d(‘ed, where there is oiu', usnall} 
embody the notions of tliojiarties as to tlu' legal oHect of the 
adoption, (6) but this i‘^ by no means always the ea^o. In 
Cliifko V. J(U}((1'1 (r) a widow adoptt'd without, as ap])ears, 
any direction from her husband. Slie eontraetoil with the 
boy’s father for his entire exclusion from any propiietary 
right, and for his heirship to her subject to these condi- 
tions” or rather limitations. They could hardly be pro- 
nounced reasonable, but on account (T the poverty of tho 
boy’s family they were upheld by tho High Court. If tho 
boy however immediately on tho change in his status by 
adoption became heir to his adoptive father taking by inherit- 
ance an unqualified estate, tho agreement must, it would 
seem, havo been void. Tho widovv*s contract with the boy’s 
father to the boy’s dotriraont would no more stand than sucli 
bargains of her’s with other persons. 

When this ruling came under the observation of tho Judi- 
cial Committee, their Lord.sliip.s pronounced it a matter not 
unattended with difficulty. ( J) In tho particular case they 

(a) Bhoohini Moj/eo's caso, lo M. 1 . A. at p. HJl. 

{1) As in tho caso at Stoclc, L. C. p. 183. 

(o) 11 Bom. II. C. R. 

(d) RamasmmI v. Venkatamuifflymh L. R. 0 I. A. at p. 
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had at the time to deal with, their Lordships found that the 
bargain was one that could be and had been ratified by the 
adoptive son after he became of ago. 

It has been more emphatically dissented from by the 
Iligli Court at Madras, {a) Sir C. Turner, C. J., there said — 
Wo are of ojnnion tliat a child taken in adoption cannot be 
bound by the assent of liis natural father to terms imposed 
as a condition of the adoption, and that, like other agreements 
made on behalf of minors for other than necessary purposes, 
it would lie witli the minor, when he came of age, to consent 
to or repudiate them, (b) Tliis we understand to be the effect 
of the ruling of the Judicial Committee in liuunffiairmi Atyac 

V. renrafnrdiiuh'fjttii (/■) 

111 Special Appeal No. 32 of ls71 (J) of the High Court 
of Bombay it was thought, how’over, following Vinayak \\ 
(tovimlraoj (# ) to bo at least possible that a widow adopting 
might reserve to licrself a material part of the estate. 

A distinction may no doubt be taken between the widow 
adopting on a general authority or without authoi’ity, and 
one adopting under terms defined by the deceased husband. 
At Calcutta the husballd^s authority to limit at will the 
estate to bo taken by his wndow and by the son she w’as to 


{a) 111 the judgment of the latter a com prom i>o by the widow of 
claims set up by the iiieinbcrs of her husband's family wa*' upheld, 
though inad(' with a ^iew to adoption, and directly diminishing the 
estate. It thought a fair arrangement in itself, and one therefore 
which w'as not affected by the subsequent adoption 1^*5' e above, p. 367.) 

(b) ScQ lliftdifiuhh'is MnufctrJ( a \ , ^hi^sf Tifrln^e, 7 M T. A 169; 
Nailtajot V. /!'?/•/, 8 Boui II. C. It. 07 A. C. •). 

(f) L. li. 0. 1 A. 190 ; L ikahmnna Udn v. Tytkslt>ui Ammiil, I. L. R. 
4 Mad. 160, 103. 

(d) Decided 12tli Jniio 1871 

(«) Above, p. llofi Nolo 
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adopt has been fully recognized, (a) A power of adoption 
having been given by will to a wife, coupled with a direction 
that the widow should, during her life, retain all testator^s 
property, ancestral as well as self-acquired, it was hold that 
the widow after adopting had a life interest with remainder 
to the adopted son. {h) 

It does not seem possible to reconcile with this last deci- 
sion the opinion of the Sustris given in the earlier case, (r*) 
In Bombay and the other provinces subject to the law of 
the Mitakshara a father’s power of devise as against living 
sons is strictly limited, (<l) and the Hastris’ opinion wouhl 
substantially express the law. If the son adopted by a widow 
under a general ])(>wer givcm by will takes oven in Bengal 
otherwise than by inheritance, there is a diffieiiUy on the 
decisions in conceiving liow he can take at all. Jle may not 
have been born in the* life of the icstator, (c) he could cer- 
tainly not be ascertained at tlio monu'ut of his death. No 
gift could be made to such a per'^tm nor consequently could 
a bequest. (/) If however the adopted sou takes by inherit- 
ance even the father’s power of devise to his injury is very I’c- 
stricted. In liahoo Bnr Pt^rtnh Suhct v. Maharajah Itajrndt r 

(cr) The tenns must, it hcems, have been accepted by the hoy's real 
father; otherwise a contention would have been raised on the ground 
of concealment of the limitation'^ I)}’ tho widow'. 

(Z^) BeplnBehari BihuJopaJlnin \ Brojo Nath Mool'hojtadhyaf I. L. 
R. 8 Cal. 3o7,id\\owiiig Bhar/bafft Da>r v. Cho)>:dhnj Bholanafh , 

I. L. B. 2 I. A. Tho latter was not a case of adoption but of 

a settlement by a man on liis wife with the concurrence of his Kri- 
trima son to whom was given a remainder on the wife's death, 

(c) In a case where the widow was given “ absolute control” and 
possession during her life. Sir II. Couch, G. J., refrained from saying 
whether she took more than a power of management for tho proposed 
son iu adoption. Edmgutfee Arliarjee Krlsto Soondurce Debia, 20 
C. W. R. 472 C. R. 

(d) See above, pp. 209, 210, 219. 

(e) Above, p. 1055. 

(/) See the Tagore case, L. R. S. I. A. 47, 07, 70; Ramguiiee 
Achaijee v. Krieio Soonduree Dehiaf 20 C. W. R. 472 0. R. 
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Pcrlab Salicc(a)i\io Judicial Committee say;— man 
(with male dcscendantH) may dispose by will of his separate 
and self-acquired property moveable, subject 

perhaps to the restriction that he cannot wholly disinherit 
any one of such descendants.” 

The husband who authori/cs a widow to adopt has not 
sons as coparceners to interfere with his disposal of his pro- 
perty, and an adoption by him after such a disposal could not 
affect it. (i) But the case just referred to shows that a gift 
or devise, made after an adoption could not prevail to any 
extent against the son,” (c) so that if the adoption by the 
widow is absolutely retroactive a will in lier favour being 
overcome by the* son^s surxivorship cannot secure her 
against th(' ordinary risks of adoption. A mritya patra in 
a form not uncommon may bo more effectual by giving her 
an immediate interest in the property subject to the life-use 
of the donor. (//) 

It is obvioudy souicwdiat iucousibteni w’ith the theory of 
a complete coniinuity of ideal existence between the son 
adopted by a widow and the predeceased adojitivo father that 
the widow ^holIld b(‘ able to stipulate for tenns other than 
those of the s<>n’o taking the whole estate with all its respon- 
'^ibilitie''. Thi^ theory lui'^ in many cases been applied 

((c) 12 M. I. A. lit }). ' aKo Lffksh ont Dwhi XmJ: v. Eamchand' 

nt Dada Xaif:, 1 L. J1 5 Doiii. 1>> 

{h) Ramhiiui Lakslimau, I. L. K o J3om. 

(oj Jud. Cit. at p. d;;7, and cuaCb there referred to* 

(d) See above, pp. 218 Note (c\ 221. This form of will avoids the 
distinction drawn by the High Court of Madras between the gift and 
the will of an unseparated Hindd, unless the gift itself bo deemed 
incomplete until separate possession of the property is given. Sec 
Colcb. Dig. Bk. IL Chap. lY. T o6 Comm.; above, pp. 685, 695, 707 
Note (e)j Vitia Bvticii v. Yamctiamma, 8 M. H, C. B. 6. 

(e) See above, p. 165. It is shown there that a Hindd inheritance 
is by native lawyers conceived as a universitas* The son takes it 
with all its burdens even though he should i*esign a part to the 
adoptive mother. 
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SO as to annul tbe intermediate transactions of the wido\v^(a) 
but withal it is not a thorough-going theory as is seen in 
the case of collateral succession between the decease and the 
adoption. (&) The recognition of separate property however 
implies a right to dispose of it by the husband, and wills being 
allowed, be can give or bequeath to his widow as against an 
existing son, (c) much more it may bo said as against a son to 
be adopted, {d) If dying sonless he makes no will, his widow 
takes his separate estate by inheritance, (c) and even with 
respect to the immoveable property, as she cannot be forced 
to adopt at all, it seems a necessary concession that she 
should bo allowed to impose reasonable terms on an adoption 
for her own security. (/) By avoiding any disposition her 
deceased husband has, under the law of Bombay, made her 
discretion virtually his own. If he has given particular di- 
rections these must probably bo regarded as conditions, 
without compliance with which an adoption cannot bo made 
in so far as they arc conditions precedent, (h) and which 
otherwise attend the adoption and govern the rights of pro- 
perty arising under it, so far as is consistent with the 
status induced by the adoption. The terms must, to 
satisfy in any degree the Hindn law be not grossly unfair to 
an infant adopted, and must bo subject to control and revision 
by the Civil Court, 


(a) Above, pp. lol, 067 ; RajkrtUo liny v KIshonc Mohua. C. W 
R. 14; MS. 171G ; 2 Str. H. L 127. 

{h) See too above, pp Ut, 9b. 

(r) Above, pp. 207, 2u8, 219. 

(d) iSce above, p 641. 

(e) Above, pp. 88, 94; Mit. Chap. 11. Sec. I, p. 39 

(/) Analogy would suggest a possible reserve of one half as on a 
partition with her son she would take so much. above, pp. 778, 782 ; 
Steele, L. C. 59. The Sasbris’ view of the proper extent of the 
mother’s right was the same. See pp. 366, 370. 

{k) Comp. Rangubdi v. Bliogirlhibdiy L L. R. 2 Bom. 377. 
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Though the Hindd law, in its earlier form, strictly guard' 
ing the family estate, imposed rigorous limitations on gifts 
to females (a) it is inconsistent with its later development 
that they should not be capable of taking as large an estate 
as a donor is capable of bestowing, (b) The MitS-kshara^s 
doctrine of the widow^s inheritance (c) implies that she may 
take the whole interest of her husband, (d) The restrictions 
on her dealing with the immoveable property (e) show that 
when they were set forth the law had not yet become fully 
unfolded. In the present age when individual right has 
taken a much higher place than formerly, and a man may 
dispose freely even of self-acqnired lands, (/) it seems to 
follow that he may bestow them by gift or devise on a wife 
or widow as well as on any one else. As regards moveables 
no doubt can exist. The cases referred to above, pp. 208, 
203, 315, show that an interest much larger than the tech- 
nical widow's estate {[/) may be given to a woman, {h) and 
it has recently been expressly ruled {/) that a man owning 
separate property may devise it without limitation to his 
widows. The widows thus dowered might adopt a son, and 
the ({uestion would then arise of whether by doing so they 
must necessarily defeat their own estate by a retrospective 
operation of the adoption so as to nullify the will. The 
husband^s gift to them of his separate property could not 
bo defeated by his son, whether born or adopted, unless the 

(a) Above, p. 271. 

{b) See above, pp. 20S, lily, liUo. 

(c) Mit. Chap. II. Sec. I. para. ‘.>9. 

(d) Above, pp. 149, 295 ss. 

(e) Above, pp. 299 ss. 

(/) Above, pp. 772,812. 

ig) Above, pp. 94 as 

{h) See above, p. 777. 

(i) Mvdcliand r. Bal Manclui,}iom H C. P. J. 1883, p. 199 ; S. 0* 
I. L. H 7 Bom. 491, following Jcevouti PaiuZa v. Musst iSbna, N. W. P, 
H. 0. R. 1869, p. 6. The father could not disinherit his son by will 
under thoMit^ksharA law, as in Frosunno Coomar Ghose v. TaiTaeknaih 
Sirkar, 10 B. L. R. 267. See above, pp. 207, 208, 219, 365, 687; 2 Str* 
H. L. 19, 21. 

liO ii 
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son were thus reduced to indigence, (a) and as in the 
particular case the wishes of the husband in favour of the 
widows have been strongly signified, there seems to bo no 
valid reason why they should not be at liberty to make a 
reasonable reserve for themselves in settling the terms of 
an adoption. The assumed will of the deceased in favour 
of adoption may be supposed to havo been thus conditioned, 
and the act of adoption to connect itself by relation with 
the purpose or permission that gives it effect. (/?) 

Where a deed of permission or a will has explicitly set 
forth the terms on which the deceased wished an adoption 
to be made, there should, it seems, be still loss diflBculty in 
giving effect to siicli terms wherever they are not wholly 
unreasonable. In the case of simple inhcritauco by a widow 
a transaction by which she defeats the rights of a quasi- 
posthumous son is certainly opposed to jural theory, (c) Nor 
could a widow oven claim a partition with her son so as to 
obtain an equal share. (/7) Her power to make stipulations in 
adopting must apparently bo placed on the general subordi- 
nation of merely pecuniary arrangements to the will of those 
concerned, on her faculty to adopt or not at pleasure, and on 
the benefit to be secured both to her husband and to the 
child of her choice (e) by not making the hazards of adop- 
tion too great. As it rests thus on considerations outside a 
strict construction of the law, it is peculiarly a subject for 
the equitable jurisdiction of the Courts, the exercise of 
which is most strongly called for where an infant is trans- 
ferred from his family of birth and deprived of the rights 
annexed to his position there. 

(а) Above, pp. 208, 2l6, 772 

(б) See Vin. Abrt. Tit. Relation. 

(c) Unless it can be maintained that in making no disposition the 
husband has intended her to bo unlimited owner even of the immove- 
able property. This is not admitted by the Courts. See the Section 
on Stridha^ . 

(d) See above, pp. 053, 824. 

(fl) An analogy may be found in the marriage settlements arranged 
for minors by their parents under the English law. 
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The older authorities^ both text books and decisions^ agree 
in a great measure with the strictness of the ^^tris’ view. It 
is only within a short time that a relaxation is to be noticed 
conformable to what has long been the usage in Bombay, and 
now perhaps going beyond it. As usual under such circum^ 
stances the decisions have not been quite consistent. In 
one case no such condition, it was said, as that an adoption 
of a boy remaining good so long only as ho was obedient 
to the mother was proved to have been imposed upon an 
adoptee at adoption, and even if it were, such a condition 
would bo invalid, (a) In some other cases, however, such 
a stipulation has been held not invalid, as in the one noted 
below, notwithstanding tho widow^s acknowledgment of the 
adoption and Governmont^s having acted upon it without 
question, (b) The Sastri however would not allow even the 
adoptive son by contract to divest himself of his estate. An 
adoptive mother (Koli) made an agreement with her son, 
whereby ho resigned to her the bulk of tho family pro- 
perty. This was pronounced by tho Sastri illegal, and the 
adopted son, if capable, still entitled to inherit, subject to the 
duty of maintaining the mother, (c) 

The early cases are equally restrictive of the widow^s right. 
Tho adoption, it was ruled, works retrospectively, notwith- 
standing that the adopting widovr had declared in the adoption 
deed that the estate was to remain with her during her life.(cZ)i 
So also an attempt by a widow in adopting to reserve the 
estate to herself for life by a formal declaration in writing 
was pronounced of no avail, (e) 

(a) Ram Svruu Dosff v Miiast. Frau Koei% N W. P. E. for 1865, Ft. 
1, 29n. 

(b) Th. Oomrao Shigli v. Th. Mahtah Kinmwar, 4 N. W. P. R. 103a. 

(c) MS. 15. 

(d) Mtisst, Solukhna v. RamdoolalPande of al, I C. S. D. A. B. p. 324. 
In Radhahai v. Damodar Krishnarao, Bom. H. 0. P. J. for 1878, p. 9, 
a document of somewhat doubtful import was construed to not in- 
tended to deprive an adopted son of his ordinary rights, and thus a 
disoussion of Chifko v. Janaki, 11 Bom. H. 0. E. 199, was avoided. 

(e) Mtmt, Sahitra Face v. Sntw^jhm SuipuUcCf 2 C. S. D. A. B. 21. 
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The relative position of the adoptive mother and son are 
thus defined by Colebrooke : — Presuming the property here 
spoken of as the woman^s to have been what devolved upon 
her by the death of her husband, and not to have been her 
proper stridhana it ceased to be her^s at the moment of a 
valid adoption made by her of a son to her husband and 
herself; in the same manner as property coming into the 
hands of a pregnant widow, by the same means, cannot bo 
used by her as her own after the birth of a son. An adopt- 
ed child is ill most respects precisely similar to a posthumous 
son. From the moment of the adoption taking effect, the 
child became heir of the widow^s husband ; and the widow 
could have no other authority but that of mother and 
guardian/^ (a) Treating the interval before adoption like a 
time of gestation the husbaiuVs bequests to his widow might 
take effect according to principles generally I’ocogiiizod. In 
the case of an intestacy recourse must be had it seems to 
popular usage, as a ground for an indulgence to the widow 
which is foreign to the system of the Sastras. 

It was conformable to this, that in the case above where a 
widow had reserved to herself a portion of property at the 
adoption, it was hold she could sue in her own name in respect 
thereof, (b) 

A. 7.— ASSENT AS A VALUABLE CONSIDERATION. 

However restricted the capacity may bo for varying the 
rights and duties annexed to the status of an adopted son, 
yet the boy whom it is proposed to give in adoption, and 
who has reached years of discretion, may exact terms from 
his family of birth. His assent to be given in adoption was 
held to be a good consideration for an agreement on the 
part of his brother, whose interest was necessarily augment- 


(а) 2Str. H.L. p. 127. 

(б) Oomalal v. Sakatmal, S. A. No. 32 of 1871. 
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ed by tbe transaction, to give him a building site with a 
supply of water, (a) 

An engagement to adopt and to settle property on the 
adopted, in consequence of which parents actually give their 
son to the keeping of the promisor, is a contract that can be 
specifically enforced. It stands on a footing similar to that 
of a promise serving as an inducement to marriage, and the 
representative of the promisor may be compelled to make 
good the promised settlement. The estate which had passed 
to the promisor^s widow was held bound by the contract to 
which she gave full effect by transferring the property 
thirty years after her liusbanirs death, (h) 

Parents are not, howev’^er, allowed to annex to the gift of 
their son conditions in their own favour, exposing him to the 
risk of the adoption^s being declared void, (r) The Court 
refused to give effect to such a contract. Nor are the 
sapind as, whose assent may be needed, at liberty to sell their 
assent as if it were a right of property. As to such a (sup- 
posed) case the Judicial Committee said — The rights of 
an adopted son are not prejudiced by any unauthorized 
alienation by the widow which precedes the adoption which 
she makes ; and though gifts improperly made to procure 
assent might be powerful evidence to show no adoption 
needed, they do not in themselves go to the root of the 
legality of an adopt ion.^^ {(1) 


(a) S. A 133 of 1874; Ramkrishna Moreshwar Shiv^am DinkaVf 
Bom. n. C. P. J. 1875, p. 139. The elder brother executed a convey- 
ance to the younger. 

(b) Bhala Naltana v. Favblm Ilarij I. L. R. 2 Bom. 67. 

(c) E. K Acharjee Ohoivdhry v. Hurlschandra Choivdry, 13 B. L. R. 
42, App. Reference is made to Sec. 23 of the Indian Contract Act 
(IX. of 1872); S. C. 21 C. W. R. 381, 382 ; sec above, p. 894 note {g). 

{d) The Collector of Madura v. Moottoo Ramalinga Saihupathy^ 12 
M. I. A. 897, 413. See above, pp. 986 ss, 1005. 
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B.— THE ACT OF ADOPTION— THE PERSONS WHOSE 
PARTICIPATION IS REQUIRED. 

B. 1.— IN REGULAR ADOPTIONS. 

The persons who must attend at an adoption are — (1) 
Parents or survivors thereof on either side of the boy, or their 
representatives, (a) (2) The boy to be adopted. (3) The 
officiating priest or priests in the castes in which sacrifices 
are thought indispensable. 

Persons who may be invited to attend at adoption, but 
whose non-attendance docs not affect validity of adoption, 
are — (1) Near kinsmen, {h) (2) Neighbouring gentry. (e) 
(3) Visitors, standers by, who may become witnesses of 
adoption, (d) 


B. 1. 1.— THE PARENTS GIVING. 

The giver and receiver should both be present at the 
ceremony of adoption. It should take place at the adopter’s 
house or other place free from impurity. The adopter must 
personally (not by deputy) take the child.’* (e) 

(a) Sir F. Macn. Cons. H. L. p. 218 ; 2 Str. H. L. p. 87. Under 
the Roman Law “ Is qui adoptat vindicat apud prsetorem filium snum 
esse,’’ Gains I. § 1^34: after an “ in juro ccssio” by the natural father. 
The ancient form is given in the Digest (Lib. I. Tit VII.) the giver 
saying ** Mancipo tibi hunc filium qui meus cst,” and the receiver 
“ Hunc ego hominem jure quiritium mourn esse aio, isque mihi emp- 
tus est hoc sere seneaque libra ” Poth Pand I. § VIII. 

As usual in solemn ceremonies tlie personal presence of the parties 
was necessary. Tliey had to make the proscribed declaration before 
a magistrate of high rank, whose authority then attached to the rela- 
tion contracted in his presence; more documents were ineffectual. 
Ib. An irregular adoption could be confirmed after a judicial inquiry 
and hearing those who ojiposed it. 1b. XV. 

{h) Alaiik Maujarl v. Fakir Chaml, 5 (h S. D. A. R. 35(1. 

(c) Sootriigun Satputty v. Sabitra Dye; 2 Knapp, 387 ; S. 0. o 0. 
W. R. P. C. 109. 

(d) Veerapermal Pillay v. Narrain Plllayf 1 Str. 91. 

(c) MS. 1675. See above, p. 930. 
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The presence of the natural or the adoptive mother, it was 
held, is not necessary if the fathers be present, (a) In the 
particular case the parties were Sftdras, but the ceremonies 
imply the presence only of the fathers (when living) as 
indispensable even amongst the higher castes. In a case 
where proof of gift was wanting, either by the father or the 
mother of the boy, it was said that a deed executed only by 
the adoptive father was insuflB.cient to establish an adop- 
tion. (t) 

Similarly ill a case before the Judicial Committee it was 
laid down that the requisite declaration of gift can be made 
only by the parent (c) giving the boy. An instrument signed 
by the adopter and declaring the boy his representative is 
ineflectual for this purpose, (d) and is needless. A Sastri says 

When either of the parents has given a son by pouring 
water on his hands the gift is complete/^ (The gift was in 
the question stated as made by the father. )(c) ‘‘ The parents 

need not consult their relatives.’’ (/) 

The corporeal gift of the boy to bo adopted may be made 
by deputy as by a wife, or a brother of the real father, or as 
a deputy of a widow by her uncle when the request and 
assent have passed between the real and the adoptive 
parents, {(j) 


(a) Alvar Ammaiil v. Eainasawmy Kaikcn, 2 M. S. D. A. R. (>7. 

{b) Lakshnian v. Mala bin Ganit, Bom, H. C. P. J 1875, p. 186. 
S(e above, p. 910. 

(c) See above, p 896. 

(d) Nilmadhab Das v. Bishamhhar Dus, 3 B. L. R. 27 P. C ; S. C. 
13 M. I. A. 85 

(e) MS. 1677. 


(ff) Vijiamngam v. Lakaliuman, 8 Bom. H. C. R. at p. 256-7 ; Ron- 
gahai y. Bhagirthibai, l.L.E. 2 Bom. 377; Jamnahai v. Rayehmsdt 
LL. R. 7 Bom 229. 
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B. 1. 2.— THE PARENTS TAKING. 

is ordained that the husband and wife, among the 
Sftdras, should bo present, and that they should cause a 
Brahmin to make oblation to fire.^^ (a) 

The wife, as wo have seen above. Section III., may act 
under a delegation from her husband in giving or receiving 
a son in adoption. In such a case the husband^s presence 
is of course dispensed with. 

(1) Adoption by a wife of a son in her liusband^s lifetime ; 
(2) carrying on a suit on his behalf and in his name ; (3) non- 
denial of adoption, wore held to bo strong circumstantial evi- 
dence in favour of adoption with the husbaiid^s consent and 
with due ceremonies performed, {b) 

When one of the adoptive parents has died the other may 
accept in adoption subject to the conditions already consider- 
ed. When both are dead, as the acceptance by either parent 
is impossible, the adoption itself becomes impossible also. 
The exceptions admitted in a few cases have been considered 
under Sec. III. (c) The law was thus laid down by the High 
Court of Bombay : — There must bo not only a giving but 
an acceptance manifested by some overt act to constitute an 
adoption according to Hindu law. (d) Here there is said to 
have been a giving, but to whom ? to two dead persons, the 
only two who could have adopted a son to the man.^^ (c) 

B. 1. 3.— PRESENCE OF THE CHILD GIVEN. 

The indispensable manual delivery and acceptance of the 
boy adopted (/) implies of necessity his presence at the 

(a) 2 Str. H L p. 130. 

{b) Tincoioric Chatterjeov, Denonaih Baiicrjcc, W. R. 1804.', p. 155. 

(c) Above, p. 1012. 

(d) 1 Str. H. L. 95 ; Manu IX. 168. 

(e) Pei* Westropp, C. J., Bhagvatidas Tcjmal v. Rojmal, 10 Bom. 
H. C. R. 265. 

(/) Steele, L.C. 184. 
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coremony. This gives him the opportunity, should he object 
to the transaction; of expressing his dissent, (a) 

13. 1. 4.— PBESENCfiJ OE EELAllVES. 

^^The adopter’s kinsmen oug*ht to be convened, but their 
assent is not necessary. (/>) 

B. IN CASES OF ANOMALOUS ADOPTIONS. 

in tlio quasi-adoptions in vogue amongst some castes of 
the Bombay Presidency (o) no forms appear to bo used 
boyond those intimating assent on both sides, nor is the 
presence of relatives tlionght requisite. 

In a kritrima adoption the consent of the party adopted is 
essential to the validity of it, (d) and should be expressed 
simultaneously with the acceptanco of the adopter. 

In Macnaghten, H. L. vol. II. pp. 19G ss, will be found 
several cases of kritrima adoptions. Nothing seems essen- 
tial but the assent of the parties and of the boy’s parents 
if they are alive, (e) 

C. — EXTERNAL CONDITIONS TO BE SATISFIED. 

C. 1.— AS TO PUBLICITY. 

To render adoption complete, there must be a public act of 
giving and receiving, accompanied by a performance of some 
religious ceremony. (/) 


Sfic above, A. 

{b) MSS 1677 If the doetnue of the ISamMi-akaiistubha, 

as to the widow’s indc])eiideuce iu adopting bo taken as law for the 
Bombay Presidency, the presence of relatives cannot be necessary, 
as an intimation of a superfluous assent, see above, pp 864, 880, 901 ; 
Vasisktka, XV. 6 

(c) Above, ]) 

(d) Lachmau Lall v. Mohun LaJU 16 C. AV. R. 179. 

(e) Suth. Syii. Notes xv. xvi. 

if) S, Siddesoi-y Dossee v. Doorgachuni Setfy 1 Bourke, pp. 860,361. 
141 n 
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It is enjoined that notice of an adoption should be given 
to the relations within the (the circle of the) Sa^otr Sapindas 
and to the Raja, though no provision appears in case of their 
disapprobation, even in adoptions by widows.” {a) 

This injunction boars less on the choice amongst different 
boys in the family than on the necessity or at least the desir- 
ableness of the countenance of all members of the family to 
the celebration of a religious ceremony. To show their 
assent and presence they ought to sign the deed wlien there 
is one. (b) 

Intimation of an intended adoption slionld bo given to a 
Mamlutdar or other Government officer of the vicinity, but 
the want of it does not vitiate an adoption othurwibc made 
with due ceremony.” (c) 

Publicity is not absolutely essential to validity of adoption, 
yet it is ahvays sought for on such occasions, (d) 


C ASTOTIMK. 

A fortunate day ought to be selected for an adoption.” (<*) 

The Sankalpa or declaration of desire to adopt must be 
made by day. The remaining ceremonies may then take 
2)laco by niglit. A formal acceptance is indispensable.” ( /’) 


{(t) Steele, L C 15 Tlie ol’ the intiniiitiun to Govern incut 

where its interests tiro conceriied may be seen from the cases above, 
pp. 1010-11, and die rcfercnee.s at p. 1KJ7. 

(h) 10. Ibd. 

(c) MSS 1077, 1711; VasJshhuXY 0. 

(d) R. Vassereddi Ramanandha Baidu v R V J iiggaaadha Bauliij 
1 M. S. D. A. Dee. 1803, p. 520; Raure Munmohcpnec v Jairnarain 
Bose, C. S. D. A. R. 1857, ji 244; Ranee Kishtomonee Debra v. Raja 
Anundnafh Roy, C. R. D A. R. 1857, p. 1127. 

(0 xMS. 1G77. 

MS. 1670. 
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0. 3.— AS TO PLACE. 

It is not a ground for setting aside an adoption that it 
was celebrated not at the usual place of residence of the 
parties, (a) though this is the proper course, (h) 

Sacrifice need not take place in the house of the adopter, (c) 
))ut this is usual (d) 

D J-CEREMOXIKS AND FORMS-CONSTITUTIVE. 

D I 1 —AMONGST BRAHMANS 

(a) . — In adopt iu(j Strayigera ; and gener ally , 

(b) . — In adopting Sagotras 

(c) —Id adojding AduIU mid Hoys already tomured or initiated, 

(//). — In adopting a^ a Dryamnehydyana . 


J). r 1 ADOPriXG STRANGERS, AXl) 

(GENERALLY 

The ceremonies used iii adoption are either regarded as 
essential to constitute the i-clation ; as sacrificial ; as au- 
spicious ; as autheuticative ; or as simply indicating joy and 
generosity. Amongst the Brihmaiia««, if the Sastris can be 
taken as faithful expositors of their law, the first two classes 
blend into one. I3ut the second class is of very variable 
extent. At pj). 218 ss of Strangers H. L. vol. IL, there is a 
description of a very elaborate ceremonial, but at p. 8/ this 
is cut down to a few simple particulars, the demand after 
invitations and notice to the authorities, the gift, the datta 
homa, followed after adoption by the upanayana to be 
celebrated by the adoptive father. 

(o) BhaskarBachiijeo v Xaroo Ragouatli, Bom. Sel. Rep 25. 

{!)) Dafct Cliaiid Soc. 11 

(c) Th. Ooturao Singh v. Th Mahtab Koonwar, 4 N. W. P. R. p. 103. 

{(1) Datt. Cluuul. Sec TI 16 ; D.itt, Mim. V. 15, 21 ss. 

(#0 above, p 9^18. 
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Jagannatha (a) insists on the datta homa; and on the 
Samsk^ras (b) from tonsure onwards being performed in the 
adoptive family. The putreshti, he thinks, may be dispensed 
with, and this is so in Bombay, (c) 

The Vyavahara Mayftkha (d) prescribes an elaborate cere- 
monial borrowed from Saunaka, the chief elements of which 
are those already indicated. That it was not deemed impera- 
tive in every particular may be gathered from Steele’s Law 
of Caste, which describes the requisite ceremonies as fol- 
lows : — 

" Of the numerous ceremonies enjoined in the Sastras, the following 
are the most essential : — 1. Prutigruhu, the formal giving away of 
the boy by liis parents, and acceptance by the other party, with 
the form of Julasunkulp, or pouring water on the hands. Pre- 
sents may or may not be given. 2. Mustukawugrun, (e) the placing 
the boy in the adopter’s lap, the latter breathing on his head. 
3. Horn, fire sacrifice performed by the Poorohit or others. This 
is said to be unnecessary in adoptions of a brother’s or daughter’s 
son, which are performed by Wakyuclan, or verbal gift. Soodrus 
cannot perform any ceremonies requiring muntrus fiom the Veds 
(Vedokt-kurum). 4. Deepwarua, the revolution of a lamp, a 
ceremony at Pooja, or worship of the idol. 5. Brahmun Bhojun,* 
alms of food, &c., to Brahmuns. Such of these ceremonies as re- 
quire the repetition of muntrus, as the Mustukwugruu, &c., can- 
not be performed by a female adopter, personally ; she .must go 
through the essential form of taking the adoptee in her lap, and 
supply funds for Brahmnn agency in other respects. After these 


(a) Coleb. Dig. Bk V. T. 27o 

[h) A list of the .Sainsk&ras will be found in Coleb. Dig. Bk . V. TT. 
133, 134, Notes, and in Steele, L. C. 23. As the latter says, they are 
now much neglected, Steele, L C. 159. 

(c) Steele, L. 0. 43. 

(d) Chap. IV. Sec. V. para. 8. 

(e) See above, p. 949. The system of spelling followed by Steele 
differs from the one now usually followed. 
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ceremonies (Widhan) have been fully performed, an adoption can- 
not be annulled. Pending their performance, another may be 

chosen they are not essential 

where the adoptee is of the same gotr. But in case of discovery 
that the boy, being of another gotr, was not adopted with those 
ceremonies, or that he was of another caste, the adoption is null, 
and the boy is to receive maintenance as a Das or sla^e.” (o) 

As the Sastris insist frequently on the necessity of the 
rites prescribed by the Sastra it may be pointed out that 
these are very simple as compared with the elaborate ritual 
which has been built up on them in later days. Thus Va- 
sistha says : — The adopter shall assemble his kinsmen, an- 
nounce his intention to the ruler, make burnt offerings in 
the midst of liis house, and recite the Vyahritis/^ (h) 

As caste or local custom may regulate the forms of 
marriage (c) so it would seem may it regulate the forms of 
adoption. This being so, the Courts have naturally never 
insisted on proof of more than the minimum prescribed 
by the caste law. (d) What this is has been differently 
estimated, but that all difficulties are to be got rid of by 
making mere gift and acceptance sufficient for adoption in 
all cases is a proposition that cannot be stated with confi- 
dence against the numerous opinions of the Sastris of the 
Bombay Courts. («) 

Amongst Brahmanas there may be a retraction until the 
datta homa has been celebrated, but not afterwards, and the 

(a) Steele, L. C. 45, 40. 

(b) Vasishtha XV. 6. The VyAhritis are mystic syllables pro- 
nounced in offering the fire oblations See Biihler ad loc. The ritual 
described by BaudhAyana is more elaborate See Baudh. Parisishta, 
Pr. VII. Ad 5; Datt. Mim. See. V 42 ; Datt Chand. Sec. II. 16. 

(c) Gatlia Ram Mlstree v. MooJiiia Kochin ct 14 B. L. R. 298 ; 
Rajkitmar Nohodip Cliundro Deb Barman v. Rajah Bir CJiundra 
Manikpa Bahadoor, 25 C. W. R. 404, 414 See above, p. 941. 

(d) See above, pp. 921, 922 
See above, pp. 922, 923. 
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last rale holds for all cases ia which the fire sacrifice takes 
place, (a) The homa is thus thought essential to a complete 
adoption. (6) The celebration has no constitutive effect at 
all, until, in its essential parts, it is completed, and a person 
is at liberty to change his mind and put aside a boy before 
full performance of the coremouy. (r) 

Jala Sunkalp, or the pom ing of water on the hands, is 
deemed an essential part of the coj'oniony of giving a son. Oi) 

In all the castes in which the Sastru ceremonies are 
observed at all the placing of the boy in the lap of the 
adopting parent is considered indispensable, (r) 

Steele says (/’): — The Putre^ila ceremony and the 
distinction of nitya and anitya adoptions are not recognized 
in Poona.” (^) 

The rule formerly announced by the Sadar Court of Ben- 
gal was that affiliation, established by sacrifice, is absolutely 
essential, (/^ and with this the opinions of the Bombay 
Sastris agree, at least as to the BrAhmana caste. The follow- 
ing are instances : — 

The only adoption to be recognized in the Kali Yug, is 
the ^ Datt Vidhan/ with assent of i)arents and due cere- 
monies.” {/) 

No adoption is valid unless made with tlio ])rescribed 
ceremonies. Mere declarations by the adoptive father will 

^a) Steele, L. C. 184. 

(6) Above, p. 934. 

(c) Daee v Motee, 1 Borr R. 75 
{d) Steele, L. C. 42 
(e) Steele, L. C. 18 1 
i^f) Steele, b. C 48. 

{g) SeB below, E 1 

(k) Alank Manjari v. Fakir Chanda 5 C. S. D A. R. 366. 

(0 MS. 1765. 
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not constitute an adoption valid. Nor will the performance 
of funeral ceremonies for the adoptive father by the adopted 
son.’^ (a) 

Sacrilicus are to be made according to the Sas- 
tras.” (b) Adoption is a religious act. It requiresa formal 
declaration of desire to take a son (Sankalp) ; a formal gift 
(Diin) ; and a cerenionious acceptance (pratigraha). There is 
an abbreviated form called Gnrnpak&lia for one In extremis. 
But in no case can the ceremonies be altogether dispensed 
with, even though the adopted be of the adopter's family. 
The contrary view of the Dattaka Darpana is rejected.” (r) 
A person hi cofnuiis'^ another Sustri says, may shorten 
the ceremony but cannot omit it, {<1) though the Dattaka 
Darpana says he may in adopting a relative.” (^•) 

Steele speaks of adoption as “ ‘^ometimes made by nuncu- 
pative will at the point of death” in the Southern Maratha 
Country, (f) But by this he evidently means merely an 
adoption in f with ceremonies abridged to suit the 

exigency, (f/) 


u() MS 16Sl» 

(6) MS 167- 
(r) MS 1711 
{(I) MS 16/ 1 
{c) MS h;7:> 

(/) Steele, L (' 18^. 

ig) The reader m ill be remiiuledof theadoptioi) by testamentof Octa- 
vius by Ca'snr, liicli however was, except iu form, only the nomina- 
tion of an heir, and had to be ratified b}’ a vote of the people. This was 
not reall}* nii adoption ; it was merely a mode of designating a succes- 
sor, and preserving one’s name which became common. (Maynz, Dr. R, 
§ diHS), In a true adoption under the Hindu law the adopted, exoept 
a dvyfirau 8 hyd 3 ’ann, takes anew name and a patronymic fh>m his 
adoptive father (see Oaiwnva v. Rangmgavda, Bom. H. C, P, J. 1881» 
p. 248), the pMak-pntni docs not, nor does the kritrima son. An 
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No adoption/^ a S&stri again declares, is valid without 
the prescribed ceremonies. The dispensation from ceremonies 
in the Samskar Ganpatti, supposing the passage genuine, 
extends only to daughters^ and brothers’ sons,” (a) and 
another insists that, Whatever is done contrary to the 
rules of the Sastras must be considered as null and void. ^’(/>) 
But the objections in the case went to the eligibility of the 
adopted and the adopting widow’s capacity. 

The age of the parties has not been thought to make any 
diflTerence. An adoption of a married man was said to 
require for its validity the performance of the due ceremo- 
nies. (c) 

A man bi exfre}tils .adopted a son without ceremonies. The 
adopted performed his funeral ceremonies. The Siistri said, 
this, according to the Mayukha, constituted the son only a 
priti-putra, not an heir, {cl) 

In the case of a sou adopted without any rites by a man since 
deceased, the Sastri, not allowing that he was already suffi- 
ciently adopted, insisted on the elder widow’s competence to 
adopt him as the person indicated by her husband, notwith- 
standing the opposition of the junior widow, (r^) 

In one case the answer was, Tlu' required ceremonies 
must be performed by the ])erson adopting. They cannot 
be completed after his death so as to constitute a valid 
adoption.’^ (No men tiou of widow.) (/) But another Sus- 

.adoption by will is not allowod, only a purinissioii to adopt, above, 
Sub-sec. III. B. i). 

(a) MS. 168C. 

(b) MS. 1672. 

(c) MS. 1643. This is the stmngest mark of abandomiicub of right, 
and is properly used in such a solemn transaction as a gilt or sale of 
land. See Mit. Chap. I. See. I. para. 32 ; 2 Str. H. L. 42G. 

(d) MS. 1680. 

{e) MS. 1640. 

(/) MS. 1685. 
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tri answered that a ceremony begun by a dying person^ who 
does not live to complete it, may be completed by his 
widow/^ (a) She may at any rate begin de novo, and this 
seems to be generally thought necessary. Thus ^^a 
merely verbal adoption is insufficient, nor can the deficient 
ceremonies be supplied after the adopting father^s death. 
But his widow may adopt anew from the beginning.” (6) 

Jagannitha discusses at some length (c) the question of 
whether besides a gift the prescribed religious ceremonies and 
samskaras performed in the adoptive family are essential to 
adoption. Ilis conclusion is that should the oblation to 
fire bo partly omitted through inability to complete it, the 
adoption is sometimes good.” As to the samskdras he 
accepts the passage of the Kalika Purana which Nilkantha 
questions, (<?) and derives from it the rule that tonsure and 
the subsequent samskaras arc at least requisite to the com- 
pletion of sonship. (o) Hence there can be no adoption of 
a boy whoso tonsure has been performed. (/) As there is no 
ceremonial tonsure as a samskara in the lower castes (g) 
the obstacle it would create does not exist amongst them, {h) 
nor has any rite to be performed in order to complete an 
adoption beyond ii gift and acceptance distinctly for that 
purpose. 

Colebrooke too says — Adopted sons being duly initiated 
by the adopter under his own family name become the sons 
of the adoptive parent. The npanuyana (thread cere- 

(а) MS. 1661. 

(б) MS. 1684. 

(c) Coleb. Dig Bk. V. T. 273 ss. 

(d) Vyav. May. Chap. IV. Sec. V. para. 20. 

(e) Coleb. Dig. Bk. V, T. 183 Comm. 

(/) Coleb. Dig. Bk. V. T. 273 Comm. See 2 Str. H. L. 109. 

{g) Coleb. Dig. Bk. V. T. 134, Note. There is in most a tonaurei 
but without the sacramental significance. 

(/i) Coleb. Dig. Bk. V, T. 275 Comm, sub, fin* 

142 H 
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mony) . . • . must be performed in the name of tho 

adopter's gotra.^' (a) 

The performance of tho sacred ceremonies is not com- 
petent to a woman or a man of low caste, since the utterance 
of the Vedic formulas is forbidden to them, (b) The diflSculty 
is removed by a vicarious performance of these rites. Like 
the consecration and dismissal of a bull, tho adoption of a 
son may be completed by an oblation to fire performed 
through the intervention of a Briihinana.^^ (c) The Brfl.h- 
mana incurs guilt, but the spiritual purpose is none the less 
achieved, (d) • 

In Madras the mere gift and acceptance as in adoption 
constitute adoption even amongst Brahmanas. (^') Proof of 
tho datta homam is not necessary there. The Madras High 
Court quoted with approval Sir T. Strangers statement : — 
There must be gift and acceptance manifested by some 
overt act. Beyond this, legally speaking, it does not appear 
that anything is absolutely necessary, for as to notice to the 


(а) Coleb. in 2 Str. 11. L. 111. See above, p. iW. 

(б) Vyav. May. Chap. IV. Sec. V. paras. 12 — 15. 

(c) Coleb. Dig. Bk. V. T. 27'*>Comm. 

{d) Vyav. May, Chap. IV. Sec. V. para. 14 ; 2 Str. II. L. 89. 

(e) V. Si^vgamma v. Uamanuja Charlu, 4 M. H. C. R. 1(J5. On this 
doctriuG the Judicial Committee has observed : — “ Tlicii it has been 
more recently decided in the Madras High Court that even in tho 
case of an adoption by a Bnihmiiii woman the ceremony is not nc- 
cessaiy. Their Lordships intend to follow the example of the High 
Court in this case in not considering to what extent tho Madras 
decision is correct, and how far the ceremonies may be omitted in 
tho case ol adoption by a Brahmini woman. They may, however, 
observe that the reasoning of the Madras Court applies even « 
fortiori to ^Adras. The other Indian decisions which have been 
cited, and particularly those of tho late Suddur Dewanny Adawlut, 
clearly show that the present question has long been treated as an 
open and vexed one by Pandits as well as Judges. It was so treated 
in a case before their Lordships in 1872, Sroe Narain Miiter v. Sree- 
matty KUlten Soondory Daesee, L. B. I. A. Supp. 149, but was not then 
decided, the suit being dismissed upon another ground.’’ Imlroinoni 
Chowdhrain v. Behan Lai MalUck, L. R. 7 I. A. 86. 
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Bajah and invitation to kinsmen^ they are agreed not to be 
so^ being merely intended to give greater notoriety to the 
thing, so as to obviate doubt regarding the right of sncces* 
sion, and even with regard to the sacrifice of fire, important 
as it may bo deemed, in a spiritual point of view, it is so 
with regard to the Brahmin only ; according to a constant 
distinction in the texts and glosses, upon matters of ritual 
observance, between those who keep consecrated and holy 
fire, and those who do not keep such fires, L e, between 
Bnlhmins and the other classes, it being by the former only 
that tho datta homam with holy texts from the Veda can 
properly be performed, a«? was held in the case of the Rajah 
of Nobkissen by the Supreme Court at Bengal. . . ” (a) 

Even in Bombay and amongst the classes who imitate 
tho Bnihmanas in their ceremonies proof of the homa has 
not in all cases been thought essential (i») by the Courts. 

In one case it seems to have been held that the religious 
ceremonies might be di^pensod with even in the case of 
Bruhmanas, (r) but no other instance seems to have occurred 
in Bombay as a decision of a superior Court. 

In a single instance a Sastri pronounced an adoption with- 
out sacrifice valid for a Brahmana. An adoption publicly 
made by a Bmhmana without the homa was, he said, valid 
on the authority of the Logakshi Bha<;kar. ('7) 

1). 1. 1 --CEREMONIES AND FORMS. 

{h\ IN ADOPTING SAGOTRAS 

The homa sacrifice or burnt offering deemed religiously 
indispensable in other cases by custom pronounced un- 
necessary in the adoption of a brother’s or daughter’s son 

(a) r. Suiffamma et dJ v. Ramamija Ckarlff, 4 Mad H. C. R. p, 167. 

(Z>) Ci'osttiarao v. Raghnnaih, Perry, 0. C. 150. 

(r) Jagannaiha v. Radhabal, S. A. 165 of 1865. 

(d) MS. 1688. See above, p. 822. The authority is not generaDy 
admitted. 
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(or a younger brother.) (a) In these cases the mere verbal 
gift and acceptance are said to suffice. ( 6 ) As a daughter’s 
son can be adopted only b 3 ’^ a SAdra, and no Sftdra can 
pronounce a mantra from the Veda, (c) the homa must in 
strictness be dispensed with in his case, though a vicarious 
offering and recitation by a Brdhmana may according to the 
Vyav. May. Chap. TV. Sec. Y.para. 1 3, and by custom answer 
the purpose, (d) In the case of a brother’s son there is no 
need for a discharge from the gotra of birth and an admis- 
sion to that of adoption, as both are the same, so that the 
main purpose of the fire sacrifice not existing, the sacrifice 
itself becomes needless, (e) 

The adoption of a nephew by word of mouth without 
burnt sacrifice is valid. (/ ) The Sdstri, however, said in an- 
other case : ^^The prescribed forms cannot bo dispensed with 
even in the oase of the adoption of a member of the adop- 
ter’s family.” (< 7 ) But again, as in the following case, the 
ceremonies may be excused : — An uncle must perform 
the ceremony even to adopt his nephew. But if he has 
accepted a gift of the nephew and performed his munj the 
boy is thus affiliated without the (regular) ceremonies.” (//) 


(a) Steele, L. C. 4G ; Com[). Colob. Dig. Bk. Y. T. 27" Comm. 

(h) See above, p. 930. 

(^) Datt. Mim. Sec. I. 2<5. 

((?) Comp. Datt. Mim. Sec. I. 27. 

{e) 2 Str. H. L 89, 101, 107, 12:1,220. 

(/) Huehatrao Manlmr Y 2 Borr. 83, 9o. Yama 

says: — “ It is not expressly required that burnt sacrifice and other 
oeremonies should be performed on adopting the son of a daughter or 
of a brother, for it is accomplished in those cases by word of mouth 
alone.*’ (Wak Danu, a verbal gift.) 

{g) MS. 1673. The 6S.stri is supported by this that the Sm^itis 
which contemplate adoption from within the gotra still proscribo the 
homa sacrifice. See gi\ Vasish^ha XY. 

(/.) MS. 1690. 
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In Bengal the adoption of a kinsman may be made by 
verbal declaration, in presence of witnesses, but without any 
religious ceremony, (a) 

P. 1. 1.— CEREMONIES AND FORMS -CONSTITUTIVE. 

(c)-IN ADOPTING AFTER TONSURE. 

It has been seen (6) that in the case of an adult the gift by 
his parents is as indispensable as in the case of a child, (c) 
The formal acceptance is equally indispensable, though 
the placing of an adult son in the lap of the acceptor (d) may 
not be regarded as essential. Where burnt offerings are 
requisite they are not less, but if possible more, necessary {e) 
in the case of one who, by the successive samskars has be- 
come more firmly knitted to his family of birth and its 
sacra. (/) If adoption is at all regarded by a caste as involv- 
ing a change of religious dedication it is not easy to conceive 
how it can take place when the samskaras have been com- 
pleted even in the case of a man of one of the lower castes ; (gi) 
but where the adoption is wdthin the same gotra or quasi- 
gotra, no change of invocation is required, and the formal 
transfer should suflSce, 

In the case of untonsured children {h) mere irregularities 
in forms used in adopting arc said to be cured (/) by means 
of the performance of the sacrifices and samskdras by the 
adoptive father, {j) The following is an instance : — 

(a) Knllean Singh v. Kripa Singh, 1 C. S. D. A. R. 9. 

(b) See p. 930. 

(c) See pp. 910, 930. 

(d) Steole, L. C. 184. 

(e) P. 909. 

(f) See above, p. 898. 

(^) i, e. not twice-bovn. See above, p. 921 note (d). 

(/i) See Datt. Mim. Sec. IV. 33. 

(i) Comp. p. 909, 

{j) See DM* Mtm, Sec. IV. 69. 
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When a man has received a son in adoption, whether 
regularly or not, and has performed sacrifices for him as 
included in the adoptive fathcr^s gotra, he must be recog- 
nized as an adopted son. The adoption is not affected by 
the natural father’s subsequently performing the boy’s 
munj.*’ (a) 

Sacrifice to fire will undo the effects of tonsure in the 
natural family, {h) 

D. 1. 1.— CEREMONIES AND FORMS— CONSTITUTIVE. 
{(Z)— IN THE CASE OF A DVYAmUSHYAYANA. 

The ceremonial in the adoption of a son as a fivyainushya- 
yana does not differ from that of the ordinary adoption 
except by the variance in the formula of gift. shall 

belong to us both*”(c) 

D. 1-CEREMONIES AND FORMS-CONSTITUTIYK 
D. 1. 2— AMONGST THE LOWER CASTES 

The sacrifice of fire is important w'ith regard to Bnili- 
manas only, (d) 

(a) MS. 1677. S^c Colcb. Dig. Bk. V. 183 C^omm ; Datt. Mim. 
Sec. IV. 33 ss. 

{!)) 8y Joymony Bosseo X, Sy Sybosoondry Bnssec^ 1 Pnlt. 73. See 
Datt. Mim. Sec. IV. 51, 52. The author insists on a restriction 
to five years of age — not observed in Bombay — in order that the boy’s 
investiture may take place in the adoptive famil}". The Datt. Chand. 
extends the age to eight years, Sec. II. 23 , 27, 30 . This authorit}' 
also insists on investiture’s not having taken place as a condition of 
fitness not apparently to bo replaced by any ceremonies. In the 
case of a 6 Adra marriage there is the same obstacle n.s investiture in 
the case of a twice-born. ( JA para. 32.) 

(c) Vyav. May. Chap. IV. Sec. V.para. 21. 

(d) Nobkissen Rajahs Case, 1 Str. H. L.06; Th, Oomrao Singh v. T/^, 
Mahtab Koonwar, 4 N. W. P. R. p. 103 The neodlessncss of the 
datta-homam ceremony amongst Sddras is placed by Ellis on the 
ground of their having no gotra (in the stricter sense). See above, pp, 
929, 935. The transfer from the care of one to another set of tutela- 
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It is held that^ if a lad ho adopted into a family^ even 
where it is not the custom to perform homam (sacrifice of 
adoption), he cannot be turned out of it at will/' (a) 

It has been held that, in the case of Siidras, no cere- 
monies, except the giving and taking of the child, are 
necessary to an adoption." The giving and taking in 
such an adoption ought to take place by the father handing 
over the child to the adoptive mother, the latter intimating 
her acceptance of the child in adoption." (h) 

‘‘ As the Sustras do not recognize Kshatriyas as existing 
in the Kali age, those who call themselves so should follow 
the ceremonies prescribed for Siidras. (c) 

ry deities being impossible, the rite by which it is consummated is 
superfluous. Sco above, pp. — 1»27. It is plain that the central idea 
of adoption according to the Brahmanical conception most be entirely 
wanting in the case of Sddras. The indigenous natural adoption of 
the latter has been wrought into a kind of harmony with the former 
’Only by the accommodations shown in the preceding pages. Sr^dhas 
are now looked on as appropriate to nearly all castes, S(*e above, p. 922. 

(a) 2 Str. H. L. p. 126. The following case rules only that no other 
ceremonies arc necessary iu Bengal : “ It is admitted that whatever 
may be the force of the words ‘ so forth* in the case of Br&hmins, or 
members of the other superior classes, the only religious ceremony 
that is essential to an adoption by aSudrais the ilatfa homam, Ot 
burnt sacrifice, which it is said he, though as incompetent to perform 
that for himself as he is to repeat the prescribed texts of the Vedas, 
may perform by the intervention of a Brahmin priest.** Indramoni 
Chowdhraiu v. Bcharl Lall MuUichy L. R. 7 I. A. 35* 

(5) SJioshlnath Ghose ct al v. Krishna Sunthrt Dasl, I, L. R. 6 Calc. 

c. r.8i. 

(f) MS. 1675 “ The word Dvijato (twice-born) which 

in former ages included Brahmins, Elshatriyas, and Voisyas, in the 
present is generally understood to be confined to BiAhmins, these 
only performing the uparAyanum, or ceremony of tying on the sa- 
crificial cord ; whence the second birth, with the texts of the Veda.** 
2 Str. H. L. p. 149; ih, 263. Furo Kshatriyas and Vaisyas are not 
now rocognized, Stoolo L. C. 89, 90. In 2 Str. H. L. 263, Ellis gives 
auinstauoo of a consideruble conversion of Ling^yats who thereon 
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An oral adoption is eflfected by the ceremony of giving 
and accepting/' (a) 

An overt act of adoption is sufficient to prove an adop- 
tion, unaccompanied by religious ceremonies. But evidence 
of the giving and receiving is indispensable, and is easily 
procured where there has really been an adoption in a family 
of any local consequence, (h) 

The Sdstras give no rules of adoption applicable to Lin- 
gayats. If the caste rules prescribe any particular ceremo- 
nies, these should be observed," (c) 

But even of a fSimpi it was said : ^^No one (not even a 
brother's grandson) can be adopted without the ceremony 
of homa or burnt offering.’' (d) The Sastri must, in this case, 
be considered to have stated the law too stringently. 

A dying widow put sugar in the mouth of a child of one 
of her relatives and called him her son. The Sfistri said 
there was nothing in the S&stras to give validity to this as 
an adoption, (e) 

The SAdras cannot recite the Vedic texts, but they can 
adopt, confining themselves to the ceremonies proper to their 
caste." {/) 


assumed the sacred thread as Vaisyas. Such cases arc not very 
uncommon, and they justify the distrust with which the BrAhmaUas 
look on pretensions to the twice-bom caste rank. 

(a) MS. 1655. (Madras.) 

(5) JPremji Dayalv, Collector of Simty R. A. 54 of 1870 ; Bom. S. 
C. P. J. for 1873, No. 12. 

(c) MS. 1677. 

(d) MS. 1689. The Simpi ranks as an Ati^ddra, i, e. below the 
recognized Siidra. See Steele, L. C. 107. 

(e) MS. 1687. 

(/) MS. 1676. See above, p. 1130 (d). 
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In a Sfldra adoption the ceremony of pootreshto jog 
IS not essential, yet it is conformable to law and religion ; 
and if performed, is the best proof of real intention of adop- 
tion. (a) It has been pronounced essential when the 
adoption is in the dattaka form. (6) But it is not necessary 
in Bombay, (c) 

Among the Sikhs proof of datta homara does not seem to 
be essential, (d) 

Whether in Bengal religious ceremonies are generally 
necessary to make valid adoptions among Sildras might 
seem uncertain, (e) The performance of the datta homam 
was once held essential there to the adoption even of a 
Siidra, (/) but this was afterwards overruled (^) by a Pull 
Bench, no further ceremony, it was said, being necessary 
than gift and acceptance, (h) 

D. 1.— CEREMONIES AND FORMS— CONSTITUTIVE. 

D. 1. 3.— SUBSIDIARY FORMS. 

Amongst these are the expressions of assent by the rela- 
tives and the representative of the Government. Additional 
prayers and sacrifices fall into the same class. But the chief 
subsidiary form is that of reducing the declaration of trans- 

(а) Hhbrrosoondree Dassee v. Chundermohinee Vassee, Sev. 938. 

(б) Luchnun Lall v. Moliun Lall, 16 C. W. R. 179. 

(c) See above, pp. 1135*36. 

{d) Deo dem Kissen ChtindersJiaw v. Baidam Behee^ East’s Notes, 
Case 14. 

(e) Sri Narnyen Mitter Y, Sy Krishna SoonduH Doasee, 11 C. W. 

R. 196 ; S. C. 2 B. L. R. 279 A. C. J ; Nittlanand Ohose v. Kishm 
DyalGhose, 7 B. L. R. 1. ; S. C. 15 C. W. R. 300. 

(/) Bhairahnath Sye v. Maheschandra Bhadunt 4 B. L. R. 162 A. 
C.; S. C. 13 C. W. R. 169. 

(g) Bchari Lai MidUcJc v. hidramani Choivdhrain, 13 B. L. R. 401 ; 

S. 0. 21 C. W. R. 285. 

(h) Nittiauand Ghase v. Krishna Dyal Ghose, 7 B. L. R. 1. 

148 H 
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fer to a formal instrument signed by the parents and 
attested by the relatives and other principal persons present. 
Where any particular settlement is made, varying in any 
way the rights and obligations of the parties within the 
limits allowed by their law, a written instrument should be 
deemed indispensable. For the adoption itself no writing 
is necessary ; but in every case it may probably be useful 
to authenticate the transaction. Maciiaghten says — 

There is no law requiring the execution of a written 
instrument on the occasion of receiving a boy in adoption, 
though the practice of resorting to writing is prevalent.’’ {a) 
And the Judicial Committee ruled that neither registration 
of adoption, nor any written evidence, is essential to validity 
of adoption, (b) 

No stereotyped form of adoption is requisite ; absence of 
registration or of a stamp may raise suspicion but cannot 
invalidate the deed, (r) The language of the Privy Council 
in the case lately quoted is important. ^‘According to the 
Hindd law, neither registration of the act of adoption, nor any 
written evidence of that act, having been conqileced, is essen- 
tial to its validity. It is to be lamented, that an irrevocable 
act, which defeats the just expectations of the relations of 
deceased persons, may, at any distance of time after it is 
supposed to have been done, be prov('d by verbal testimony. 
It would certainly contribute much to tlie security of pro- 
perty and the happiness of Hindu families, if, in a country 
where the religious obligation of an oath is unfortunately so 
little felt, and documents are so readily fabricated, adoptions 
and all other important acts were reipiired to be perfected 
in the presence of some magistrate and I’ocorded in some 
Court/’ 


(а) 2Macn. H L. 176, 

(б) Sootrugun Siifputfy v. SahUra Dye, 2 Knapp, p. 287 ; Priilma 

Soiniduree v Annnd Cooniar, 6 C. W. 11. 2 Wyman, 

(c) Priiima Sooucluree v. Annnd Coomar, 6 C. W. H 
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But although neither written acknowledgments, nor the 
performance of any religious ceremonial, are essential to the 
validity of adoptions, such acknowledgments are usually 
given, and such ceremonies observed, and notices given of 
the times when adoptions arc to take place, in all families 
of distinction, as thd*-ic of zemindars or opulent Brahmans, 
that wherever these li ive been omitted, it behoves this Court 
to regard witli extreme suspicion the proof offered in sup- 
port of an adoption. I would say, that in no case should the 
rights of wives and daughters be transferred to strangers, or 
more remote relations, unless the proof of adoption, by which 
that transfer is effected, be proved by evidence free from all 
suspicion of fraud, and so con^iistent and probable as to give 
no occasion for doubt of its truth.^^ {a) 

The execution of d“eds, without actual gift and accept- 
ance, is not sulficlent [h] to constitute an adoption. A mere 
constructive giving and receiving cannot be relied on. A 
suit to set a'siJe deeds giving and receiving in adoption, 
wliore no son was given according to the deeds, is not main- 
tainable. (r) [For without gift and acceptance there can be 
no valid adoption, and cancellation does not avail anything.] 
Where a deed was executed, siguifying au intention, if a 
certain approval was obtained, to take a boy in adoption, 
and the boy was not giv'en or accepted, the adoption was 
held incomplete, the deed being provisional and intended to 
be acted upon during the life of the executing party, who 
had not capacity to make a testamentary disposition, bt) 

(a) Lord AVyiiford in Sootrugun Sntpntfy v Sabitra Knapp’s P. 
C. p 290, 291. 

(b) Siddt'iiory Dosaee v. Doorga Churn SeU, 2 I. J. N. S. 22; Sri Na» 
raijan Mitfer v. Sg Krishna Sundari Dasi^ 11 C. W. R. 196; S. C. 2 
B. L. R. 2/9 A. C. J. 

(c) Sri Narayan Mitfer V. Sy Krishna Sundari Dasi, 11 0, W. R. 
196; S. C. 2 B. L. R. 279 A. C. J. 

(d) B, Bailee Pershad v. M. Syad Abdool Hye, 25 C. W. R. 192. 
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An adoption of a daughter’s son was held invalid for 
want of a writing or deed of adoption, and for want of proof 
that religious ceremonies were performed, (a) This deci- 
sion cannot be considered very satisfactory. If the parties 
were Br&hmanas the adoption of a daughter's son was invalid. 
If they were SAdras religious formalities were unnecessary. 


D. l.—CEREMONIES AND FORMS-CONSTITUTIVE. 

D. 1. 4.— INFORMALITIES. 

According to the Poona castes — Any irregularity or 
defective performance in the adoption of customary rule, 
is a cause of its annulment.^^ (^>) 

It is not easy to gather from the cases what informalities 
are to be regarded as vitiating an adoption and what do not 
affect its validity. The chief authorities tend, it will be seen, 
to the sufficiency of a gift and acceptance authenticated by 
some religious rites, especially the homa. (c) The others 
cannot be regarded as so important that the omission of 
some of them is a cause even for grave suspicion. Colcbrooke 
says — ^^An inadvertent omission of an unessential part as 

sacrifice does not vitiate adoption, (d) The 

essence of the adoption of a son given ... is the gift 
on the one side, and the formal acceptance of the child as 
a son on the other . . . the rest of the ceremonies 

prescribed . . . may be completed in pursuance of 

the adopter’s intention, by others for him, if he should 
die prematurely. The unintentioned omission of some part 
of them by the adopter would hardly invalidate the adop- 
tion; though the wilful omission of the whole by him 

(a) Baee Gimga v. Baee Sheokoovur, Bom. Sol. Rep. 80. 

(5) Steele, L. C. App. p. 388. 

(e) See above, pp. 935 ss. The d&stris, as we have seen, are more 
exacting. 

(d) 2 Str. H. L. 126. 
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might have that effect, since the performance of the 
ceremony of tonsure, and other rites, in the family of 
the adopter, is indispensable to the completion of the 
adoption.^* (a) 

1 

However defective the ceremony/^ Ellis said, and 
however small in consequence the spiritual benefit, the act of 
adoption cannot be set aside on any account whatever; a 
fortiori^ not on account of any informality/^ (Z>) And Cole- 
brooke on the same case, ^^The adoption being complete, 
it cannot bo annulled. An adopted son may be disinherit- 
ed for like reasons as the legitimate son (Mitakshara on 
Inheritance, Chap. II. Sec. X.), but he cannot forfeit the 
relation of son.^^ (c) The meaning of that passage is, 
that a lawful adoption, actually made, is not to be set aside 
for some informality which may have attended it ; not that 
an unlawful adoption shall be maintain cd.^^ {d) 

In one case Sir E. Perry expressed himself thus: — 

Wassadeo Wittaji expressed a strong desire in his will 
that a son should be adopted to him ; and as we find it 
indisputably proved that the widow did in fact solemnly 
adopt the infant plaintiff in the presence of a great many 
Brahmins, Purvoes, and relatives ; that all the more impor- 
tant ceremonies were observed, the Gauputty Pflja, or wor- 
ship of the god Ganput, the Pflja Wachau, or reverence to 
the Ganges, the Horn or sacrifice of fire, — we were inclined 
to think that even if other observances had been disregard- 
ed, still, the essence of the ceremony having been adhered 
to, the adoption was good for every legal purpose.^^ {e) 

(а) Colebrooke in 2 Str. H. L. p. 155. 

(б) Ellis in 2 Str. 11. L. p. 126. 

(c) Colebrooke in 2 Str. H. L. p. 126. 

id) 2Str. H.L.pp. 178. 179. 

(e) Crasinarao Wassadeirji v. Ragliunaih Haricliandar/i et at, Perry’* 
Or. Cases, pp. 150. 151. 
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The non-observance, however, of tho ceremonies, other 
than those held to be indispensable, though it does not render 
an adoption invalid, yet will afford presumptive evidence 
against the adoption whore the situation in life of parties 
renders such forms usual. ((?) 

In Madras if the performance of tho datta homam be 
established, the adoption is established; but, if otherwise, 
the converse does not hold good. Further evidence may bo 
adduced. In no case can the oinissiou of the ceremony 
affect an adoption in other respects valid. If not per- 
formed, when the adoption is from another gotram, it would 
seem, from analogy, that the son so adopted must be anitya 
datta.^^ (h) 

D. 2— CEREMONIES AND FORMS-COLLATERAL. 

2 1.— INDUCING GOOD FORTUNE. 

Donations are to be given to Brahman mendicants.^^c) 

D. 2. 2.— INDICATING JOY AND GENEROSITY 

Some clothes and ornaments are to be presented to the 
adopted child.^^ (d) 

D. 2 3.— AUTHENTICATIVE. 

The instruments described above under Sub-Section D. 1. 3 
might properly be placed under this head also. Butin some 
few castes they are thought essential, and in all they serve 
to make the declaration explicit. A reference here seems 
enough. The assembly of relations and neighbours is 
another and the usual means of record of the transaction. 

At an adoption a festival is held, to which are invited 
relations, friends, and loading men of the caste. Presents 

(a) Sutrugun Sutputty v. Sdbitra Dye, 2 Kuapp, 287 ; 1 C. S. D. 

A. R. 16. 

(b) 2 Str. H. L. p. 220. 

(c) MS. 1675. 

(d) MS. 1675. 
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are distributed among the head men of the caste^ village 
officers, relations and guests. The fact of distribution of 
sugar, cocoanut, and p^n is evidence of an adoption.^^ (a) 

E. VARIATIONS.— IN THE CASE OF QUASI- ADOPTIONS. 

E. 1 —DISAPPROVED ADOPTIONS. 

A distinction was taken by a Pandit in Madras between 
a permanent (nitya) adoption accomplished by a ceremony 
including the homam and a temporary (anitya) one, where 
the homam had been dispensed with. In the latter case it 
was said the son of the man thus adopted might be initiat- 
ed in either gotra. Ellis recognizes this, (h) but the anitya 
adoption is not allowed in Bombay. The boy is wholly 
adopted or not at all. 

The krita son, it is said, must be received from the hand of 
the father or of the mother as his agent, (r) This mode of 
adoption is no longer allowed, (d) except in the modified 
form used by ascetics, (e) who buy children to maintain a spi- 
ritual succession. (/) A Sastri thought the ordinary forms 
should be used. Sudras in adopting (and Gosavis are 
Sudras) are to omit the recitations from the Vedas.^^ (y) 

In the kindred case of the kritrima, or son made, the 
mode of adoption as practised in those of our provinces in 
which it prevails is very simple, being completed by the de- 
claration and consent of the parties without any religious 
ceremonies.’^ The Uatt. ^lim. however makes the religious 
rites indispensable alike to the Dattaka and Kritrima, and 

{a) Steele, L. C, p. 181, “Pan ” is the betel-leaf. 

ih) 2 Str. H. L. 121, P2;b 

(c) Colcb. Dig Bk. V. T. 281 ss ; see 2 Str. E. L. 138, 143. 

{d) Above, p 894, Note (<;). 

(e) 2 Str. H. L. 133. 

(/) See above, pp 550 ss. 

(g) MS. 1578. Sic above, pp. 933, 934. 
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hence Colebrooke says they mast, when the krita form is 
allowed, be essential to that also, (a) 

As to Bombay, adoption after payment of a price is* 
not, it is said, recognized there in the Kali yuga, (b) but 
one or two of the Gujarath castes adhere to the practice, 
and with some castes in Madras the mode of adoption 
is uniformly by purchase/^ (r) Amongst them it may be 
allowed on the ground of class usage, which must also 
govern the ceremonies in any particular instance, (d) The 
krita adoption [{. e. by purchase] is really obsolete, unless 
on the ground of local usage (r) even iu Madras. 

VARJATIONS IN THE CASE OF QUASI-ADOPTIONS. 

E. 2.— CONNEXIONS RESEMBLING ADOPTION. 

In the case of a palak putra a mere assent of the parties 
openly expressed is all that custom requires. 

In one case, noted above, ( / ) the Sustri was of opinion 
that by mere nurture and recognition an Agarvfi-li (ff) had 
given to a boy the status of an hein But this, as shown in 
the remark is opposed to the general Hindu law ; it could be 
sustained only on the ground of caste custom* 

Recognition of dancing girls as daughters suffices, it was 
said, to constitute adoption without any formal act. (/t) 

(a) Ooleb. 2 Str. H L. irw. The consent of the person adopted 
by the kritrima form is indispensable. See above, p. 1016. 

{p^^ihan Kislior Acharjee Y Ilarlsrhaadra, 13 B L. R. App. 42; 
S. 4H C. W. R 381 ; siie 2 Scr H. L. 156. 

(c/^r. H. L. 148. 

(d) ^JUbove, p. 2. 

(e) Gooroovummal v. Mooncasamy, 1 Str. H L 102, 103; 1, Str. 
Notps of Cases, p. 61. 

The Roman adoption per cbs ef libram approached most nearly 
amongst the Hindtl forms, probably, to the krita. There was a real 
or fictitious sale by the pater-familias of the person adopted. 

{/) P. 373, Q. 18. 

{g) See Steele, L. C. 97. 

(h) Vencaiadiellim v. Venkatasmnyt M. S. D. A. Dec. 1856, p. 65. 



BK.IU, s.vii, gUB-s. I ; 1.4,1.] OONSEQUBNCES OF ADOPTION, 1145 


SECTION VIL 

CONSEQUENCES OF ADOPTION. 

I.—GOVERNED BY THE ORDINARY LAW. 

I 1.— PERFECT ADOPTION 
A,— GENERAL CONSEQUENCES. 

A. 1.— CHANGE OF STATUS. 

Adoption causes an immediate change of status/^ (a) 

** The relationship of the son to his family of birth 
ceases.’* (If) 

Tho theory of adoption depends upon the principle of a 
complete severance of the child adopted from the family in 
which he is born, both in respect to the paternal and the 
maternal line, and his complete .substitution into the adop- 
ter’s family as if he were born init.^^(c) An adopted son 
ceases to be the son of his natural parents, and becomes the 
son of the adoptive father to all purposes. ('() 

(а) MS. 1071. ** Adoption alone constitutes affiliation; but the 

ceremony of tonsure pcrlorincd by the family, to which he originally 
belonged, renders it essentially invalid . , . . . But this atfilia- 

tiou once effected, is not cancelled by hi^ naming bis former family 
in performing a sacrifice, or in consccruiiiig a pool. Birth caused by 
male seed and uterine blood is one ground of filiation, the second 
birth, by investiture and other ceremonies, is c(|ually a giXHUii of 
filiation, by whoinsoever performed. When he who has procrattA It 
son gives him to another, and that child is born again by the of 
initiation, then his relation to the giver ceases, and a relation to the 
adopter commences : this birth cannot arLerward.s become null by bis 
erroneously revertiug to his original family.'* (Caleb. Dig. Bk V. T. 
183 Comm.) 

(б) MS. 1760. 

(e) U/na Sanktiy Moiivo v Kdi Komiil Mozamdur ef ol, 1. L. B. 6 
Calc. 259. 

(d) Qoifcymohun Thakuor v. Sebm Koer et al, East^s Notes, Casa 
61; 2 Mori. Dig p. 105; A}fi>an\engar v. Alenialoo Ammaip M. S. 

144 a 
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The adopted takes generally the rights and the duties of 
a begotten son. (a) 

If it is once conceded that the adoption is valid^ all the 
legal consequences attached to it must follow as a matter of 
course." (6) 

It follows that only one adopted son can subsist at one 
time." (c) 

When a Hindfl gives bis son in adoption, his power, it 
was said, more resembles that of a proprietor than that of 
guardian, (d) This is true in so far as a guardian could not 
possibly give away his ward. The father has power to 
annihilate his own paternal right, and does so by giving in 
adoption. 

The chief purpose, and originally it seems the only purpose, 
of adoption having been the maintenance of the adoptive 
father^s sacra, (c) it is said A son given is therefore the 

D. A. R. for 1858, p. 5; Narasammdl v. Balardmdchddu, 1 M. H. C. 
R. p. 420. The statement must be slightly qualified. See below. 

(a) Above, p. 807. “ Adoption is as if the adoptive father had 

begotten the son.” Per Willes, J, in the Tagore Case, I. L. R. I. A. 
Supp. pp. 47, 67. 

(5) Per D. Mittcr, J., in N. Bajendro N Lalioree v. Saroda Soon- 
duree Dabee, 15 C. W. R. 548. 

(c) Steele, L. C. p. 45. 

{d) ChithoY. Jamhlt H Bom. H. C. R. 199. He is bound, however, 
to guard the interests of his son {see above, Sec. VI. A 6). Under 
the Roman law down to a late time a child could be disposed of like 
goods, and therefore let on hire or pawned. This was forbidden 
except in cases of extreme necessity, such as justify a sale under the 
Hindd law, and at last wholly prohibited by Justinian. See Maynz, 
Dr. Rom. Sec. 410; Vyav. May. Chap. IV. Sec. I. paras. 11, 12, Sec. 
IV. para. 41, Sec. V. para. 2, Chap. IX. |>aras. 2, 3, compared with 
Manu IX. 174, Vasishtha XV. 2; XVII. 31, 32. Apastaraba forbids 
the sale, Pr. II. Pat. 6, Kh. 13, para. 11. So too does Yajnavalkya. 
EAty&yana allows it in extreme necessity, Coleb. Dig. Bk. II, Chap. 
IV. TT. 6, 7, 16. Above, p. 894. 

(<?) Above, pp. 872 ss. 
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child^ not of his adoptive mother^ but of his adoptive father 
ouly.*^ (a) The interest of the adoptive mother and her 
ancestors in the adopted son and the religious duties to be 
performed by him is an idea of later growth and less defi- 
nitely settled. It may now be accepted however that ^^if a 
son be adopted by the husband, the wife has a secondary 
claim to that child, because property is common to the mar- 
ried pair, (6) and the line of the maternal grandfather is the 
ancestry of the adopter's father-in-law/^ (c) 

1. 1. A. 2.-CHAlSrGE OF SACRA. 

The change of sacra, that is of connexion with the manes 
of ancestors, of obligations to them, and of the peculiar 
family rites and formulas is the most important element of 
adoption to the orthodox HindA. The supreme importance 
of initiation as completing this connexion is much dwelt on 
in the Sastras, (d) and the due celebration of sraddhas 
occupies the chief place in the religious books, (e) For their 
effectual performance the son adopted must be qualified bj a 
complete reception into the family, (/) 


(a) Coleb. Dig, Bk. Y. T. 273 Comm. St>e H. H. Wilson, Works, 
vol. V. p. 57. 

{b) See above, p. 92; Coleb. Dig. Bk. II. Chap. lY. T. 18. 

(c) Coleb. Dig. Bk. Y Chap IV T 275 Comm. The expression is 
in English very awkward. The son being commanded to honour Lis 
maternal grandfather, this is an intrepretation of the command for 
the case of an adopted son. In the event of an adoption during a 
son’s exclusion from caste, followed by the son’s re-admissioJi, the 
position of the adopted son on a reconciliation between the one he has 
replaced and his father seems not to have been settled. (See above, 
pp. 905, 906 ) The adopted son would probably be reduced to a share 
€)f one-fourth. 

(d) See above, pp. 872, 900 ss. 

(e) Comp. Yyav. May. Chap lY. Sec. YII. 29 ss. 

(/) See Yasisbtha II. 4, 5 ; XI 49 ; H. H. Wilson, Works, vol. V. 
p. 46. compared with the statement above, p. 9S4. 

** SrAddba ceremonies are performed on the anniversary of a father’s 
death. The Paksba ceremonies are performed subsequent to the first 
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When a son 1ms been adopted, and has gone through the 
samskaras, it must be inferred that, as in the case of a son 
by birth, a deliverance from put of the ancestors by adop« 
tion has by this fulfilment of duty been effected, (a) In 
the event therefore of his death, no further adoption is neccs- 
sary for the fulfilment of religious duty. 

The ceremonial impurity arising from births and deaths in 
the family of his birth no longer affects the pei’son who has 
been transferred to another by adoption. He presents no 
oblations to his natiu*al father and his ancestors, but dis- 
tinct oblations^’ to the adopted father and his ancestors, {h) 

I 1. A. 3— ADOPTION TRANSFERS THE OFFSPRING. 

A man having a son is adopted and then dies. His son 
takes his place as heir in the adoptive family. (r) 

This is so though another son is born (to the adopted) 
after the adoption.” (d) 

^^The son born before his father^s adoption not only is 
heir to the adoptive grandfather^s estate, but is answerable 
for a debt of the grandfather admitted by his father.^^ {e) 

By Act XXI. of 1870, § 6, the word son^^ in the Indian 
Succession Act (X. of 1805) is in many places made to 

year after a father’s death, at some time during the month Bahadra- 
pad. There are also daily and monthly offerings for the benefit of a 
father and ancestors deceased.” Steele, L C p 26 n;Coleb. Dig 
Bk. V. T. 3^9 note, enumerates sixteen Sraddhas that must be per- 
formed for a Brahraana recently deceased See Coleb Dig. Bk. Y. T. 
276 Comm. ; above, pp 444, 447, 880, 896 ; and Comp Ortolan, Insti- 
tuts, Tom. II. §§ 129, 132, on the corresponding institution at Rome. 

(a) Coleb. Dig. Bk. IV T. 155 Comm ; above, p. 872. 

(5) Datt. Chaud. IV. 2. 

(c) MSS. 1730, 1742. 

id) MS. 1738. 

(c) MS. 1737. See above, p. 80. 
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extend to an adopted son, and grandson’^ to a gi'andson by 
adoption. The following sections of the Succession Act 
must be so construed, § 62, 63, 92, 96, 98, 99, 100, 101, 102, 
103, 182. 

I. 1. A. 4.— ADOPTION IN THE ADOPTIVE FATHER’S 
LIFE IS PROSPECTIVE. 

The general effect of adoption is as if a son had been bom, 
though the rights thus acquired are subject to total (a) or 
partial defeasance by the birth of a real son. Thus, it has 
been said, it is competent to an adopted son to claim a 
partition of ancestral property (b) where a begotten son 
could do so. The adoption is in this sense tantamount to the 
birth of a son to the adopter; (c) consequently there cannot 
be two adopted sons. {^) But neither does the adoption any 
more than the birth of a son affect bygone transactions of 
the father which were valid when entered into, (e) An 
adoption during the pendency of a suit affecting the 
ancestral property, does not affect a previously completed 
gift by the adoptive father though accompanied by a trust 
in his own favour. (/) 

I. 1. A. 5.— ADOPTION AFTER THE ADOPTIVE FATHER’S 
DEATH IS RETROSPECTIVE. 

As soon as a son is adopted by a widow he succeeds to 
her husband^s estate. Her independent rights and those of 

(a) As in the case of a R^j impartible. The right to maintenance 
must be excepted. 

(&) MS. 1731. 

(c) Heera Singh v. Barzar Singh, 1 Agra H C. R. p. 256. 

(d) Steele, L. C. App. p. 393; above, p. 916. 

(e) Even in the case of a partition the right of an after-born son 
to share in divided property depends on whether he was begotten 
at the time of the partition {Yekeyamian v. Agnisioarian et al, 4 Had. 
H. C. R. 807, 310). If begotten before it, he would take a share ; if 
after it, he would share only with his father in the latter’s share. 

(/) Rambhat v. Lakshman Chintaman Maydlay, I. L. R. 5 Bom. atp. 
635. 
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her mother-in-law forthwith cease/^ (a) The widow succeeds 
to her separated husband, but her estate is subject to im- 
mediate defeasance on her adopting a son. Her right is 
reduced to a legal claim to maintenance. 

Adoption works retrospectively and relates back to the 
death of the husband of the adoptive mother, invalidating a 
gift or sale, unless it was made for preservation of the estate 
from foreclosure under a prior conditional sale by the hus- 
band, {h) or other necessary purpose. In the following cases 
the retroactive effect is expressed most strongly : — 

In Ranee Kishenmunee v. Rajah Oodwunt Singh (c) it 
was held that according to the Hindu law, a boy adopted 
by a widow, with the permission of her late husband, has all 
the rights of a posthumous son, so that a sale by her, to his 
prejudice, of her late husband's property, even before the 
adoption, will not be valid, unless made under circumstances 
of inevitable necessity." (d) 

In Bamundoss Mooherjea v. Musst. Tarinee (e) (in which 
the decision of the Bengal Sadr Divani Adalat was adopted 
without qualification by the Privy Council) the Judges, refer- 
ring to that case, said: — ^ In that case the son, when adopted, 
became the undoubted heir, and it was of course the correct 
doctrine that no sale made by a widow, who possesses only 
a very restricted life-interest in the estate, could have been 
good against any ultimate heir, whether an adopted son or 
otherwise, unless made under circumstances of strict neces- 
sity.^ 

(а) MS 1716. 

(б) Prarmath Ren v. B, Govind Chandra Rai, 5 C. S. D.A. R. 37. 
** An adopted son is in most respects precisely similar to a posthu- 
mous son.” Coleb. in 2 Str. H. L. 127. 

(c) 3 Beng. 8. D. A. R. 228. 

(d) Nathaji Kriihnaji v. Hari Jagoji, 8 Bom. H. C. R. 73 A. C. J. 

(0 7 M. I. A. 169. 

( / ) Nathaji V. Kari, supra. 
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Yet in the case last quoted it was laid down that an 
adopted son has an absolute vested interest and a right of 
action only from date of actual adoption (a), and that the power 
of adoption in a widow does not, per divest her of her 
life interest. Her position in the meantime is such as 
has already been described, (b) and as she is certainly a 
manager in possession, and represents the estate, her trans- 
actions with respect to it must, for the benefit of the estate 
itself, be upheld (c) where they have not been palpably detri- 
mental or in excess of her limited powers of dealing with 
immoveable property inherited from her husband, (d) 

In the case of a dispute between a widow and her hus- 
band^s sapindas it was lately said by the High Court of 
Madras . . . Where bond fide claims are made which 

call for adjustment, where the existence of the husband^s 
consent to the adoption is in question, we consider that the 
powers of the widow and reversioners may not impoperly be 
exercised to effect a settlement of the claims before an adop- 
tion is made, and that their exercise is not affected by the 
circumstance that the dispute as to the direction or consent 
conveyed to the widow was at the same time set to rest, and 
that the arrangements affecting the estate were made in con- 
templation of the adoption. The widow, although she may 
have received an express direction to adopt, could not have 
been compelled to act upon it, and she might have persisted 
in her denial that she had received authority to adopt, had 
the reversioners declined to allow her to retain possession of 
the jewels.^^ {c) 


(a) Musst. Tarinee v. Banmndoss Mookerjea, 7 C. S. D. A. R. 533. 
(5) Above, pp. Oi, 367. 

(c) H. II. Wilson contends for the widow’s full power of disposal. 
Works, vol. V. p. 66 Above, pp. 306 ss. 

(d) See above, pp. 367, 368. 

(f) Lakshmana Rdu v. Lakshmi Ammdl, I. L. B. 4. Mad. 160, 165. 
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The right of inheritance then vests in an adopted son from 
the time of his adoption only, in this sense, that until the 
adoption by a widow, she fully represents the estate, though 
with limited powers, and may maintain suits concerning it. 
Such a suit continued in her own name after an adoption 
was held to have been maintained by the widow as guardian 
of the adopted son. («) For other purposes the adoption 
reacts as from the moment of the adoptive father^s death. 

The continuity of existence with the deceased does not 
affect rights and interests which were not his in his life or 
which are not a mere development of these, (h) Thus where 
a new grant had been made, it was ruled that the absolute 
ownership of Government in the internal from the death of 
the Rajah until the act of State by which a transfer of terri- 
tory was made to his widows and daughters was fatal to the 
claim of a defendant, in preference to the widow, as lineal 
heir to the Rajah, by right of adoption, though the adoption 
was valid (in all other respects), (c) 

I. 1. A. 6.— ADOPTION IS IRREVOCABLE AND 
IRRENOUNCEABLE. 

Adoption once really made is indefeasible, {d) Accordingly 
the Sastris say: — adoption made with duo ceremonies 
and followed by the chaul cannot be set aside.^^ (e) It is 

(a) Dhumi Das Patidey V . Musst Shama Soondri Dibiah, 3M I A. 
229; S. 0. 6 C. W. R P. C 43; 2 Str. H. L 127. 

(b) See below, Sub-sec. B 2. 6 (6). 

(c) Jijoyiamba Baiji v Kamakshi Bui, 3 M H C R. 424. 

{d) 2 Str. II L. 142, S'e above, pp. 365, 938. “ An adoption con- 
cluded agreeably to the Sastras is not annullable It is not retract- 
able among BrAhmaiis after the Horn ceremony has been performed, 
nor among the lower castes.” Steele, L. C, p. 184. 

(e) MS. 1752. “ The inadvertent omission of an unessential part, 
as sacrifice is, even where it is enjoined, does not vitiate an adoption.” 
Coleb. Dig. Bk. V. T. 273 Comm. 

** The adoption being complete, it cannot be annulled. An adopted 
Bon may be disinherited for like reasons as the legitimate son 
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held that, if a lad be adopted into a family, even where it 
is not the custom to perform homam (sacrifice of adoption), 
he cannot be turned out of it at will/^ (a) 

When a widow sought to violate this rule the Court said — 

Nor can we admit that the facts and the validity of the 
joint adoption (by two widows) being unquestionable, she 
is singly competent to ^et aside or annul in any degreer 
an act which must be assumed to have been performed in 
obedience to the injunctions of her deceased husband/^ (b) 

An adopted son cannot renounce his family of adoption 
and the consequent obligations to which he is subject. He 
can but resign his rights in that family, (c*) A Sastri 
declared that ^San adoption cannot be annulled except on 
sufficient grounds {i. c. not by mere agreement),^^ (d) and 
the decisions rule that the status created by adoption cannot 
be given up by the ac^pted son (e) or dissolved by the 
parties immediately concerned. 

Where a woman sought to disclaim an adoption made by 
her by a deed purporting to convey her property to her 
illegitimate son, this was pronounced illegal, though the upa- 
nayana of the adopted had been performed (after adoption) in 
his real father^s house. The adoption/^ Colebrooke said, 

being once completely and validly made it cannot be 
recallcd.^^ (/) 

(MitAksh. on Inheritance, Chap. II. Sec. X,'), but he cannot forfeit the 
relation of son.” Coleb. in 2 Str. II. L. 126. 

(а) 2 Str. H L 126. 

(б) Ry, Hoop Koour v. By. Bishen Koour, N. W. P. S. D. R. N. S. 
Pt. II. 1864, p. 655. 

(c) Above, p. 938. Comp. pp. 340, 792. 

(d) MS 1741. See Mohapaitiir v. Bonomallcc, Marsh, R.317. 

(e) Bmoe Bhudr v. Boopahatihar, 2 Borr. 713. 

(/) 2 Str. H. L. 111. 

146 u 
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In one case of an adoption of donbtfal validity it was 
indeed ruled that — If after becoming of age an adopted son 
execute an agreement acknowledging the validity of his 
right to depend on his performance of certain conditions, 
his infraction of these will nullify his right, (a) But the 
soundness of this judgment seems open to doubt. (6) A 
man must belong to the one family or the other, it cannot 
rest on the mere option of another person, (c) 

A. 7.— NO RETURN TO THE FAMILY OF BIRTH. 

This follows from the principles already laid down. Accord- 
ing to the S^tri — The son given in adoption cannot be 
reclaimed. (d) 

To a question put to the S^stris by the Court in another 
case they replied : — 

If any one about to adopt should receive from one not 
related to himself in the male line that person’s son, and 
should perform his adoption according to the ceremonies of the 
V^da, and after that cause his regeneration by performance 
of the choora and oopanayana samskdr, &c., (tonsure at 
three years of age ; investiture with the string at five or eight 
years ; and the remaining regenerating ceremonies) in the 
name of his own gotra, or paternal line, that son so invested 
with the lineage and estate of the adopter has no right to 
keep up connexion with the other lineage, that is, he cannot 
return to his own (e) 


(a) Mu88t> Tara Munee Dibia v. Dev Narayan et al, 3 0. S. D. A. 
B. 387. 

(i) See Bdlkrishna Trimbak Tendulkar v. Savitrihai, I. L. B. 3 Bom. 
54. 

(c) See In re Kahanddi Ndrandds, I. L. R. 5Bom. at p. 164. Above, 
p. 187, and Sec. VI. A. .6 of this Book. 

(d) MS. 1748. 

(e) Rupee Bhudr v, Roepehunker, 2 Borr. 656. 
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In Bengfal as in Bombay the adopted son cannot return 
to his family of birth, (a) 


A. 8.— THE CONNEXION BY BLOOD WITH THE FAMILY OF 
BIRTH IS NOT EXTINGUISHED. 

Although there is a complete severance in religious and 
secular interests from the family of birth, the artificial status 
is not allowed to make marriage possible between an adopt- 
ed son and his real. mother or sister. It is only the reli- 
gious and ceremonial connexion with the family of birth 
that is extinguished, and as the Datt. Mlm. VI. 10 says, 
adoption does not remove the bar of consanguinity operating 
against intermarriage within the prohibited degrees, (b) 

A. 9.— TERMS AND CONDITIONS. 

The incongruity of an adoption, the operation or abiding 
validity of which is to be subject to a term or condition 
has already been noticed, (c) In a case of this kind the 
Court said — 

We * * cannot find that the HindA law recognizes a 

conditional adoption, which appears to leave unsecured, and 
in jeopardy, the objects contemplated by the adopting, and 
to involve an element of injustice to the adopted party ♦ ♦ 
Insubordination to the widow of the deceased adopting father 
being an insufficient [reason] * * we hold that he could not 


(a) Sreemufty Rajeomaree Dossee v. Nobcoomar Mullick, 2 Sevestre, 
641 note. 

(b) Moottia Moodelli v. Uppon Venkatacharry, M. S. D. A. R. for 
1858, p. 117 ; Narasammdl v. Balardmdchdrloo, 1 M. H. C. R. 420. See 
above, p. 1022. 

(c) Above, p. 187 Note (d). Under the Roman law there could 
be no “ adoptio ad diem ” or “ sub conditions.” as mancipation by 
which it was originally effected was a solemn public act not suscep- 
tible of qualification. See Maynz, Cours. de Dr. Rom. Sec* 4W » 
Qoudsm. Pand. p. 155 ; Maine, Ano. Law, p. 206 (3rd £dn.)« 



1156 


PERPEOT ADOPTION, [bk.ui, 6.vn.srB-s.I;l.A.9. 


legally do so {a) and that tlio entry of such condition in 
the wajib-ooUurz [h) is worthless and ineffective. Nor do we 
admit that any value or efficacy would accrue to the entry, 
or that any validity would be given to the condition, even if 
the defendant, * * when still very young, wliether he were 
legally of age or not, authenticated the v'ajib-oul-urz, proforma 
with the view of curing the ostensible delect of its having 
been authenticated by his father after his decease. It would 
be extremely inequitable to hold that he thereby deliberately 
intended to express his assent to the conditions * of which 
it is quite possible, and not at all unlikely, that ho was igno- 
rant. Even if he were aware of it, and ignorantly su])j)osed 
himself to be bound by it, we are not prepared to admit 
that he is for that reason bound by it.^^ [r] 

In discussing under the preceding Section {d) the legal 
possibility of making an adoption subject to terms differing 
from those annexed to it by the law, the (‘Ih'cts of agree- 
ments and of adoptions thus made have becui to some extent 
considered. It would seem, that of the several cases which 
occur in practice that of the adoj>tive father\s stipulations 
for preserving the estate, and securing his widow against 
destitution could not be refused effect by the Courts, so far 
at any rale as they bear on ln.s separate or solo property. 
But if a man adopting for himself may do so on terms 
varying the usual rights of tlie son, it is but a slight extcui- 
sion of the principle when wilK are one(‘ admitted to say that 
he may by a power or will allow liis widow to impose such 
terms. And when a widow takes the whole estati* wit hunt any 
will or direction to adopt, but with an assumed license from 


(a) i. e. prescribe such a couditiou. 

(d) A petition, memorial. 

(c) Per CurJam in Bam SiumnDasx Pran Kooer, N. W. P. S. 

D. R. Pt. I., 18G5, p. 29;h Comp, the remarks of the Judicial 
Committee above, Sec. VL A. G. 

(d) Sec. VI. A. 6. 
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lier husband, it may be conceived that he knowing an adop- 
tion was probable, but entirely at the option of the widow, 
has given her a tacit authority to make her own terms. 
Tliis logical development of the principles involved in the 
allowance of a will seems to be contained in the following 
two cases. 

Where a power of adoption had been given by w'ill to a 
wife conpled with a direction that the widow should during 
her life retain the whole of the totatori.s property, ancestral 
as W'cll as self-acajuired, it was h(‘ld that the widow, after 
adopting, had a life interest with remainder to the adopted 
sou. (a) 

In Ea mascuni Anjfin v. Vniknfa ra unujjan {If) w'here the 
natural father of a boy, whom the widow of a deceased Hindu 
proposed to adopt as a son to her husband, entered into a 
written agrcH'mcnt with her to the f‘ffect that the bov should 
inherit only a third of the properly of his adoptive father, 
the Privv Cuiiiicil h(‘ld that the airreement was not void, 
but was at least capable of ratilieatiuii when the adopted son 
became of age. Chitlio v. Jannkl (-•) was referred to doubt- 
ingly. The stipulation that the boyad(.»pted as a son should 
obtain that status without tlie e<»iTes])onding rights was one, 
no doubt, unwarranted by the Hindu law of the iSAstras, and 
was subject to challenge by bun until he had ratified it 
on becoming The P«dits conbiilted in Bengal on 

this point had said that an insfc-ument by wliich a widow 
adopting a son reserved the promerty to herbclf for life was 
not lawful. The adopted son, ^ey said, in spite of such 


(<?) Beilin Beltari Bn ndopailhya v. Brt>Jn Xath Mvolhopadhyaf I. L. B. 
8 Calc. HAT, follo\Niiig Mnsitt Bhapbutti Daee y . Clioxvdry Bkolanath 
Thakoor et al, L K :2 1. A iW The latter is not a case of adoption, 
but of a scttloincut by a man on his wife with the concurrence of his 
kfitrima son, to whom was given a remaiiuler on the wife’s death. , 

(6) I L R 2 Mad. 1>1. 

(c) 11 Bum. U.C B, 191*. 
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an instrument, was entitled to the estate, (a) In a some- 
what similar case in Bombay, an adoptive mother (Koli) 
made an agreement with her son, whereby he resigned to 
her the bulk of the family property. This was pronounced 
by the ^astri illegal, and the adopted son, if capable, was, 
he declared, still entitled to inherit, subject to the duty of 
maintaining the mother, (&) But wills also are not allowed 
by the S&stras, and yet in one form or another they have 
grown up to meet social needs, even within the sphere of the 
HindA law. So too the customary law has approved reason- 
able arrangements for the adopting mother^s security. 
It seems impossible now to say that this advance will not 
be maintained, (r) 

Cases such as that of liamgidtre Achnrjre v. Krisfo Soon^ 
duree Dehla, referred to above at p. 1110 note(r), must raise 
questions as to whether by the disposition the adopted son 
takes a vested estate forthwith on his adoption^ although 
his enjoyment or actual possession be deferred, or whether 

(ft) Musst SooluJchna v. Rmn Doolal Paudeh, 1 C. S. D. A. R. 324* 
(1st Edu ) Abov^e, p. 177 (c). 

(b) MS. 15. 

(c) Any interest that a widow allows an adopted son to take in 
possession during her own life must so far be a detriment to her 
own estate, seeing that she is owner of the whole, and cannot, accord- 
ing to the Sastris, be deprived of this which they regard as a jointure 
by any testamentary disposition made by her husband. In the 
case of Musst. Qoolah v. Musst Phool (1 Borr. 173) the Zilla Judge pro- 
posed to the Sastris a question — Can a man separated in interest 
from his brother, and whose wife is alive, bequeath his property to 
his brother’s son ? The answer resting on the MitAkshara was — ** The 

wife has a right to inherit her husband’s estate, and a 

will made by the husband .... in favour of his brother’s son is 
not valid.” (pp. 175, 176.) This was confirmed by the Pandit of the 
Sadr Court (p. 180). The theory of a power of bequest equal to the 
power of gift was not accepted by the law officers in these cases, 
and the widow was regarded as taking by a kind of survivorship, 
though no doubt with a restricted interest or faculty of disposal. 
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his estate is wholly contingent or future. Such questions 
will probably be dealt with according to the analogies 
furnished by the English cases. A gift subject to a condi- 
tion precedent could hardly be made under the HindA law, (a) 
though one deferred, or by way of remainder, would not 
be inconsistent with it, the ascertained interest being created 
from the first. Such an estate, immediate in interest though 
deferred in enjoyment, must have been contemplated by the 
Court in the following remarks : — Whatever directions an 
adoptive father may have given in regard to the time when 
the son was to get into the management and enjoyment of the 
estate, still he was the son and heir from the time of his 
adoption, and by his death apparently the mother would suc- 
ceed him.^^ (&) 


I; 1. B.— SPECIFIC EFFECTS. 

B. 1.— AS TO THE RELATIONS BETWEEN THE ADOPTED 
AND HIS FAMILY OF BIRTH. 

B. 1. 1 -BETWEEN THE NATURAL PARENTS AND THE 
SON— IMMEDIATE PERSONAL RELATIONS. 

{a) PARENTS THE ACTIVE SUBJECTS. 

When a father has given his son in adoption^ his status 
and rights os father are extinguished.^^ (r) Accordingly it 
was ruled, that the adoptive parents have a right to the 
guardianship and society of the adopted son superior to that 
of the natural parents, (d) The boy is often left for a 
longer or shorter time with his family of birth, but though 
an infant after adoption be brought up by his natural parents, 
they must on demand surrender him to the widow who 


(a) See above, pp. 186 ss. 

{b) Per L. Jackson, J., in Goblndo Nath Boy v. Ram Kan ay 
Chowdhry, C. W. R. 183. 

(c) MS. 1759. 

(d) Lakshmibai v. ShridkarVasudev Takle^ I. L. R. 3 Bom. 1. 
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adopted Lim. (a) ^^The natural father need not incur the 
expense of getting the boy married it devolves properly ou 
the adoptive mother. She cannot recover from his father 
the expenses of his adoption and investiture. She cannot 
restore t;he boy, nor can the father reclaim him on the 
ground of having got him inarricd.^^ {h) 

Tonsure performed in tlio family of the natural father, 
after gift, has no vitiating cffect.^^ (r) 

• (fc).-~SON THE ACTIVE SUBJECT. 

A boy severed by adoption from his own family and 
incorporated in the adoptive family is not affected in status 
by performing the funeral ceremonies of his natural father 
and mother.^^ (d) 

An adoptee performs the ceremonies of Kreea and Puksh 
for his [natural] father and relations, only in case his natural 
father should die without any other son or near relation, 
when he would perform them as a Dharmaputra. An adopt- 
ed performs Sutak [r) for his natural family according to 
their adoptive relationship.^^ (/) 

(a) In the Mdnkars' case the Saslris in the opinion quoted above, 
p. 1010, recognize a widow’s direct interest in adoption for securing 
her own future happiness. See too p. 938. 

{b) MS. 1754. 

(c) Musai. Dooluhli Dai v. Manee Betbeo^ 5 C. S. D. A.B. 50. *^The 
adoption of a child for whom tonsure and other cere- 

monies were afterwards performed under the family-name of his natu- 
ral father, would be nevertheless valid : for the ceremony of tonsure 
performed under the family name of his natural father is void, be- 
cause he did not then belong to that family; and because the cere- 
mony is performed by one who had no right to do so, since ho truly 
became son of the adopter, and certainly belonged to his family, nob 
having been already initiated under the family-name of his natural 
father when the adoption took place.” Colob. Dig. Bk. V. T. 2/3 
Comm. 

W) MS. 1673. 

(e) SQtaka — Impurity ; here ceremonies for its removal, 

(/) Steele, L. C. p. 186. 
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Since it is not a fit practice for a son given to perform 
the obsequies of his former mother, it is proper to take for 
adoption a boy whose mother is living, and who is given 
both by her and by her husband.’^ (a) 

In case of being adopted by his father’s brother, the 
adoptee is enjoined to perform the Sraddha both for his 
natural and adoptive fathers, inheriting the property of the 
former, however, only in default of heirs in order of succes- 
sion before brothers’ sons.” (6) 

An adopted son is considered in the nature of a purchaser 
for valuable consideration, which is his loss of inheritance in 
his natural family, (r) 

B 1. 2 —RELATIONS AS TO PROPERTV 

“ x\u ado])ted sou forfeits all right of inheritance in his 
natural family.” (^/) ‘‘lie (the adopted son) cannot, after 
being adopted, claim the family and estate of his natural 
father, which follow the funeral oblations; nor is he liable to 
pay his natural father’s debts.” (e) “ He (an adopted son) 

can only inherit from his natural father, in default of other 

heirs in previous oi-der of succc'Saion in virtue of his 

adoptive, not his original, relationship.” (f) Even where 
the sacrificial idea is absent, “a Jain adopted by his uncle 

{a) Coleb. Dig Bk. V 'f 275 Comm. The conception is that with- 
out a positive rcsiguatiou the mother's claim to the son’s religious 
services may continue. 

Steele, L. C p 47. He ranks as a bather’s son. 

(c) Gopeymohiin Deb v. Rajah Ray Klsseu, cited m Doe Dent Henco* 
iver Bye v. Hanscower Bye, East’s Notes, Case 75 ; 2 Mori. Dig p. 133. 
See above, Sec. YI. A. 7. 

(d) Appanienqar v. Alemalu Ammal, M S. D A. Dec. 1858, p 5. 

(e) Steele, L. C. p. 47; Mit. Chap. I. S^c. XT. para. 32 ; above, 
p. 365; Coleb. Dig. Bk. V T. 181 ; Manu TX. 142. The term “funeial 
oblation,” intends that which is made for a father.' 

(/) Steele, L. C. p. 186. 

146 H 
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ceases to bo heir as son to his natural father/^ (a) The 
Sastri added that what he had acquired before adoption 
by using the capital of his natural father belonged to the 
latter/^ {h) The natural relation was in fact jurally annul- 
led, and his father would no more inherit from him than he 
from his father, (c) But in an emergency the Sastri says — 
** Should the natural parents have no other heir, the son 
they gave in adoption may perform their Sraddhas and take 
their property also.^^(f/) 

After adoption, the person adopted cannot mortgage 
property belonging to his natural family, nor can his widow 
do so after his death. (/>) 


B 1 3— RELATIONS AS TO OBLIGATIONS 

The natural father is not responsible for the debt of a 
son given in adoption. (/) Nor conversely is the son li- 
able. ({/) Thus the Sastri says: — A son given in adoption 
must pay his natural faiher^s debts only if he has inherited 
property from tho natural father, (//) and in the case of a 
suit it was ruled that an adopted son is not liable for debts 
of his natural father who died in jail in execution of a decree 
for debt against him. (/) 


in) MS. 1757. 

(h) MS. 175H. 

(r) Coleb iu 2 Str. H L 129 
(d) MS. 1761. 

(c) Yesubai kom Daji v Joti, Bom H C. P J. 1875, p 16. 

{/) 2 Str H. L 125; see Udaram Sitaram v. Ranu, 11 Bom, H. 0. 
R. 76, 84, 86. 

(g) Pranvullubh v Deokristen, Bom S. D A. Sel. Rep. 4. 

(It) MS. 1758. iSfee above, p 365. 

(•) Pranvullubh Gokul v. Deoknsicn Tooljaram^ Bom. Sel. Rep. p 4. 
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B. 1. 4.— RELATIONS BETWEEN THE ADOPTED AND 

THE OTHER MEMBERS OF HIS FAMILY BY BIRTH- 
IMMEDIATE PERSONAL RELATIONS. 

An adopti^d son is to be considered as one actually begot- 
ten by the adoptive father in all respects except an iacapacity 
to contract a marriage in his family of birth, (a) 

^‘Adoption does not remove the bar of consanguinity 
operating against intermarriage within the prohibited 
degrees/’ (h) 

An adopted son is restricted from intermarrying with 
any girl of either his natural or adoptive families within the 
prohibited degrees, and his descendants are under a similar 
restriction with regard to the former family to the third 
generation, viz. so long as remembrance may continue of 
the adoption.” (c) He cannot intermarry with either his 
natural or adoptive gotr.” (<Z) 

A Sastri said in one case, that adoption severs the con- 
nexion with the natural relatives so completely that the 
adopted son’s widow may adopt his younger brother.” (p) 
We have seen that there is some authority for this kind of 
adoption, (/) but the better opinion appears to be that em- 
bodied in the ruling that an adopted son cannot adopt as his 
son his brother by birth, (y) 


(a) Narasammdl v. Balardmdclidrlu, 1 M II C. R 420. The same 
case pronounces strongly against the adoption of a sister’s son in the 
Andhra or Telingana country, 

(b) Mooftia Moodelli v TJppon Vencaiacliamj, M. S. D. A. Dec. 1858, 
p.ll7. 

(c) Steele, L. C p. 47. Above, pp. 937,938. 

(d) Steele, L 0. p. 186. 

(c) MS. 1625. 

(/) Above, p. 1021. 

Moottla Moodellit v. Uppon Vencatacharry, M S. D. A. B. 1858, 
p. 117. 
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B 1. 5 --RELATIONS AS TO PROPERTY 

A son (an only son) who, having been given in adoption 
has passed out of his family of birth, has no longer any claim 
to the property of that familys^^ (n) and reciprocally^ a 
member of a Hindft family cannot as snch inherit the pro- 
perty of one taken out of that family by adoption. His 
severance is so complete that no mutual rights as to succes- 
sion to property c«an arise bc'twoen him and his relations o-f 
the natural family, (b) Hence it was said, that on an adopted 
son dying without issue, liis property rev^erts to his adoptive 
family, his introduction into the new family causing his 
severance from his natural kindred, and they forfeiting all 
claims to succeed to his estate, (r) 

B 2 -CONSEQUENCES AS CREATINCJ RELATIONS IN THE 
FAMILY OF ADOPTION. 

B 2 1 — BETIVEEN THE PARE.VTS AND A>CENDANTS, 
AND THE SON AND DEStMONDANTS— IMMEDIATE 
PERSONAL RELATIONS. 

(o) PARENTS THE ACTIVE SUBJECTS 

An adoptive father entitled to the cnstody of tlie person 
of the adopted son.’’ (d) It follows that the proper resi- 
dence of an adopted son is with his adoptive parents, (p) 
The only exception is in ease of cruelty or incapacity. Thus 
it was ruled that the adoptive parents, if willing, have a 


(a) MS. 1756. 

(i>) Narasammal y. Balardmdclmrln, 1 M H C. R. p. 420; Bdym 
Krlshnamdchdriydr v Kuppannayijangar, 1 M. H C. R. p 180 ; Srini- 
vasa Ayyangar y Kuppan Ayyangar, 1 M. H. C. R. p. 180. 

(c) T. M. M, Narraina Numboodripdd v. P. M. Trivicrama Numhoo^ 
dripad, M. S. D. A. R. for 1855, p. 125. 

{d) MS 1677. 

(e) Lakslmibai y. Shridhar Vasudev Takloy I. L. R. Bom. 1. 
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better right to act as guardians of their adopted sons than 
the natural parents, in the absence of proof of ill-treatment 
towards the boy or incompetency on their part to take care 
of him ; the boy’s residence with the adoptive family being 
part of the consideration for adoption, (a) 

An adopted son can claim maintenance from his father until 
put into possession of his share of the ancestral estate, (t) 

An adopted son^s widow must be supported by her 
mother-in-law, who has got possession of the deceased^s 
vatan.^^ (c) 

The chaul and munj of the adoptive son should be per- 
formed by the adopting widow (though but 10 years 
old), (d) 

The adoptive parents’ authority, as we have seen, (e) does 
not extend to giving away their son in adoption. 

R. *2 1.— IMMEDIATE PERSONAL RELATIONS 
ih) SON THE ACTIVE SUBJECT. 

Adoption i'^ (1) to socnro his (the adoptive father’s) 

happiness in tlu' future state by the adopted son’s or his de- 
scendants’ performance of funeral rites (kreea), mourning 
(sootak), and annual oblations of rice (sniddh sapindadan) ; 
and (2) to preserve the adopting parents’ good name in the 


(a) LalcshmiJ)ai y Shrilhar VassudrVyBom 11 C. P J forl878, p. 7; 

5 C I. L R n Bom 1 ; Sheo Singh Rat v. Dakho ei al, 

6 N. W. P. R. ^^82. 

(i) Ayydvu Mappandr v. Nilddatchi Animal, 1 M. H. C. R. p. 45. 

(cj MS 1928. The widow of a predeceased adopted son has (rf* 
course the same right to maintenance as if he had been a son by birth. 
(Above, pp. 246 ss ; Dilraj Koonwar v. Soolian Koonwar, N. W. P. S. 
D. A. R. for 1862, p. 240). 

(d) MS 1648 See Steele, L C. 187. Above, p 998. The ceremo- 
nies ought to be completed on the widow’s attaining maturity. 

(e) Above, p. 1040. 



1166 


PERFECT ADOPTION, [bk.tii, s. vii, sub-s. T ? 1. b. 2. 1. 


present world by the practice of alms-giving, feeding 
Brahmans, pilgrimages and other HindA virtues/' (a) 

The forefathers of the adoptive mother only are also the 
maternal grandsircs of sons given, and the rest, for the rule 
regarding the paternal is equally applicable to the maternal 
grandsires (of adopted sons)/^ {/>) 

Though the adoption bo not annulled, yet should the 
adoptee not perform his filial duties, he septirafes from his 
adoptive father, receiving some share of the property/^ (r) 

An adopted son succeeds to the adojitive father^s property, 
subject to the right of maintaining the widow. (rZ) 

(а) Steele, L C p 42 In R>iin Soiniiler Sinrjli v Sarhanee D(Ui\ 22 
C W. 11 1*21, Mittcr, J , sa 3 ’s the prescribed repetition of the Siiul- 
dhas implies a power of repeated adoption by the widow though a son 
should have attained maturit}' and p.l^«^ed through all the Sumskaras. 
There does not seem to be tiny authority’ for tins, but et any rate the 
duty would be that of tin* wid(»w of the son should there be one. (Soe 
above, p 93, and Sub-Sec. I 1. A. 2 of the present Section, p. 1148) 

(б) Unia Saukar Moitro v Kail Komtil Mirnm'lar of al^ I L R 6 
Calc 261 Accordins^ to Datt Mini VI ])ara oP, thi‘ manes of the 
adoptive mother's ancestors benefit b)' the Sraddha.s cel(‘hrated by 
the adopted son. “ In the double set of oblations, it is indispensably 
necessary that the son should perform the Sraddha for the paternal 
line, not for the line of his maternal grandfather: but it is simjdy 
reprehensible in one who jierforms tin* Sraddha for the paternal 
ancestors, not to ])erform it aKo for the maternal grandfather and 
his progenitors Consequently, sinci* the Siaddha may be jierformcd 
without noticing the maternal grandfather’s line in a subordinate 
doable set of oblations, and the like, the Sraddha for the maternal 
ancestors is not requisite to the completion of the obsequies perform- 
ed in the dark fortnight of Aswina.'’ Coleb. Dig. Bk. V. T. 273 
Comm. 

(c) Steele, L. C. p. 185 ; above, p 939. As to a second adoption 
on the refusal or incapacity of the first adopted to fulfil his duties, 
see above, pp. 585, 587, 938, 946, 

(d) Rungama v. Atchama, 4M. I. A. p. 1; S. C, 7 C. W. R. 57 P. 0. 
iSee above, p. 248. “The adoptee is bound to provide the widow in 
necessaries.” Steele, L. C. p. 188. 
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There being a born son and an adopted son, they are 
jointly and severally responsible, according to their means, for 
the support of their parents/^ (a) 

A daughter-in-law adopts a son, and as his guardian 
manages the estatp. The mother-in-law can claim main- 
tenance from her/^ {h) 

A widow of an ado[)tive fitlier being refused maintenance 
by the adopted son sold part of tlie estate in her possession. 
The Sastri said the adopted son could recov^er it only on 
payment of the purclia.'^e money and interest, (c) 


B. 2. 2~RELAT10N.S BETWEIIX THE PARENTS AND THE 
SOX WITFI RESPECT TO PROPERTY. 

(a) BETWEEN THE ADOPTIVE FATHER AND SON. 

An adopted son has all the rights of a son born, (d) 

An interest ve>t.s in the adopted immediately on his adop- 
tion, (p) though he be a minor, and he is entitled to the 

(a) MS 1842. 

(^^1 MS lS:n 

(r) MS 1(5 e ji])ovo, pp. 252, r*. 52 , 7f^2; below, Sub-sec. B. 2. 2. 
Provision may bo made tor u \Mdow*& muiiitemmce before ejocLing 
her. {Sei abuse, {> (>d;» ) 

(d) Steele, L. C 17 ; 'Mahd rajah Jtujnnrnafli Sahaw v. Mukhnn 

Koomcnr, I> C W. R C. R 21, Tevat otrrr*^ Chufhnj^c v. Dinunath 
Bauerjovy 13 C W K. C. U. lit; Hy. Kisln nniumt v. Raj Oodv'uni Singh^ 
3 0. S D A R 228; Srinivasa Ayy<intj \r v Kupiian Ayyangury 1 
M. 11. C R. 180; X. Chandrastkfiaiuda v. X Bramhaiina,-it M. H. C.R. 
270; R. Vyankatrnv v. JayaraniraVy 4 Bom. H. C R A C. J. 191 ; 
Trimbuk Baji^e v. Xarain Vt}ioiky 3 Morris 19; Rdyan KrishnajnachdH'- 
ydr V Kuppanuayyangdr, 1 M, H. C. R. p. 180; Sree Narain Rai v. 
BhyaJha, 2 C. S. D. A S 27. 

(e) Slid any nd Mohapaiiuy \ So)jo Monee BehcCyS C. W. R. 455; 
S. C. 11 C. W. R. 436 ; reversed, 20 C. W. R. 377, by the Judicial 
Committee on the ground that the validity of the will questioned by 
the adopted son had been adjudged in a previous suit by him. 
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profits after his adoption, (a) as also to immoveable property 
purchased with money derived from ancestral estate, -which 
property continued to exist at his adoption, (b) 

A man who has adopted cannot alienate immoveable 
property without good reason. With reason he may, espe- 
cially what he has himself acquired. (c) The older cases 
agree with this opinion, as when the Judicial Committee 
ruled that by adoption a person divests himself of his right to 
dispose of immoveable property without the consent of the 
son adopted, (d) Adoption, however, it has been ruled, 
is not a valuable consideration proceeding from the boy 
adopted in such a sense as to bind the adoptive father against 
an alienation of his self-acquired property. (&) The adopted 
stands in this respect on precisely the same footing as a sou 
by birth. (/) The case might have been dealt with on the 
ground that where no more was engaged for, the adoption 
gave to the adopted only the ordinary advantages of a son. 


(a) Sreemojftf Deeno Moi/pe Dossf^cv. Doorr/a Pvrshnd Mittcr^ 3 C. 
A\" R. Misc. 6. 

(t) Siidamnd y. Botioiiialcctij CAY. K 25G, and cuscb m Note (t) 
above. 

(c) MS. 172^. 

{d} Rungama v. AtAama, 4 M. I A. 1 ; S, C 7 (J W. 11. P. C. 57. 
above, pp. 014 bs, 208 ss 

(e) Parahotam SShenvi v Vasndcv Shcuvly 8 Bom. H. C. R. 196 
O. C. J. 

(/) The case of Mohapfitfar v. Botiom(illee{s(>e above, p. 723) was 
relied on, because as in it the first adopted son suing as heir did 
not dispute the father’s disposal of his self-acquired property, it was 
thought apparently that it could not be disputed. But that was a 
Bengal case, and in Bengal the relations of father and son as to property 
are different from what they are in Bombay («ee Dayabhaga, Chap. II. 
8, 17, 18, 28-30 ; 2 Str. H. L. 437, 444 ; Mit. Chap. I. Sec. I. para. 27 ; 
above, p 667 ; 12 M. I. A at p. 38, there referred to ; 2 Str. H. L. 449). 
Under the Mit&ksiiar& the son has a joint interest in the immoveable 
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Had a contract been made or property settled on the son, 
there seems to be no doubt that on the principle of the cases 
referred to in Sec, VI. A. 6 and 7, his becoming an adopted 
son would be a consideration (a) such as would make the 
transaction binding. 

The right of interdiction has been recognized by the 
Sastris as acquired by adoption as in the following instance — 

An adopted son can claim from his father property that 
the father is making away with in order to deprive the son 
of it, {h) as an jilienation made in order to deprive a sou or 
brother may be rescinded by the State/^ 

property acquired by the fatlicr. He must submit to his father’s 
dealings with sncli property ou aceount of his subordination and the 
father's fre(‘dom from control (self-government) as manager (see 
above, pp. 211, 048), but. this subjection cannot last beyond the 
father’s life. The father's right is one of joint ownership plus 
svatantvafa, unshared control 2 Str 11. L. 4l.>). On his death the 
son’s right b}' survivorship makes him comi)lete owner, and the 
father’s will cannot operate against him, although it would be 
effectual against others, not co-owners, only successors, ({fee above, 
p. 587). The right to sell is not identical with the right to give, nor 
is the right to give identical with the right to devise {see above 
p. 219). This is manifest from what the Judicial Committee say in 
Lakslmaii l)a<la X(7ik\s case (T L. R. 5 Bom. at pp. 61, 62) ; and 
though the law of wills follows the analogy of the law of gifts it 
need not go so far. It is plain that it does not ; and the power of 
a father to devise his acquired lands away from his son cannot appa- 
rently bo rested on the recognized authorities {see Vyav. May. Chap. 
IV. Sec. T. paras. 4, 5; Colehrooke at 2 Str. H. L. 455, 436). In the 
case of Goolab and Phonl (above Sub-Sec. A. 9), the ^stris 

and the Courts refused effect to a will which went to deprive widows 
of their right of inheritance, though undoubtedly the wives could not 
have interfered with their husband’s dealings during his life. Ellis 
at 2 Str. II. L 428 expresses a similar opinion. Colehrooke differed 
only because he thought the power followed from wills ranking as gifts. 
The right of a sou is as co-ownor, that of the wife altogether 
dependent (see Narhadabai v. Mahadev Narayan, I. L, R. 5 Bom. 99). 

(а) See Bhala Nahana v. Parbhu Hart, I. L. B. 2 Bom. 67. 

(б) MS. 1735. 
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A Joshi having an adopted son, 15^ years old, executed a 
deed of gift of part of his vatan to his daughter's children. 
This was endorsed with an assent by the natural father of the 
adopted son. Such signature was prononnc€>d useless. But 
the adopted son was pronounced answerable to make good a 
gift of part only of the vatan. (a) 

A gift of a house made by a Brahman to his mistress does 
not enable her to dispose of it to the detriment of his subse- 
quently adopted son, though she may retain it for life if she 
behaves becomingly to her master (L e. apparently the 
son), (b) 

An adopted son may claim a division of ancestral property 
from his father, but not of his father^s own acquisitions.^^ (r) 
^^An assignment of a village for maintenance to an 
adopted son cannot be revoked.’^ {d) 

An adopted son can sell his right, title, and interest in his 
share of undivided family property, (c) 

An adopted son’s son can claim a share of the grand- 
father’s (former) property though his father be alive, unless 
the property having been mortgaged or alienated the father 
has recovered it.” (/) 


(ff) MS. 711. See above, p. 194. 

(6) MS. 712. See above, pp. 762, 763. The donor could by an 
explicit grant give her a larger interest. See above, pp. 208, 293, and 
Sec. VI. A. 6 of this Book. 

(c) MS. 1731. In answer to Q. 1704, it is said, he cannot claim a 
partition (nature of property not specified). 

(d) MS. 790. This was probably understood as a case of partition. 
See above, pp. 702, 939. 

(c) Rutoo bin Bapooji v. Pandoorangaclia^ya, Bom. H. 0 P. J. 
1873, p. 176. The son was tenant of the whole property, and his inter- 
est was sold in execution. The purchaser was pronounced liable to the 
adoptive father for a moiety of the rent, he having been put into 
possession of the whole. See above, p. 663. 

(/) MS. 1736. See above, p, 722. 
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An adopted son becomes heir to the whole of the adoptive 
father^s property, and is excluded from inheritance in his 
own family, (a) 

A son, adopted by a widow under her husband^s authority, 
supersedes all other heirs, {h) 

A son, adopted by a widow of a predeceased son, succeeds 
to his grandfather’s estate as well as to that of his own 
adoptive father, whether the adoption took place in the 
grandfather’s lifetime or not. (c) If the adoption was made 
with the consent of the grandfather, his subsequent disposi- 
tion or the birth of a son to his daughter in wedlock will not 
invalidate the adoption, {d) 

An adopted son takes by inheritance and not by devise (e) 
in the case of his adoption by a widow under an instrument 
providing for the boy only as an adopted son and successor. 


(a) Bhasker Buchajee v Narro Bagoomthi Bom. Sel. Rep. p. 25 ; 
BiiUnaraen Singh v. Ajeet Singh e( o/, 1 C. S. D A. K. p. 20 ; 
Gopeymohuu Deb v Baja Rag Kissoif sec East’s Kotes, Case 75 ; 
Ranee Bhuwanee Dibch v. Ranee SooruJ Munee, 1 C S D A R p 155 ; 
Srinath Serma v. RadMahaunftlC S. D. A. R. p. 15; Appaniengar y, 
Alemaloo Amtnah M. S. D. A. R. for 1858, p. 5; Raje Vyankatrdv v, 
Jayavanirdi\4i Bom H. C. R A. C J. p 191 

(5) Veerapermal PilJay v. Narain Pillay, 1 Str 91 ; Nundkomar Rai 
V Rajindeniaraoi, 1C S D A. R. p 261. “Such child may be 
provided for as a person whom the law recognizes as in exi^^tence at 
the death of the tebtiitor, or to whom by way of exception, not by way 
of rule, it gives the capacity of inheriting or otherwise taking from 
the testator as if he had existed at the time of the testator’s death, 
having been actually begotten by him ” Willcs, J.. in the Tagore Case, 
L. R. JSupp I A at p 67. Sec above, p 983 

(c) GourbuUab y Jaggernotpersaud Mif ter, Mixen Con H L 217. 

(d) Ramkishen Siirkh ^yl y ^Ta^sf Sri Mu fee Dihca et el, S C S D A, 
R. 367. The assent of the grandfather was necessary on the principles 
stated in Sec III B 3 33 

(c) Massf Bliooham Mogee Dehia v Ram Kishore Acharj Chov'dhry et 
al, 10 W I A p 279, 309; S C. 3C W R P C 15; Bong S 0. A, 
R for 1856, p 122 Set above, Sec. YI. A. 6. 
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An adopted sou, though separated from his adoptive 
father, succeeds to the residue of the latter^s estate, undis- 
posed of by him by gift or will, in preference to the widow/ 
in case he dies leaving no unseparated son surviving 
him. (a) 

On an adopted son^s dying without issue his adoptive 
father^s property goes, it was said, to his natural heirs, (b) 
This would depend on whether the son died before or after 
the fatlier. 

Tu a suit by an adopted sou to set aside a will, the will 
Was held of no effect as a valid devise of proi)erty. At tlie 
father’s death the right of survivorship was in conlliet with 
the right by devise. Then the former, being the prior title, 
took precedence, (r) 

As an adopted son has no more riglits than a natural son 
would have, so the adopter is at liberty, it was said, according 
to the law of Bombay, to dispose* by will of immoveable 
property acquired by him, to any one Ije pleases. ((7) 

If an cider adopted son takes tlic whole of (ho ancestral 
pi’operty, which the father could not dis])aso of wiiliont liis 
consent, he must gnve up for the benefit of the second 
adopted son the wIhjIo property included in the devise, to 
the disposition of which his consent was ne^t necessary. (^’) 


(a) B<ilkrishna Tiimbuck y Suviiri buL \, 1 j It Bom. .'54. jSVc jibovc, 

p 

[It) Sdbrnhinauiya Mudali v. Parrail Ammnfj M. S I> A U. for 
18.5.9, p. 2»;5. 

( r ) Vlfhi Bifflcn V. Yammniunin^ H M 11 C R (I. 

(d) Pitrifsboiffni v Vnsifdfv, 8 Bom. II. C 11. liUJ {), (>. J. Srr 
above, pp. 208 ss, 041, 772. 

(e) Rfni(jnniay.AicJiamf(,[M 1 A 1; S C 7 C. W R P (’, 57. 
Tlio right of ibo second adopted son rested wholly oii the devise, bis 
adoption being invalid. 
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A HindA cannot disinherit a duly adopted son, even for 
bad character, nor can he adopt another, (a) It is only in 
an extreme case of violation of duty that a son^s rights are 
lost, or that a father can disinherit an adopted son. Both 
stand on the same footing, {h) 

Renunciation by an adopted son of his right in his 
adoptive father^s property, though permissible, does not free 
him from adoption. If he resigns the right, the adoptive 
mother succeeds to the separate property of her husband. (c) 

An adopted son may for money relincjuish his share in the 
adoptive father^s family. This puts him into the position of 
a separated son. It docs not di^^inherit liim. If he be dis- 
inherited for adequate cause his son takes his place as heir, (d) 

On the death of an adopted son before that of the father 
his joint proprietary right, like that of the son by birth, is of 


(flf) Daee v Mofoe, 1 Borr 81. “It is declared that, if culpable, 
even a son of the body does not take the heritage, hence vicious sons, 
whether begotten in lawful wedlock or the like, or adopted as sons 
given and tbc rest, are excluded from participation ; sons so adopted, 
being void of good cinalitic.-^, shall have a maintenance ; but such 
sons, being vii’tnous, shall take the inheritance of a father, or of his 
kinsman,’’ Colei) Dig Bk Y T 278 Comm iSee above, p 575,585, 
.587 A person cannot disinherit his son by will, Gopeymohun Veb v 
R jR^77//»*/5S' 7?, Ea'^tV Notes, Case 75 , Praiiru?h(5/i Gokul v Deoknstn 
TooJjaraw, Bom Sel Rep 1 

(h) Sadnninul Mnltoputfoe v. Bouomallee, C. S. D. A. R. 1863, 
p. 20.5. Sep above, ])■ 1140. lu Kbaiidesh, it was stated in answer to 
Steele’s iiKjiiiries, that exclusion from caste does not cause a forfeiture 
of property or of tbc right of inheritance. Steele, L. C. 152. 
S''e above, p 007. But the holder of any religions office peculiar to 
Ilindds naturally forfeits it by change of religion, 15. Answer from 
Sa tarn . 

(c) Rm’<ee Bhtuh' v. Rcxipshiinkrr^ 2 Borr 056 On liis resigning, 
the right descends to the next in succession. This might bo his son, 
who would take in preference to the mother. 

{d) Balkrishna v Sahihibai, 1. L. K 3 Bom. 51 Sec above, p. 372. 
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course absorbed in that of the father, (a) and his widow, 
should he leave one, is entitled to maintenance in the family 
of adoption, (b) 

B. 2. 2. (5).— BETWEEN THE ADOPTIVE MOTHER AND SON. 

As soon as a son is adopted by a widow", he succeeds to 
her husband^s estate. Her independent rights and those of 
her mother-in-law forthwith ceasc.’^ (c) 

The possession of authority to adopt a son by a widow 
in Bengal does not destroy or supersede her personal rights 
as widow, which continue until the adoption is actually 

made The property is in the widow from the 

death of the husband until the power of adoption is exer- 
cised. . , It is only an alienation by the widow improper 

as against the subsecjucuit heirs generally, that the adopted 
son can got rescinded, (d) The authorization in fact is as if 
non-existent until it is acted on by the widow, (e) 


(a) Udaram Sltaram v. Rcum Pandiiji, 11 Bom. II. C. R 70, 80. 

(J) 2 Str. H. L. 235. S< c above, pp. 24G .ss, 758. 

(cl MS. 1710. See Steele, L. 0 48, 19 “ Pm.suming Iho property 
here spoken of as the woman ’.s to have been what devolved upon her 
by the death of her husband, and not to have been her ])rof)or stri- 
dhana, it ceased to be her’s at the moment of a valid adoption made 
by her of a son to her husband and licrsidf ; in the same manner as 
property coming into the hands of a pregnant widow by the same 
means, cannot be u.sed by her as her own, after the birth of a son. 
An adopted child is in most respects precisel}^ similar to a posthu- 
mous son. From the moment of the adoption taking cllect, tlic 
child became heir of the widow’s husband; and the widow could 
have no other authority but that of mother and guardian.” Coleb. in 
2 Str. H. L. 127. 

(d) Bumundoss Mooherjea y, Mussl, Tarinee, 7 M. I. A. 178, 180, 
185, 206. 

(c) Uma Sundun Dabcc v. Sourohinee Baber, 1. L, R 7 Calc. 283. 
See above, p. 903. 
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An adopted son becomes son of both father and mother^ and 
performs funeral rites to both.(a) He is heir to the adoptive 
father, and, in the absence of a daughter, to the mother^s 
stridhana. (h) In the lower castes a partition sometimes 
occurs, but the adoptee is heir to his adoptive mother, and 
generally manager during her life.’’ (c) 

Adoption by a widow in Bengal, under her husband’s per- 
mission, deprives her of her widow’s estate, (d) and entitles 
her to maintenance, (e) The same is the result, even when 
the adoption is valid without the husband’s permission, as 
amongst the Agarvali Jains. (/) It follows from this that 
a Hindi! widow, after adopting a son, cannot mortgage the 
family property as her own, nor can such a transaction bd 
validated by the. son’s ratification, {(j) 

An adoption works retrospectively and relates back to 
the death of the husband of the adoptive mother. It 
invalidates a gift or sale, unless it was effected under inevit- 
able necessity, and entitles the adopted son to succeed to 
his estate as the same stood at the death of his adoptive 


(a') Teencowree Chafterjee v. Binonath Banerjee, 3 C. W. R. 49. 
“ An adopted son,” the judgment says, “ has all the rights and 
privileges of a son born.” J)att Mim. Sec. I. para. 22. “Women 
have legally no right to adopt for the transmission even of their 
separate property but .... such a custom may obtain in the 
caste”. Ellis in 2 Str, H. L. 128. 

{h) Above, p. 513. 

(c) Stoolc, L. C. p. 186, 

(d) Nmdkomar Rai v. Rajindurnaraerif 1 C. S. D. A. R. 261; 
Musst. Solukhna v. Ramdolal Pa tide et al^l C S. D. A. R. 324 ; Durma 
Samoodkany Ummal v. Coomara Venkatachella Reddyar, M. S. D. A. R. 
for 1852, p. Ill ; Radhabai v. Damodar Krishnarav, Bom. H. C. P. J. 
for 1878, p. 9. 

(e) Musst. Rutna Dohain v. Purladh Dobey, 7 C. W. R. 450. 

(/) Skeo Singh Rai v. Musst. DakhOf L. R. 5 I. A. 87. 

{g) Siddheshvary. Ramchandrarao, I. L. R. 6 Bom. 463. 
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father, (a) In Uajali Vyankatrao^s oose the adoption was 
made by the widow about seventy years after her husband^a 
death. (&) It follows from the widow^s limited power that, as 
the Judicial Committee said, the rights of an adopted son are 
not prejudiced by any unauthorized alienation by the widow 
which precedes the adoption which she makes, (and though 
gifts improperly made to procure assent might be powerful 
evidence to show no adoption needed, they do not in them- 
selves go to the root of the legality of an adoption), (r) 
In the case, however, of an adopted son succeeding col- 
laterally, his right, it is said, vests only from the adoption. 
At least he cannot retrospectively tfikc away what passed 
to another collateral through his own non-existence, when 
the succession opened. {<1) 

An adopted son, moreover, though ho is competent to 
question his mother’s acts during his minority or before his 
adoption, cannot question a sale effected by her with consent 
of all the legul heirs then existing and ratified by the Civil 
Courts, {e) 

A woman’s religious gift of a house as her own which 
belonged to the family estate was pronounced invalid as 
against the adopted son. There is no merit in aKrishuarpana 
made without the consent of the son.” {/) 

(a) Bajah Vyankatrav v Jayavantravy 4 Bom H C. R A C J. 
191 ; Nathaji v Hari, 8 Bom H C R A C J 67 ; Banoe Kishenmnnee 
V. Rajah Oodwunt Sinyh, 3 C. S. D. A. R. 228; Bamundoss Mookerjea 
V. Musst. Tarinee, 7 M. I. A 169 

{b) See above, Sec. Ill B.3 23; 3 34. 

(c) The Collector of Madura v. Moottoo Ramalinga Sathupathyy 12 
M. I. A. 443. 

{d) Bamundoss Mookerjea v. Musst, Tarinre Dibla.yBewg. S D. A. R. 
for 1850, p. 533 ; S. C 7 M . I. A 169 ; Musst. Bhoobun Moyee Debia v. 
Ramkishore Acharj, 10 M. I. A. 279 ; S C. 3 C. W. R. 15 P. C ; 
Bong. S. D. A. B». for 1856, p. 122. On this subject see above, Sec^ 
III. B. 3. 23 ; 3. 25 ; 3. 34 ; 3. 35 ; and below, B 2. 6. 

(e) Rajkristo Roy v. Kishoree Mohun Mojoomdar, 3.C. W- R 14. See 
above, p. 367. 

(/) MS. 714. For KfishnA-rpana, see pp. 99, 479. 
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First there was permission given to adopt, then a sale by a 
Court of the property, then after twelve years there was actual 
adoption under the permission. It was held, that what was 
sold was not merely the widow^s interest, as the proceeds of 
the sale were applied to debts for which the property was 
liable. The purchaser was held not subject to eviction by the 
adopted son, after the death of the widow, who had enjoyed 
a life estate under the deed of permission to adopt, (a) 

Under pressure of absolute necessity only an adoptive 
mother, living apart from her son, may sell the immoveable 
family estate. (^) 

A Sudra widow after adopting a son bought a field in her 
own name. Tt was held that she could give this to her 
daughter agaiust the wish of her daughter-in-law, though 
she could not alienate the common property, (c) As regards 
the patrimony the case would be different ; the adopted son 
transmits to liis widow a succes>sion which excludes his 
mother. (^?) 

In the event of successive' adoptions the relations of the 
parties are determineel by the following decisions. In the 
first it was said — 

The first adopted son became his father^s heir. On the 
death of that son the widow became the heir, not of her lute 
husband, but of tin* adopted sou. (^) 

(а) Rajah Drbciuho Sarain Rotj v Coomar Chnndernath Roi/, 20 
C. W R oO C R C) It may be (juo>tioiicd whether, on strict 
principle, the pernii.ssioii could thus cut down the adopted son's 
interest Sec above, Sec. VI A. G. As to the widow’s authority, 

pp. 04, ,H(>7. 

(б) MS 14 This implies that the sou ib inaccessible, or else 

when applied to refuses siisteuaiice See above, pp 702. Bub 

the right is (piestionablc in an\ case She should sue the son. Sir 
pp 245 ss, boo 

((0 MS. 1577 Sec above, pp. Oil, 015, 507 

(rf) Vrucata Soobainal v ]''i avnatnl, 1 Mad. S. l>. A. R 210. 

(#j) Privy Council in Ramnsawmij Aitjan v VenkHtavnmaiyan^ L. R 
6 1 A. p 20S. 
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Through adoption a widow, it was said, divests her own 
estate onlj'', and by succeeding to her son as heir, she does 
not lose the right to exorcise the power of adoption, {a) 
The correctness of this depends on the prineii)leH considered 
in Sec. III. {h) She would, it seems, lose th(‘ right by the 
adopted son^s leaving a widow or even having attained full re- 
ligious maturity, (r) In other cases of adoption by a mother 
it has been said that a widow who has succeeded tuber son, 
and who afterwards adopts a son, thereby divt'sts herself of 
the estate. ((^ Regarded as an nnsoparated l)rother of the 
deceased the adopted son would take precedence of the 
mother. As a separated brother he would not ; but in 
adopting a son the widow must perhaps bo considered as re- 
placing the one deceased willi all his riglits. The transaction 
is so anomalous that any detenniuatiou of those points 
must be in a great measure arbitrary. In similar circum- 
stances the Judicial Coiniuittce hesitated to give a final deci- 
sion, saying only whether by the act of a(lf)pting another 
son, she in point of law divested herself of that estate in 
favour of the second son, may be a (pu'stion of some nicety, 
on which their Lordships give no opinion/’ (/) H. H. 
Wilson (//) says It may be safely asserted that the Hindil 
law has not provided for the case of a new adoption after 
the death of the ])oy first adopted. It must rest entirely on 
local usage where this is proved or known to exist. 

A second adoption does not nullify au intt‘rmedi:itc alien- 
ation by a widow after the death of the first adopted sou. (h) 

(а) Bykant Monce Roy v. Kiato Soonderev liuij, 7 (’ W R liO’J. 

(б) Sub-*Secs B I» 2.‘i ; ;i 

(r) Sec Masdt. Bhoohnu Mmjui Lhb’ut v. Hanb Kis/tarc Arharj 
Chowdhrift V) M. 1. A at p. Above, pp. 872, 1118, 

{d) VellankiV Krishna y Venkata Rama Lnkshmi, 1. L II 1 Afad. 
\7 % ; Jamnahni y Rayrhandf] L 11 7 Doin 225 
(<) above, i> 1015. 

(/) llamasivennj Aiyan v V^ nnffamnuiiyant L U. 6 I. A. at p. 208. 
(y) Works, vol. V. p 65. 

{k) (wobindo Nath Roy v Ram Kanay, 21 U AV. R. 185. 

rhe widow succeeded the fir.st adopted sou, who seems to havo 
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A son adopted by the widow of a Hindft is legal repre- 
sentative of the deceased, andean maintain a suit under Act 
XIII. of 1855 for the benefit of persons entitled to compensa- 
tion under the Act ; but he is not entitled to any portion of 
the compensation awarded. Whether he would have been 
if adopted by the decoa.-^d liimself is a question, {a) 

A widow cannot sue as r(‘presentative of her husband so 
long as her adopted .son is alive, (b) nor can she prefer an 
appeal. A mere disclaimer by sons, and therefore by an 
adopted son, in the a])sencc of proof of tlie widow^s being 
herself the next ivver-'i oner after the ‘^ons (/*) will not enable 
her to sue as owner. 'Jdiere mu>t be a distinct assignment. 

Where, pending a suit for partition by a widow in an un- 
divided family, she adopts, though the suit is prosecuted in 
her own name, she is considered as guardian and trustee and 
accountable to her son fc»r the profits of the property 
decreed. {<!) 

died in cliiklhood Her power of alienation would then be governed 
by the estate slic took abo\e. pp 110. ooO, 367, 410, 451 She 
would not be allowed to make a second adoption a means of fraud. 
See above, ])p 3iir» >> Supposing the deceased son had sold or in- 
emnbered ^Mlb()u^ reason, the anomaly of a second adoption acting 
retro.‘i]K'ctiN el} ^^ould be ^ery manifesr 

{a) Vindijdk lifKjhuuath \ G I P R Co., 7 Bom H C. R O C. J. 

113. 

Ram Knnnye Gossamee v Meeniomoyee Dossee, 2C AV R. 49; 
Jajinobce v. Du'arkanatht TOW K 455, Xarmira alias Ganffava v. 
Ramangavda, A 1) 1SG8 

The widow must proceed in the adopted son’s name after obtain- 
ing a certificate of administration under Act XX. of 1864 unless tlie 
property is of a trivial value, falling under Sec. 2 of the Act. 

(c) Raw Kannye Gossamee v Meernomoyee Dossee, 2 C. W. R. 49; 
Jannobee v. Du'arkanatht 7 C W . U. 45o 

(d) Dhiirm Das v. Massf. Sha.n i Soondri, 3 M I. A. 229 ; S. C. 6 
C. W. R. P. 0. 43. In Bombay she could not claim a partition* See 
above, p. 677 
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An adoptive son like a real son will not, w'liero there are 
dissensions, and a probabilitj’ of waste, bo allowed to take the 
estate out of his adoptive motlier^s hands without providing 
for her maintenance, {a) Nor can ho, by soiling the family 
dwelling, deprive her of her right to rosidonco. (h) 

As to the property more espooially regarded as stridliana 
the relations are thus statc'd : — 

The adoptive mother retains, during life, th(‘ right over 
her own property, but the adojhee is h(‘ir to his adoptive 
mother/^ (c) A son adopted by a \\idow/’ th(‘ S'lstri said, 
even without her deceased husbaiurs permission, inherits 
her property/^ (d) 

The son adopted by a daughter-in hrv aftcM* an adoption 
by her father-in-law succeeds to her and lu'r lm^b■lnd^s pro- 
perty. (c) The property tak(‘n in inlKU'itaneo by a daughtc'r is 
stridhana according to the Mltak^hala. ( /’) lienee an adoptc'd 
son succeeds to the property which his ad()])tiv(‘ niotlnu’ in- 
herited from her fatlier, (v) but not as tir.^t heir. An adoptc'd 
son succeeds to his lnother^s stridhana in tlie absence of 
daughters, (/i) 

As to the reciprocal succession to tin' son tlu' decisions 
are: — A widow succeeds to her ado])ted son as to her son by 

(fif) Jamnabni v. R'lyrhattd, T L R 7 Bein ‘J-O pp 

and as to tlio circumstances jusliryiag a dmnsuid (.a the inuthor's 
part for a separate assi^nuiont of pi-opcrty, Veukfifamimi/ v Audi/appa, 

I L R G Mad 130 
[b) See above, pp. 734, 82(>. 

(^) Steele, L. C. p. 188 

{d) MS. 1710. This is not true in the Boml)ay Prosidonej, if with- 
out permission means contrary to his wish ; see above, pp. 970 ss ; 2 
Str. H. L. 91. 

(#?) MS. IGCG. above, pp. .371, 946 
(/) Above, pp. 149, ]51, ^l^). 

(g) Sham Knar v. Gaya Din, I L R. 1 All.2')r). See too Colcb. Dig- 
Bk. V.TT. 273-275 Comm 

(/i) Teencowree Chatierj,e v Dinonafh Banevjee, 3 C. W. R. p. 49. 
See above, pp. 152, 324 
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birfeh (a) and takes a lifo-interest upon the death of the 
adopted son under ago. {h) 

B 2. 2 (c).— RELATIONS BETWEEN ADOPTIVE 
STEP-MOTITER AND SON 

‘‘ The adopted son succeeds to all his step-mothers.^^ (c) 

Whore a widow had adopted a son under authority of her 
husband, on the death of the widow and the boy, the other 
co-widow was allowed to succeed to a moiety of the estate 
in her own right, not in that of a son adopted by her with 
due authority from her llu«^band. (d) This decision is 
questioned, and it is obvious the widow had no riglit except 
to maintenance. The boy adopted by her, if validly adopted, 
was entitled to the whole estate. 

On the death of one, adopted as son of one of tw’o co- 
widows, the property doe> not de'^cend to the other widow., 
but, it was said, to the next legal heir who was nephew of 
the original j)ropi*ietor or adoptive father. (^) The succession 
being to the son, his step-in* uher’s position would be deter- 
mined by the rules given above, pp. 110, 470 ss. 


(a) 2 iStv TI L 12i) 

(b) Soondnr Kooma^ee v G Pershad Tewarree. 7 M I A 54; S C 
4- C W. R. P C IIG Nee above, j)p lb*, 440 

(c) MS IGoS *S>e abv)ve, p “Ifahon be adopted by a man 

married to two wives, lie would have t^^o maternal grandfathers, and 
would claim maternal auccs>lry both their lines of forefathers. 
This seeming dilficulty is thus reconciled: although there be two 
sets of inatei’ual auuestors, they should be jointly considered as 
manes of ancestors, and they should be thus named in performing 
the ^rdddliH, “ Such a one, maternal grandfather, sprung from such 
a primitive stock! to thee (to each of you) this funeral cake is 
offered,’ and so forth, as is done by the sou of the wife considered as 
a son of two fathers. Thus some reconcile the difficulty." Coleb. 
Dig. Bk. V. T 273 Comm. 

(d) Narainee Dibeh v. Hirkishor Rai, 1 C. S. D A. E. 39 

(c) Kasheeshuree Debia v. Gnetk Chunder, C. W. R. Sp No. 71. 



1182 


PERFECT ADOPTION. [BK.iii,8.vn,suB.s. I; 1. b. 2. 2(c). 


A son adopted by one wife may succeed to the stridhana 
of another co-wife (a) in Bengal. In another case in that 
province the reciprocal right was denied. According to the 
Mitakshara^ it was said^ a step-mother cannot succeed to the 
estate of her step-son, or a step-grand-niother to the estate 
of her stop-grandson, (h) According to tlie principles ad. 
mitted in LnUoohhojj v. (c) the step-mother ought 

to come next in succession to the fatller^s mother, and the 
analogy of the law of pirtitioii is in her favour (above, pp* 
C53, 051, 077). 

The importance of the riglit to adopt as between two or 
more widows becomes evident when it borne in mind 
that the one taking tlie place of motlier succeeds first to her 
son on his death without a child or widow. The step- 
mother is comparatively a remote successor. H. H. Wilson(c?) 
discusses in rather caustic terms a Bengal case of a contest 
amongst three widows, (c) The youngest as mother of a 
posthumous son, who died, was entitled as his or as her 
husband^s heir. The hiisbind, however, liad left directions 
for an adoption by his eldest or his youngest widow with 
the assent of the middle one. No concurrence proving 
possible, the master was ordered to report on a fit boy. He 
reported in favour of ouo named by the second widow, and 
son of her father’s brother. This relation led the Court to 
order his adoption, not by the second widow but by the 
eldest. Thus the widow who had resisted his adoption became 
his mother and heir, while the one who had proposed him 
and the one in whom the estate had vested were reduced to 
the position of step-mothers. The property having been 
mostly ancestral, the learned author contends that the father 
could not by his will make a valid disposition which would 

(a) Teencowree Chatferjee v Dinonath Banerjee, 3 C. W. R. p. 49. 

(i) Lala Jotl Lai v. Musst. Dnrani Kower, B L. R. F. B. 67. 
See above, p. 472. 

(c) L. R. 7 L A. 212. 

(d) Works, vol. Y. p. 58 ss. 

(e) Sir F. Macn. Cons, on H. L. 168, 
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affect the complete title of his posthumous sou, and the estate 
taken by that soa^s mother as his heir, (a) This, while it goes 
further, agrees in principle with the more recent decisions of 
the Judicial Committee (/y) against the capacity of a mother- 
in-law to adopt under a power so as to divest her daughter- 
in-law of the estate taken by the latter in succession to her 
husband. 

B. 2 2. (J).— RKLATIONS BETWEEN ADOPTED SON AND 
GRANDPA II ENTS. 

In Rn'injee littrree v. TIluIcoo Bdre (c) a son adopted after 
the death of the propositus by the widow of his predeceased 
adopted son succeeded against the widow of the propositus in 
possession ; but the widow was allowed a life use of a moiety 
for her maintenance. 

B 2 3.— RELATIONS WITH RESPECT TO OBLIGATIONS, 
(a) BETWEEN THE FATHER (AND GRANDFATHER) 
AND THE SON AS TO DEBTS AND CLAIMS. 

An adopted sou like another is responsible independently 
of assets received for the d(*bt of the grandfather by adop- 
tion though not incurred for the family, (d) Jagannatha 
agrees with the Sastri. The adopted son’s liability for his 
father’s debt, he says, like that of the son by birth, arises 
at the father’s death and is independent of assets, (c) A 
previous partition even only throws the burden first upon 
those sons who reinaincd in union with the father. 

An adopted son is liable for his father’s debts to the 
extent of the inheritance received by him, and if he waives or 

(а) H. H. Wilson, Works, pp. 61, 62. 

(б) Bhoohim Moyoe's case, 10 M I. A. 278; Pudma Coomari Dehi v. 
The Court of Wards, L. R. 8 I. A. 229, 245. 

(c) 2 Borr. R. 485 In this case the adoption devested an estate 
vested in the elder widow. See above, pp. 992 s.s. 

(d) MS 979. See above, pp 8(‘, 160 

(e) See Colcb Dig. Bk. I. TT. 167—170 Cumin 
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does not obtain the inheritance, his self-acquisition is not 
liable for the debts, (a) 

A son adopted in pursuance of an umomoti pxittro^ some 
time after the death of his adoptive father, does not require, 
and is not entitled to obtain, a certificate under Act XXVII. 
of 1860 , to enable him to collect debts in respect of the 
properties left by his adoptive father, which accrued due 
while they were under the management of his adoptive 
mother. The estate of the adoptive father, if the adoption 
is a good one, vests immediately on the adoption in the 
adopted son, and debts to it, if they accrued due after the 
death of the adoptive father, are debts recoverable by the 
adopted son in his own right, and not as representative of 
his adoptive father, (h) 

B. 2 3. (6).—BETWEEN THE ADOPTIVE MOTHER 
AND bON. 

A mortgage [before adoption] by a widow to pay off her 
husband's debts was upheld as against a boy subsequently 
adopted, (c) On a similar ground of benefit received by 
the son, a bond executed by a widow in possession was held 
binding on the adopted son of the last zamindar, the bond 
having been given for debts which the adopted son as 
zamindar had by his acts admitted his liability to pay. (d) 
The widow's authority as manager makes the son liable for 
necessary debts. A sou adopted by a widow is responsible for 
a debt incurred by her for the family during his minority." (e) 


{a) Juiiimal Ah v Tirfjlie'^ IjuU Doss, 1*2 0 \V K 41. The adop- 
tion was that of a brullior. but it was not a point in issue 

{Z;) Narain Mai v Kooer Nuiain Mylee, T. L. R 5 Calc. 251. 

(c) Sntra Khumaji v Tatia llauniauti ar,\jo\n II. C P. J 1878, p 121. 

(d) Chetty Coliini Cooniara Vcncatachella v Hajah Rungasawmy 
Jyengnr, 4 C 'W R P C 71 The Judicial Committee say — “ Unless 
those moneys so adviiuced to the ^^Idmv jK'rsouully w(u*e advanced to 
pay subsisting chnrjjjos on the osfatc or ollicrwiso, for its advantage, 
they, of course, could constitute no charg(‘ on the zemiiidary.” 

(c) MS ir>78. 
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Bat he has once or twice been thought answerable merely 
as son for his mother. Thus an adopted son was pronounced 
liable for the mother^s debt incurred for purposes not ascer- 
tained, he having taken her property; and as generally 
answerable apart from that for parents^ debts, (a) 

In one case the High Court of Bengal seems to have 
thought, that a second adopted son was liable in his estate for 
all debts, without distinction, incurred by the mother between 
the death of the first and the adoption of the second son. (b) 
For this the case of Bhoohun Moyee Delia (c) is referred to, 
but it does not seem to deal with any such point. It views 
with some doubt the possibility of an adoption where a 
previous son had reached an age to fulfil the ceremonial 
duties, {d) but nothing as to the liabilities arising should 
a second adoption bo admitted, (e) 

It was said to bo a nice question, What is the effect of 
admission of the adopter as binding on a subsequently 
adopted person ? (/) It would seem that such admissions 
made by a widow would be subject to objection if prejudicial 
to the adopted son or the estate, (g) 

During the minority of a boy, adopted by a widow, she 
squandered her husband^s property, contracted debts, and 
refused to render accounts to her son. It was held that as 


(a) MS. 943. Sec above, pp. 164, 165. 

(&) Gohindo Nath Boy v. Bam Kanay Chovxlhry, 24 C. W. R. 183. 

(c) 10 M. I. A. 279. 

(d) See above, Sec. III. B. 3. 25. 

(e) It is au additional argument against an adoption by a mother 
after the death of an adult son, that the hazard to which creditors 
would bo exposed would greatly impede her good management of the 
estate. 

(/) Brojendro Coomar Roy v. The Chairman qf the Dacca Munici’ 
^ality, 20 0. W. R. 223. 

{g) The adopted son takes by a right paramount to that of the 
widow and will be bound by her acts and admissions only so far as 
these can be ascribed to her as manager or agent. See above, p. 867. 

149 b 
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the son was liable to pay the hand fide debts of the mother, 
she was liable to account to him for her management, or to 
pay the damages claimed, (a) 

An adopted son^s estate is not liable for personal debts of 
the adoptive mother, (i) but a sale of part by the adoptive 
mother, a widow, to recoup co- sharers^ payments of Govern- 
ment land revenue, was upheld as a lawful exercise of discre- 
tion by a guardian. 

The adoptive mother is the legal representative of her son, 
and entitled to a certificate under Act XXVII. of 1860. (c) 

B. 2. 4.— RELATIONS BETWEEN SON BY ADOPTION AND 
CHILDREN BY BIRTH 
[a) IMMEDIATE PERSONAL RELATIONS. 

The adopted son gives place to a son by birth, should there 
be one in the performance of the kriya and the sraddhas. 
The adopted son takes a minor part in some celebrations 
which it is needless to give in detail. ((/) 

As the adopted son becomes a member of the adoptive 
family, the restrictions on marriage between him and female 
members of the family may be deemed the same as if he 
had been born into the place ho occupios. This at least is 
so to three degrees from the stem, so that a woman may 
not be married to her first cousin by adoption, (e) Whe- 
ther the prohibitions extend further is uncertain ; questions 
on the subject are very infrequent owing to the general 
prejudice against the marriage of near relatives. 

Should an adopted son or his widow desire toadopt,the same 
grounds of preference, and the same general principles would 
apply as if he had been born in the family of adoption. (/) 

(a) Nurliur Shamrao v. Yeshodabaee, Bollasis, Rep. 65. 

(5) Roopmonjooree v Ramlall Sirkar^ I. 0. W. R. p. 145. 

(c) Sreemutfy Deeno Moyee Dossee v. Doorga Pershad Mitter, 3 C. 
W. R. Misc. 6. 

(d) See Datt. Ohand. Sec. II. 

(tf) See above, pp. 937, 938. 

(/) III. and Sec. IV, 
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(6) RELATIONS WITH RESPECT TO PROPERTY. 

The relative rights of children by birth and by adoption 
in the matter of inheritance to the family estate have been 
discussed in Book I. {a) In relation to the adoptive 
mother’s property as well to that of the father, the adopted 
son takes a right (b) subject by analogy to a partial defeasance 
in competition with a son by birth. 

The share of an adopted son is one-fourth of the share 
of a son born to the adoptive father after the adoption, ^’(c) 

The heirs <^f a deceased HindA in Shahabad being a real 
and an adopted son ; the adopted son takes one-fourth, and 
the real son three -fourths of his property, (d) 

If after the adoption of a boy, a son be legally begotten 
and born in marriage, the latter will inherit three-fourths 
of the father^s property, the former one- fourth. The Kaus- 
tubh gives the adoptee one-third or oven one-half.^^ {e) 


(a) Above, pp. 369, 372 ss 

(&) Above, p. 513. 

(c) Ayyavu Muppanar v NilaJafchi Ammal et a1, 1 M. H. C. R. 
p 45. As to the proportion ot‘ the adopted son 6‘ee Coleb Dig. Bk. 
V. T. 301 Comm ; above, pp 365, 372, 373 The begotten son 
cuts down the adopted to one- fourth according to Vasishtha XV. 9. 
In Bengal the ratio is one-third, Tag Lee. 1880, p. 539. In the 
Punjab he takes equally. Oust. Law, II 158. 

(d) Preag Singh v. Ajoodya Singh, 4 C. S. D. A. R. 96. 

(e) Steele, L. C. p. 47 “In some places, the two boys (the be- 
gotten and adopted) share all property equally ; in others, the former 
takes two-thirds ; in others, three-fourths ; in others, the father, on 
the birth of his begotten son, gives the adoptee a present accord- 
ing to his ability, and separates him from the family, and in conse- 
quence he takes no share ; in others, the adoptee obtains nothing 
without a complaint to the Sirkar. The former is entitled to ma- 
nagement of hereditary property, and if an Eiiamdar or Wuttundar 
to the Dastkhat (right of signature),Sikka (seal), Naonagar (mark, or 
signature of a Patel), and other privileges of eldership.’* Steele, 
L. C. pp. 186, 187. See above, pp. 69, 738. 
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After the adoption of a son, one is born to the adopter. 
The latter succeeds to his father’s watan.” (a) The prece- 
dence of the legitimate son by birth over the son by adoption 
is secured by several texts. (5 ) 

The Dattaka Chandrika, which says that the illegitimate 
son of a SAdra in competition with any heir down to the 
daughter’s son takes but half a share, (c) gives to the adopted 
son of a SAdra an equal share in a partition made during the 
father’s life, and half a share in a partition after his death, (d) 

A woman’s illegitimate son, it was said, takes nothing by 
inheritance from her in competition with her adopted son. 
Even her conveyance of her property to the former was 
pronounced invalid as against the heritable right of the 
latter, [e) This could hardly be maintained unless the 
property was that of the deceased husband ; of her separate 
estate the widow could dispose. (/) 

In one case an adoption had been contested. The adopted 
son took the estate and then died. It was sought to exclude 
from succession the son of him who had formerly denied the 

(а) MS. 1739. The watan is regarded as going by preference to 
the head of the family, see above, pp. 69, 179, 736, 935 ; Steele, L. C 
218, 229 ; and as an impartible estate, so far as it supports the office. 
Bee above, pp. 173, 736 ; Purshotam v. Mudakanyavda, Bom. H. C. P. 
J. 1883, p. 228. 

(б) See Datt. Mim. IV. 26. 

(c) See above, pp. 84, 780. 

(d) Sec. V. 30. As a SOdra father may give to his illegitimate 
son an equal share with his legitimate sons {see above, p. 775), it 
seems to follow that he should be able to do as much for his adopted 
son, though this is not provided for in the sacred writings, which do 
not indeed contemplate adoption by Sddras. Strange says, that 
“ among Sfldras .... the after-born son and the adopted share 
equally the parental estate.’’ 1 Str. H. L. 99. 

(6) 2 Str. H. L. 110. 

{f) Above, pp. 317, 335, 370, 371, 711 ; 2 Str. H. L. 127. 
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adoption; but the Court said : — DeendiaV s^emdX [formerly] 
of Munnoo*8 adoption de jure, cannot, therefore, estop his son 
from claiming the right of succession to Munnoo^s property 
unquestionably acquired by him de facto by adoption and by 
no other title.^^ (a) 

A sister succeeds to the brother by adoption as to one by 
birth, (b) 


RELATIONS BETWEEN THE ADOPTED SON AND 
REMOTER CONNEXIONS BY BLOOD. 

B. 2. 5.--OF THE ADOPTIVE FATHER 

The adopted son becomes impure through deaths and 
births in the family of adoption, but for a shorter time than 
a son by birth, (c) The son adopted into a united family 
becomes a participator in the family sacra celebrated by 
tho head of tho family, (d) In the event of a partition 
after his adoption the sacra becomes dispersed, and he thence- 
forth offers sacrifices separately. If his father, being 
separated, had sacra of his own, the adopted son will naturally 
continue them, as even in a united family thero are some 
services to the father^s manes which devolve necessarily on 
the son. But if a member of an undivided family having no 
separate sacred fire of his own has died sonless, and then 
a partition has taken placo causing a dispersion of the ge- 
neral family sacra amongst the parceners, (e) the son 
afterwards adopted by the widow has no share in these. He 
honours his adoptive father^s spirit, but cannot draw back 


(a) Sheo Sohai Misser v. Musst. Billasee, N. W. P. S. D. R. N. S. 
Pt. I. 1864, p. 504. 

(5) Mahantapa v. Nilgangowa, Bom. H. C. P. J. for 1879, p. 390. 

(c) Datt. Chand. lY. 1—5. 

(d) Vyav. May. Chap. IV. Sec. VII. para. 28. 

(c) It is a general maxim that what was prevented at its proper 
season may not be taken up afterwards. See Goleb. L. and Essays, 
voL II. 138. 
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the common sacrifices, (a) The connexion of the estate 
with the sacra makes this consideration important for the 
law of property. There is no failure of the family sacrifices 
while the state of union continues. Every member joins 
in them directly or vicariously. On a partition it were 
sacrilege to let them sink into abeyance^ and once separately 
appropriated they cannot, without sacrilege, be given up. 

The adopted son, though he may be partially superseded 
by a begotten son, yet, in the absence of such a son, takes the 
whole share of his adoptive father in a partition of tho joint 
estate, {h) Nor do the Hindi! authorities draw any distinc- 
tion in this respect between a son adopted before and one 
adopted after the death of the adoptive father. Each mem- 
ber of a united family is replaced in the family by his son 
down to a partition of the inheritance, (c) From the 
moment of partition the son fully replaces him only in the 
new family thus set on foot, (d) The son adopted by a 
widow, ranking as posthumous, blonds with the united 
family and takes his ideal father^s interest in the estate, (e) 
nor can this be prevented by the existence of other joint 
interests which the intruder impairs by sharing them. (/) 
The control of tho widow by the surviving brethren is an 
attribute of their guardianship, not of their ownership, and 
is itself subject to control if unfairly used according to 
Hindi! notions. But if a partition has been made after the 
death of a sonless coparcener, and a provision has been made 


(a) The religious duties of separated brethren are necessarily 
divided. See Vyav. May. Chap. IV. Sec. VII. pp. 28, 29 ; Manu III. 69 ; 
Narada XIII. 37, 41, 383 ; Mit. Chap II. Sec. XII. para. 3. 

{b) Above, p. 935. Tara Mohun Bhuttacharjee v. Kripa Moyee 
DeUa, 9 C. W. E. 423. 

(c) i, e. so far as the great-grandson of one in actual participation. 
See above, pp. 65, 66, 340, 778. 

(d) Above, p. 355. 

(e) Above, p. 366. 

(/) See above, pp. 968, 961, 964. 
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for his widow and daughter, (a) it seems that a snbseqnent 
adoption will not enable the adopted to reclaim his ideal 
father^s share from those amongst whom it has been dis- 
persed. The texts say that a proposed partition must be 
postponed until the result of a widow^s pregnancy is seen. (i) 
They also provide for a redistribution in favour of an actual- 
ly posthumous son. (c) But they do not say that the par- 
ceners must await a widow’s election to adopt or not, or 
that a share must be made up for the son subsequently 
adopted, (d) As, therefore, there is a general rule allowing 
partition at the will of the existing members and explicit 
exceptions for two particular cases, it would be opposed to 
the Hindfl principles of construction to admit a claim in a 
third case on which there is no express authority for taking 
the property back from its separate owners, (e) 

The fact, again, of property held by one descendant or 
group of descendants from the same stock unshared by other 
descendants implies partition or separate acquisition. By an 
extinction of the united proprietary group the continuity 
and unity of ownership are destroyed. The principles of 
partition rather than of inheritance, as conceived by the 
Hindil lawyers (/), come into play, and the law distributes the 
property once for all to those who are at that moment 


(a) See above, pp 758, 776, 780. 

(5) Above, pp. 75, 657, 847 ; Mit Chap. I. Sec. YI. para. 12. 

(f) Above, p. 792. 

{d) The SS<stris in one case declared that — •* Inspired legislators 
had made provision for the custody of the estate of minors, but 
neither they, nor any writer, had provided for the charge of the estate 
of the unborn during an indefinite time ; therefore the unborn could 
have no property.” Bamundoss Mookerjea v. Musst. Tarinee, 7 M. I. A. 
188. See above, pp. 67, 690. The joint estate supporting common 
sacra remains accessible to an adopted son of an undivided member 
until it has been divided. After this there is no authority for reco- 
vering any portion. 

(e) See above, pp. 688, 590. 

(/) See above, p. 600. 
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entitled^ by a distinot transfer and a creation of new interests 
incompatible with any continuance of the old. The revival 
of an interest once extinguished is no where contemplated. 
The law as laid down in cases of adoption subsequent to 
a partition following the adoptive father^s death, or to the 
opening of a collateral succession, seems thus quite in accord- 
ance with HindA principles. In the two cases immediately to 
be cited it does not appear that the distinction between the 
divided and the undivided family was kept quite clearly 
in view. In these there had not been a partition, and 
the family sfcill admitted of increase by adoption. An 
adoption made by a widow will not, it was said, devest 
the surviving joint sharers with her late husband^s father of 
any part of the property, nor when his father was separated 
will it devest the deceased husbaiuVs sisters of their succes- 
sion to their father, unless made in either case with the 
assent of the persons entitled, (a) Property vested in one 
of two united brothers by the death of the other, it was said 
in Oovind Pursliotnm v. Lakshmibai, (b) cannot be devested 
by the subsequent adoption of a son to the deceased. In 
the absence of a partition it would seem that the adopted 
son must take his father's place, as in Sri Raghunada^s 
case. 

An adopted son succeeds collaterally as well as lineally (c) 
to ancestral property, (d) But though an adopted son 


(a) RamchandracTiarya v. Shridharacliarya, Bom. H. C. P. J. 1881, 
p. 145. See above, p. 995. 

(5) Bom. H. 0. P. J. 1882, p. 12. 

(c) Sham Ghunder et al v. Nurainee Dibeh, 1 C. S. D. A. R. p. 209; 
Sumboochunder Chowdry v. Naraini Dibeh, 3 Knapp, p. 65; S. C. 5 C. 
W. R. p. 100 P. C ; Gour Kurrie Kubraj v. Musst, Rutnasuree Debia et 
al, 6 0. S. D. A. R. p. 203; Tara Mohan Bhuttacharjee v. Kripa Moyee 
Debia, 9 C. W. R.423; Lokenath Roy et al v. Shamsoonduree, Beng. S. 
D. A. R. for 1868, p. 1863. 

(d) Oohul Chund v. Narain Dass, N. W. P. R. 1862, Pt. I. p. 47. 
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succeeds collaterally as well as lineally, (n) his right, it is 
said, vests for this purpose only from the adoption, (6) i. e. 
the widow till then can sue in her own right. Nor can he 
retrospectively take away what passed to another through 
his non-existence or non-adoption when the succession 
opened, (c) 

In a leading case the Judicial Committee said: — 

Their Lordships think, therefore, looking at these 
authorities, (d) and the weight that is due to them, that an 
adopted son succeeds not only lineally but collaterally to 
the inheritance of his relations, and, if so, these appellants 
are not in a condition to succeed, because they have distinctly 
admitted in their own pleadings, and by the answer of 
their own pleaders given to the Court, that an adopted son 
of the brother by the whole-blood was in existence at the 
time of their suit being commenced. If an adopted son of 
the whole-blood is in the same situation as the natural son 
of the whole -blood, then the only remaining question is 
whether the son of the brother of the whole-blood succeeds 
in preference to the sons of the brother by the half-blood ; 
and upon that point there is no dispute, for the authorities 
are uniform/^ (e) 


(fl) SumboochiDider Chnvclnj v Naraud DileJt, 3 Knapp, 55 

(.5) Bauiiindoss Mookerjea v. Mtissf Tariaee, 7 M I A. 169 See 
above, A. 5. 

(c) MussL Blioohmi Moyee Debla v. RfUti Kishore Acliarjy 10 M, I. 
A. 279. 

(d) See Mit. Chap. I Sec. XI. pp. 50, 31; Suth. Syn. Head IV. 
Coleb. Dig. Bk. V. TT. 184, 217 Comm. 

(e) Sumboochunder Chowdry v. Naraini Dihch, 3 Knapp. Pr. Co. 61-62. 
See Mit&kshava, Chap. II. Sec. IV. paras. 5 and 7 ; Daya-Bhaga, 
Chap. XI. Sec. VI. para. 2. “ Can a son given be heir to a kinsman, 

or not P ... A text of Manu shows, that a son 

given, being endowed with every virtue, shall take the heritage.” 
Coleb. Dig. Bk. V. T. 277 Comm. 

150 H 
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That an adopted son of a whole-brother is preferred to a 
natural son of half-brother, (a) follows from the principles 
stated in the earlier part of this work. It will be noticed 
too that in a case between separated brothers and their 
sons, the latter do not represent their predeceased father 
in succession to his post-deceased brother, or take so 
long as another brother survives. Much less, therefore, 
would an adopted son take back any part of the succession 
thus disposed of before ho was adopted. In the case of a 
daughter's son, as he is not by his birth, nor therefore by 
his adoption, a co-owner with his iiiaternal grandfather 
whose proprietary personality could thus be conceived as 
persisting in him, he cannot take back the estate from those 
to whom the law before his existence has given it. This 
is the application of the general principle made by the 
S^tris at 7 M. I. A. p. 188. In Bombay the daughter 
herself would succeed in the case supjDOsed, and then sup- 
posing her father bad had an undivided brother predeceased, 
the question would arise of whether the daughter’s existence 
was a bar to adoption by the widow of the first deceased 
brother, or to the succession of the son thus taken. There is 
not the slightest Hindil authority for saying that the adoption 
could not be made ; and when made it would react so as to 
put the boy adopted in the place hold by his adoptive father 
in the undivided family. A daughter, though she inherits, 
does not continue the estate and the sacra as a son or a 
widow does, {h) Her existence is no bar to adoption, and 
in the case supposed the right to adopt a fit person would 
subsist though she were a son. 


(а) See above, pp. Ill, 112, H72. The Mit&ksharA gives the 
succession to the half-brother in preference to the whole brother’s 
son, but still the latter precedes the son of a half-brother. The 
Judicial Committee placed the right of the adopted son on his 
becoming for all purposes the son of the [adoptive] father.” See 
Bep. p. 60. 

(б) See above, pp. 93, 129, 130, 872, 
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In the case of collaterals generally, the nearest or those who 
are equally the nearest of the nearest kin succeed. Amongst 
them too there is no waiting for the possible birth of a 
posthumous son, who, if already born would precede those in 
existence, (a) The widow of a gotraja sapinda under the 
Bombay law intercepts the estate for her unborn child, but 
amongst the Bandhus the principle of interpretation adopted 
by the Vyavaha.ra Mayukha (h) would shut out a child from 
succession, though when born, the nearest to the propositus, 
if his birth followed instead of preceding the opening of the 
succession. Similarly in the case of a son adopted: he can 
retroactively continue an estate, but cannot recover one given 
to others prior to his adoptive existence. If his mother has 
succeeded as representative of her husband^s line, he as son 
can supersede her : if slie has not, he cannot supersede others 
whoso personality is not identified wdth his adoptive 
father’s, (c) 

That the estate which has once passed away to a separated 
collateral cannot be affected even in part by a subsequent 
adoption is strongly shown by the case of Nilromtil v. Joten- 
dro MoJiim Lahnre*^ {d) where even a postponement of 
adoption procured by fraud was allowed to prevent the 
adopted boy, as a collateral, froin defeating the intermediate 
collateral succession of the guilty part}". 

In the case of collateral succession to the property of 
separated branches or members of a family, there is no rule 
reducing the share' of an adopted son in competition with a 

(a) Comp. p. 577, (J. *2, Rom. 2 ; p. 581, (}. 8, Rem. 1. 

(7>) Above, j). 

(r) In the event of a property falling in collaterally to a branch 
united in itself, this inheritance would be taken by the then existing 
members to the exclusion of a son afterwards adopted by a widow 
of a predeceased member of the group. Sucli at least is the view 
that seems most conformable to principle for the reasons set forth 
above, pp. 702, 716; but the matter as shown there is one of 
controversy amongst the Hindil lawyers. 

{d) Above, pp ‘.>68, 996. 
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son by birth. The rule applies in terms only to the patrimo- 
ny in which interests are acquired by birth and by adoption, 
not to an estate passing through default of cosharers to a 
collateral line. The adopted son is a sapinda, (n) equally 
with the son by birth, and the analogy of the equality of the 
half-blood with the full-blood in the case of sapindas not 
specifically provided for, (b) may fairly be extended to the 
adopted son. As the collaterals in the adoptive family inherit 
equally from him as from a son b}’’ birth, so should he inherit 
from them equally with a son by birth. 

An adopted son of n coparcener oxcliulod on account of 
blindness, &c., from a share in a partition is, according to the 
Dattaka Chandrika, entitled to maintenance', (r) 

A niece’s son adopted by her paternal uncle was pro- 
nounced entitled to the management of business as managing 
Patel, while the widow of the deceased nephew was pro- 
nounced heir to his property, (d) (Nothing is said of the 
caste or of division or non-division. Division and Sfldra 
caste seem to bo assumed.) 

An adopted son is not precluded from inheriting the 
estate of one related lineally, though at a distance of more 
than three generations from the common ancestor.” The 
rights of an adopted son, except in a few instances precisely 
defined in the Dattaka Chandrika and the Dattaka Mimamsa 
by express texts, are in every resj)oct similar to those of a 
natural born son. The adopted son succeeds to the sapinda 
kinsmen of his father, and regards the sapinda relation- 
ship, there is no difference between the adopted and natural 
boin son.” (c) 

(«) Above, pp. 114, 110, 46»‘» 

{b) Above, p. 125. 

(c) Sec. VI ; 1. 

{d) MS. 5. 

vf?) Puddo Kumaree V. Jugguf Kishorr, I. L. R. 5 Calc. C16; in 
appeal S. C. L. R. 8 I. A. 229; Mokuudo Lull Rny v. BykuntNath Roy, 
1. L. R. 6 Calc. 289, quoting Tara Mohua Bhutiacharjoe v. Knjga May re, 

9 C, W. R. 423. See above, p. 938. Sutherland, 2 Str. H. L. 116, 
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In Bengal, it has been held that an adopted son succeeds 
to the property of a son of his sister by adoption, {a) 

One adopted succeeds another as nearest collateral 
relative, (b) 

EELATIONS BETWEEN THE APOPTED SON AND 
REMOTER CONNEXIONS BY BLOOD. 

B. 2. G.-OF THE ADOPTIVE MOTHER. 

As to the succession of an adopted son to property in right 
of a connexion through liis mother with her family of birth (r) 
the decisions have differed, In (^Innnoraitiakristna Ayi/a 


says, he (the adopted son) inherits collaterally as well as lineally 
according to the Mitaksharu, notwithstanding passages in Datt. 
Mimamsa and Datt. Cliandrika limiting his sapindaship to three 
degrees. 

(a) Puddo Kumnree Debee v. Jiff/gyt Kishore Acharjeey I. L R. 5 
Calc. G15. 

{h) Gour Hurrie Kubraj v. Musst. Rataas^n ee, 6 C. S. D A. R. 20r> ; 
!Sham Chunder et ol v. Naraioni Dibeht 1 C. S. D, A. R 20Vh 

(rj Sec abov^o, pp 487 s>. In a case wliere the right is not du- 
bious, the funeral cake shall be oHbred by n daughter's sou to 
his maternal grandfather, although he do not claim tlic estate and 
family.” Colcb. Dig. Bk. V. 'f. 27G Comm. 

(d) Under the Roman Law as adoption did not make the adopted a 
cognate of his father's cognates ; the mutual rights of inheritance 
were restricted to those coniu'cted as agnates. AVith the adoptive 
mother's family he had no connexion to form a basis for mutual 
rights. (iS' C AVillcms, Dr Pub. Rom p 87; above, p PJIG ) Justi- 
nian’s rule under which the adopted son remained in the family of his 
birth corresponded to the preference long establislied by practice of 
the marriage without “Manus” to that accompanied by “Manus.” 
The Roman wife in the later ages remained a member of her father’s 
family. She did not become a member of her husband’s family. It 
was, therefore, most natural that her husband’s adopted son whose 
connexion even with the adoptive father’s family was limited to the 
agnates should have none at all with hers. The mutual rights of 
succession between mother and child rested on special laws. See 
Ortolan, Inst. § 152, Willems, Dr. Pub. Rom. p. 77. 



1198 


PERFECT ADOPTION, [bk, ui, 6. vii, bub s. 1 5 1. b. 2. 6. 


V. Minnalchi Ammal (a) he was refused the place of a daugh- 
ter's son as heir to her father's property. The P. Sadr Amin 
had decided in his favour on the authority of the Dattaka 
Mlm&msa, but tho High Court set him aside in favour of 
the grandson of a brother of tlio adoptive mother's father. 
The latter is by the Madras High Court ranked as a Bandhii. 
According to the Mitakshara he is a gotraja sapinda of 
the propositus, but would still rank after the daughter's son ; 
but the Madras decision denies to the adopted son any right 
at all as a grandson to his mother's father. 

In the North-West Provinces on tlu' other hand it was 
held, in Sham Kuar v. Gin/ a Din (h) tint the adopted son 
.succeeds to the property inherited by his Jidoptive mother 
from her father, and as the doctrine of a mere life estate 
being taken by a female heir prevails there (e), the adopted 
son must have been thought a competent heir to his mater- 
nal adoptive grandfather. 

In Bengal a decision precisely the reverse had been given 
in Gunga Mya v. Kifihm Klshore Cltonulry, (d) In Teon^ 
rowree Ghatterjen v. Dinonafh Baitcrfoo (r) it was ruled, 
that to his adoptive mother\s stridhan tho adopted son 
succeeds in the absence of daughters. It had previously 
been held that G ninja Mya^s case was not conclusive, and 
that where an adopted son was the propositus, the maternal 
relatives inherited from him as from a son by bii’th. ( /) This 
would seem to establish a reciprocal coniu'xion by which tin* 
adopted son ought in his turn to benefit, but such a doctrin(‘ 

(a) 7 M H C R 215 

(h) I L R 1 All 255 

(r) above, p 332 

(d) 3C S. D A R 128 

(e) 3C.W. R. 49. 

(f) Gang aper sad Roy v. Brljessnn ro Choicdhrahi, 15 S. I). A- R. 
1091. Spb above, pp. 489 ss. 
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was denied in Moun Moyee Deheah v. Bejoy Kishto Gosave^ia) 
and it was by this case that the Madras Court was governed 
in that of Chinnarama v. Kristna Ayya. The text of Mann 
is very explicit in giving the right only to a son begotten 
by the daughter's husband^ (b) and the ‘^daughter^s son^^ in 
Vishnu (c) probably had no other in view. But as the 
adopted son now makes oblations to his adoptive mother^s 
male ancestors (d) the connexion may logically be attended 
with mutual rights of inheritance, as in the case of a daugh- 
ter's son by birth, (e) 

The question came before the Judicial Committee in Bani 
Anand Eunwar v. TItc Court of Wards, (/) but their Lord- 
ships did not pronounce upon it. The High Court of Bengal, 
however, has recently held that, according to Hindd law, an 
adopted son takes by inheritance from the relatives (father 
and brother) of his adoptive mother in the same way as a 
legitimate son. [y) A similar opinion has still more recently 
been expressed by the Judicial Committee in Kali Komul 
Mozouvidarr. Uiua Suukar Mfotro, P. C., 30th June 1883. 
Their Lordships say : — As to tlie second question, their 


{a) W li.Y B N. IHay, -Juo 

(6) Above, p 447 
(r) Above, p. 44(5. 

{d) Sto Colcb Dig, Bk V T. 275 Comiu. 

(e) Above, pp. 444, 4^1. 

(/) 1. L. R 6 Calc. 7CA ; S. C. L. R. 8 I A 14 
ig) Uma Sunker Moitro v Kali Komul, I L R t> Calc ‘256 ** It 

is, therefore, clear, that the adopted son confers the same spiritual 
benefit upon the relatives of his adoptive mother as a legitimate son 
does, and that ho is cut off from the inheritance of the relatives of his 
original mother That being so, it would accord with the dictates of 
natural justice, as well as with the principles upon which the Law of 
Inheritance in the Bengal School is based, to hold that an adopted 
son succeeds to the property of the relatives of his adoptive mother 
in the same way as a legitimate son *’ (Jud. Cit. p. 262.) This 
is approved and followed in Surjokani Nundi v. Mohe$h Ckunder IMt 
Mojoomdar, I. L. E. 9 CaJo. 70 
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Lordships have held in Piidma Coomari Dehi v, Tho 
Court of Wards y (a) that an adopted son succeeds not 
only lineally, but collaterally, to the inheritance of 
his relatives by adoption. In that case the claimant 
was the adopted son of tho maternal grandfather of the 
deceased, and it was argued for the appellant that it was 
distinguishable from this case. But their Lordships laid 
down that an adopted son occupies tho same position in the 
family of the adopter as a natural born son, except in a few 
instances, which arc accurately defined both in the Dattaka 
Chandrlka and Dattaka Miraiimsa. That this is the Hindu 
law is shown by the careful examination of the authorities 
by the learned Native Judge who delivered the judgment 
of the Full Bench of tho High Court, wdiich is tho subject 
of this appeal. The resi^ondent claims to succeed as being 
the daughter’s son, and consequently the heir of his mater- 
nal grandfather at the death of his widow, which he would 
be if he were a natural born son, and as an adopted son he 
is in the same position. This is clear from the Dattaka 
Mimamsa, Sect. 0, p. 60, where it is said, ‘ The forefathers 
of the adoptive mother only are also the maternal grandsires 
of sons given and the rest, for tho rule regarding paternal 
is equally applicable to maternal grandsires (of adopted 
sons).’ Their Lordships arc, therefore, of opinion that 
the decree of tho High Court in favour of the respondent 
is right.’’ 

I. 2.— IMPERFECT ADOPTION UNDER THE ORDINARY 
LAW. (b) 

/ 

The law of the Sastras, or what was supposed to be so,(c) 
has practically been superseded by the customary law and 

(а) L. R. 8 I. A. 229. 

(б) See Sec. VI. A. 5. Should no adoption be attempted tho 
estate descends as if none were intended. See Sec. VIII. and 2 Str. 
H. L. 90. 

(c) Above, pp. 935> 936. 
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the decisions of the Courts as to the status of a boy defect- 
ively adopted. These decisions are of course authoritative so 
far as they extend. Still it may be u->eful to consider what 
the Hindft lawyers have said as to the consequences of an im- 
perfect adoption as afEccting the rc'lations between the 
adopted and the family of }>irth and the family of adoption, 
and the view taken of his relations as a grantee of public 
lands or endowments. 

The customary law is thus stated : — 

Adoptions may be annnlk‘d if made contrary to caste 
custom. Several of the ca^te inqiiirt* into the irregularity 
complained of, and their deci'^inn is carried into effect 
(whether declaring the validity or annulment of the adop- 
tioii).^^ (a) 

In ‘-ueh the 'separating adopted son might take 
a small share without being cliargcablc* with the pay- 

ment of his adoptive fatlur^^! dtbts/^ (h) 

I L> A.— KELATlONs 10 TilL TAMILY OT BIRTH 

An adoption may have been impirfcct in the sense of not 
constituting the proposed relation or, in having failed merely 
in some unessential particular not impairing its jural effect. 
The Ilindii lawyers recognize an intermediate result, where 
the gift has been so far completed as to sever the child 
from his family of birth, but the acceptance in adoption has 
not been so made as to make him a member of the adoptive 
family, (c) This status of the adopted is of only theore- 
tical interest ; both the castes and the Courts, as we have 
seen, refuse to ackno^^ ledge a parting from the one family 
without a union to the new one. 

(«) Sboele, L C App p 388 

(i) Steele, L C App pp 389, 390 

(c) The gift alone severs connexion with the family of birth, even 
if the rites are insufficient to establish a connexion with the family 
of adoption. (Datt. Chand. II, 19, 20; see 2 Str. H. L. 122.) 

151 H 
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Tlio rights of a mau in his family of birth remain unaf- 
fected, when his adoption has been invalid, (a) 


1. 2. B.— RELATIONS TO EAMILY OF ADOPTION. 

To disqualify for sharing in a partition leprosy or the like 
defect must have arisen previous to division; but if succes- 
sion is once vested exclusively in the others, it is not devested 
by adoption {b) on the part of the disqualified man whose 
share has been appropriated. It seems that such j)ersons 
cannot themselves adopt, but that sons already adopted are 
entitled to a provision for their maintenance, (r) Custom 
sometimes allows a vicarious adoption, (d) 

When an adoption of a son has once been absolutely made 
and acted on, it cannot be declaimed invalid or set aside at 
the suit of the adoptive father. A cancellation of adoption 
might, it was ruled, be based upon the grounds — (1) The 
adoption was not in the manner and according to the 
ceremonies required by Hindu law ; (2) The boy was not 
a fit and proper person to perform the plaintiff^s obsequies 
or to make offerings for the benefit of the souls of the 
plaintff^s ancestors, being devoid of education and religious 
knowledge and jiriuciples, and the associate of thieves, 

(.a) Bhawdni Pa.hllf v Anibah^ty AmtnxL, 1 Al. IJ. C. U liOJ, 

3(:)5 ; above, p. 9otJ. Example^ ot' irregularities justifying annulment 
are : adoption of a father’s brother or sisterV sun, or an elder than 
the adopter, or of a boy without the necessary consent, or of a boy 
who is a cripple, or disabled in senses or understanding.” 8teele. 
L. C. App. p. 388. As to a defective gift being null, 2 Str. il. L. 
m ; H. II. Wilson, AVorks, vol V. p 73 

(A) Sovacheittinbrti'a Plllay v. ParastK'fi/, M. S. D. A. R. for 1857, 
p. 210; 1 Str. H. L. 10.3. Above, p. 902. 

(c) See above, Sub-sec. 1 1 B. 2 3, and pp 5711 587, 751, 752, 
880. The son adopted when the adopter was competent, as before 
he was afflicted with leprosy, ought on general principles to take his 
father’s place as though the father had died. (S’eff above, pp. 154, 577. 

(d) See above, p. 581. 
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gamblers, and women of immoral character ; (3) He failed to 
perform his part of an agreement or compromise in writ«r 
ing entered into by him with the plaintiff. ( a ) 

An absolute flisfjualification of the boy, the performance 
of the cei'cmonies of adoption on a boy of a different caste, 
or the omission of them in adopting a boy of a different 
goira, (/O variously said to make the adoption null, ^Yhile 
severing the boy froiii hia family of birth or to constitute an 
adoption of an inferior kind. According to either view the 
boy defectively adopted is entitled to maintenance on the 
footing of a das or slave. (/*) The gift alone is supposed to 
sever him completely from his family of birth. (J) The autho- 
rity last cited makes the performance of the ceremonies by 
the adoptive father effectual to release even a tonsured son 
fi*om connexion with hi^ family of birth, and to raise him from 
the servile rank to that of a sou to the adoptive father. (#0 
would now probably Ijc* held Unit there must be the proposed 
change of status or none at all, and that failing a complete 
adoption, the boy mu^t remain a inembev of his family of 
birth, (y ) The gift or sale, uhich formerly gave a good title 
to the purchaser as owner of a Uave, can no longer operate 
since the passing of Act V. of 1813 (y) The doctrine of a 
complete gift and acceptance as sou being sufticicut, and the 
attendant ceremonies only incidental, not absolutely essential, 
gets rid of many difticultioN ari'sino- from the precepts just 

(a) SukhljO'^i Lai v. Gnman Snigh^ T. L R. - All. Above, pp. 

[b) Datt. Mim. V. 5(J. 

(e) S(e Stoelc, L. C. b>. lSi;Dait. !Mim See. Ill *2, 3 ; Sec IV 
40 ss. ; Colob. Dig Bk. Til. Chap, T T. 29. Comm.; Bk. T, 132, 
273, 275 Comm 

(d) Datt. Clmnd See IT 19. 

(o) See ib. pai'a 27. 

(/) Sc'^ Colob in 2 Str II L 223 ; Stoolo, L. C. .333. Comp, Just. 
Inst. Bk T T. XT. 2 ; ami Ortolan, § 138. 

ip) Soo 2 Str. H L. 221, 224. 
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considered, (a) That there cannot be a complete gift without 
complete acceptance, see the Viram. Transl. pp. 83, 35, and 
comp, Datt. Mim. Sec. IV. 3. The work last cited specifics 
a gift, acceptance, and burnt offering as indispensable, (h) 
and with this, as to Brulimanas, custom seems to agree, (o) 
Colebrooke explains the slavery incurred by the quasi-adopted 
as servitude only of that highest kind from which a man 
frees himself by resigning his right to subsistence, [d) 
The servitude indeed could not be more than nominal, 
seeing that though the son irregularly adopted was not 
entitled to succeed or to share the patrimony, his adoptive 
father was bound to get him married, and so set him up as a 
householder. {<) 

If one of a different caste has ])een adopted, the authorities 
exclude him from any share in the patrimony, but declare 
liim entitled to maintenance, (/’) aright which arises in every 
case of severance from the family of birth without complete 
acceptance into that of ad()[)tion. Tlius^^in case of dis- 
covery that the boy being of another gotr, was not adopted 
with [the regular] ceremonies, or that ho was of another 


(a) Seo Coleb. Dig Bk. V. T. 27' • Comm 
(//) See Sec V. 5G 
('•) Steele, L C 184. 

(d) As to thi.s, sec Coleb Dig. Bk III Clinj) I T 48 ; 2 .Str. IT. 
L 220, 226, 228. 

{e') Datt Mim. See. V. 45, 16 ; Datt. Cliaiid. Soo. II 18; Sec. VI. 
3, 4; MS. 1744. The earlier Roman law required both a manclpatlo 
to transfer the son from his family of birtli, and a vhullcatio or c laim 
to him by the adoptive father as .son to make a eom[)]etc adoption. 
This vindicaiio had to take jdaco before a jmlicial oHiccr, whereby for- 
mality and publicity wore .secured. Srr Ortolan, Inst. § 13.3 Note, 
§ 140. Later tho requisite sanction was derived either from an im- 
perial rescript for the oaso of one sai juris or an order of a judge for 
one alieni juris, lb. §§ 136, 137. 

(/) Datt, Mtm. Sec. III. 1 — 3. 
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caste, the adoption is null and the boy is to receive main- 
tenance as a d&s or slave.^^ {a) A Smriti passage frequently 
repeated says : If a doubt arises as to a remote kinsman 

(adopted) i. e. as to his qaalifications^ the adopter shall set 
him apart like a Sudra/^ (h) 

The decisions recognizing the particular status we are now 
considering have been very few. In one it was held that a 
Hindil invalidly adopted entitled to maintenance in the 
adoptive family, (r) In another case it was ruled that 
the adopted son of one whose adoption has been held 
invalid^ cannot claim through the right of his adoptive father 
to be maintained by the alleged adoptive grandfather, (d) 

The Sastris treat this scmi-adoj)tion as a living institu- 
tion, as in the following answers : — A son illegally adopted 
had/^ it was said, right to maintenance and marriage 
oxpenses.^^ {() '‘A boy adopted after his chu da and other 

sacraments l)ccomos a das entitled only to such property 
as may bo conferred on him by gift.^^ if) 


{(i) Steele, L C. ]) h’ 

{h) Vas. XX. 7 

(r) Ayy<hu Muppamir v. XUadafchi Arnm't^, 1 M. H. C. R. 45 

(d) Bawani Saukora v. Ainhahtty AiiimiiL 1 M. H. C. R. 363. 
The adopted f*itlier\ adoption luid been pronounced invalid on 
the ground, that tlic widow adopting had not authority from her 
husband. 

(e) MS. 1711. iSrp above, p He put on an equal footing 

with an illegitimate, and “ the lather i-^? obliged to. support bis natu- 
ral son, lie perlbrming the duties of a servant.’* Steele, L C. p. 
l/P. 

(/) MS. h‘74 The S.tstri, 2 Sir Ilindd Law, 121, speaks of a 
Nifcya Datta or permanent adoption, and an Anitya Datta or tempo- 
rary one, and this, as he explains, depends on the performance or non- 
performance of the upanayaua before adoption. Colcbrooko says, the 
son of such a dvy^mushy&yana belongs to the family of bis Mbit’s 
upan&yana (and consequent gotrasbip). 
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The British Courts, rejecting generally any distinction 
except that of belonging to the one or the other family, 
regard an essentially defective adoption as no adoption. 
Thus it was said, an authority to adopt must be strictly 
pursued, and, as the adoption is for tho liiisband^s benefit, so 
the child must bo adopted to him and not to the widow 
alone. Nor would an adoption b}^ tho widow alone for any 
purpose required by tho Hindu law give to the adopied 
child, even after her death, any right to tlie property in- 
herited by her from her husband/^ {< ) An attempt wa^ 
made in one case to establish tho principle, that an adoption 
incompetent to the person who made it through the exist- 
ence of a representative of tlio family and estate might, on 
the removal of this person by death, acqniro the valid! tj’ 
it would have had in th<^ abson(*e of tlic obstacle at tho time 
when it was made. (/>) In Bliaiflum d/rn/f ^ ’x case (<*) it was 
ruled, that a power to adopt could iiol be exercised after the 
death of the natural son leaving a widow. This in a later 
case {(I) was interpreted as meaning that the adoption was 
absolutely invalid, not merely ineffectual to deprive the son's 
widow of her estate by sucees.sion to the dee(‘ase(l son her 
husband, (e) The argunieiit of the High ^'ourt of (’alcutta 
that the adoption, though inefFcctual as against the son’s 
widow, boeanio effectual on her death, and made tlic adopted 

(flf) Cliovnlnj Pi'ihi „i Slufjh v. Ko> r Singh, 1*2 M 1. A. .S.'O, 
356 . 

{b) The nearer t analog}' perhaps would be tho rotting up of a bi- 
gamous marriage among^'t Christian'', as validated ])y tho subse- 
quent death of the obstructive spouse. 3'lie adojitiou of a son in 
the lifetime of anotluT is not rali<lated by the death of tho latter, 
above, p. 913. 

(/•) 10 M I. A. 279. 

(d) Pudma Coomn,l Deb a v. Thn Cmni of WnriU, L. R. 8 T. A. 221). 

(/) An opinion of Colebrooke to proeisely the same eftcefc. oven 
where the ado{>tcd was a ne]>hew of tho deeeasod adoptive father is 
given at 2 Rtr. If. L. 03. 
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son, then a brother by adoption of her deceased husband, was 
rejected by the Judicial Committee. The elder widow could 
not indeed give effect by acquiescence or ratification to that 
which was absolutely void ; and the so-called adopted son was 
held not to have taken any rights, (a) In Bombay the son^s 
widow would^ unless he had intimated his dissent, have had a 
right to adopt to him as a separated Ilindu, (h) and with his 
authority, or the sanction of his united brethren, if ho was 
iiusoparatcd. {r) But as in Bengal the mother armed with 
authority from her deceased husband could not adopt (</) 
after the estate and the sacra had wholly centred in her son 
by the completion of his sainskaras, (e) neither in Bombay 
could she by such an authority, or by a mere implied autho- 
rity drawn from lier son, adopt so a< to withdraw the son's 
property from him to whom the la\v had intermediately 
given it. (/) It is the widow and .‘-he only who continues 
her hushand^s spiritual existence, ([/) and can replace him 
at any moment by an adopted son, (h) subject in a united 
family to the assent of the surviving male members on 
account of her religious subordination to tliem. (/) 


^a) L. R b I. A. 

[b) Above, pp. ‘*71, 

(r) Above, p. 

((?) This scoiiis to b(* the correct doctrine above pp. U84 ss. 

But the rule lias not been judicially laid down. Comp. T. V. Krtehaa- 
rao V. Vrukatr(fiiia La>mi, I. L. R. 1 !Mad. at p. 1^7. 

(0) As to the theory advanccvl hilutm ISo^nthr Shtjit v. Sfibanee 
Dossecj '22 C. W. R. 121, ‘J"’ above, Sub-sec. I 1. B. 2. 2. Xo adoption 
is approved by the Hiiidil law over an initiated man’s bead, even 
when ho has migrated to the other world. Even a single adoption 
maybe replaced by a widow's sacrifices and austerities. iSce above, 
])p. 873, 1148, and Coleb. Dig. Bk. IV. Chaj) III. Sec. II. 

(/) Above, p 031*. Sutherland, in 2 Str. H. L. 04, denies that a 
mother can adopt for a son. 
ig) Above, pp. 03, 420. 

{h) Above, pp. 072, 98k 

(1) Above, ]). 086. 
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L 2. O.-RELATION AS A GRANTEE. 

It may be gathered from what is said of tho customary 
law in Steele, L. C. 1 83, that under the native system an 
adoption would not in general be recognized by a sovereign 
or the grantor of an estate as imparting a right of succession 
to it without the superior^s consent being gained, (a) 

An adopted son can succeed to his father’s jagir, but if 
ho rests his title to succeed on a confirmative sanad, ho is 
bound, it was said, to prove it. (h) 

II.— CONSEQUENCES OF ADOPTION OR QUA SI- ADOPTION 
NOT GOVERNED BY THE ORDINARY LAW. 

II. A.— VALIDITY RECOGNIZED. 

A. 1 .— wmiour LIMITATION {SWE BY AN 
EXCEPTIONAL LAW). 

By agreement at tlu' time of adoption a boy .may roj)re- 
sent both fathers. But without this he cannot succeed to 
his natural father’s property.” (r) 

^^If a Bnihman adopts a son of a different gotratlie boy is 
to be regarded as a dvyamiishyayana, not as a legal son of 
the adopter. If the boy’s cliaul and munj have been per- 
formed he becomes a das entitled only to maintenance. 
But ho may perform the adoptive father’s Sraddha and suc- 
ceeds in the absence of [a begotten] son, widow, and other 
near relatives.” (d) 

A boy adopted from a different gotra after his munj 
becomes a dvyumubh} ayana,” which the Sastri describes as 
one bound to observe the prohibitions as to marriage 
applicable to both families.” (e) 

(а) See above, pp. 965, lOOl). Comp. Blackst. Comm. Bk. II. Ch, 
•I*, as to the feudal succession, recognition, and relief. 

(б) Maharajah Juggurnath Sahaie et al v. Miisst Mukhun KoonwuVt 
3 C. W. R. 24 C. R. 

(c) MS. 16P2. See above, pp. 896 ss, 1041 ss. ^ 

(d) MS. 1676. 

(e) MS. 1674. The boy would generally be dvydmushyAyana merely 
because ho could not properly be given except as a dvy&mushyd- 
yana. 
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A dvy&mushjayatia does not take the name of his adoptive 
father, (a) 

When an only son is adopted he succeeds to his natural 
as well as to his adoptive parents (?>) if taken as a dvy§L* 
mushydyana. The effect by the Hindil law of an adoption 
as a dvyamushyayana (son of two fathers) is not to deprive 
the adopted son of his lineage to his natural father, or to bar 
him of his right of inheritance to his fa therms estate, (c) 
But in Bombay he does not inherit from his real father 
except in the absence of other sons, (d) 

II A.— VALIDITY RECOGN’IZED. 

A. 2.— WITH LOCAL LIMITS 

A kritrima son adopted by a male inherits, it was said, in 
both families; (^)and similarly it was said that “one adopted 
by the kritrima form, w'hich is in use in Behar, Tirhoot, &c., 
takes the inheritance both in his own family and in that of 
his adoptive father.’* (/) 


(a) EtJnl Koouirar v. Kuoni''ar T>*b^e Singh^ 5 X. W P. 

Dec. 341. 

{h) Nihnadhnh Dot^s v Bisifamlar Do4*>, 12 C. W. R. p. 29 P. C. ; S 
C. 3 Beng. L R p 27 P C. ; C 13 M. I. A. 85 The Judicial Com- 
mittee say : — “ Again, if there on the one hand, a presumption 
that Goorooproshad Do^s would perform the religious duty of adopt- 
ing a son, there is, on the other, at least as strong a presumption that 
Purmanund would not break the law by giving in adoption an eldest 
or only sou, or allowing him to be adopted otherwise than as Dvy&- 
mushyayaua, or son to both his uncle and his natural father.’’ 

(c) Nilmadhnb Doss v. Blswamhar Doss at al, 13 M. 1. A. 85. See 
above, p. 899. 

(d) See above, p. 898. 

(e) Jfuss^. Deepoo v. Gowreeshunkiirt 3 0. S. D. A. R. 307. See 
above, p. 1015. The kritrima adoption like that of a pAlak putra 
bears a pretty close resemblance to the Roman adoption in its latest 
stage. See above, pp. 925, 926. 

if) Srinath Serma v. Badhakaw%t, 1 C. S. D. A. B. 16. 

152 H 
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With regard to kritrima adoptions it has further been ruled 
that — A person adopted by the husband stands to him in 
the relation of a son, and is heir to his estate ; but does 
not become the adopted son of the adoptive wife, nor succeed 
to her peculiar property, (a) 

Nor does the person adopted by the wdfe, as her son, 
become the adopted sou of her liu'^baud, or succeed to his 
property, even by the Maithila shasters, though the adop- 
tion should have been permitted by the husband. But, as her 
son, he will succeed to her property, {h) But if the husband 
and wife jointly appoint an adopted son, he stands in the 
relation of a son to both, and is heir to the estate of both, (c) 
When an adoption has been made in the kritrima form, 
the sons of the adopted have no right to set aside alienations 
which the adoptive father of the adoptee made of his self- 
acquired property for alleged illegitimate purposes, (d) 

A son, adopted by a wddow without her husband^s per- 
mission, has no right to her property until her death, (c) 


II. A.— YALTDITY RECOGNIZED. 
S.—AMONGSf CERTAIN CLASSES. 

Among the Talabda Kv)lis of Sunit, the son adopted accord- 
ingto their fashion celebrates his adoptive father\s obsequies 
with a feast, and succeeds him. His adoptive father may 
dispose of his property as he pleases, but failing this the 
adopted son succeeds. (/ ) 

(a) Srinarain Rai et at v. Bluja Jha, 2 C S. D. A. R *27. 

(5) Ibid, 

(c) Ibid, Collector of Tirhoot v. Ilurojtcrshad Mohunt, 7 C W R. 
500. 

(d) Baboo Banee Pershad Y Mnonshre HifuJ Ahdool Uyr, 25 C. W. 

R. p. 192. 

(e) 2 Hay, 410. This of course implitH wlicre she lias a right, 
Otherwise the adoption would be invalid for all purposes. See above. 
I. 2B. ;2Str. H. L. 91. 

(/) Bhdla Nahaua v. Parbhu Mari, I. L. K. 2 Bom. 57. 
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An adoptive father may, according to the custom of the 
Talabda Koli caste, repudiate an adopted son for such rea- 
sons as would justify a natural father in disinheriting his 
son. (a) 


II. B.— VALIDITY NOT RECOGNIZED. 
l.—OBSOLETE. 

A person cannot succeed as adopted son of a daughter 
who has brothers alive, and who cannot be an appointed 
daughter if she had brothers when she married, nor can 
he succeed as claiming under a bought son. (h) 

One sold or given by his parents or by himself ranks as a 
slave according to Manu quoted by Jagannathain Coleb. Dig. 
Bk. III. Chap. I. Sec. I. T. 33 and Commentary. Attempts 
to procure a son in this way are thus made abortive in the 
present age. 

B, 2.— ADOPTION PARTLY AS^^LMILATED TO THAT 
CNDER THE ORDINARY LAV" 

Two brothers att(Mnprin 2 r to adopt the same sons de- 
clared — ** According to our S.Urrus the said two adopted sons 
will perforin our obsequies, and shall become successors of 
our ancestral and selt-acqnired property.^^ Though this 
showed ail intention to make and take a gift, yet it was 
pronounced inoperative if the persons did not fulfil the cha- 
racter of adopted sous, (r) 


(а) Bhnl t Xitlhimi v. ParbJiu llari^ I, L. R. 2 Bora. 67, 70. 

(б) Ya^'h’^rcdhj Chlnna B nfsavapa v. Yachereddij Goicdapa, o W. 
R. P. C. 111. 

(c) 5 Siddi'sorn v Doorg^ndiuni Sort, 1 Bourke, 360. The 

Datt. Mini. Sec. 1. 30 says the sarae person cannot be adopted by 
two, but caste custom seems to have recognized it in a few instances 
in Central India. And the Dact. Mim. II. 47, 49, allows the adop- 
tion of one son (a nephew) by several united brothers, on the prin- 
ciple that the son of one is in a sell:^e the sou of all 
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A person taken as pupil by a Gosavl cannot on his 
natural father^s death claim a debt dae to the latter.’’ (a) 

B. 3.—MEEELY ANALOGOUS. 

A son-in-law having been adopted succeeded to the estate. 
It was attached for the debt of the adoptive father. The 
Sastri said that the adopted son’s son by a wife not his 
adoptive father’s daughter had no claim to raise the attach- 
ment. (&) 

The Hindti law does not recognize any legal status for the 
foster-son, either in the matter of performing ceremonies or 
of inheritance, (c) Nephews, though separated, inherit 
before a mere foster-son.” 

(a) MS. 1248 

(5) MS. 31. If there was a true adoption, the son-in-law would 
transmit to his son the same rights as if he had been a son by 
birth. Probably the case was one like an Illatam adoption in 
Madras, above, p. 421. Amongst the Motati Kapus, alow caste 
in Madras, an affiliation is allowed of a son-in-law in the absence 
of a begotten son He takes the place of such a son in succession, 
and shares equally with one born after his affiliation. The question 
of his resembling an adopted son in other respects than for the purpose 
of successiou was not decided, Hanamaiitamma v. lluml lieddi, I. L. R. 

4 Mad. 272, 274. Similar customs are recognized by some of the 
Bombay castes ; thus — “ Should a man have a daughter and no son, 
he may give her in marriage to a gharjawahec, who is invested 
with the management of the house and property, but who becomes 
proprietor only of such property as his fathcr-in-law gives him at 
his marriage, or with the consent of his other relations.’" Steele, L. 
0. App. p. 358 

(c) BMmana Gaiidii v. Tayapiia, M. S- D. A. R. 1861, p. 124; 
Sarny Josyen v. Ranilon, M. S. D. A. R. 1852, p. 60; Nllmadhuh 
Doss V. Biswamhliar Doss, 12 C. W. R. P. C. 20 ; S. C. 3 B. L. R. P. 
C. 27 ; S. C. 13 M. I. A. 85; KaUc Chunder v. Sh'^eb Chmder, 2 
C. W. R. 281. See above, p 925. 

{d) MS. 119. The Sastri, above, p 1015 (e), allowed that a foster- 
son might be heir by custom ; and amongst Shdras he was in one 
instance given a place in the family. See above, p. 381, Q. 10. 
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A p41ak putra is not entitled to share in any property 
de jure (a) generally in the Dakkhan ; but in a few cases^ 
such as the one above, p. 373, Q. 18, the Sastris hayebeenmore 
indulgent. In the case at 2 Str. H. L. 426, the Sastri so far 
assimilates the foster-son to an ordinary son, that he says a 
gift may be made to him in his absence without delivery 
of possession. (&) 

The Oudich (Kaletiya) Brahmanas of Broach answered 
Borradaile that either a fostei-son or an adopted son might 
be taken. He would share equally with an after-born son, 
and he might, failing any other son of his real father, take 
both estates (like a d vyamushyuyana ) . (c) 


(a) Sbeele, L. C. p. 184. 

(t) See above, pp. 179, 685. The passages cited by H. H. Wilson, 
Works, vol. V. p. 90, show that while some change of possession is 
necessary in general to complete a title, yet a partial possession may, 
when rightly taken, be extended to the whole, and may be dispensed 
with where the deed is incontrovertible As to the distinction taken 
by the Sastri between the ceremonies necessary for the transfer of im- 
moveable and of moveable property, see the Mit. Chap. I. Sec. I. para 
51; Coleb. Dig. Bk. II. Chap. IV. T. 35 Comm.; Bk. V.T. 390 Comm- 

(c) MS. Book A. p. 63. The place given to the foster-son in this Sec- 
tion is assigned to him only in deference to the nniform effect of the 
decisions of the Courts. Sec above, p. 927. Since that page was 
printed, the present writer has re-examined in the Borradaile MS. Col- 
lection the accounts given of their usages by 51 castes and sub-castes 
in Gujarath. Of these 38 reject both the adopted and the foster-son ; 
of this number arc Brahmanas of various classes. Two castes allow 
either kind of son. Ten allow only the fostcr-sdn. Two allow 
adoption only, but limited to a brother’s son. In one caste (Vaghirs) 
the only recognized affiliation is by purchase. Pour or five allow a 
dharma-putra to perform the parents’ obsequies. Wherever the 
palak-putra is allowed, his heritable right to his foster-father is recog- 
nized, and, with a couple of exceptions, a right in relation to his real 
father, like that of a dvyamiishyayana. In one caste, (Surya Vamshi 
Kshatris of Broach) the foster-son takes only the self-acquired property 
of the foster-father, not the ancestral estate. In another (Guduja 
M^chi) “ one may take a boy and give him a little.” One (Sura- 
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Adoption (so-called) amongst Naikins does not create any 
legal rights similar to those arising from a true adoption. (6 ) . 


thiya expressly excludes him from collateral succcession in 

his new family. In most cases the foster-son is allowed to share 
equally with an afcer-born son; in others he is reduced to one-third 
or one-half as much. The relative shares are in a couple of instances 
subject to control by the father. A widow may take a foster-son from 
her husband's family, except (in some castes) when there is a nephew. 
The sanction of the family is required to her taking from her own 
family or a stranger, if there is property left by the husband (Surya 
Vaipshi Kshatris). Liberty to remarry disqualifies a widow for taking 
a foster-son (Kahnuniiya ITajjam). No rites are prescribed for taking 
as a foster-son beyond an expression of consent by the parties con- 
cerned. 

It may be gathered that adoption is generally disallowed or 
unknown as a usage in Gujarath, though, should any one take it on 
himself to adopt, tho castes wonld find it hard to contend against the 
Sastra ; and it is supposed that in such a case the ceremonies would 
be governed by the scripture rules. Where a substitutionary son is 
allowed, it is, considering the relative members in the castes, in at 
least nine cases out of ten, a foster-son Tho actual usage of the 
people thus seems to be quite opposed on this subject to the opinions 
of the Sastris, and the decisions of the Courts influenced by those 
opinions. The difference is the more important, as from many of the 
answers of tho castes it appears they were by the Government of tho 
day promised the mainteiiHiice of their customary law when thus 
ascertained. 

(b) Mathura Naikhi v. EsnNatkln,!. L. R. 4 Bom. 51*5. The mere 
nurture and recognition by a temple woman of a man as her son was 
apparently thought sufficient by tho Sastri to make him her heir. 
(See Sec. IV ad fin. Above, p. lOflS). 
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SECTION VIII. 

SUITS AND PROCEEDINGS CONNECTED WITH 
ADOPTION. 

The principal decisions bearing on the substantive law of 
Adoption have been considered in the preceding Sections, (a) 
In the present Section it is proposed to supplement them 
with a certain number illustrating the questions that arise 
in litigation, and the way in which these have been dealt 
with by the Courts. The decisions will be distributed with 
reference mainly to the object of the litigation. Such a 
classification, though wanting in scientific precision, seems 
the most convenient for the practical purposes at which the 
present Section aims. 

The exercise of jurisdiction by the Sovereign in this class 
of cases is fully recognized by the Hindu law. (&) The 
source of the rights and duties that come in question is in 
the religious law, but the relations themselves are of a 
kind on which the Civil Courts are bound to adjudicate. 
According to the customary law — The caste is compe- 
tent to decide on the question of a legal adoption. If un- 
settled by them, it may be referred to the Sirkar.^^ (c) 

1.— SUITS AND PROCEEDINGS ARISING OUT OF NON- 
ADOPTION. 

A man cannot cancel his agreement to adopt by enter- 
ing into a different one.^^ (d) 

(а) The cases of adoption in the Bombay Presidency “ may be 
taken to be governed by the Mayukha/’ {The Collector of Madura v. 
Moottoo Ramalmga Sathupatliy, 12 M. I. A. 397, 439.) 

(б) Compare what is said on matrimonial law by the Judicial 
Committee in Ardaseer v. Perozeboye, 6 M. I. A. at p. 391. 

(c) Steele, L. C. pp. 185, 186. As to the jurisdiction of the caste 
and the appellate jurisdiction of the Courts of the King recognized, 
in all cases, see Ellis in 2 Str. H. L. 267 — 268; Y&juavalkya, Chap. II. 
5, and the commentary of Yijfi&nesvara, 1 Macn. H. L. pp. 133, 141 ss. 

(d) MS. 1746. 
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No suit can be maintained for an order directing a minor 
widow to adopt, nor, it was said, was this a case in which 
a decree could be made declaring the validity of a direc- 
tion {a) to adopt. 

Where a will says — I declare that I give my property 
to K»y whom I have adopted. My wives shall perform the cere- 
monies and bring him up Should he die, and my 

younger brother have more than one son, my wives shall 
adopt a son of his” — the gift to Zf. is absolute. So long as 
he is alive, no other can be adopted, nor can his right as 
devisee be defeated, whether the widows perform or decline 
to perform the ceremonies, (h) 

Where a person made a will to the effect that two sons 
should be adopted in case his pregnant widow should bear a 
daughter, and no child was born, and one of the two to be 
adopted died, and the other was not adopted, the latter was 
held not entitled to take any property as adopted son or 
legatee under the will, (c) 

A suit to declare void certain deeds of gift and accept- 
ance of a child in adoption, brought by the donee against 
the donor, — the child not being a party to the suit, — was held 
not to be maintainable. The deeds, it was held, were not 
necessary to a valid adoption, and if tho deeds were set 
aside, the adoption, if it had taken place, might be proved 
aliunde. If the deeds operated merely as an agreement to 
give and take in adoption, and a breach thereof had occurred, 
such breach, it was held, would not render the deeds void, or 
constitute any ground for setting them aside, or for declar- 
ing them void, (d) 


(а) Musat. Pearee Dayee v. Musst. Hurbunaee Kooer, 19 0. W R. 
127. See above, pp. 997, 1011. 

(б) Nidhoomoni Dehya v. Saroda Pershad Mookerjeet L. R. 3 1. A. 
253. 

(c) Abhai Charan v. Daamani Daai, 6 Beng. L. R. 623. 

(d) 8ree Narain Mitter v. Sreemuity Kiahen Soondory Daasee, L R. 
Supp. I. A. 149. 
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2.-~SUITS AS TO RIGHTS AND DUTIES OF WIDOW 
PRIOR TO ADOPTION. 

A suit to obtain a declaration that a widow is heir of her 
deceased husband will lie, though she had authority to adopt. 
She does not forfeit her right by her omission or refusal to 
adopt, (a) It seems she cannot be forced to adopt. Where 
no adoption is made under an authority for the purpose, 
the widows having equal rights in the estate may no doubt 
share it, making due provision for the maintenance of the 
mother and sister of the deceased husband.^^ (6) 

In the interval then between the death of her husband 
and the exercise of the power, the widow estate is neither 
greater nor loss than it would be if she enjoyed no such 
power or died without making an adoption. She has the 
same power, no greater and no less, to deal with the estate. 
Such acts of hers as are authorized and would be effective 
against reversioners will bind the son taken in adoption. 
Such acts as are unauthorized and in excess of her powers 
may be challenged by the son adopted or by any other suc- 
cessor to the estate. (c) 

An adopted son is at liberty to question alienations made 
by the widow, the adoptive mother, before his adoption. But 
a presumption exists in favour of her transactions assented to 
by the persons next in succession when they took place, (d) 

A Hindu widow claimed a share of ancestral property 
(under an anumatti patra, or deed of permission to adopt a 
son, alleged to have been executed by her husband) on be- 
half of the son whom she might adopt. It was held by the 


(а) Bamundo88 Mookerjeay, Mus8t, Tarinee Dibbeah, B. S. D. A. R. 
for 1850, p. 583 ; S. 0. 7 M. I. A. 169 ; and Prasannamayi Basi v. 
Kadambini Basit 3 B. L. R 0 C. J. 85. 

(б) Coleb. ill 2 Str. H. L. 91 See above, pp. 103, 248. 

(c) Lalcshmana Rdu v, Lakshmi Ammdl, I. L. R. 4 Mad. 160, 164. 

(d) Jadomoney Babse v. Sarodaprosunno Mookerjee, 1 Bouln. 120 ; 
Bajkrisio Boy v. KuJioree Mohun, 3 C. W K. 14, in which many 
earlier cases are referred to. 

158 H 
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Sudder Dewanny Adawlut, that, until the adoption was 
made, no action would lie, and that the expression of any 
opinion as to the authenticity of the deed was in the present 
action uncalled for. (a) 

The possession of a widow (who has authority to adopt) 
previous to the adoption is not that of a trustee for the son 
to be adopted, so as to prevent limitation (??) from operat- 
ing- A widow in Bengal adopted a boy under a power from 
her deceased husband in the course of a suit by her against 
his unseparated brother. This was held competent to her, 
and also the continuance of the suit in her own name, as 
that had not been objected to, and she might take the 
estate as trustee for her son. (c) 

A widow does not incur a penalty of absolute forfeiture 
by an attempt at a false adoption of a sou. [d) 

If a widow succeeds to her adopted son, and then adopts 
again, her intermediate alienation is not affected by such 
adoption, (e) 

3.- SUITS TO ESTABLISH ADOPTION. 

A party claiming in Bengal as a son adopted by a widow 
must establish by evidence — (1) authority given by the 
husband to adopt; (2) his actual adoption by the widow as her 
husband^s son. (/) 

(a) Mussi, Sahudra Chowdhriju v. Golukmtit Chowdret^ ct aL 7 C. 

S. D. A. E. 143 

(t) Qohln Chandra v, Anand Mohan, 2 B. L. R. A C. J. 313. See 
above, pp. 94, 95. 

(c) Dhurm Dos Fandeij v. Afiwsf. Shama Soondri Dehiah, 0 C. W. 
R. 43, Pr. Co. 

(d) Komul Monee Dossee v. Alhadmonee Dassce, 1 C. W. K. 256. 

(e) Gohindo Nath Roy v. Bam Kanay Ohowdhry, 24 C. W. R, 183 
See above, p. 367. 

(/) Chowdhy Pudum Singh r, Koer Oodey Singh, 12 C. W. R. P. 
C. 1; 8. C. 2B. L. R.P.C. 101. 
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A plaintiff who desires, as an adopted son, to recover 
property, must sue for it, not for a mere declaration of his 
status as adopted son. (a) 

A vatandar in possession of vatan property may, as such, 
sue for a declaration of his adoption, preliminary to his ap- 
plication to the Collector for recognition of his right to 
officiate as a vatandar (under Bom. Act III. of 1874). (i) 

An adopted son, who is afterwards discarded, may main- 
tain a suit to establish his rights. According to the Hindil 
law the suit may be brought on his behalf by any kinsman 
or friend, (c) This would now be subject to the provi- 
sions of the Code of Civil Procedure (Act XIV. of 1882, Secs. 
440 ss) and to the ruling of the Judicial Committee in 
Door a Pcrsad\^ case, (d) 

On an estate descending to an adopted son, and from him 
to his widow, a further power to adopt given by the adoptive 
father to his widow becomes incapable of execution, (e) An 
adoption under it is void. It does not give to the adopted 
a right ripening into that of a duly adopted son when the 
elder widow succeeds to the property. ( f) 

Where a widow adopts under authority of her husband, the 
authority must be strictly proved, (g) If the husband^s 


(«) Ramchanrl rn Xarayan v. Krishnaji Moreshwar, Bom. H. C. P. J. 

1881, p. 288 

(b) Ramrhandra v. Radhahai, Bom. H. C. P. J 1880. p 100. 
ic) 2 Str. n. L. 79. 

{d) Above, p 706. 

(e) Pudma Coomaii Debi v. The Court of Wards, L. R. 8 I. A. 229. 
See above, Sec. YTI. T. 2 B., and pp. 974, 982. 

(/) See above, See, VII. I. 2 B. “ Relation shall never make an act 
j?ood which was void for defect of power.” Vin. Abrt. Tit. Relation 
(H) 4 ; Butler and Baker’s case, 3 Rep. 29 a. See too Hawkins v. Kemp, 
3 Ea. 410. 

{g) Chowdhry Pudum Singh v, Koer Oodey Singh, 12 C. W. R. P, 
C. 1 ; 2 B. L. R. 101 P. C. ; 12 M. I. A. 350, 
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authority to adopt is verbal, it must be proved by witnesses; 
thewidow^s testimony alone being insuflBcient. (a) 

If the husband^s authority is in writing, and his hand- 
writing is proved, the signature of witnesses is unnecessary. 
Otherwise it must be proved by witnesses, (b) 

In a case of inconsistent evidence as to the fact of adop- 
tion, the non-designation of the adopted in a public document 
as son of the adoptive father decided the Court against the 
alleged adoption, (c) 

In Oangava v. Uangangavda^ (d) the following facts were 
held inconsistent with an alleged adoption : — 

(1) The adoptive mother’s name continued in Government 
records for lands belonging to her husband, after the alleged 
adoption, (2) The adopted acted as deputy under the 
adoptive mother. (3) The adoptee assumed his natural 
father’s name after the date of his alleged adoption, {e) 

A presumption arises against the genuineness of a deed of 
permission to adopt from its not being acted on for 17 years 
after the husband’s death. (/) 

The omission of the usual intimations and ceremonies is a 
ground for strong suspicion as to the genuineness of an alleged 
adoption, (g) 

The registration of deeds giving power to the widow to 
adopt was recommended. When such a deed is not registered, 

(a) Musst, Tara Munee Libia v. Dev Narayun Bed ei al, 3 0. S. D. 
A. B. 387 ; By Sevayamy Nachiar y, Heraniali Ourhah, 1 Mad. Dec. 
101 ; 2 Macn. H. L. 183. 

(b) Ry, Sevagamy Nachiar v. Heraniali Giirhah, 1 Mad. S. D. A, 
Dec. 101. 

(c) Musst Sahitree Lacey. SuiurQhun SufpuiteOj 2 0. S. D. A. R. 21. 

{d) Bom. H. 0. P. J. 1881, p. 248. 

(e) above, p. 1209. 

(/) Chundermonee Lebla CJiowdhoorayny. Miinmoheenee Delia, 8 M. 

I. A. 477. 

{g) Sootrugun SufimUy v. Sabifra Daee, 2 Knapp, 287. 
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the weight of evidence for or against an alleged adoption has 
to be compared, (a) In the particular case it removed 
suspicion. 

In the absence of strong documentary evidence for an 
alleged adoption, the Privy Council preferred the judg- 
ment of the lower Appellate Court to that of the High Court, 
as it had a better opportunity of testing the probabilities of 
the case. (&) 

Evidence is not necessary of the execution of a permission 
to adopt according to the exactness required in the case of 
a will, (c) 

When the Court is satisfied of the power comparatively 
slight evidence of the ceremonies will suffice, {d) 

The identity of a deed of permission to adopt was held 
sufficiently established by a reference to it in a subsequent 
proved deed, (e) 

The probabilities are in favour of an alleged adoption, 
where the document authorizing the widow to adopt bears 
the genuine signature of the deceased husband, and the next 
heir who disputes the document is shown to be on bad 
terms with the deceased. ( f ) 

In some cases upon a disputed question of adoption, though 
the Courts in India held the evidence not sufficient to prove 


{a) Chundornath Roy v.Kooar Gobhidnath ; The Collector of Moor* 
shedahad v. Ry Shibessur<’G Dabea, 11 B. L. R. 80. 

(^) Nilmadhuh Das v. Bisiuambhar Das, 12 C. W R. P. C. 29 ; S. 
C. .‘3 B. L. R. P. C. 27 ; S. C. ]*; M. I A. 85. 

(r) See above, pp 961, 964. 

{d) Mohendrohd v. Rookiney Dabey, Coryt. R 42. 

(^0 Kishen Shnnkrr Diitt v. Moha Mya Dossee, C. W. li. Sp. No. 
210 . 

( f) Sri Virada Pratapa Raghnnada r. Sn Brozo KisJioro Patta Deo 
25 C. W. R. P. 0. 291 ; S. 0 I L. R. 1 Mad. 69 ; S. C. 7 M. H. C. 
B. 301. 
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the adoption, the Privy Council has reversed the decision 
and decreed in favour of the adoption, (a) Thus the Privy 
Cpuncil decided in favour of adoption, upon a conflict of 
evidence as to whether it took place during pollution or 
not. (b) 

A bequest to two persons as adopted sons was held to fail 
through the simultaneous double adoption being void, (c) 

Where the plaintiff claims the full rights arising under 
an ordinary adoption, a different form of adoption (i. 6., 
dvyfl.mushyayana) cannot be set up. (cl) 

Persons claiming as adopted sons of a widow must prove 
their own adoption, and that the widow had possession in her 
own right ; (e) so too where plaintiff sues as adopted son of 
the owner himself ; (/)but the plaintiff need not in the former 
case prove how the widow came into possession, (rj) A suit 
to establish adoption independently of any claim to property 
can be maintained upon an institution fee of rupees ten, 
provided the plaintiff shows distinctly that he has a cause of 
acti5n and a right to consequential relief. (//) 


(a) Huradhim Mookurjia y, Muthooranath MooJcu)jia,4i M.l, A. 414 ; 
S. C. 7 C. W. E. P. C. 71 ; Bimgnma v. Atclmma of a], 4 M. I. 
A. 1 ; S. 0. 7 C W. 11. P. C. r>7, 

(b) Ramalinga Piling v. Scidaslra Fifing, M. I, A. .^OG ; S. C. 1 
C. W. E. 25 P. C. 

(r<) Siddesory DossecY D im/arh urn Sett, Poxirke,^C)0, Above, p. 981. 

(d) Mmsi. Edvl Koomimr v Konnwar Vabee Singh, 5 Deo. N. W P. 
.S41. 

(e) Chutturdharea LalJ v. Masst, Farhniiy Kov^ar, 12 C, W. R. 120. 

(/) Bhairabnath Sye v. Mahnschandra, 4 B. L. E. A. C. J. 162 ; 
Jshur Paiiday v. MimL Bvsheela Koonwar, B S. D. A. E. for 1858, 
p. 471. 

{g) Chutturdharee Lall v. Mtisst. Parhutty Kovmr, 12 C W. R. 120. 

(h) Baji Balvant v. Baghunath VHhal, Bom. H (\ P. J. for 1876, 
p. 142. 
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A certificate cannot be refused to administer an adopted 
minor^s estate, though his adoption has never been recog- 
nized, for such a certificate is necessary to clothe any 
administrator with authority to sue for such recognition 
of the adoption of the minor, (a) 

A certificate of guardianship under Act XL. of 1858 will not 
entitle a minor or his guardian, until the adoption is proved, 
to interfere with the possession of the estate by the widow 
of the deceased who denies the adoption, (fe) 

k— SUITS TO SET ASIDE ADOPTION. 

The Legislature has by Acts VII. of 1870 and IX. of 1871 
and XV. of 1877 recognized the right to bring a suit to 
set aside an adoption independently of any claim to 
property, (c) 

The onus pr(jbandi lies on the adopted son, though defend- 
ant, to prove the validity of the adoption, and not on the 
plaintiff suing as heir to prove its invalidity, even though 
he alleges fraud, and adduces no evidence in support of it. (d) 

The presence of a brother of the adoptive father at an 
adoption and his associating the adopted son as such with 
him in a suit prevents his sons from afterwards denying the 
adoption, (e) 

(a) Chiniaman v. Sitaram. Bom. H. C. P. J. 1879, p. 56ti. 

(b) Panrh Cowrot Mundiil v. Bhugohvtty Dos8la,6C. W. R. Misc. 47. 

(c) Kalova v. Paclapa, I. L. R. 1 Bom. 248, per Westropp, C. J. In 
the same case the points for consideration on a question of adverse 
possession by a widow, and on one of the validity of an adoption, are 
set forth with a reference on the latter point to earlier cases. 

(d) Tarini Cliaran v. Saroda Sundari Dasi, 3 B. L. R. A. 0. J. 145 ; 
S. C. 11 C. W. R. 468 ; Roopmonjooree v. Ramlall Sircar^ 1 C. W. 
R. 145 ; Kripa Moyee Bebia v. GolueJe Cliunder Roy^ 4 C. W. R. 78 ; 
Bmesaur Chuckerbutty v. Rayn Joy Mojoomdar, 2 C. W. R. 326. See 
above. Sec. VI. A. 5. 

(e) Nidhoomoni Bebya v. Saroda Pershad Mookerjee, L. R. 3 I. A. at 
pp. 263, 266 ; Chintu v. Bhondu, 11 Bom. H. 0. R. 192. The principle 
of estoppel was followed in the similar case, Sadashiv v. Horf, ib. 190. 
See above, Sec. VI. A. 6. 
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The following grounds have been held insufficient for 
setting aside an adoption, once effected : — 

(1) Its not having taken place at the usual residence of 
parties (a ) ; (2) Its having taken place long after the death 
of adoptive father (6) ; (3) Want of permission from Govern- 
ment (c) ; (4) Tonsure having been performed in the family 
of birth after gift and acceptance but before fire sacrifice (d) ; 
(5) Existence of a nearer relation than adoptee available for 
adoption (e) ; (6) Want of presence of the mother (natural 
or adoptive), of burnt offerings, or of drinking saffron water 
by other than adoptive father, amongst SO-dras. (/) 

A has two sons B and (7. B marries D and dies before 
A, 0 dies unmarried after A» E, as widow of J., relinquishes 
her rights in favor of B and her adopted son F. This being 
sufficiently proved, E cannot question F^s adoption, {g) 

A stranger having no interest in the matter has no right, 
even with the consent of the presumptive reversionary heirs, 
to sue for a declaration that an adoption made by a wid ow 
is invalid, (h) 

Although a suit, to contest an adoption, made by a HindA 
widow of a son to her deceased husband, may be brought 
by a contingent reversionary heir, yet it is not the law that 
any one who may have a possibility of succeeding to the 


(a) Bhasker Buchajee v Narro Bapoonaih, Bom. Sel. R. 24 
ih) Ib, 

(c) lb, 

{d) Musst. Dullabh Dc v. Mamo Bibi, 5 C. S, D. A. R. 50. 

(e) Gocoolanund Bass v. Wooma Baee, 15 B L. R. 405; S. 0. 23 C. 
W, R. 340 ; Sree Brijbhookvnjee Maharaj v. Sree Gokoolootsaojee Ma^ 
haraj, 1 Borr. 181, 202 (2nd Edn.). 

(/) Alvar Ammal v. Eamasawmy Nalkm, 2 M. S. D. A. R. for 1867 ; 
Sootrugun Sutputty v. Sahitra Dye^ 2 Knapp 287 ; S. 0. 5 C. W. R. 
P. 0. 109. 

(g) Musst. Ladoo v. Musst. Oodey Kowree, N. W. P. S. D. R. Pt. II. 
1864, p. 365. 

{h) Brofo Kishoree Dassee v. Sreenath Bote, 9 C. W. R. 463 ; S. C. 
8 0. W. R. 241. 
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estate of inheritance held by the widow for her life is com- 
petent to bring such a suit. The right to sue must be 
limited. As a general rule, the suit must be brought by the 
presumptive reversionary heir, that is to say, by the person 
who would succeed to the estate if the widow were to die 
at the time of the suit. But it may be brought by a more 
distant heir, if those nearer in the lino of succession are in 
collusion with the widow, or have precluded themselves 
from interfering. 

If the nearest heir had refused, without sufficient cause, 
to institute proceedings, or if he had precluded himself by 
his own act or conduct from suing, or had colluded with the 
widow, or had concurred in the act alleged to be wrongful, 
the next presumable heir would be, in respect of his in- 
terest, competent to sue. In such a case, upon a plaint 
stating the circumstances under which the more distant heir 
claimed to sue, a Court would exercise a judicial discretion 
in determining whether he was or was not competent, m 
that respect, to sue, and whether it was requisite or 
not, that any nearer heir should be made a party to 
the suit. 

In a suit to have an alleged adoption set aside, the plain- 
tiff, a minor, through his guardian, claimed to sue, on the 
strength of being the adopted son of (the husband of) a 
daughter of a brother of the father of the deceased, under 
whose authority the adoption was alleged to have been made 
by the widow, the defendant. The Judicial Committee 
without deciding that as an adopted son this minor had the 
same rights as a natural-born son, and without deciding 
that he would have been entitled, in default of nearer relations, 
to succeed to the estate of inheritance, after the death of the 
widow, pointed out, that he could only have succeeded as a 
distant bandhu, (a) and that he had not a vested, but at most 
a contingent, interest. Their Lordships held, that there being, 
in fact, heirs nearer in the line of succession than this minor. 


154 a 


(a) See above, pp. 489, 498. 
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the grounds of his competence to sue in respect of his inter- 
est, assuming that interest to exist, should have been made 
out in the manner above indicated, (a) The conclusions in 
the suit referred to were, that a suit to set aside an adoption 
by a widow may be brought — (1) by a presumptive 
reversionary heir ; (2) by an heir a little more distant, in case 
the former act in collusion with the widow; possibly (3) by 
an adopted son of a deceased brother’s daughter’s son, as 
a bandhu. (3) 

An obscure association of a boy as adopted son of a 
deceased person, in a suit brought by his widows to recover 
the husband^s share in joint property, was held not con- 
clusive of the boy^s adoption. A reversioner was allowed to 
prove its not having taken place, (r) 

In a suit on a ground of existing right of inheritance and 
for possession and mesne profits in which the claims to relief 
are abandoned, the Court will not allow a change of claim 
and declare an adoption invalid, (d) 

Apower to adoptimposedthe condition of the consent of the 
husband^s mother. A suit was brought against the adopted 
son, but the objection of non-fulfilment of the condition 
precedent of consent was not raised until the case was taken 
in appeal to the Privy Council. It was held then too late, (e) 

Ignorantia legis non excusaf, it was said, is a maxim 
applicable to the Hindil law of adoption. (/) There may 

(a) Kani Anand Kunwar etal v. The Court of Wards, I. L. R. 6 
Calc P. 0. 764. See above, p, 498. 

(b) Ib. 

(c) B. Sheo Manog Singh v.B. Bam Pralca% Singh, 6 C.S.D.A.R. 145. 

(d) By Bajesburee Koonwar v. Maharanee Indurjeet Koonwar, 6 C. 

W. R. 1. 

(e) Bajendronath Holdar v. Jagendronath Banerjee, 14 M I. A. 67 ; 
so also Mussi, Mixlleh v. Parmanimd, 4 Doc. N. W. P. 201. 

(/ ) Radhakissen v. Sreekisscn, 1 C. W. R. 62. Ignorance of the 
law does not relieve from a liability, but it operates no further. 
See per Blackburn, J., in Reg. v. Mayor of Tewkesbury, L. R. 3 Q. B. 
pp. 629, 635. See also per Lord Westbury in Cooper v. Phibhs, L. R. 
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however be an excusable ignorance as when the Judicial 
Committee said ; — “ The concurrence of the widow, 
and the various acts of acquiescence attributed to her, 
would be important if they were brought to bear upon a 
question which depended upon the preponderance of evi- 
dence ; but if the facts are once ascertained, presumptions 
arising from conduct cannot establish a right which the 
facts themselves disprove. The appellant is a Hindu 
female. So long as she is acting without the guidance of a 
disinterested adviser her acquiescence in an alleged adoption 
or will ought not to prejudice her. In such a case as the 
present it was hardly to be expected that she would be 
capable of distinguishing between an adoption in fact, and 
a legal adoption, or between a will in fact, and a valid will. 
The acts attributed to her are really no confirmation of 
the respondent's case, as every one of them upon which 
reliance is placed might equally have been done with respect 
to a legal or an avoidable adoption.’^ {a) 

An acquiescence arising from ignorance is not binding, 
though the ignorance is of the law applicable to the particu- 
lar case, (b) So too consent given by the first adopted son to 
an arrangement of his father under which the second adopted 
son was allotted certain property would not, it was ruled, be 
binding on the first adopted son, if he gave the consent iu 
ignorance of his right, or if the father departed from the 
arrangement to the complete disinherison of the first son 
himself, (r) 

An assent obtained by a widow on a representation of an 
authority from her husband will not avail as against the 

2 E. andl. A at p 170. Jagann{Uha in Colob. Dig. Bk. II. Chap. 

IV, T. 54, and the judgment of the Judicial Committee in Periasami 

V. PeHasami, L. R. 5 I. A. 61, 76. 

(a) Tayammaul v. Sasliachnlla Naiker, 10 M. I. A. 429. 

(h) See Rangamma v. Atchamma, 4 M I. A. 1. ; Beauchamp y, Winn, 
L. R. 6 E. and I. A. 223 ; Thomson v. Eastwood, L. R. 2 A. C, 215, 
and per Sir G. Jessel, M. R. in Lacey v. EiU, B. 4 Ch. D. at. p. 54f6. 

(c) Sudanuttd Mohapattur v. Bonomallee, Marshall, 317. 
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sapinda heirs. The assent, too, being moved by self-inter- 
est, was held insufficient, (a) 

5.— SUITS IN WHICH ADOPTION IS AN INCIDENTAL 
QUESTION 

An adoption de facto must be supposed to be valid until 
set aside, (h) An objection that an adoptee was the eldest 
son bf his natural father was rejected in special appeal, 
because though raised it was not pressed in the lower Courts, 
nor taken specially in the petition of special appeal, (c) 

A case in which a conveyance was absolute, unless the 
grantor should adopt a son, but in that case to be subject to 
redemption, was held a sale subject to conversion into a 
mortgage during the veudor^s life, but to become irredeemable 
on his death, {d) 

A widow may resist an ejectment brought by a person 
whom she has recognized as adopted son on the ground of 
the invalidity of the adoption, though her acknowledgment 
has been acted on by the authorities, (c) 

A plaintiff sued as widow of an adopted son for property 
of the adoptive father, and also on the ground of devise to 
the son. The adoption was held invalid according to Hindi! 
law, yet the High Court held that as the language of the 
testator sufficiently indicated tho person who was to be the 
object of bis bounty, that person was entitled to the property, 
although the testator conceived him to possess a charac- 
ter, which, ill point of law, could not be sustained. (/) In a 
similar case it was held by the Judicial Committee that 

(a) Karunabdhi \ .G()2)aln, I. L. 11 7 I A. 17.‘5, 177- Savigny demos 
the generally nullifying effect of error. Spc his System, Yol. 3, Ajip. 
Vlir. and in the same sense Coleb Bk. TI Oh. IV'. T. ot Comm. 

(&) Nitukoo Smfjh v. Punn Bhiin SInrjh, 12 0. W. R. 356. 

(c) Joy Tara Dossee v. Hoy Chuvdpv Ghoso, 1 C. W. R 136. >SVe 
above, Sub-Sec. 4. 

{(1) Sabhdbhat v, Vdsaderhhaf, I. L. R. 2 Bom. 113. 

Tkakoor Oomrao Singh v. Thakooraiipp Maliiab Koonwar, 2 Agra 
Rep 103 Sep above, Sub -Sec. 4, p 1227. 

{/) Jivanee Bhaypp v. J/r« Bhaijto, 2 M II C. R 462. 
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according to the true construction of the testator^s will there 
was a gift of property to a designated person, indepen- 
dently of the performance of ceremonies, (a) 

C.— SUITS AND PROCEEDINGS CONSEQUENT 
ON ADOPTION 

In granting a certificate under Act XXVII. of 1860 to an 
adopted son, a nephew of the deceased, the Judge ought to 
look into the fitness as well as the propinquity of the adop- 
tee. (6) 

After adoption, the father had a son born to him. In 
a partition he gave the adopted boy a larger share than 
he was by law entitled to receive. The father then married 
a second wife, and had by her several children. These, it 
was held, could not contest the above disposition in favour , 
of the adoptee, (c) 

Documents of the like tenor were executed by a man and 
his adopted son by which the property of the former was 
made over to his wife for life, without power of alienation, 
and a succession was secured to the adopted son. This was 
construed as a family settlement, giving to the son an estate 
in remainder, not as giving to the wife as a widow such an 
estate as if there had been no son. (d) 

The title of a second (invalidly) adopted son could not 
bo maintained, it was held, on the ground of acquiescence by 
the first, as this had proceeded on an assertion by the 
father of the second son^s right. Whether the first son^s 
ratification would have the effect in such a case of previous 
consent was thought doubtful; but at any rate there had 
not been the knowledge which would make it binding, (e) 

(а) Nidhoomoni Dehya v. Saroda Persliad, L. R. 3 I. A. 253. 

(б) Nunkoo Singh v Pwm Dhun Singh, 12 C. W. R. 356. 

(c) Yekeyamian v. Agniswarian ef al, 4 M fl. C. R. 307. See above, 
pp. 77, 702, 776. 

(d) Musst Bhaghuttee Daee v. Cliowdry Bhnlanath Thakoor, 1j. R. 2 
I. A. 256. 

' {e) Rangamma v. Atchanimaf 4 M. I. A. 1, 103 On the doctrine of 

Acquiescence see Beauchamp v. Winn, L. R. 6 E & I, App. 233. On 
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The first adopted son, however, was allowed to retain all he 
could claim against the father^s disposition only on condition 
of giving up to the second all over which the father had 
unfettered power. 

An adoptee, like a natural born son, cannot claim to have 
a specific share declared and defined, but is only entitled to a 
decree declaring that the property is ancestral. (a) A suit by 
the son of a first adopted son having been brought as heir of 
the second adopted son, the plaintiff cannot in appeal change 
his ground of action, treat the second adopted son as trespasser, 
and seek to recover property as belonging to his ancestor.(6) 

A son adopted pendente lite, to be bound by a pending 
suit affecting his adoptive fatlier^s ancestral property, must 
be made a party to the suit, (c) 

A representation made by one party for the purpose of 
influencing the conduct of the other party ( as to marriage, 
giving in adoption, &c.), and acted on by him will in general 
be sufficient to entitle him to the assistance of the Court 
for the purpose of realizing such representation. (J) 

After the death of an adopted son, a widow alienated part 
of the property and subsequently adopted again. It was held 
that the second adopted son took subject to the alienation, (e) 

Election see per James, L. J., in Codrington v. Lindsay, L. R. 8 Ch. 
A. pp. 578, 592. 

(fl) Heera Singh v. Biirzar Singh, 1 Agra H. C. R 256. He cannot 
claim definition without partition, as the shares may vary through 
births and deaths, &c. 

(5) Gopee Lall v. Musst. Ghandraolce Buhoojee, 11 B. L. R. P. C. 
891; S. 0.19 0. W. R. P. C. 12. The adoption hereof the second son 
was invalid according to Hindd law, as the first had left a son. See 
above, p. 944. 

(c) Rambhat v. Lakshman Chlntdman Maydla, I. L. R. 5 Bom. A. 
C. J. p. 630. 

(d) Bhala Naham v. Parbhu Hari, I. L. R. 2 Bom. 67- 

(e) Gohindo Nath Roy v. Ram Kanay Chowdhry, 24 0. W. R. 183. 
Reference is made to Bhoohun Moyee's case, 10 M. I. A. 165; see 
Sreemutty Deeno Moyee Dossee v. Doorga Per shad Mitter, 3 C, W. R. 
6 Misc. R. Above, p. 367. 
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A widow redeems a mortgage of her husband and sells 
the property at a profit. She then adopts a boy; and in the 
deed of adoption agrees to let the boy have the property 
when released.” The purchaser is said to have attested the 
deed of adoption. It was held that the attestation does not 
bind the purchaser either as to an agreement of resale or as 
to the price for which the property was to be sold, (a) 

When a widow applies under Act XL. of 1858 for a certi- 
ficate in respect of an estate alleged to belong to an adopted 
son, the questions for inquiry are : (1) minority of the boy; 
(2) fitness of the petitioner for management, (b) A certifi- 
cate under Act XL. of 1858 is rightly given to the guardian, 
where there is no doubt of the fact of adoption, the objector, 
who does not claim to bo the guardian, having no locu8 
standi, (c) A certificate of guardianship was refused when 
the validity of the adoption was disputed, (ci) 

An adoptive mother, as next heir, was held entitled to 
the management of a lunatic^s estate in preference to a 
uterine brother, (c) 

A lady who has adopted a son may, as his guardian, be 
served with an order of foreclosure under the Bengal law. (/) 
^^In a Nuggur Panchaet case ... in which both parties 
and Panch were Brahmans and Kulkarnis, the widow of an 
adoptee obtained a decree for the possession of a vatan 
given to him by tho adopter (by the deed of adoption), in 
opposition to a claim set up by the nephew of the latter 
according to blood.” {g) 


(a) Ramhhat v Ramrbandra, Bom H. C. P. J. 1879, p. 426. 

(J) Brohmo Moyee v Chettur Monee, 8 C. W. R. 25. 

(c) Kisto Kishore Boy v. Isstir Chunder Roy, 15 C. W. R. 166, 

(d) Above, pp. 1021 — 22. 

(e) Huree Kishore Bhya v. Nullita Soonduree Ooopta, 18 C. W. B. 
340. 

(/) Ras Muni Bihiah v. Pran Kishen Bas, A M. I. A. 392. Ssb 
now above, p. 674. 

(g) Steele, L. C. p. 188. 
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A widow has not really such an interest in the appeal or 
such a lociis stanUi as entitles her to insist that an appeal 
should go on, though the minor party, her adopted son, in 
whose name the suit was brought, after coming of age, wish- 
es to withdraw from it. (a) 

A widow, claiming under the will of her husband, is the 
proper person to obtain a certificate under Act XXVII. of 
1860, notwithstanding the objection of a person alleged to 
be the adopted son of deceased. {&) 

Ay alleging himself to be an adopted son, opposed the 
application for the grant of certificate under Act XXVII. 
of 1860 to By who, irrespective of the alleged adoption, 
would bo the legal lineal heir of the deceased ; the Court 
before which the application was made refused to grant the 
certificate on the ground that sufficient prima facie evidence 
existed establishing the validity of the adoption. On appeal 
it was held that the Appellate Court, concurring with the 
opinion expressed by the Court of first instance in respect 
of i\LQ factum of the adoption, would not be justified in setting 
aside the decision on the ground that such Court was wrong 
in entering into and deciding the question as to the validity 
of the adoption. It was laid down that on an application for 
the grant of certificate under Act XXVII. of 1860, opposed 
by a party alleging a preferential title to it, the Courts should 
adjudicate the question of title with a view to determine 
which party has the preferential right to the certificate, (c) 

(a) By Bisioopria Putmadaye v. Nund Dhull, 13 M. I. A. 602. 

(5) Bissumbhur Shaha v. Sy Phool Mala, 21 C. W. R. 31 ; i. e. until 
he establishes his adoption. 

(c) Sheetanath Mooherjee v. Promothonath Mookerjee, 1. L. R. 6 
Calc. 303. 

Reference was made to Kali Coomar Chatter jee r. Tara Prosunno 
Mookerjee, 5 Calc. L. R. 517 ; Musst Anundee Kooer v. Bachoo Sing, 
20 C. W. R. 476 ; In re Oodotjehurn Mitter, I. L. R. 4 Calc. 411 ; 
Koonj Beliary Chowdhry v. Oocool Chunder Chowdhry, I. L. R. 3 Calc. 
616. 
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A permission to adopt during the life of the son cannot have 
effect given to it. (a) 

A widow, by virtue of the authority given by her hus- 
band^s will, adopted a son and afterwards discarded him 
for misbehaviour. The boy, on attaining maturity, applied 
for the withdrawal of the certificate and for the grant of one 
to him. The validity of the will, it was said, could only form 
the subject-matter of a regular suit. It could not be con- 
tested 111 a summary proceeding, (h) 

Where a will gave the testator\ widow permission to 
adopt and made provision for the adopted son entering into 
possession only after her death, providing further that if 
the adopted son died iin manned tlie estate should pass to 
the testatoi*’*^ ne<irest sdjiiafia it was held that the gift 

or be(jU(‘st was, aecoialmg to the doctrine laid down in the 
case of Tdijoi'r v. void and of none effect, because 

th(' nearest sapinda \\as a person ^^ho might not be in exist- 
ence at the death of tlie testator, and one wlio could not 
be ascertained at tliat time, (c) 

The case of BaJjiHif/i Sahal v. Ihspiiffn Shigh (J) was 
this. A llindii testator died, leaving B, alleged to bo his 
adopted son, and (\ who would be his heii* in default of 
adoption, and made a will of which B applied for probate, 
and it was held under the Succession Act and Ifinilti Wills 
Act that creditors of C were not parties having any interest 
in the estate of tlie deceased, and were therefore not entitled 
to oppose the grant of probate. Their Lordships think 
this was a right decision.” (0 

(a) tSf'c nbov (s }> iKiS. 

(d) Ji>su)’ Chfi u<h r V Poonmn Be>he<, IC.W. U. It). It would 

bo hard to Hiul nnv aiifhority ior a widow’s ** discarding” a son 
really adopted. Slu* i.s dejieiident on liini, not lie on her above, 

pp. il5;h 11711 

(r) Ramgnift ( Aihaijn Krisfo Soondaci* Dehut, l20 C AV. R. 1/2 
S’^p abo\ 0 , p 217 

Id) L. R 2 Calc 2()S 

(e) Rnpik NiJmoni tSingh Deo Bohadonr v runuialh MoohLvjec, h. 
R lO 1 A pp 8o, h(J. 

155 H 
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7.— JUDGMENTS AND EVIDENCE IN PREVIOUS CASES. 

A decision by a competent Court upon a question 
of adoption is not a judgment ‘ni rem or binding upon 
strangers^ nor is a decree in such a case admissible as 
evidence against strangers, (a) nor is it binding on any 
reversionary heir not a party to the suit, nor upon an adoptee 
in a suit by a reversionary not a party to the former 
suit, (b) 

The plaintiff^s adoption, it was said, having been in issue 
in a former suit, tliougli th(‘ deieiidant was not a party to it, 
and decided in the plaintillN liivoui*, was to be held good 
against the defendant until he got proof against the 
adoption (r) or could ])r()ve fraud or collusion, (d) But 
in Padiihi CoonKtr! JJ(d)C(ds VAise (r) it was held that 
a former judgment against tlio validity of an adoption was 
not 7^es judicaia when the parties had been changed, but 
that the decision of the fioint of law on which the judgment 
had turned was binding as a pn'cedent. A suit to set aside 
the adoption of the defendant, in which the adoptive mother 
was made a party, was held baried by 8('ction 2 Act VIII. of 
1859, because the same issue as to the validity of the adop- 
tion had been tried substantially in a former suit between 
the same parties as to a portion of the property now at 
issue. (/) A plaintiff suing for property belonging to a 
Hindft widow on the ground of his being an adopted son of 


(a) Kanhya La II v. Bad ha Chan), 7 C. W R. .*38 

[h) Jamoona Dassya v. Bainasooitdar) Dasffya, 2-5 C W. R. 235; S. 
C. I. L. R. 3 I. App. 72 Tlioi'o is not in fact a recognized process 
by which an adoption can be established or set aside as to all persons. 

(c) Seetaram v. Jv^rjohnadoo Boar, 2 C W. R. 168. 

(d) Rijicristo Roy v. Kishorcr Mohaa Mujoomdar, 3 C. W R. 14. 

(e) L. R 8 1. A. 221) 

(/) Krhfo Bcharee Hoy v. Bamvare Loll Roy, 19 C W. R. 62. 
See now Act XIV. of U82, bcc. 13. 
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her husband's brother is not barred by a decision, in respect 
of other property, that he was not such, (a) 

In a suit between the adopted son of a landlord and the 
adopted son of his tenant, the decree being in favor of plain- 
tiff by a competent Court, an appeal to the Privy Council or 
an omission to take rent for many years or to eject defend- 
ant, did not, it was held, Jilter the relationship of landlord 
and tenant between the parties, (b) 

The denial by A in an inquiry under Bombay Regulation 
VIII. of 1827 that lJ was adopted son of C, docs not abso- 
lutely estop A from asserting in a sii])se(juont suit that 
C adopted 1j. (r) 

A deposition of a pltiintifl, in a suit against defendant, a 
widow (managing for her minor first adopted son) is not admis- 
sil)lo in evidence under Sec. Sd of the Evidence Act in a 
subsequent suit by the defendant widow as mother and 
guardian of a second adopted son, as that son is not a repre- 
sentative in inter(\st of the wido.v who was party to the 
former suit, but sues in his own right. (<l) 

(a) Kripfi Jiam Blntijvan Pnss, ](» (\ W. R. 100 The parties 
haring been the same would be bound by a prior adjudication on the 
same question of right or jural relation between them, though the 
physical objects of their conteutioii were dilTerent, see Act XIV of 
18^2,^00. Vo Krihfni(( hai i lidif V Musst, Btojeshwari Choo^dhranit 
L R. 2 I. A. 28.") A (jaestion of limitation decided in a suit as to one 
piece of property was disallowed in a suit as to another in Mahdraja 
Rajender KisJieu Sing v. Raja Saheb Pershad Setn. Pr. Co. 21, May, 
1874. 

(5) Hiu'onnfh Roy v. Goluchiath Chowdhry, 19 C. W. R. 18. Limi- 
tation is computed from the determination of the tenancy, and the 
time is 12 years Act XV. of 1877, Sch 11. Art. Id9. 

(c) Pandurmig Ballal V. Dhondo Ballal, Bom. H. 0. P. J. 1876, p. 
209. 

(d) Mrinmoyce Dahca v. Bhoohunmoijee Dahea, 15 B. L. R. 1 ; S. C. 
23 0. W. R. 42. The decision may be questioned on the ground that 
there must be a continuity of the estate and of representation of it. 
The other party must of course be the same in both suits to make 
his deposition admissible. 
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SUITS ANP PROCEEDINGS. [bk. iii, s. vtii. 8. 


A certificate may be granted to a widow, as guardian 
of her minor son, to collect her husband^s debts, not- 
withstanding that her husband^s adoption has been set 
aside, (a) 


8 —LIMITATION. 

The limitation prescribed for a suit for a declaration of 
the validity of an adoption is six years from an interference 
with the rights of the adopted son as such, (h) In a 
suit for a declaration that an adoption was not made or 
was not valid, the same period of limitation runs from 
when the allc^god ado])tion becomes known to the 
plaintiff.’^ (c) 

Whore a widow, after the death of her son, adopts a 
boy under an alleged will of her husband, and a sister of 
the natural son sues for tlie inheritance on behalf of her son, 
disputing the will and the adoption, the cause of action 
arises on the death of the widow, not on the date of 
the adoption. An acknowledgment of the sister, previous 
to the birth of her son, admitting the adoption, does not 
bar the son’s right {d) ; and he may sue within three years 
from attaining his majority. A reversioner^s right to sue for 
possession by setting aside an adoption by a widow accrues 
on the death of the widow and not on the date of an adop- 


(а) Nitto Kallen Debar v Ohlioy Gohiml, .*) 0. W. R. Misc. R. 10. 

(б) Act XV. of 1877, Sch. II. Art, 119. The intention must, rt 
seems, be to bar a suit on the ground of adoption in respect of the 
rights interfered with. An adoption cannot be cancelled by a mere 
seizure of an insignificant piece of property on a denial of adoption 
which remains unchallenged only because it is not worth while to 
challenge it. 

(c) Ib. Art. 118. Ser above, p. 1002, Note (a). 

(d) Tarim Charan v. Sarocla Sundari Daeif 3 JB. L. R. A. C. J. 145 ; 
S. 0. lie. W, R. 468. See note (c). In Bombay the daughter 
would have to sue in her own right, which precedes that of her son. 
See above, pp. 104, 107. 
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tion. (a) Possession by strangers as adopted sons of a 
widow is not adverse against tbe reversioners so long as she 
is alive, {b) As against an adopted son, suing for his share 
in the ancestral estate, limitation begins on demand and 
refusal, (r) The time now runs from when a person exclud- 
ed is aware of the exclusion, (d) 

(а) Sri'nafh GangopadhyaY. Makes ChanAia Ttoy, 4 6. L. R 3 F. B. 
Mussf Raj Koomrar v MitSbf Inderjeet Koonvwr, 13 C.W.R 62; Tart- 
ni Gharan v. Saroda Sundarl Dasi^ 3 B. L R. A. C. J. 145 ; S C. 
11 C. W. R. 468 Comp, note (r) p. 1236. 

(б) Srinath Gangopadlnjo v Makes Chandra, 4 B. L. R. 3 F. B. 

(c) Ayyavu Mtippannr v. Niladafchi Ammal, 1 M. H. C. R. 46; 3 M. 
H. C. R. 99. 

{d) Hari v. Marnfi^ T. L R. 6 Bom. 741 ; Act XV. of 1877, Sch. II. 
Art. 127. 




APPENDIX. 


TransJattons (tf Yajunvalkijay IL 47, 60^ ami ]75, with the 
Comnienfarii on th*^sc crracti of the Mitakshard. By Dr. A. 
Fuhrer. 


Ydjnnvalkyo, IL 47. (a) 

“A son neod not pay, in this world, money due by bis father for 
s})irituous liquoi>, for iustfiil pleasures, for losses at play ; nor what 
remains unpaid of a fine or toll; nor anything idly promised.” 

Vij 1 1 d iios iut ra’s Commen fary . 

A debt incurred by a drinker of spirituous liquors, or under the 
influence of lust for the sake of enjoying a woman, or cansed by 
losses at play, what remains due of a fine or toll, (6) and money idly 
promised, that is, promi‘^ed to impostors, bards, wrestlers, or the 
rest ; for it is declared in a SmriH : “ Fruitless is a present given to 
an impostor, a bard, a wrestler, a quack, a knave, a fortune-teller, a 
spy, or a robber -all such debts incurred by the father, his son or 
other heir need not pay to the vintner and the rest. In the above 
clause, it is mentioned that the remaining portion of a fine or toll 
should not be paid; by that is not to understand that he has to pay 
the whole sum, if it is to be paid. For U^^anas says in his Smiiti : 

The son need not pay the fine or the balance of a fine, a toll or the 
balance of a toll, or [any debt of the father] which is not proper.’^ (c) 
Also Ganiama [XII, 41] says: “Money due by a surety, a commer- 
cial debt, a toll, debts contracted for s[)irituous liquors, a loss at 
play, and a fine shall not involve the sons, that is, they shall not be 
paid by the sons [of the debtors] ” In this way it has been men- 
tioned which kinds of debts should not be paid. 


(a) See above, p. 626 

(b) Haradatta in his Commentary on Gautama, XII. 41, explains 
6ulka “ fee due to the parents of the bride.” The same does Jagan- 
n&tha, see Colebrooke, Digest I. 202. 

(c) According to Viramitrodaya, 1 106, p. 1, debts for wines and 
spirits are improper debts. 
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Ydjuavalkya, II. 50. (a) 

“ The father being gone to a foreign country, or deceased [natu- 
rally or civilly], or afflicted with an incurable disease, the sons or 
their sons must pay his debt, but, if disputed, it must be proved by 
witnesses.” 


V ij ii d j ivBva ra's Co)ttiiLCutary. 

If the father is dead [naturally deceased, or having become a 
religious anchorite], or has gone to a distant abode in a foreign 
country, before having paid the due debts, or if he be afflicted with 
an incurable disease, the debts contracted by him must be paid by the 
sous and grandsons, even it he has left no property, on account of 
their being his sons and grandsons, ^flie order of paying is this; 
In the absence of the father the son, in the absence of the son the 
grandson ; but if the son or the grandson were to deny, that which 
has been proved by witnesses and the rest \_L e documents] should 
be discharged. In the first clause, it is said that the debt should 
be paid off in case the father has gone to a foreign country ; but as 
to the question when it should be paid off, the date fixed by Na- 
rada is to be admitted. For Ndrada says in his Smriti [I. 14]: 

“ The father, paternal uncle, or elder brother, haN ing travelled to a 
foreign country, the son [or nephew, or younger brother even] shall 
not be forced to discharge the debt, until twent}* years have elapsed.” 
After the death of the father, the son if he b(» apraptavyavahara [i. c. 
if he have not yet reached full ago |, is not bound to pay the debt : 
otherwise, if he be fully grown up, he i.s to discharge it The time 
has also been fixed by Ndrado, for ho says [1 Jl, 38u] ; “A child 
is comparable to an embryo up to his eighth year; a boy is called 
youth (pauganda) up to his sixteenth year. Afterwards he is of 
age and independent, in case his parents be dead ” He is not 
bound to pay the debt, even after the death of his parents, though he 
be independent, being still a boy For it is said in a Sntrlil : “ If he 
have not yet reached full age-apraptav^^avahara — and be independent, 
he is not bound to pay the debt, because the independence depends on 
his age, and that age is to be counted by (jualificationsand the years.” 
The term apiaptavyavahara includes also those that are forbidden 
to proclaim and to summon (before a court of law) For b, Smriti 
says: ” Apraptavyavaharas, messengers, those that are ready to 
give alms, ascetics, or those immersed in difficulties should not be 
proclaimed to or summoned by the king.” Therefore it is declared 


{a) c above, j). 6 Jo 



ArPBNDIX< 


1241 


in another Stnrlti : ** When the son has reached his full age— pr&pta- 
yyavah&ra — he should, not caring for his own interest, discharge the 
debt in such a way that he may not go to hell.” As regards the 
performance of funeral rites (6r&ddha), even a boy is admitted. For 
•Oaiitama [II. 5] says : Except the religious performances in honor 
of the deceased father, the boy is not allowed to recite Vedic texts 
anywhere,” By the plurality of sons and grandsons spoken of in 
the first clause it is to be understood, that if there are many, they 
should discharge the debt each in proportion to his own share, if 
living separated. And if living united, the head of them all should 
pay it from the common stock in the proportion of the different 
debts (gunapradh&na). For Ndrada [I. 3, 2] says : “ After the 
death of the father, the sons, living separated, shall discharge the 
debt according to their respective shares, and if living united, he 
who has taken the burden [of a paterfamilias] upon himself, shall 
pay it.” Though, in the first clause, it is said in general that the 
sons and grandsons shall discharge the debt of the father, still it 
should be paid by sons with the interest as the father does ; the 
difference being that the grandson should only pay the principal 
and not the interest, ¥or Brikaspafi says : “The sons must pay 
the debts of their father, when proved, as if it were their own [i. e. 
with interest] ; the grandson has to pay only the principal, while the 
great-grandson shall not bo compelled to pay anything unless he 
have assets.” When prov'cd, signifies when established by the testi- 
mony of witnesses. Thus has been shown the liability for debts of 
the debtor, his son, and his grandson, and to whom it belongs to pay 
when they exist together. 


VijMnesvara’s Commentary on Ydjnavalkya, II. 175. (a) 

On the Resumption of Gifts. Now, according to the lawful and 
unlawful way, I mention at large the chapters on law (vyavahara) 
styled “Non-Resumption of Gifts” (dattaiiapakarma) and “Re- 
sumption of Gifts” (dattapradauika). Ndrada [II. 4, 1] thus men- 
tions the form of datt&pradauika : “ When a man, having unduly 
given a thing, desires to recover it, it is called “ Resumption of Gift,” 
which is a title of judicial procedure. Resumption of gifts is that 
title of administrative justice according to which a man wishes to 
take back a gift which has not been made in a due form [that is, iu 
a prohibited mode] i. e. that title of law by which a gift is with- 


156 a 


(a) See above, p. 759. 
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drawn which has been made unduly. That title of law is styled 
** Non-Resumption of Gifts ** (datt&nap4karma) by which a gift can- 
not be taken back when once given by ways sanctioned by laws. 
Gifts are four-fold ; for Ndrada [II. 4, 2] says ; “ In civil affairs, 
the law of gift is four-fold : what may be given (deya), or what may • 
not be given (adeya) ; and what is a valid gift (datta), or what is not a 
valid gift (adatta).’* An alienable gift is that which is fitting the 
d^nakriyS* (the action of giving gifts), and which is sanctioned by 
law. An unalienable gift is that which cannot be given as a gift 
either because one cannot own it or because its giving is not sanc- 
tioned by law. An alienated gift is that which is given away and 
cannot be taken back because of its being given by one when in a 
sane state. An unalicnated gift is that which can be taken back 
though once given. Now I mention briefly the four-fold gifts. Yd^ 
jnavalkya [II 175] says : “ Without injuring the family estate, per- 
sonal property may be given away, except a wife or a son ; but not 
the whole of a man’s estate, if he have issue living ; nor what he 
has promised to another.” That may be given away which is one’s 
self-acquired property and which has been left after the expenses 
for the maintenance of the family have been defrayed, because the 
support of the family is necessary. For Manu [VIII. 36] says ; 
“ Aged parents, an honourable wife, an infant child must be main- 
tained even by means of a hundred trespasses.” Thereupon it has 
been stated that alienable gifts are of one kind only, namely as re- 
gards personal property. What is bailed for delivery, what is let 
for use, a pledge, joint property, and a deposit : these five have been 
proved, on the contrary supposition, to be unalienable gifts. For 
Ndrada [II. 4, 4, 5] mentions eight unalienable things : An article 

bailed for delivery, a- thing borrowed for use, a pledge, joint property, 
a deposit, a son, a wife, the whole estate of a man who has issue 
living, and [of course], what has been promised to another : the 
sages have declared unalienable even by a man oppressed with 
grievous calamities.” By saying ‘‘these five things are unalienable 
is not to be understood that we have only a (mere) claim on these 
things, since a wife, son, and what has been promised are included 
in the term “ personal property but that personal property may be 
given away, excepting a wife, or a son. If then a son, or grandson, or 
the like survive, the whole property shall not be given away. For 
it is said in a Smriti : “ He who has begotten a son and performed 
his tonsure shall provide for his sustenance.” If he has promised 
a golden piece or the like to somebody, he is not allowed to keep 
his promise (at the cost of privation to his offspring). 
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Abduction gives no marital right 8826 

Abeyance of an estate not tolerated 178 

Absence — what constitutes 676 

of a coparcener does not bar partition 676, 81^ 

of a co-sharer, sale during 677c 

gift possible during 686c 

in case of partition 676 

See Absentee ; Emigration 3 

Absent Husband — His wife^s competence in Adoption. See 

Adoption V 1071 

Absentee — partition not postponed for the return of— 677 


share of must be sot apart on partition. 676, 801, 

81 ^ 


•may be deposited with his son if fit 


to take care of it 802 

— returning, may claim repartition 676 

• his share made up by deductions ••••»» 702 

descendants of may claim to the seventh 

degree 73, 677, 8286 

— represented is bound by partition 677 

See Partition ; Distribution of Property. 

Acceptance — indications of — in cases of adoption 1088 


See Adoption II 922, 92dn ; lY. 1070, 1072 ; VI. 1082, 1084,. 

1086, 1087, 1089, 1125, 1130, 1146 
Accretion — made with aid of ancestral property becomes an- 
cestral property 709 

ancestral property, recovered by coparcener, is 

generally an and partible 718 

Accumulations— how dealt with on partition 723 

-by father, when ranked as his separate pro- 
perty 723, 724 

when not 725 

•———out of allotments in a Zamind&ri are separate 

property of allottee 158, 743 

— 'not rendered joint property by Kul4oh4ra..,158, 748 

— —by a widow * 314 
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Accumulations — property purchased by widow out of from 

her husband’s property goes along with the property ... 315 

except perhaps where there is an intention to appropriate 

separately 315, 816 

See Savings 168 ; Widow. 

Achiha 31 

AcKiRYA — See Preceptor 137, 144, 481, 496, 500 

— — inherits from pupil 714 

Acknowlei>gment — of debt 102 

See Adoption Ylll 1236 

Manager 612 

Acquiescence — of coparceners in alienation by manager binds 

them 749, 760 

immoveable property recovered with of copar- 
ceners ranks as ancestral property 718 

■■ ' - ' ■ in partition is conclusive 702e, 703« 

exceptions ib. 

■ in holding a lease from a single sharer is presumed 

after some ycai’s from partition 779 

long in possession by a mortgagee from father 

binds son 618 

— ■ in adoption by female 1089 

See Adoption VIII 1227 

■ - in Will by female unadvised 1089 

■ — through misrepresentation or ignorance not bind- 

ing 1227, 1229 

See Ignorance ; Estoppel. 

Acquirer — See Acquisition 171 j Property 721, 724 

other than manager entitled to a double share ... 726a 

Acquisition — of ownership, means of 171 

wife's belongs to her husband 91, 292, 301 

wife’s by prostitution belongs to her husband 616 

■ — by father and grandfather inherited by the son 

alone 340 

See Son. 

■ by members of joint family, presumed to be joint 

property 720 

separate s. See Property, separate and self- 

acquired 716e, 721 

See Burden of Proof ; Distribution of Property. 

Actiok-*«&s Cause of Action 6295 

Suit. 
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— pointing to dissolution of union, but not conclusive. 687 1 688 

Acts in extremis— closely scrutinized. See Adoption III 949 

Adhivedanika 2C7a, 268, 291 

.. is a kind of Sbridhana 370, 371 

a woman may eject her husband from a house 

given to her by him as 302a 

290 

is a kind of Stridhana 267, 370, 371 

290 

' - is a kind of Stridhana... 267 

Administration of Minor’s Estate 672c, 674e 

Soe Manager ; Widow ; Guardian ; Minor ; Adoption VIII. 

1223, 1231, 1232 

Administrator— suing, to set forth his qualification 226e 

had formerly no title against heir 2256 

estate now vests in 225 

See Executor. 

Admissions — effect of (Adoption) 1226 sb 

cannot be taken advantage of by stranger to 

agreement 189c 

Adopted Grandson — See Grandson by Adoption. 

Adopieu Great-Grandson— succession of 71, 651 

Adopted Son — See Adoption ; Descendants. 

of father and of (begotten) son, their relative 

rights 372 

See Adoption VJI. 

and begotten son, their relative rights 373, 388 

See Adoption VII. 

Adoption— I. Sources of the law of 859ss 

comparative unimportance of in early ages.. 859 

The Veda of little importance as a direct source. 859 
origin of 876 

■ ■ not allowed in the Bh^tele caste, while male 

kinsmen survive 868 

importance of custom as a source 868 

Nature and Place in the Hindu System, 

— has attained importance by slow degrees 872, 890 

■ disallowed in many castes .121288 

fosterage preferred to in several castes iJb, 

— ■ — amongst lower castes recent and but partially 

allowed 919, 926, 121288 

motive for 872, 875, 901, 902, 905a, 921, 1002,1103 
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Adoption— II. a pingle is a fulfilment of religious duty 

where the Saipsk&ras are performed 1148 

no kriya amongst Jains 1050e 

— has with them a different basis ih, 

- ' is for husband not for wife 522 

of a daughter not allowed 873c^, 932, 933 

place of formerly filled by levirato and the 

appointment of a daughter 877 

the adopted is a “reflexion of a begotten son” 883a, 1082 
he must bo born of one whom the adoptive father 

could have married 886, 1028 

daughter’s son cannot bo adopted except by 

Sfldras 434, 886, 887, 919, 1027, 1030 

sister’s son cannot be adopted except by ^hdras 

434, 887, 888a, 919, 1027, 1030 

orphans cannot be adopted 894 e, 930^ 

a parent alone may give in and to a father 

or his wife 895c 

an adopted son cannot be given in — 895c 

effect of by uncle 898 

law of in China 899c 

in Rome 905d, 916a, 925c, 930^ 

— — at Athens 916c, 938c 

- after investiture (below IV, 
8996 


effect of — 

Yll) 

filial connexion depends on the Samskaras 9386 

reasons why not more common 901/i 

recommended but not enjoined 9u3 

in Bombay and Madras, widow may adopt 

without express power 904 

but cannot be compelled to do so 904, 905 

does not forfeit her right by her refusal 392 

coparceners cannot be compelled to assent to 

an 904 

assent of coparceners necessary to according 

to some authorities 904d, lOOlss 

when necessary according to the High Courts ... ib* 
widow must adopt the boy designated by her 

husband 9046, 965 

proper only when the birth of a sou becomes 

very improbable 905, OSOjjr, 940^ 

not indispensable to the attainment of salvation. 905<» 
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Adoption — age for making 


e for making is that of discretion or capacity 

905d, 947 

personal defects of the son born may justify 908 

his blindness, or dumbness, do not justify 908, 946 

as to insanity 

wife of a disqualified person may adopt, by 

custom 580 s8, 908 

not by the stricter law 

of an only son is invalid... 908, 909a, 911, 912, 914 1010 

except in Madras and N. W. Provinces 9096, 1042 

answers of the different castes on the subject 

of such 909b 

the doctrine o^factuvi valot in 909a 

of one of two sons 90^, 911 

once complete is indefeasible (below VII )... 909a, 934i 

both parents ought to concur in giving in ... 910 

in some instances, the head of the family may 

perhaps give as such 910 

mother’s assent not indispensable 910c, 1069s8 

of the only son of a brother is valid 913, 914 

of the eldest son valid (below IV.l 915 

while an adopted son exists invalid 916, 917, 944 

double valid according to Sir T. Strange ... 917 

but invalid according to other authorities 917 

Sec below III. 

simultaneous of two sons void 917y, 281 

SOdra’s capacity to adopt discussed 919 

is (perhaps) complete by gift and acceptance, for 

all classes (below VI.) 922, 922|gr 

essential ceremonies in 922^ 

laukika — what is 922^ 

irregular annulled by castes 922/, 936 

a boy defectively adopted is regarded as a d&s or 

slave (below VII.) 922, 935 

difference between customary and religious. 924 

by dancing women and 

real 983a 

Homa sacrifice marks the completion of ... 9344 

severs the boy entirely from his family of birth. 934 

other effects of — 935as 

Sea below VII. 

begotten son takes precedence over adopted *••... 9S5$r 



1248 


INDEX. 


PAGB 

Adoption — second when adopted son declines to fulfil his 


duties 938 

sanction of Government and grantors of inams, 

to 936a, 955 

blood-connexion of the adopted son 938 

Roman . Influence of the church on ... 93r)a 

III. Capacity to adopt and its exercise. 

duty to adopt 940, 1148 

all males may adopt, exceptions 940 

when the duty arises ib. 

any sonlcss man may adopt ib. 

formerly males alone could adopt 941 

reasons for this ib. 

different opinions as to by women without 

authorization ib. 

for hushand, not for wife ib. 

funeral rites arc objects of 941, 942, .053 

inheritance only a secondary consideration 941 

of wife’s sister’s son allowed 942 

of daughter’s son invalid 

proof of (see below VI.) 942a 

pendente life 942 

by unmarried persons not prohibited 905, 918, 919, 

943, 913c 

in South Maratha country 90r>d 

by a Brahmachari 943c 

by a sonlcss widower 91-3 


alienation before birth or cannot be set aside 943a 

in life of son or grandson is invalid, exceptions, 

905, 906, 907, 917, 943, 9*44, 916 


not so as to a daughter 943Z 

double exceptionally allowed 944c 

during wife’s pregnancy allowed 945 

in case of a prior illegal ib. 

adopted son takes place of begotten one 945fi 

See VII. 

a supplementary process 945c 

insanity of the son enables father to adopt 946 

he is deemed sonlcss 9465 

as to other discpialifications ib. 

by daughter-in-law 342, 372, 946 

by father-in-law 
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Adoption — qncerc, wlicther expulsion from caste of a son jus- 
tifies a second 9466 

outcast, when restored, succeeds ib- 

Cajiacify in relation to Age 947 

age of the adopter iiiiliinited 

— improper by one under puberty *6. 

minor’s capacity to adopt 948c 

Capacity in relation to Intelligence. 

by men insane, insensible, and in cMremis 948, 919, 950 

Capacity as affected by hodity state 949, 960 

by leprosy, 949 

impotence, blindness,deafncbS, dumbness, disease. 950 

Capacity affected by the religious state ib. 

by asceticism ib. 

pollution ib. 

expulsion from caste prevents ib. 

not so jiccording to statute 961 

persons disqualilicd for inhcritanco cannot adopt ib, 

by or for a dis(iiialified person allowed by some 

casLcs 681a, 951 

Ri{h‘s of particidar caffes 951 

by ISTagar Brahnianas 970c 

Vaisyas 951 

— Sildras ib. 

Jaiim 952, 973 

Sarogccs 973, 997, 1031 

Bhatclcs 868, 952 

Talabda Kolis 927d, 9*126 

Sami} tisis and Gosavis 962 

rrabhOB 952c, 1029 

Liiigayats ib, 

— by delegation 952 

— by means of wife 1*5, 

widow 953 

danghtor-in-law ib, 

by wife of a lunatic 16. 

— rcstrici ion on this 1*6, 

— ■ ■ — to the great-grandfather 954 

to assent and peruiission 

wife’s consent to nob indispensable i5. 

as to assent of parents and brotherb to an 16. 
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Adoption— assent moved by self-interest deemed insufficient... 1228 


sanction of the Court of Wards 965 

permission of Government not essential 955, 956 

intimation necessary 956 

as affecting asscssability of land ih. 

Adoption hij Females. 

maidens cannot adopt 956, 957 

or be adopted. See daughter 932, 933 

a wife or widow only can adopt for husband 957, 

961, 964, 970 

a Wife only with distinct authority from husband. 957 

• under implied delegation *6. 

conditions of oflcctive delegation 958 

husband affected or not by disease ih. 

his relations to caste ih, 

insanity ib. 

child to be chosen by him or his wife ib, 

by a Widow, 

permission of husband necessary 958, 1070 

real or assumed..., 958, 959, 970 

how replaced 958, 959, 9G2, 903, 970, 1001, 1064/ 

— amongst Sudras 958 

in Bengal 959 

Madras ib, 

the N. W Provinces 959, 960 

not prevented by the existence of brothers of 

husband ib. 

Age of capacity to aiitliorh.e an 960, 961 

not affected by Act IX. of 1875, Sec 3 960^ 

postponement by will of capacity beyond majori- 
ty, questionable 961a 

son united with father may authorize 961 

under authority needs no sanction of relatives ... ib, 

but without authority needs it in undivided 

family 961, 970, 974 

authority good though inbufficient as a will 961 

during husband’s absence ib, 

authority and assent requisite to such 962 

amongst the Poona BrAhmanas ih. 

according to the Bengal law ib. 

according to the Benares school 962, 963 

- — Mai-atba— ib. 
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Adoption— ‘ forms of authority variable 963 

deeds of— —how construed 963, 964 

evidence of execution 964 

express authority sufiSicient ih^ 

and binding ib. 

Positive command to adopt ib, 

duty to adopt ib> 

widow’s claim under the deed to follow the— 965 

directions contrary to law inoperative ib» 

permission to adopt one as co-heir void ib. 

' when choice is prescribed ib. 

rule in Bombaj’’ ib. 

Bengal ib. 

prescribed of a boy unborn ib. 

when he is named 'ib. 

when person adopted dies 966 

Qualified discretion ib. 

when the authority prescribes classes alterna- 
tively ib. 

Complete discretion as to person ib. 

duty of widow authorized 967 

Conditional authority ib. 

according to the law of Bengal ib. 

in Madras ib. 

alternative authority 966 

Implied authority 952, 968 

when it arises 968 

Ejcprcss or implied dissent of husband 968, 969 

positive prohibition 969 

implied prohibition ib. 

assent assumed where not excluded 970 

its necessity affirmed and denied 972 

the Mar&thS. doctrine as to widow’s authority 970, 

971, 972, 975, lOOlss 
unfettered power of a widow of a divided member 974 

doctrine of the Yiramitroday a 97iy 

assumed permission only to give in Bengal 972 

express authority of husband not needed 973 

in Dravida country 974 

among the Jains 

son adopted by mother-in-law yields to one 
adopted by daughter-in-law 
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Adoption— a conscientious obligation of the widow 974, 975 

her choice in limited 975, 1148 

obligation not enforceable 974, 975, 1011 

from religious motives valid 975 

duty of Sapinrlas of husband 975c, lOOlss 

adopting widow must be a free agent 975, 997 

Time for by a widow 975, 976 

not precisely limited 964, 970 

preference for of husband’s Sapindas 976 

. of strangers not invalid 977 

Authoiify in case of two or more wido?cs ib 

the eldest has a prior right 413, 977 

unless disqualified 977, 97B 

or she has resigned to the younger 978 

when each has a direction to adopt ib. 

Cirenmsianres in wliirli a ridov' may adopt ... 978, 979 

Succ('f!sivc adoptions 9S0 

authority to adopt on death of son limited 979 

“ if necessary” to bo understood 980, 981 

with consent of kinsmen ... 980, 981, 986, 989, lOOOss 

presumptive heir uot allowed to challenge a 
second 980 

• Simiiltanrous s invalid 981 

• ■ — by woman having step-son is void 52‘J, 977e, 979 

Circumstances barring adoptions by widow 

as in tlio ease of the husband 981, 991 

can an defeat u vested interest ? Question dis- 
cussed 368, 982, 988 

principles of Hindh law as to perpetuation of the 

sacra 983, 984, 988, 989 

, opposed to by a mother to her son 984 

excejit on death of son an infant 984, 985 

need of the sanction of iinseparatcd kinsmen 986 — 989 
case where a united son dies childless before his 

father 987 

when father-in-law can and cannot adopt ib* 

on his death this right passes to his son’s 

widow 987, 988 

widow of the last coparcener may adopt 988 

but cannot control other widows 988, 989, 994 

male relatives only have control 988d, 989 

this is the doctrine of the Nirnayasindhu 989 
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Adoption — male relatives only have control — 

this is the doctrine of the Samskarakaustubha... 989 


Dharrnasindhu ib. 

Yyavahara Maytikha.. ib, 

aathority inopei^ative against son’s successor 991, 993 

the right co-exists with union of family 995 

ruling to the contrary ib. 

by predeceased son’s widow ib, 

though his sister survives ib. 

Widon''s caparifij as ajccird by 0 (je 996 

maturity generally necessary 930<7, 996 

ceremony at least after maturity 990, 997 

by infant widow when directed by husband 997 

amongst Sarogees ib. 

under ])rcssurc invalid ib. 

Caparify a(iWfed by persoind conditions ib. 

iutclIigouccre<iuir(‘d as for other religious acts 997, 1064/ 

widow dis^jualificd by leju’osy and unehastity 998 

by widow under jmbci’ty exceptional ib, 

none by untonsured widows of Brahmanas ib. 

Capacity annidhd by rcmai riage 999 

Consent required ih. 

none where there la express authority 999, 1001 

in case of two widows 999, 1001 

consent of mothcr-in-law not necessary 1000 


consent of husband’a kinsmen when necessary 


1000, 1001 

law in Bengal 1000,1001,1003 

Madras 1000, 1001, 1003 

Bombay 975, 988, 1003, 1004, 1010 

Dattaka Mimamsa exacts living husband’s autho- 
rity 1001 

what assent suffices 1003, 1004 

effect of kinsmen’s dissent not absolute 1005 

Consent of the caste to 1005, 1006, 1064/ 

meaning of juati 1006 

Assent of persons affected in interest by an — - ib. 

its necessity results from widow’s dependence ... 1007 

not aright of property 1007c 

Consent of Government to — 1009 — 1011 

its confirmation cures defects 1011 

Omission or postponement of ib. 
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Adoption — widow not constrained to adopt 974, 975, 1011 

pregnancy or right to adopt does not postpone 

inheritance 1011 

protended s how dealt with 1012 

Anomalous adoptions ih. 

■ by mother succeeding her son 1013, 1014 

» superseding an illegal by daugh ter- in- 
law ? 1013 

by danghtcr-in-law 1014, 1015 

by daughter-in-law in preference to mother 100a, 

405, 984, 1013 

Quasi Adoptions, 1015 

■ by Gosavis 921, 933 — 934 

the Kritrima 1016 

palak-putra 1015, 1212 

- according to Al^a Santdna law 1016 

by Kahantins 933a 1016 

— by dancing girls 1016 

■ - by courtesans ib. 

IV. Fitness for 1017 

As affected by caste ih, 

adopted to be of equal caste with the adopter ... 928, 

1017, 1018 

of a ^ddra son allowed by the Viramitrodaya ...10185 

Connexion in family 1018 

a brother’s son supplies failure of ofEspring ib, 

proximity to be regarded in 1019 

meaning of proximity 10195 

illustrations 1021 

proximity recommended, not obligatory 1019 

■ when two persons are equally related ib, 

use of genealogies ib. 

the gotra invocations 1020 

worship of the deities ib. 

the S&stras in require nearness, identity of 

caste and gotra ib, 

^ftdras can adopt from different gotras ib, 

as to by an elder of a younger brother 930/7, 

1021, 1022 

such not allowed ...1021, 1028 

not even of a half-brother 1022/, 1034 

■ — * of a& illeg^tiun^e son 1022 
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Adoption — Relation through the natural father 1023 

in case of a widow adopting ib. 

order of choice in Punjab 1023tf 


according to custom in the Dekhan 1023 

the castes in Poona... 1024 

Khandcsh ib. 


son of a half-brother may bo chosen ib, 

uncle not limited in to nephew 1025 

preference a matter of discretion 1025, 1038 

but not allowed by Sastris t6 widow 1026 

except in case of injunction by husband ib. 

or assent of husband’s relatives 1026 

* by SOdra widow ib. 

■ when ne])hew refused ih. 

ReJatiou ilirovgh ihr s(j?i’s natural mother. 

usually makes adoption impossible 102/ 

except among Siidras ib. 

but allowed in case of necessity 10275 

‘ in case of a putrika-putra. {See above II.) 1027 

son of a daughter, sister, or mother ineligible 

for {Sre abo^e II ) 1027, 1030. 

contra 1030 

and son of a mother whom adopter could not 

marry 886, 1028 

but only in the higher castes 1028 

factum valet not applicable ib. 

son of a sister-in-law may be adopted by a Brah- 

mana 1064 

of sister’s son invalid 10285 

sou of father’s bi'other’s daughter unfit for ...1062c 

sister’s son unfit in the Dravida country ...1028, 1029 

Andra 1028 

jq". Provinces ib. 

Punjab 1028 7i, comp. 1029 

among Prabhds 1029 

of husband’s brother’s grandson valid ih. 

of first cousin’s daughter’s son upheld ib, 

of husband’s sister’s son ? 1030 

invalid not to bo questioned by a sister’s son ib. 

of daughter’s son in South Maratha country ib. 

amongst Oains 1031 

of son of niece ib. 



1266 


INDEX. 


PAGE 

Adoption — of son of second cousin 1031 

of wife’s sister’s son ib. 

— ' ■■ of first cousin, paternal or maternal ib. 

Relation between the son to be ado})ted and the 
adoptive mother. 

restrictions imitative 1032 

the doctrine of a ])ossibility of union between 

adoptive mother and real father ib. 

by widow, of her brother's son illegal 1033, contra 1034 

of her unelc’s son not valid 1033 

' of wife’s brother not allowed 1033, contra 1034 

a half-brother cannot be adopted 1034 

connexion between real and adoptive mothers no 

obstacle to ib. 

Family connexion amongst Sndras. 

• ' — among the lower castes ib, 

' ■■ — influenced by the practice amongst the Crah- 

maiias 1035 

the Sildras strictly have no sacra 1036 

relaxation in favour of SOdras ih. 

consanguinily no obstacle ib, 

a brother’s or sister’s or daughter’s son eligi- 
ble for 434, 1037 

of one of the lust two a duty 1037, 1038 

— amongst Vaisyas (Madras) 1037 

Jains 1038 

— of sister’s sou by Wanis ib. 

“invalid in lien gal ib 

—allowed in Maithila ib. 

— - of daughter’s illegitimate sou ib. 

— of mother’s sister’s son valid among ^fldras ib. 

— of sons of female blood relatives ib. 

— of nearest relatives not obligatory ib. 

— of uncle or an elder forbidden ib. 

— by a Mhar of cousin’s sou ib. 

of Asagotras ib. 

— — from illegitimate branch of the family ib. 

Relation of the son to his family of birth. 

— of only son., 909, 912, 1039, 1040, lOtl, 1069 

— oldest son 915, 1039 

— an orphan 894c, 1039 

. — of son solf-givon 895, 1039 
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Adoption — giving in by an elder brother condemned 930, 

1039, 1040 

no formula for transferring an adopted sou 1040 

parents cannot sell, give, or desert an only so?^ 1041a 

1069 

exception in case of of an only son by paternal 

uncle or his widow 897,909, 912, 1040, 1041, 1044 


valid in the N. *VV. Provinces 910, 1042 

principle of factum valet applied 1042 

and occasionally in Bengal 1043 

contra ^ opinion of the Sa>tris 1042 

cxce]jt under special caste custom 1043 

sole remaining son deemed an only son 1042 

caste laws in Bondiay oj)pobed to of only son ib. 

among the Lingayats ib. 

only the gicing of an eldest son is prohibited 1044 

of only son oi a brother in Alaithila 1045 

as a dv 3 ’amushyA 3 ^ana 1041 

an agreement at necessary to constitute a 

dvyamnshya3\ana ib. 

prcsum])tion of this in by a Brahinana from 

a different gotra 1045 

similarly in of an only or eldest son lOlSi 

the presumption in such s ih. 


nullities the rule that 


an only son can be given only to his uncle 10t5A 

Eldest sun. 

case of eldest distinguished from that of an only 

son 914, 915, 1046 

gift of either opposed by the MitA»kshaia and 


the Vyavahdra Mayffkha 1046 

the Datt. Mimamsa and the Datt. Chandrika 

silent as to eldest ih. 

his allowed in Bombay 1047, ltM9 

though censurable 1047 

and in Bengal 1048 

— Madras ib. 

the opinions of the Bombay Sastris various ib. 


of a second sou not invalidated by the death 


of elder 


1049 


gift of youngest son disapproved in the Dekhan ib. 
but not condemned by any authority 1050 


158 u 
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Adoptioii — gift of youDgest son even to a man of a differ- 


ent gotra is not forbidden 1050 

Family of birth — amongst SUdras. 

propinquity gives rise to restrictions ib. 


of an only son among 60dras disapproved... 1050, 1061 

the Lingayats disallowed 

1042, 1061 

by a Sodra allowed in Bengal 1051 

a mother can give her son in to her brother 1051e 


Fitness as affected by Fersonal Qualities — Sex. 


daughters are not to be adopted 1052 

except by special caste rules 1052, 1053 

of a sister, illegal 1053d 

a sister’s daughter or son cannot become a 

putrika-putra 1053 

Fitness for Adoption — Age. 
opinions vary as to the proper age of the boy to 

be adopted 1053, 1057 

BO do caste rules 1054 

he should bo young ib. 

amongst Brahmanas ib. 

Kshatriyas ib. 

Vaisyas ib. 

Odras ib, 

age of majority 16 . 

the native lawyers as to the age of ib. 

the rule in the N. W. Provinces ib. 

Bombay 1054, 1055 

Juniority of Adopted Son to Adoptive Father. 
the adoptee should be junior to the adoptive 

father or mother 1055 

Birth after Adoptive Father^ s Death. 
a boy not born in the life-time of adoptive father 
can still be adopted by his widow ib. 


Identity or Difference of Family or Gotra. 
sense of “ gotra” when used in connexion with 


the lower castes ib. 

in B by Sddras no obstacle or preference 

arises from consanguinity 1056 

when gotras differ ib. 

when they are the same ib. 
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Adoption — the order of preference amongst Br&hmanas ...... 10566 

the son of a uterine brother *i6. 

any sagotra-sapinda t6. 

asagotra sapinda ib, 

a sapinda of the same gotra t6. 

of a different gotra ib. 

the ceremonies of j&takarma and chddikaraM ... ib, 
a bhinua gotraja to be adopted before bis upa- 

nay ana. Contra ib, 

the samskdras not to have been performed in 

from a different gotra 1057, 1058 

of a married sagotra in the Dekhan allowed 1057 

limitation of age necessary in case of of a 

stranger ib. 

Fitness as affected by Bodily Qualities. 

leprosy or blindness disqualifies for 1058 

so does lameness 1058<? 

Mental Qualities. 

idiotcy or insanity disqualifies for 1058 

Religions and Ceremonial Qualities 


inseparableness from family of birth discussed. 

1058, 1059 

whether a married man adoptable 1059, 1060c, 1062, 


1065 

exception 1065 

upanayana an obstacle to 1059, 1060c, 1062, 1065 

exception, Bombay 1066 

- should be before tonsure 928 

except within the same gotra 930 

- after tonsure 1060 

tonsure no obstacle in Bombay 1060c 

nor initiation 1059 

6&stria’ views in cases of 1060 

- to be before the boy is five years old ih, 

reason 1064/ 

effect of tonsure barring how undone P 1060 

- after five years when valid 106^ 

a sagotra may be adopted even after five years 

of age and tonsure 1060, 1061 

Investiture with the Sacred Thread. 

•• to take place before boy’s munj 1061, 1062, 1064 

when gotra differs 1061 
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Adoption — a Br&hmana boy cannot be adopted after munj. 1062 

except from sagotras 1065 

such an confers no heirship ... 1062 

rule in Madras ib. 

a BrAbmana, after chOdakarna and the npan&- 

yana not discpialified for in Bombay 10G3, 1065 

• of a boy eight years old and before initiation held 

valid in Bengal 1063 

so 'when the chOda 'v^*as j)erformcd ih. 

confra notn ithsfcanding an agreement ib. 

Fitness — as oiTx'tiJ hij Marringe 

after marriage impossible 1063, 1064, 1065 

contra according to the Poona ^astris 1064 

in ease of a sngoh’a 1065 

the rule in Bengal ib. 

■ ■■ IMadra^ 1066 

a married man of th(‘ same gotra only can be 

adc>ptod 1065 

»-■' - - of such a married man having a family admis- 
sible 105L. 1064, 1064/ 

married men generally fit for amongst Sddras 92l) 

but not among other castes 930 

the rule in Bombay 1065 

B(‘ng.d ib 

Madras 1066 

Fitness — Flarp in Casto of ike Adopt* d Son. 

exclusion from caste prevents an in the Dekhan ih. 

Fitness — In cas" of Anomahms Adoptions. 

no variance in the choice of the })oy ib. 

defective filial relation between dvjamushyliyana 

and his adoptive father ib. 

of a si.stei‘’s or a daughter's son as a dyyamushy- 

dynna ib. 

in the (^hetty caste is necessary to constitute 

the sons of daughters lawful heirs 1067 

Fitness — la case of Quasi- Adoptions. 

in the kritrima form of ib. 

no restrictions on the clioice of tho son ib. 

his express consent necessary ih. 

of an only son is lawful as a kritrima 1067/' 

no restriction on the choice of the boy in s 

in use in Gujar&t 1068 
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Adoption — of a daughter or foster daughter not recognized.. 1068 

no in families governed by the Alya Sant&na 

law ih, 

• amongst kalavantins a matter of free choice *6. 

V. — Who may yirp in Aihtittian and v‘hm. 

Tim caj-ta>‘ify io iha Parents 1069 — 10/3 

even in case of an adult 930 

concuiTcncc of both ])arents necessary to gift of a 

son in 1064/, 1069 

after father's death mother competent to give 

in 1087 

mother bus no control o\cr the gift by husband 
in 1069 


widow’s caj)acity to c:ive in 1069, 1071 

lecognized l)y Va>i>ht.]ia and other Smritis 1069, 1072 

husband singly may give in 1070 

wife under hu>band‘> delegation may give in ib. 

and a uidow without ins authority 1070, 1071 


doctrine of the Mirak^hai a 1071 

Bulambhatta favour> the right of females ib. 

mother's a^^ent desirable not indispensable 1072 

the rule laid d(mn by the Yyavahara MayOkha... i6. 
Vasi^htha authorizes woman's independent ac- 
ceptance of a son ib. 

and a gilt by her ib. 

the view of the Virainitrodaya ib. 

widow’s authority conditioned by husband's spi- 
ritual interests 1073 

grandfather or brother cannot give in ib. 

orphan cannot be adopted ib. 

Gift hij the Father — Fathe/s 2 >ers>niaJ competence. 

leper (in Bengal) can give in 1074 

the practice in Bombay ib. 

Circumstanct's in which the Gift may he made. 
a gift of a son morally objectionable unless made 

in distioss ib. 

but a gift in by a competent parent always 

effectual 1075 

a gift is not invalid through absence of poverty... ib. 


grounds of the limitation of authority to give ... 107^/ 
Qualifications of the Power. 


consent of mother desirable 1075 
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Adoption — intelligent boy’s assent to — necessary 1075 

inferred from his submission ih. 

information to relatives necessary 1076 

their consent and that of caste merely desirable. ib. 
consent of Government thought necessary to 

s by SaranjAmdars, &c ib. 

Gift by the Mother — as a Wife — by express 'permission 
of Husband, 

- wife’s giving and taking in without hus- 
band’s permission prohibited 

his express permission thought necessary for a gift ih. 
Husba'nd^s implied assent, 

husband’s express permission probably not indis- 
pensable 1077 

but no gift against his express or implied will ... ib. 

conditional assent ib, 

assent of an insane husband needless ib. 

Gift by Wido'w. 

after father’s death mother’s power to give 

dependent on authority from him ib. 

or a discretion subject to his will 1077, 1078 

the narrower view of widow’s capacity illustrated. 1078 

widow’s rights most restricted in Bengal ib. 

’ assent of father to a gift presumed there when 

there is no dissent ib. 

and in Bombay except where he would be spiri- 
tually prejudiced 1079 

in Madras assent of relatives replaces that of 

deceased husband ib. 

assent of elder son desirable and once 

thought sufficient 1079, 1080 

the widow being spiritually dependent on elder son 1080 
Gift by persons incompetent^By Adoptive Parents. 

gift by adoptive parents not warranted ib, 

such a gift guarded against by Roman Law 1080/ 

gift by real parents implied in prescribed cere- 
monies 1080 

Persons commissioned by the Parents, 
parents cannot authorize gift after their decease, ib. 
By Grandfather, Brother, 8fc. 
grandfather cannot give when the boy’s father is 
dead and mother living 1081 
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ADOPTioi?— gift by brother alone not upheld 10556, 1081 

the practice in the Panj&b 10816 


a brother cannot give in even with father’s 

consent 1081 

Self^Gift 

the only son of one deceased cannot give him- 
self in ib. 

the Svyamdatta not to be recognized in the kali- 

yug »6. 

the kritrima or kartS putra an exception ib, 

such 8 allowed only in Maithila 16. 

VI. The Act of Adoption — Its Character and Essentials. 

— is essentially a religious act 1082 

the rights of property connected with sacra ib. 

ceremonies of putreshti and datta homa impor- 
tant 1082, 1083 

among the mixed and lower castes 1083 

no purely religious rite absolutely indispensable, ib, 

formerly gift and acceptance alone requisite 1084 

and still sufficient even amongst Brahmanas in 

Madras ib. 

in Bombay essential ceremonies insisted on ib. 

essential ceremonies enumerated 1085, 1124, 1125 

sacrifice not essential 922y 

omission of ceremonies a cause of suspicion ib. 

The Act of Adoption — as to the Gift. 

gift of boy with any reserve not valid 1085 

the ceremonies are intended to effect a complete 

transfer 1086 

the patria potestas of adoptive father restricted 

under the Eoman Law 1086c 

mere engagement does not constitute 1086, 1090 

nor invalidate a subsequent ceremonially 

made 1086 

gift and acceptance essential ... 1086, 1087, 1088, 1094 

actual transfer necessary 1086 

particular formula not prescribed ib. 

nor that it should be in writing t6. 

expressed intent to give and take only necessary. «6. 
declaration only by the adoptive father ineffec- 
tual 1087 

delivery with requisite declaration completes—— ib. 
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Adoption — gift must be expressly in adoption 1088 

adopted son to be given, not sold ; 1087 

assent of natural father legally necessary 1088 

but mother’s only morally necessary ib. 

assent of adoptive father alone suffices ib. 

salutation as an indication of acceptance 949,l088e 

The Act of Adoption — as to the acceptance. 

acceptance a cause of filiation 1088 

evidence of giving and taking necessary ib. 

free consent of giving and receiving parents in- 
dispensable 1089 

gift and acceptance not to be replaced ib. 

ex. gr. by education and nurture ib, 

even among Sildras ib. 

The Act of Adoption — Ai^sent of the Soil. 
adopted to be of the same class and afiectionately 

disposed 1090 

never taken against his will 9b0, OJl, 1090 

Contract of Adoption. 

agreement to adopt survivc^ the parties 1090 

husband’s reference to it authorizes wife to adopt ib. 

such agreements not specifically enforced ib. 

association by adopted son of another with him- 
self does not constitute 1091 

Proof of the transac tion. 

principles of evidence of ib, 

strong evidence necessary to displace widow or 

daughter 1092 

writing not necessary 955, 1095 

husband’s permission being ])rovod sliglit proof 

of ceremonies recpiired * 1092 

not so conversely ib. 

satisfaction of requirements of Ilindil law must 

bo proved ib. 

performance of extraneous sacraments not suf- 
ficient ib. 

nor mere acquiescence of widow *5* 

proof of actual failing, long possession of no 

avail 1093 

so as to mere residence and general recognition. ib. 

nurture as a foster-child is not adoption ib. 

requirements as to proof nob technical ib. 
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Adoption — 'Preaumption in favour of Adoption. 

presumption in favour of when aris01^.10C'4, 

1096, 1096 

performance of ceremonies to be presumed 1095 

presumption when is opposed to law 1096 

subsequent conduct does nob make that an 

which was not one 1096ci 

of sapinda without ceremonies pronounced valid. 1097 

brother preferred to sister’s son acknowledged 

without ceremonies 547 

Estoppel. 

presumption in favour of an invalid when 

countenanced 1097, 1098 

recognition by one of another as his son creates 

estoppel 1097 

and admission of the title of an adopted son ...... ib, 

so do acts inducing adoptive father to believe in 

the validity of an 1098 

acquiescence in an and association with the 

boy deemed sufficient ib, 

111 Madras mere consent to an held an 


estoppel lb. 

acquiescence in an — ■ — through mistake no 

estoppel 1098, 1099 

and cannot validate an invalid ib. 

widows completing an act of held bound 

by it ib. 

Batificatiou. 

ratification of by widow or mate sapindas ... 1099 

cannot set up a void 1100 

doctrine of ratification not applicable to such 

a case 1100c 

Limitation. 

to suit for declaring an invalid 1100 

omission to sue does not validate a void id. 

status not lost by particular omission to sue ib. 

Terms anne.ved to Adoption. 

rights by how far variable lS7d 

subject to condition of defeasance impossible 1101 

so as to mancipation under the Roman Law 1101c 

but terms as to property are annexed to ... 1102 

commonly by widows adopting ib. 
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Adoption — T erms, how far binding on the adopted son 1102 

effect given to them though disapproved by the 

Sdstris ib, 

son adopted as an adult bound to fulfil accepted 

terms 1103 

assent of adopted son to contingent defeasance 
void 1103(7 


terms made in s by males 1103 

Roman Law as to such terms 1104a( 

limitations annexed to s considered null by 

the Sastris 1104 

as ex. gr. that adopting widow should have man- 
agement ib. 

son bound only morally; and not in case of waste. 1105 

such terms annexed in kritrima s ib. 

and capable of ratification by son at majority ... ib. 
usage sanctions terms for protection of widows... HOG 
husband may annex terms to his permission 

to adopt 1106, 1114 

or make dispositions which affect an ... 1107, 1114 

with reserve for wife and daughter 1107 

under a will limiting the boy’s estate ib, 

- by widow with husband’s instructions thought 

to invalidate his will ib 

the adopted takes by inheritance, not devise 1108 

accompanying terms written or oral ib. 

terms lield not binding in Madras 1100 

a compromise of sapimlas' claims upheld llOPa 

widow (in Bombay) may reserve part 1109 

husband’s limitations of estate of widow and 

adopted son recognized in Calcutta 1109, 1110 

if accepted by boy’s real father 1110a 

they may give the widow a life interest 1110 

analogous to settlement 11106 

opinions of the ^Astris 1110 

“absolute control” may mean only management 

for the sou lllOc 

questions arising from uncertainty as to the per- 
son to be adopted 1110 

by a sonless man does not affect previous dispo- 
sal of property 641r, 1111 

but limits tcBtameutary power H. 
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A3>option-— iiRc of a mtifcyu-patra 1111 

adopted son slionld on theory take estate as an 

aggregate llll, 1114 

blit widow may impose protective terms ...1112, 1114 

whether dowered widows adopting must necessa- 
rily defeat their own estate 1113 

grounds of the capacit}" discussed lilt 

the older authorities agree with the Sa^tris 1115 

the recent on(*s agri*e wdth the usage in Bombiy ib, 

cases discussed 1115, 1116 

Oolehrookf’s opinion 1116 

Assmf as a valuahlc conoid/ ration 


assent of boj’ to be given is a valuable considera- 
tion 1015, 1116 

as against giving family ih. 

receiver 1117 

natural parents not to contract for their own 

benefit %b, 

nor can sa])indas ih, 

p rsvis i^ho juu^i attend at an enumerated ... 1118 

analogous practice at Rome 1118a 

persons to be invited at an enumerated 1118 

F* rsons faking part in the act — The Parents giving. . 

the giver and receiver to be present ib, 

adopter niii^t personally take the boy ib. 

mother's presence not indispensable 1119 

deed insufficient to constitute »/>. 

declaration of gift can bo made by the giving 

parent only ih. 

parents need not coinsult relatives ib, 

corporeal delivery of boy may be mmle by deputy ib. 
The Parents faking. 

husband and wife should be present, and a 

Brahmana to make oblation to fire 1120 

or wife alone under delegation ih, 

facts indicating delegation ih, 

one of the adoptive parencs is dead ih, 

no when both are dead ih. 

Presence of the Child given necessarij 1121 

he may dissent ih. 

Presence of Belati oes. 


to be sought but not indispensable ...1121 and note ih. 
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Adoption— ^ 7«oma/o?<s Adoptions. 

in quasi s no forms necessary except express- 


ed assent 1121 

in kritrima s consent of the boy essential ib. 

and of boy’s parents ib. 

External conditions — Public if y. 


public transfer and religious rites requisite to — ib. 

notice of — to sagotm-sapindas and to the R&ja 


or chief local officer enjoined 1122 

deed to be signed by the relations ib. 

such intimation and publicity not absolutely 
essential ib. 


Time for Adoption 

an auspicious day ib 

declaration by daylight ib. 

Place for Adoption 

usual place of residence desirable, not necessary 1123 

so of sacrifice in adopter’s house ih. 

Ceremonies constitutive — Amongst Brdhnanas. 
demand, invitations, notice, gift, sacrifice, inves- 
titure ih. 

])utreshti not essential to 1124, 1126 

rites prescribed by Vyav. Mayfikha ib. 

simple forms ordained by Vasishtha 1125 

forms regulated by custom ib. 

economy of forms favoured by the Courts ib. 

whether mere gift and acceptance enough not 

certain ib. 

datta homa thought essential 954, 1125, 1126 

not amongst classes imitating the Br&hmanas ... 1131 

isolated exceptions amongst BiAhmanas ib 

Jala Saiikalpa 1119, 1126 

placing in adopter’s lap 949c, 1126 

sniffing the head, Aghrana 949c 

mere declarations pronounced insufficient... 1126, 1127 

so of performance of obsequies ib. 

Abridged Ceremony for one in extremis 1127, 1128 

no by will 964, 1127^^ 

ceremonies exacted in case of adults 1128 

ceremonies begun by dying husband completed 

by widow 1128, 1129 

Jagann^tha’s views 1291 
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Adoption — investiture in adoptive family thought essential 

• by Colebrooke 1129, 1130 

vicarious ceremonies in lower castes 1130 

mere gift and acceptance enough in Madras tb. 

observations of Judicial Committee 1130e 

exceptional dispensations in Bombay 1131 

In adopiing Sagotras. 

sacrifices may be omitted 930ff, 1131, 1132 

though religiously prescribed 1132 

Adajdioii after tonsure 

ceremonies necessary 1133 

sacrifice annuls effects of tonsure (Datt. Mim). 11346 
In adopiing as Bvydmvsliydgana. 

additional formula used 1134 

Ceremonies ccnstiiuiivt — Amongst the lower castes, 

sacrifice not needed 921, 1134, 1135a 

but desirable 1137 

except perhaps in Bengal 1135fl, 1137 

all castes below Bralnnamis placed on the same 

level 1135c 

a Go&avi to adopt without Yedic rites 921 

cases of without sacred rites 1136 

Bubbidiarij Forms 1137 

writing needless 1138 

but usual 1139 

insufficient by itself. ib, 

no invariable form ib, 

clear evidence to be insisted on ib. 

mere intention insufficient ib, 

case of invalidity for defect of forms 1140 

Informal Hies ib. 

a cause of invalidity ib. 

in Madras immaterial 1142 

unintentional omission not fatal 1140 

except perhaps of all ceremonies 1141 

defect of forms but not of essence remediable ib, 

omission raises presumption against 1142 

Ceremonies — Collateral ib. 

donations to Brdhmanas ib, 

presents to the child ib. 

Authentication ib, 

instruments thought indispensable by somecastes ib. 
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Adoption — distribution of sweetmeats, &c., 11I]4 

Ceremonies — Variations in Quasi- Adopt ion s^ 

nitya and anitya in Madras ib 

krita s disallowed 1143, 114() 

imitated by ascetics 1113 

and in Gujar.^t 1144 

comparison of Roman law lllOc/ 

kritrima more pfift and accc])tance 11 13 

mere assent makes a foster son 11 1 1 

mere nurture held to make an heir ib. 

and recognition in case of a dancer ib. 

VII . — Conseqnencf s of Adaphon — Perfect, General Effects, 

Change of Status 1145 

effect of com]>lcte amongst the twice-born... 938 

gift in extinguishes filial and paternal rela- 
tions 3(J5«, 1087 

relation to family of birth annulled 1145 

causes com])lote severance from f.imily of birth... 

whether consanguinity ceases with discussed 1022 

law in Maitliila ib 

the Andra country ib. 

relation to adoptive family com])lcted by initia- 
tion 1145flr 

• confers right to inlierit 58 

adopted becomes like a begotten son 367(*, 1145 

rights subject to partial defca.sanee 1149 

adopted son docs not re])lace discpialified father P 

577, 580 

not to be disinherited 584 

only one allowed at a time 114G 

except on refusal or incapacity of adopted son to 

fulfil duties IIGG 

adoptive mother’s interests gradually developed. 1147 

her ancestor’s interest ih. 

son includes adopted son in Succession Act 1148 

Change of Sacra 1147 

the most important result of ib, 

deliverance from Put effected by single ... 1148 

no ceremonial impurity from family of birth ... ib. 

Transfer of Offspring ib. 

son goes with father into adoptive family ib. 

Adoption by Male prospective 1149 
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Adoption — by male docs not taffect bygone transactions ...641c, 1149 

afiect a completed gift ib, 

Adopiion by Widow resirospective, 

“ operates retrospectively” how construed 366, 983, 

990, 991, 994 

not retrospective amongst competing collaterals. 994 


even when postponed b}" fraud 996 

son by ranks as posthumous 1150 

by widow of the last male survivor of family ... 993 

widow’s ownership ceases 1149, 1150 


her past transactions subject to rescission 1150 

upheld when they were necessary or beneficial 

1150, 1151 

rights of action and vested interest arise at — 

1150, 1152 

but extend only to iutcrcats actually vested in 


deceased ado])tive father 990, 991, 1152 

not to a raj re-granted to a widow 1152 


nor to collateral succession taken before actual 


1176 

Adopiion final 1152 

cannot be set aside 365, 918a, 938, 1086, 1153 

or renounced 1153 

boy duly ado])ted not to be abandoned or disin- 
herited 310, 584, 1095, 1096, 1106 

rights may be renounced 1173 

or made subject to conditions by agreement 1154 

no return to family of birth t5. 

ConnL.L‘ion icith Fa tnihj of Birth — As to prohibited 
dif/rccs 1153 


a male, though given in cannot marry within 

seven degrees in family of birth 937, 1156 

Conditions and terms inuir.ced to Adoption 1155 

not allowed to affect the status 1156 

conditions accepted in ignorance not binding ib, 

life interest retained by widow adoptingnnder will 1157 
under agreement with natural father held rati- 

fiublc t5. 

coutitiry view of Sastris 1168 

allowed by customary law ib, 

nature of adopted son's interest under wills, 
in favour of widow ib. 
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Adoption — Specific effects. — 'Relations to Family of Birth 1159 

natural must give up to adoptive parents ib, 

not subject to expenses of the boy’s 

samskS^ras 1160 

tonsure wrongly performed by natural father 

void ib. 

obsequies performed for natural father ineffectual ib. 
adopted son should not perform obsequies for 

natural mother 1161, 1166 

no inheritance in family of birth 1161 

except ill default of other heirs 1162 

no obligation to pay natural father’s debts 

the incapacity for marriage in family of birth 

continues 1163 

— of younger brother by birth disapproved ib. 


relatives by birth do not inherit from boy given 

in llGl 

Relations to Family of Adoption. 

adopted son cannot marry within three degrees. 

937, 1163 

the adoptive father is entitled to custody of son. . 1164 


who should reside with him \b. 

adopted son entitled to maintenance 1165 

and his widow ib. 

his sainskuras to be performed ib. 

objects of set forth 1165, 1166 

relation to adoptive mother’s ancestors 1166 

succession to adoptive father’s estate 1166, 1171 

bound to maintain widow 1166, 1167 

similar duty of daughter-in-law adopting 1167 

rights of son arise forthwith on ib. 

the ordinary rights 1168 

alienation by father restricted ib 

except of self-acquired property 1168, 117*2 

different relations of father and son as to pro- 
perty in Bengal and Bombay 1168/ 

interdiction open to adopted son 1169 

cases of an adopted son’s rights 1170ss 

rights vest in son adopted by daughter-in-law 

1171, 1180, 1183 

not annulled by subsequent disposition 1171 

or birth of daughter’s son (Bengal) ih. 
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Adoption — adopted son succeeds though separated 1172 

— takes by survivorship ib* 

disinherison of adopted son 1173 

his renunciation and relinquishment of rights 938, 1173 
he is not thereby restored to his family of birth 938 

his widov7 entitled to maintenance 1174 

son not prejudiced by widow’s unauthorized 

alienation 367, 1176 

may got such alienations rescinded 367, 1174ss 

but not those properly made 1184, 1186 

adopted son divests widow’s estate 366, 367 

' cannot defeat or divest an estate ? 992 

cannot divest inheritance vested in son’s widow . 993 

widow’s right reduced to that of mother and 

guardian 1174c, 1179 

except in cases of necessity ? 1177 

adopted sou heir in turn to adoptive mother’s 

stridhana 513, 1175, 1180 

alienation by wddow after not ratifiable 1175 

her religious gift invalid..... 1176 

she may give her separate property 1177 

sale for husband's debts good ib. 

under necessity valid ? ib, 

rights in case of successive s by mother 1177, 1178 

as to alienations between death of first adopted 

son and second 1178 

adopted son representative for suits 1179 

—— pending suit by widow ib, 

widow's right to maintenance against adopted son 1180 

and to residence i5. 

adoptive mother succeeds to son t5. 

adopted son succeeds to stop-mothers 1181, 1182 

connexion in sacridccs 1181c 

succession of adoptive step-mother 1181, 1182 

importance of right to adopt as between co- 
widows 1182 

adopted son liable for adoptive father and grand- 
father’s debts 1183 

and those properly incurred by widow 1184 

ho recovers debts in his own right 45. 

adopted son pronounced liable as such for mo- 
ther s debts ? 1185, 1186 


160 a 
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Adoption— admissions by widow as manager as affecting 

adopted son 1185 

widow bound to account to adopted son 1186 

adoptiye mother legal representative of adopted 

son 

adopted son yields religious precedence to one 

by birth 

marriage in adoptive family prohibited to throe 

degrees t6. 

adopted son regarded as of the adoptive family 

for further — s 

adopted son competing with son by birth takes 

one-fourth 365, 372, 373, 388, 773, 935, 1187 

80 in raother^s property 1187 

exceptions (especially amongst Sddras) ...1187c, 1188 

son by birth takes vatan or impartible estate 1188 

adopted son excludes an illegitimate as heir to 

mother ih. 

sister succeeds to adoptive brother 1189 

Collateral Si(rcebt*ion ihrovrjh Adoptive Father ib* 

adopted son shares sacra of the lamily ib. 

— — — unless adopted after ])artition 1189, 1190 

partition excludes boy subBC(]iiontly adopted 1009c5 

adopted sou is a sapinda 1196 

he takes his father’s share in a partition ... 9.95c, 1190 

or in a collateral sacccs«»ion 1195 

replaces him in united family... 1190 

two cases 1191 

adopted son may compound for his share 939 

coparceners need not wait for an 1191 

adopted son takes collaterally only where succes- 
sion opens after 1193, 1195, 1196 

he continues an estate but does not recover it once 

distributed 1195 

adopted son of whole bro-ther preferred to natural 

son of half-brother 1194 

collateral inheritance by a group and subsequent 

1195c 

collaterals inherit from adopted sera 1196 

adopted son may separate from adoptive father... 939 
but does not thereby lose his rights of inheritance 939 
adopted sons succeed inter Be 1197 
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Adoption— adopted son succeeds to sister’s adopted son 1197 

Collateral Succession through Adoptive Mother ih, 

comparison of the Roman Law «.«1197d 

cases discussed 1198 


conclusion that the adopted sou takes collaterally 
through adoptive mother like son by birth 938, 1200 
Manu gives heritage of maternal grandfather 


only to begotten son 447 

Imperfect Adoption 1200 

comparison of the Roman Law 1204e 

s contrary to caste laws annulled by caste 1201 

a small share given in such cases id. 


rights in family of birth unaffected by invalid 
1202 


succession or participation to the exclusion of a 

person disqualified not divested by id. 

sons already adopted take subsistence id. 

or replace the father 1202c 

a vicarious allowed by custom 1202 

conditions of cancelling id- 

invalidity 1203 

invalid transmits no right 1205 

right of maintenance arises in case of severance 

from family of birth 1204 

invalid not set up by subsequent change in 

family 1206 

mere ceremoii}’ cannot give validity to unlawful 

s 909. 1043, 1044 

no over the head of a man fully initiated even 

after his death 1207e 

or by other substitute than a widow P 1207 

Case of a Grantee 1208 

the sovereign’s or superior's consent required un- 
der native system for succession to the tenure. id, 

a confirmatory sanad relied on to be proved id. 

Effects of A doption as I>cgd m ttsh ydgana 1209 

the boy inherits from his natural father in default 

of other sons ib. 

Other irregular Adoptions. 

kritrima son inherits in both families id, 

contracts no family relation with 

the adoptive father’s or mother’s cognates...... 1067 
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Adoption — kritrima son adopted by ono parent succeeds to that 


one only 1210 

does not affect a Talabda Koli’s right of disposal. 1210 

similar law in some other castes 1213 

the adopted son may be replaced where a begot- 
ten son could be disinherited 1211 

no succession as son of adopted daughter, she 

having brothers ib, 

or under a bought son ib, 

plurality of adopters and adopted iA 

a gosavi’s pupil docs not succeed to him as 

father 1212 

quasi of son-in-law not recognized ib. 

his rights under customary law 1212^ 

foster-son not recognized by the Sastras as a 

successor.... 1212, 1213 

but recognized by custom 1213 

as successor in both families ih, 

widely recognized by the castes in Gujarat 1213c 

adoptions generally disallowed there ib* 

quasi by Naikins ineffectual 1214 

^ exception 1214& 

VIII . — Suits and Proceedings connected xoitli Adoption, 

jurisdiction recognized by Ilindd law 1215 

In case oj Non- Adoption. 

agreement to adopt binding (b, 

no suit to compel a widow to adopt 121G 

bequest to specified ])crson not defeated by non- 

ib. 

direction to adoi)t not equivalent to bequest ib, 

breach of a written agreement as to does 

not avoid it 

Position of Widow bifore Adoption. 

she may obtain a declaration of her heirship 1217 

authority to adopt no obstacle ih. 

two widows authorized may divide the property. ib, 
a son adopted may dispute widow’s prior trans- 
actions 

presumption in favour of them if approved by 


declaration in favour of son still to bo adopted 
cannot be made 


1213 
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Adoption — widow is not a trustee for son to be adopted 

widow continuing suit after may be re- 
garded as trustee 

no forfeiture for attempted false 

alienation by widow before second not 

affected by it 

Suits to establish Adoption. 
a claimant in Bengal must prove authority and 

actual 

must sue for property when it is sought 

but may sue for declaration for use before another 

authority 

an adopted son discarded may sue to establish his 

right 

second under power invalidated by existence 

of widow of first adopted 

authority where reejuired must be strictly 

proved 1219, 

evidence of ceremonies 

facts deemed significant 

presumption 12*20, 

registration of deeds of recommended 

in a suit as adopted son a right as dvyamushya- 

yana not to bo set up 

conditions of suit for declaration 


1218 

ib, 

%b. 


ib. 


ib. 

1219 

ib. 

ib. 

ib. 

1220 
1221 
1220 
1221 
1220 


1222 

ib. 


institution fee ib. 

certificate of administration may be claimed to 

estate of one whose is disputed 1223 

certificate of guardianship does not give a right 

against a widow disputing the ib. 

Suits to set aside Adoption. 

person interested may question an 995 

suit competent apart from claim to property 1223 

but not to a stranger 1224 

adopted must prove 1223 

estoppel against one who has admitted by 

conduct 1223, 1224 

grounds deemed insufficient for setting aside 

1224 

for establishing it 1226 

suit competent only to nearest lieir unless this 
is impracticable 1225, 1226 
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Adoption — suit for possession as heir must not be changed 

into one for declaration against an 1226 

• objection of consent not obtained hold too late 

when raised before Judicial Committee ib. 

objection not pressed below disallowed in second 

appeal 1228 

admissions, as binding or not, discussed 1226ss 

acquiescence or consent through ignorance not 

binding 1227 

nor if got by misrepresentation 1227, 1229 

Adoj)iion an incidental question, 

■ ' in fact presumed valid 1228 

case of conveyance convertible into mortgage 

on ib, 

devise to adopted son as •persona designata upheld 

though invalid 1228, 1229 

Proceedings comoifnent on Adoption 1229 

under Act XXVII. of 18(10 1229, 1232 

gift to adopted son not affected by birth of 

sons 1229 

settlement on widow with concurrence of adopted 

son upheld ib, 

son cannot demand a declaration of right to 

specified undivided share 1230 

son adopted peudi nte Ute to bo made a party ib, 

representation acted on to be made good ib, 

attestation of a deed of docs not bind to 

a statement therein 1231 

certificate of administration to estate of adopt- 
ed child ib. 

adoptive mother preferred as guardian ib^ 

certificate of guardianship when to be given to a 

widow 1021, 1022 

widow cannot continue a suit against wish of 

adopted son after he has attained full age 1232 

she is entitled to certificate of administration to 
deceased husband’s estate as against an alleged 

adopted son ib. 

the questions of title and of adoption to be adju- 
dicated ib, 

in case of application for certificate of administra- 
tion resisted ib. 
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Adoption — a contest between widow and adopted son as to 
validity of will should be the subject of a regu- 
lar suit 1233 

effect refused to permission to adopt during 

adopted son’s life ib. 

bequest contingent on death of proposed adopted 

son unmarried invalid ib. 

grant of probate to alleged adopted son cannot 

be resisted by creditors of next heir ib. 

Judgments and Evidence in previous cases 1234 

no process for establishing or avoiding as 

to all the world 12Mb 

judgment on is not in rein 1234 

decree not evidence in litigation 'with third parties. ib. 
nor binding between adopted and a different heir ib. 

nob res judicata when parties changed ib. 

but between the same parties res judicata, though 

for a different portion of the pro])orty ib. 

different decision in ca&e of other property 1235 

■ ■■ denied in a summary inquiry may be asserted 

in a suit ib. 

deposition of plaintiff in suit against one adopted 

son not admissible in suit for a second ? ib. 

a certificate may bo granted as guardian to a son 

whose father’s has been set asielc 1236 

Limitation 1100, 1236 

to suit for declaration of adoption six years from 

act contradicting it 1236 

• for declaration against six years 

from knowledge ib. 

limitation computed from death of widow who 

had adopted after her son’s death ? 1236, 1237 

acknowledgment by sister of deceased held not 

to bind her son 1236 

limitation in a suit for a share by ono as adopted 
son computed from knowledge of exclusion ... 1237 

Adttltebous Mother — must be maintained 592 

WIFE — must be maintained by husband ib. 

not by his brethren ib. 

. to be kept apart ib. 

her husband inherits her earnings by adul- 
tery 616 

See Unchastity ; Maintenance ; Wife. 
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ADULTEay— an offence under the Indian Penal Code 593 

disqualifies a widow from succeeding 89, 154, 430, 

449, 588-594 

but does not divest property already Tested.89,591 

— revokes wife’s authority to deal with husband’s 

property 92a 

— amongst the lower classes punishable as involv- 

ing injury to caste rather than loss of chastity. 424 
one begotten in has no right of inheritance. 387, 


424, 582et 

but of maintenance only 582c& 

reason why was denounced 885w 

■ entails only a penance when connexion was not 

with a man of a lower caste 424 

■ — with a low-castc man jmnishod with divorce ib, 

• ■ ^ atoned at husband's will ib* 

<Sf(3C Disqualification ; Uncliastity; Wife. 

Advancement — no presumption of — from purchase by a Hin- 

do. father in son’s name 602, 722 

AnYAM—explanation of 323/, 371 

AgarvIli caste 373 

Age— of Vijnanesvara 15 

the DharmasTistras 31,37 

— ~ of majoi’ity fixed at eighteen 948 

this does not affect adoption 9605r 

of competence for religious acts 1090c 

child how designated at different times ih. 


See Adoption II, 905cZ, 929; III, 947, 960, 901, 973, 996; 
YIII, 1232. 

Boy. 

AghrIna — fiice Adoption III 949c 

Agnihotra 817 

Agreement — private cannot alter the course of devolution 4, 156a, 177 

— — not allowed to controlcus tomary law 90 

between adopted son and mother pronounced 

void 177/, lS7d 

’ how far valid. 1115, 1158 

— to divide after a certain event does not sever in- 
terests 684 

See Adoption. VI. 1080, 1090; VII. 1164, 1157 ; VITI. 1215, 1216 
Evidence of Partition; Distribution; Partition ; Partnership. 
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Auenation— power of * 


• dependent on circumstances 170 

- limited by Hindd Law 186 

by adoption 810& 


■ ' ■ — ; its growth in Europe 808» 

- by absolute owner now unrestricted 81, 219 

family estate once deemed inalienable 731(1 

how the family estate became gradually aliena- 
ble 

generally disapproved in ancient laws 783 

■ of sacred property usually disallowed 741 

religious endowment alienable only to one in the 

line of succession 202, 785n 

otherwise indivisible and inalienable 785 

exceptions 

interest of a temple servant alienable 785n 

vatan property cannot leave the family 846 

’ of self-acquired property limited to surplus over 

family needs 648a, 759, 1241, 1242 

impartibility consistent with alienability 159, 398, 741(1 

but checks incumbrance 162 

inalienability a question of family custom 159 

raj not necessarily inalienable 741<l 

widow’s right to maintenance inalienable 762 

Alienation by Coparcener. 

a coparcener may alienate for value his share 

without consent of others 605, 664, 748(1 

-but not by gift 477, 609, 664, 705 

or by devise 664^ 705 

except for pious purposes 664 

he cannot dispose of joint property without con- 
sent of the others (Mit&kshar&) 478, 510, 601(i, 

603e, 70S 


restrictions on — — by caste custom 745(1 

made under necessity valid by custom 7505 

Alienation by Father. 


of patrimony subject to control of descendants 

unseparated 210, 638a, 648a, 812, 813a, 814(i 

without assent of heirs invalid by custom 293c, 645f 


son may prevent improper 194^^, 639 

or annul it unless made before his birth or 

adoption 641c, 803, 1149 

care for child unborn 2114 


101 H 
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Alienation — of immoveable property, though self-acquired, said 

to be invalid P 772, 812 

father has full power over property self-acquired 772, 804 

by will invalid against a united son 813d 

subject to provision for family 797, 798, 1242 

depriving a widow or family of subsistence 

invalid 214, 241 

■ ■ " ■ ' ' — for purposes not immoral binding on son 358 

■ ' immoral purpose affecting but a trivial portion 


does not invalidate it 8 

Alienation hy Grandfather, 

■ with son’s assent not disputable by that son’s son 803 
Alienation hy Mahant 

fraudulent set aside 188/ 

Trust ib. 

Alienation by Manager 637e, 766 

> acquiesced in by co-parcener is binding on him... 750a 

Alienation hy Mistress, 

mistress not to alienate a house given to her by 

her patron 194e 

Alienation hy Son, 

' — requires father’s consent 813 

Alienation hy TJnclc, 

• ■■ — without assent of nephews.. 813a 

Alienation hy Widow. 

. dependent by caste usage on non-existence of 

male relatives of her husband 782d 

■ ■ - - not to prejudice subsequently adopted son 1174s3 

See Widow. 

Pilgrimage 322 

Alienation by Wife. 

■ ■' ' - - in case of paraphernalia under English law ...... 186d 

See Ownership ; Manager ; Property Self- acquired. 

Adoption VII. 1168, 1175, 1176, 1178, 1184, 1186; 

VIII. 1218. 

Alamanni— laws of the 884a 

Allowances— temple, are hereditary and divisible 742 

Chirde 452 

Bes&igiri 

Muglai 

Sirp&va ij. 

Vaztfa 
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Allowances — from Government, arrears of are Stridhana 524 

Alya SantanA Law — See Adoption III. 1016, IV. 1068. 

Analogy of HindO Law followed in succession to principalities, 

&c 737 

■■ ■ ■ a means of construction 108 

See Interpretation. 

Anantadeva — author of Samskarakaustubha 24 

Ancestok- Worship 281 

See 6raddhas. 

Ancestral Lands = lands once held by common ancestor 713a 

Ancestral Property — See Property Ancestral • Succession ; Par- 
tition; Alienation. 

Animal Sacrifice — formerly prevalent 900 f 

Anitya Adoption— iSee Adoption 1143,* 1205 

Anitya Datta 899b 

who is son ? 105d 

son of son 1060d 

Annuity — /S ee Investment ; Nibaiulha; Property. 

Anomalous Adoption — See Ado])tion. 

Anvadjieya — IS a gift subsecpicnt to marriage 146, 290, 519 

— is a kind of stridhana 518, 519 

— is shared by sons and unmarried daughters 

equally 146,325,5196 

Aparibhashika Stridhana 518, 530 

Aparadityadeva — is another name for Apararka 18 

Apararka — the author of Yajuavalkyadharmasastranibandha ... ib, 

’s doctrine as to Stridhana 18, 780 

Apastamra SOtra 34 

Apastamba or Apastambua — school of 38 

Apostasy — ( mere) does not free from the Hindd marriage-law. 597a 

Appanage — of juniors in case of primogeniture 263 

when it reverts 264 

— in India and Germany 737c 

See Maintenance ; Zamindari 743. 

Appeal — suspends effect of decree for partition 663, 684 

Appointment— of daughter, place of in Hindu law 885 

daughter by is ranked third amongst subsi- 
diary sons by Vasishtha 888 

no longer recognized 886 

not recognized by Apastamba 889 

nor by Gautama ib, 

" nor by Baudh&yana 890 



12^4 


INDEX. 


Appointment— of daughter conceived in two ways 88& 

traces of — — in the existing law 886 

relative position of and her son 890 

analogue amongst the Greeks ih. 

See Adoption — Pfitrika-Putra. 

Apratibandha DIya 67 

See Inheritance Unobstructed. 

Apsarases 884 <j 

Abrogation, — origin of the term 925c, 928a 

. ' ■■■■— Roman, limited to those who had attained years 

of discretion 893a 

age of the adopter in an of one sui Juris 930^ 

safeguards for sons taken in 916 

of women not allowed before J ustinian’s legislation 933a 

la^iHA 275, 514,617, 519 

See Marriage. 

Aryan HindOs — Sec Hindus, Aryan. 

Asagotra Sapinda . — See Baiidhua ; Bhinnagotra Sapindas; 
Adoption IV. 976. 

Asahaya 49 

Ascetics— orders of 15, 17 

succession to, based on personal association 555cf 

relations between and their disciples gov- 
erned by custom 933 

cannot alter succession to an endowment 556d 

— cannot impose restrictions on successors contra- 

ry to custom 

See Mahant ; Adoption III. 940; VI. 1143. 

Asceticism — See Adoption III 950 

Asbamas 64 

Assent- — of sons deemed necessary to alienation by father. See 

Alienation 645^^, 648a 

— signified by attestation 638a 

as once in Europe 192c, 223 

requisite to a gift 191j 

— of members of family is necessary to expensive 

sacrifices, performed by one of them 603is 

— ' ■ — to gifts at mother’s obsequies ib. 

— not necessary ta resigning holding by Govern- 
ment occupant {b. 

— " ■■■ ■ - — of brethren to adoption essential on account of 

widow’s dependence 971/, 975, 995r 1019tf 
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Absent — of brethren ought not to be refused except for special 

cause 975c, 980, 1002 — 1005 

by property dedicated to service of family 

idol may be disposed of 784^ 

but not that dedicated to public temple ib, 

coparcener, desiring to limit his responsibility 
for liabilities [maintenances of relatives, &c.} 

may secure himself by of interested 

parties.... 788, 789 

— of co-sharers to charges binds them 750 

to adoption implied from non -prohibition 970c, 971/, 972 

See Acquiescence ; Adoption, •passim. 

Assessment— iSee Adoption III 955 

Assets — taken are accompanied by liability for debts of one 

deceased 165, 169, 6495 

the responsibility of a son is not by HindQ Law 

dependent on 166, 1240 

but so limited by statute 8(/748 

See Debt ; Father ; Inheritance. 

Assignment — none of a right to maintenance 192, 253, 259, 262, 302 

of debts to a parcener on partition 787 

possible, of part-ownership in a physically indivi- 
sible property 832 

of obligations 746a 

Association — capable of creating a law for itself.® 597 

See Custom. ♦ 

Astrologer 180 

’s relation to those who take his services governed 

by custom 410, 411 

See Joshi. 

Asura Marriage — See Marriage. 

Asvalayana Dharmasastras 51 

Athenian Law — compared with Hindu Law 1765, 585a 

Athens — See Attica ; Adoption II 916c, 938e 

Attachment — of property for debts discussed 161 

■ ■ — and sale of family land unknown to HindA Law 

Books 649 

■ - — not properly directed against undivided share P 621a 

— ■ " — of whole undivided property may be made for debt 

of one coparcener 663/ 

subject to rights of sons, &c 664 
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Attachment — of undivided share creates a charge on undivided 

interest 605c» 607 

effect of of impartible zamind4ri 161 

whether purchaser in execution of manager’s 

share can be ousted P 606e 

Attachment by Government 839 

Attestation — under Hindd Law intended to bo of the transac- 
tion. See Assent 223 

is a mark of assent 6386*, 733, 778, 848 

according to -dccisionB does not bind to 

contents 1231 

■' ' in case of wills 222ss 

See Wills. 

Attica — laws of against alienation and sub-division 214 

* compared with IlindO Law 214, 283, 418 

Attornment — equivalent to possession 096 

Aunt (paternal) — not a gotraja sapinda even in Gujarat 1316 

but is entitled to rank as a bandhu 1316, 489 

when succeeds 484 

Soe Sapinda 

(paternal) ’s son is a bandhu 133, 488, 492 

case of exclusion of by sister’s son 495 

• is excluded by great grandson of fifth 

ancestor of the deceased 487 

(maternal) ’s sou is a bandhu 133, 488, 492 

excluded by sister’s son 495 

Aurasa Son — See Son 892 

Austerities — may replace adoption 873,1148, 1207 

Authentication — public — of transactions 1101 

records originally recollections ib. 

iS'ee Adoption VI. 1112. 

Authorities — on Hindd law in Western India enumerated 9 

{See separate list, pp. Ixxix — Ixxxvi.) 

their relative weight considered 12s s 

' ■ ■— supplementary 11 

order of 10, 11 

Award, stranger to an — cannot rely on admissions in it 189c 

Balambhatta 17 

See Adoption Y. 1071. 

BlLAMBHAirrATiKA — written by Lakshmidevi 17 

— otherwise called Lakshrai Vy&khyana ib. 

m ' N . is a commentary on the Mitakshara 
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Balamehttatika— gives the widest interpretation to the text of 

Ydjuavalkya 17 

Bandhavas — include maternal uncle 136 

Banduus — Yijudnesvara’s conception of 134/472, 489 

defined 134, 488, 489, 496 

how far extend 4906 

enumeration of 133, 488 

the enumeration of is not exhaustive 134, 136, 489 

limit of bandhu relation 488, 494 

origin of this 488 

■ ■' includes all relatives within the degrees expressed 

489, 490, 492 


See Sapinda. 

among unenumorated , nearer succeed before 


remote 491 

mentioned in Law Books 492 

not mentioned in Law Books, males 493 

females 497 

order of succession ... 134, 341, 487. 491, 492, 494, 495 

Sapindas and Samanodakas are preferred to 

133, 489 

postponed to Gotraja Sapindas .4916 


in Bengal, succeed before remoter Sapindas 

il66, 487/ 

aunt’s sons preferred in N. W. Provinces to 


cousin’s widow ? 485 

Ban^s — See Tribes 285» 

Banya 412 

Barhenness — not an impediment to inheritance in Bombay 606 

Bastards — inherited under Irish and Welsh law 826 

See Illegitimate. 

Baddhayana — on female inheritance 126s a 

See List of Hindd Authorities. 

Benami System — may be traced to union of Hindfi family 602» 

■ — transaction, presumption in a 7226 

principle of ib. 

purchase in son’s name 722 

Benefits — spiritual. See Adoption IV. 1035, 1066 ; VI. 1117 

Bequest— of property acquired by partition good against remote 

heirs 139 

of undivided share invalid 682, 664 

— ' ' merely for Dharma ineffectual 229 
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Bequest — tying up the corpus is invalid 230 

by a coparcener singly is inoperative 603 

‘ — by husband to wife treated as a gift 31^ 

- to one son to the prejudice of others invalid. 208, 209, 

771, 808 

See Gift 603 ; Devise ; Will ; Testamentary Power ; Perpetuity ; 
Wife; Widow; Adoption VIII. 1216, 1233. 

Berada Caste 428 

Betrothal and Marriage — sometimes confounded 277 

Bhacha = nephew through a sistei on one side 546 

Bhagadari Lands — male preferred to female in succession 

to — 431 

in — holdings, sub-division is prohibited 746 

and also separation of the house from the holding ib. 
sale of part of a bh 6 g is void though made by a 
Court.* 

Bhagdari Vatan 4636 

Bhagavanta Bhaskara — consists of twelve divisions 19 

enumeration of these ib, 

Bhanga Sali Caste..: 429 

BhAB ADVAJA Smriti 52 

Bharthi Sect 665 

Bhatele Caste 868 , 952 

Bhatp VairagI — a mere grihastha 572 

Bhatt Vritti - 730c 

Bhavin = a votary of Rawaln 6 tha 5276 

Bhils — See Tribes 289 

Bhooteah— fi'ec Tribes i 6 . 

Bhinnagotra Sapii^pa — daughters of descendant and collaterals 

within six degrees are s 137 

descendants of daughters arc s 137, 4916 

maternal relations within four degrees are s 137 

sister’s son is a 490 

grand-daughter’s grandson is a —— 137 

but her great-grandson is not a 16 . 

8 extend to mother’s great-grandfather and 

his fifth descendant 490 

not so in Madras 4916 

seventh descendant through daughter is a — 
according tO'One opinion » 6 . 


• CoUecior of Broach v. Mjar&m Ldldds, I. L. B. 7 Bom. 542. . 
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Bitinnaootra Saptndas — admission of fnoretlian one femalelink 

in coiiiioxiori giving lieritsihlc right questionable 492n 


succession of s 490ss 

daughter's liiisbaud’s to Stri- 

dhana of his wife 537 — 540 

Bfiritarah 130<; 

Birth — actual necessary to the full constitution of right 

as son 57, 541 r, 803 

-at once confers on the son the right to participate in 

property 803, 813 


See Adoption Vll. 1159, 1153, 1171. 1 185, 1187, 1 l^S, 1200, 

1*2<'2, 1-20 1; VIII, 1229 

Son. 


Blind; Blindnkss — wlio is blind ? 57G 

blindne.NS does nut prc\ cut di>pOMd of property 577 

■ — dis(jualdies for iidicritaiice 153, 575—578 

if congenital 155 

not pan ml 573 

— — dlsciualiHc.^ for takins: iituler partiticn 822 

— pennons manied and having families inherit in 

some ca.sles 155 

sons of pcr.’'()ns are not excluded 570 

■ — discpicdiiies a widow i5. 

men must be ummramed ib, 

• — of the .''On born does not jll^tify adoption .... ... 908 

See Adoption 111 050 ; Di^(lualltieutlon 575 ; Alaiiitenance. 

Blood- RK i vTioNsinr — i’ee»\gnizcd amongst tbt‘ loner castes 929e 

gives a right to iidieril 58 

— not juralh' extinguished by adoption. See Adop- 
tion Vll 1162 

Book — land in England originally pious grants 192c 

Books — when indivisible and when not 730, 735 

to be kept by coparceners having them 785 

BoEOTJGH-Eiiglish 355 

Boy — a luuy Dot recite Vedic formulas except for obsequies 1241 

See Age. 

Brahma Marriage— M arriage 514, 517, 519, 527 

Bkahmaghari — divided into Upakdrvana and Naishthika 59, 64 

meaning of Upakilrvaua and Naishthika 500®, 5005 


succession to UpakOrvuna 58, 77, 500 

Naishthika 144 


Sfw Adoption III. 943c. 


1G2 H 
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Brahmin Community — Y rhen inherits 138 

Brahma^a — 64, 462 

is born under three obligations 872 

he only is born under three obligations 919 

— — s may become Sanny&sis 552 

N&gar. — iSee Adoption III 970 

M^idow.See Adoption IV. ...... 1033, 1062, 1064, 1065 

— — s have a spiritual title to all things 138a 

succession of learned s on failure of blood 

relations to the property of a 136, 138 

See Srotriya. 

this succession of s not recognized by English 

Courts 138 

5’ee Adoption 111. 962. 998; VI 1084,1120. 1131,1135c, 1142 

Brethren — a grant to united constitutes allindu joint tenancy 76 

Bribe-Capture — see Capture 882 

Bride-price 273, 278 

discussed 376 

common amongst the wild tribes 282 

and low castes 376 

institution of existed among Hindis for a 

time among all classes 274 

- ■ ■ — came to be looked on with abhorrence by the 

Brahmanical community in later times 275 

, became peculiar to Vaisyas and 6ildras ib, 

though in the Arsha form of marriage gift of bull 

or cow was still preserved ib, 

practice extending in Sub-Hinuilayau districts ... 282 

sales still not unusual in Gujar&t ib. 

Sulka and 276 — 279 

■ ■ ■— amongst the Jews 2775 

■ —Germans ib. 

connexion with doe legitima and morgengdbe,,. 277, 278 
Roman co-em'ptio 277 

in China 278 

Stridhana had a pre-historic origin in the ~ ... 273 

goes to the mother or the brother 275, 277 

. father in the Huzdra district 276d 

See 6alka ; Stridhana. 

Bride-purchase — see Bride-price 274 

B|UHA8Pati Sm|iiti 47 

its age 
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BfllHAT SaUNAKA 51 

Brothers — are the coparceners specified by Mit. and May 72, 73 

- include more remote relations according to the 

opinions of the ^astris * 73, 74 

sons of the same concubine are ranked as full — 83, 383 

succession of 110, 341, 400, 428, 436, 453, 460, 

467, 531 

under Mit full and half rank equally in 

undivided families 76 

hut in divided families full are preferred to 


half 849 

in Bengal full take before half in undi- 


vided families, and undivided or reunited half 

take ecjually with separated full ...75,457 

when and nephews succeed simultaneously 75, 

108, 111 

exclude foster-daughter 454 

reunited half take equally with separated 

full 141 

reunited full — exclude reunited half — - 142 

half acquire the right of inheritance by reunion 75 

succession of of half -blood ...112, 352, 404, 435, 

455, 457, 458, 467 

according to Mit. and Yyav. May 112 

half postponed to full sister by Yyav. May. 458 

succession of, to full sister 465, 468 

separated postponed to father 454 

by birth take precedence of one previously adopted 935^ 

half postponed to full sister 112 

divided preferred to first cousin’s widow... 455 

sister’s son 547 

succession of to unmarried females ......145^501 

to Stridhana of females mar- 
ried by approved rites 542, 544 

by blamed rites.. .521, 527 

take ^ulka Strtdhana 277, 279, 280, 327, &19d 

succession of half to Stridhana of married 

females 546 

succession of illegitimate to legitimate ... 383 

whether illegitimate and legitimate half 

form a united family t5. 

partition between 816 — 822 
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Bjrotiiers — may demand partition at any time G59 

— - take ccjiial shares on partition 363, 778, 816 

and divide debts equally 362, 787 

cider takes management with consent of 

others 284 609 

younger not to precede the elder in marriage 914-e 

elder enjoyed a superior position in ancient 

times 281c 

ancient authority of in disposing of sisters . 280 

a may interdict dealings with hoMtage by 

another to the prejudice of his right 203c 

initiatory and marriage ox}>onses of unmarried 

■ a charge on joint estate 7S'2c, 816, 820 

— — ’s shaie is liable for sister’s marriage if her share 

is iiisuflicicnt 782r 

« elder takes right side of house by custom... 823 

western ... ih 

— — ’s power to mortgage joint property 821 

widow of the last di'ccascd takes tlie property 315 

See Adoption Y lo73, ]U79, \ lOSl ; Vll. 1189, 1194.; 


Nephew; rrimngcniUire ; Uenunciatioii 

Bbotiikr-i>'-law — succeeds to a widow 525 

is preferred to the w idow’s brother 527 

Brotheji’s DAiuinKKs — aichandhus 497 

to lx? married at the cxpen.se of the family e.stato 822 

succession of — 497 

— take equally 459 

■ prefiTred to hrotherV dauglitcr’s son 497 

postpoi.cd to fir.st cou'^in once removed id. 

Brother’s Daughti-r’s Grvndson ih. 

— excluded uijlI admitted in Bengal ib. 

Brother’s Ghandsox — preferred to daughter’s grandson 480 

Brother’s Sox — can he adopted 1037 

succession of 112 

— — s succeed por capHa 459 

■ s to an interest Tc.sted in bis father 

before hi.s death 109 

- — - excluded by brothers ib. 

s (iinsoparated) exclude widow 459a 

of the whole and half blood 455, 459 

— (half) succession of 112 
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Beotuer’s son— 

See Adoption IV 1018, 1024, 1025, 1033 

Nephew. 

Brotuer’s wife 481 . 

Burden of proof : — 

acqniaition since partition to be proved by party 

asserting it 688 

afler partition lies on party questioning it, 

to sliow tliat particular parts of the property 

were not included 703a 

separate ac(pii>ition to be proved by party assert 

ing it 728 

sons, seeking cancellation of sale by father, to 
prove that the cliarge was one they were not 

answer.aldo for 748 

incumbrancers to show good reasons for holding 
son’s property liable to pay oft* father's debts 648fl, 

749 


incumbrancer to scrutinize a transaction by widow 

101 , 102ff 


gross inetiuality of partition by father between 

to be jirovcd by party a>serting it 809 

of indn isioii on ])laintitT when he has bad separate 
po>se.ssion of part for l>i years 695 


Sec Escheat 139 

Burgundian Lvw — compared wdth lliudQ Law 88a 

Buruda — See under C’astc 399 

CACHAUis—iS^ee Tribes 281 

Canon-Law— compared with Hindii Law 243» 

Capture IN Marriage 280/ 

once common 8825 

still observed in form by some tribes 280, 423 

of the bridegroom amongst the Garoos 288f> 

Carmina — metrical form of early law s 56» 

Caste — its inftuence on the descent of property 64 

was thought of much more than chastity in early 

times 424, 884e 

except Br&hma^s, all placed on the same ceremo* 

nial level 1135fi 

expression of will of ...555, 599 

law of subordinated to general Hiudil Law... 90 

■ decisions subject to the King’s courts 599a 
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Caste— questions excluded from the cognizance of civil courts. 599n 


— incidentally cognizable 599 

— temple 554 

expulsion from extinguished share in pro- 

perty by disabling for religious rites 587, 588, 590, 

752a 

but was not a ground for retraction 588, 590 

exclusion from a bar to adoption 950 

loss of is now not a disqualiti cation warrant- 
ing the adoption of a substitute ? 907 

(Joes not affect inheritance... 426, 575», 65S 

comparison of Roman Law as to heretics 575a 

non-forfeiture of rights by loss of 590* 

exclusion from not a cause of forfeiture in 

Khandesh 11735 

two degrees of loss of recognized by the Vira- 

mitrodaya 58a 

restoration to by means of penance 58a, 590 

Castes and Classes 661 — 662, 1213o 

Agarv&li 373 

Bauts (Ganara) 285a 

Berada 428 

Bhanga Sail 429 

Bharthl 565 

Bhdta 394 

Bhavin 5275 

Buruda 399 

Ch&mbharor Chamber 810 

Ch&rana 394 

Chetti 1067 

Dorik 5H9 

Burgee Meerasee Soorti 4245 

Gavali 407 

Giri 565 

Goojar Talabda 257a 

Oos&vi 552, 566 

Guj5r 476 

Gurava 434a 


Jains... 157, 568, 9015, 923», 1050e ; see Adoption Til 952, 

953 ; IV. 1038 

567 

568 


Jangams (Lmg5.yat priests). 
Jati 
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Jogtin 527 

Kanoji 347 

K&nphfirttfi»— Gosfi,vl 562 

Khalpa Khumbatta 249, 257 

Khatri 582a, 1213 

Kolambi 394 

Koli 374 

Koombhars 249, 257 

Kunabt 350, 360, 416, 427, 502, 516, 532, 565, 844 

Lingayat 359,416,509, 1079 

Lobar Sootar 257a 

Lobar Surati ib. 

Macbee Gudrj’a 249a 

Mabar 356, 371, 442 

Mall 379, 380, 526 

(Mogbrelia) 550rt 

MMri 571 

Manabbad 570, 571 

Marafcba 513, 526 

Marwddi 377, 456, 462 

Mocbi 257a 

Murali 442, 502, 522, 5276 

Naigama 553 

Nanaksbalii 570 

Parade&i Sufcar 257a, 3786, 454, 542, 586, 811 

Partt 449 

Pashandas 553, 568 

Prabbu or Parbbu 521, 952c, 1029 

Puri 565 

Rajput 384, 458 

Ramavat 574 

Rangari 359 

Salvees 751<i 

Simpi (Tailor) 516, 1136 

Soii&r 505 

Sonis 751(1 

Sr&v^k 568, 569 

Sut&r 257a 

Tapodbn:^ 434 

Taulklya Audicbya 

Vaghree 249fi 

Vair&gi 572, 573, 574, 575,588 
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Vandi (094 

Vani 411,508, 52:1 

Yati (59, 144, 508, 509 

Yogi 798 

See Adoption, pasaini; Tribes. 

Custom 550ss 

Caste connexion — See Adoption III 950, 951, 956 

Caste proieety — jurisdiction declined in suits relating to— ? 599 

Cause op Action — usually exhausted by a suit 0295 

but not so in particular cases f<v. 

comparison of the English, Hindi!, and E.oinaii Law. /A 

Celtic Law— compared with Hindu Law 82 

Ceremonial — Ser Adoption V lo72 

„ ■ , — gift 1076 

Ceremonial Servicks — son owes to his father, mother, 

and step-motlier 1069 

Ceremonies — questions on II 

essential. See Adoption YI 1084, 1085 


no particular os.->cntial to complete adoption. 922 

no initiatory — for Sddras except marriage 1064, 

1089 

vicarious celebration in the case of 6i!dras and 


women 920 

joint performance of implies union of in- 
terests 8525 

separate performance of not conclubive of 

partition 689 

a stranger not to perform religious 185 

See Adoption, jjassha. 

Sacra. 

CniLtKYA Dynasty 16, 17 

ChImbhIr or CuiMUiR Ca.ste 810 

Chance— Gains 724 

ChIrana— (Juggler) 694 

Ch ARANAS — (the Schools) 62, 33, r>t 

the origin of intellectual life 32 

Charge on Land — sense of. 773, 774 

Charge — on inheritance lOOss 

enumeration of s 746, 747 

• created by decree and attachment of undivided 

share 632,707—708 

a joint trade loan is a on joint family property 340 

for payment of debts of the deceased owner 160 
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Chahqes — on inhorifcancc— page 

non-liability of property in hands of bond fide 

purchaser 77, 746a, 789^ 

promises made by the father 161 


debts liy father, contracted not for immoral or 

illegal ]>ur|)Ohes are tliough not incurred 

for benefit of family ... 76, 77, 162, 161, 168, 717, 

747, 788, 800, 813 


so arc fatlier’s directions as to charities 747a 

luisbaiid’s just debts are 315 

sejwirate debts ot deceased co-parcener are not 
charge', on undiAided pro]>erty 76, 787, 790 


inainteiiaiicc of tho-e entitled thereto ranks as 


747 

a*' e'\ rji\ llic niaintonance of a uidow 163 

concubine and her children 1G4 

marriage (“xpcnscs of unmarried brothcr.Nand sis- 
ters are 7’^1,816, 820 

wbat s may h«' on the m tnager’s ^hare 763/fc 

• incurred by the inauacrer wlion binding 749 

— - cnioreible against liouh r of part of the jiropcrty. 791 

ClIAUlTAULK U>is — ]uirpo>e^ beneticial to tlio public 200 

- ■ - eniiinernted 267/fc 

moulded to modem ne‘eds 23o« 

sui>cvsfeitious not disallowed 21''»d 

CuARlTY-iKS — eoniinon enumerated 2t>6 

cy jircN doctrine admit tod by Hindd Law 230 

d 3 ing directions as to — — mu^t be fulfilled 747a 

iSce Alienation ; Dhainia; Liidowmeuit; (iift; 4\'ill 226 
CnAsTiT\ — regarded tlian caste in early times ... 421, 884a, 835n 

Chattlu Sou 931, lo75 

OilELi — jiurchase of recognized iu some case> 5o9 

not regarded a*' aiioptioii ib. 

must be nomiuated by his guru and confirmed by 

inahants 556 

bound to maintain bis guru in du^tross 793/ 

——-’s succession to guru 554 

succession of a among »8ni\aks 556 

s joint succession of two ib. 

Disciple. 

CiiiEFsmr -‘Succession to nee Principality ; Raj. 

China — See Adoption 100, 899^ 

Chinese Laws and Customs— compared with Uinda..... 271/ 


103 u 
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Chirde Rights— Allowances 452 

Christians — native, not free to adhere to Hindd law since the 

passing of Indian Succession Act 4r 

CiiOpi ceremony, to be performed in adoptive father’s family. 1060 

See Adoption IV. 1083. 

ChOdikarana = tonsure 10565, 1060c 

See Adoption 1063 ; ChOcla. 

CnUNDAVAND 422 

See Patnibh^g. 

Civil death— of a person results from his entering religious 

order 58 

- " from a woman's being expelled from caste by 


Ghatasphota ih. 

but since Act XXI of 1850, by loss of caste a 

person does not lose his civil rights 658 

Clothes in tse — to be kept by those having use of them ...785, 831 

when indivisible, and when not 730, 734 

how divided 785 

Cochin — see Polyandry 284 

CoGN.\TKS — see Bandhus; Bhinnagotra-Sapindas; Adoption, IV. 1067 

Collaterals — in partition take stlrpos 778 

subject to allowance for prior partial partition... ib. 
See Adoption 111. 094; Buiidhus. 

CoLuvTERAL SUCCESSION — see Succes.sion. 

Collusion by Co-.suarer — see Fraud 611?t 

Co-MEMBERSiiiP OF CoM M CNiTi— gives right to inherit 58 

CoMMENSALiTY — cesser of is evidence of partition G89, 826 

in case of property presumed to be joint until 

contrary shown 720 

Commentators— H indu 14o 

useotherSinritis to supplement the one commented 55 

Commentaries— Sanskrit 17 

Common Property — classified 709 

Common Stock — see Property. 

Compensation — for land withdrawn from general partition 779 

■ in case of partition of interests, without one 

in specie 778 

■ — when one divided coparcener loses his share 

through the wrong of another 837 

Community — change of frees from the opemtion of the cus- 
tomary law of inheritance 3 

i right of ownership still asserted 172tf 
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Compound — is divisible under ordinary circumstances S32 

Concealment — see Repartition. 

Concubinage— allowed amongst Gosavis by custom 553 

■ in low castes not disgraceful 425 

Concubine — regarded as a dasi or slave 86, 384 

pat -wife having first husband alive is a ...... 415 

remarried widow was regarded as a — • before 

Act XV. of 1856 413 

keeping a low-caste entails penance only ... 424 

can take bequests 377 


entitled to maintenance... 80, 1G4, 194,385, 461, 5S2, 

593, 653d 

investment may be made for her maintenance ... 415 
must be ])ro\i(h*d with maintenance before she 


is deprived of property in her po<?scPsion 755 

■ " ' •' of the late owner entitled to maintenance from 

heir 415 

Sei' Saranjani. 

sons of a — arc regarded as brothers of the 

whole blood infer se 83, 383 

S(C Tlh'gitimate son. 

daughter of a entitled to a pro\ision 164 

Conditions — in some ca.scs not allowed 187d 

• running wit h land 189 

— cannot be annexed to status of son or to mar- 
riage. 187d, 1085 

snb.'scquent void if repugnant 187 

in case*^ of adoption 1155 

See Gift, IbG, 187, 141 ; Grant, ISS; .\doption, VI, VII. 
Confirmation — of adoption by the sovereign deemed impor- 
tant 1011a 

Consanguinity — the foundation of the right of succession ... 62, 752 

duty of sacrilice annexed to * 752a 

See Adoption, IV 1036. 

Consent — See Assent ; Adoption, IV 1067 ; V 1071, 1075, 1076 ; 

VI. 1121 ; Vll 1208; VIII, 1226, 1227 

Constitutum Posskssorium 218c 

Construction of Grants 397, 463 

See Interpretation 

Construction op Laws— iSeo Interpretation. 

CoNTiNOBNCY — See Gift, 217 ; Condition. 

Contingent REMAiNUER—5ee Remainder. 
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Contract — H indQ law superseded by Statute 7 

between TIindfls and other classes 6 

law of defendant applicable to s ib. 

s of the father pass to the heir 80 

of betrothal not to be specifically enforced 1090 

for gain by giving in adoption illegal 1087 

CooKJNG — separate evidence of partition 852 

Co-OWNEKSItll* 189 

CorARCENER — wlio aro s 73, 74 

who are not s 436 

males only can be s 653 

- *s possession is jtrimn fncU possession of all s 633(; 

——ship continues tlunigh some members separate ... 666 

difi('reiK*e between joint tenant and 601n 

purchaser of iindnided share l>eeomes tenant in 

common with other s 606 

Pouv>/>' of Cojtaj Ci 607 

in case of urgent nc^ed may dispose of joint pro- 
perty 632, 8*21 

may dispose of undivided share for value but 
not by way of gift or devise 665, 631, 66t 


consent of all s re(|nisitotoany gift (Punjab). .. 821d 

t9ec Alienation; Representation. 

in Bengal incapabloof dealirigwith his sliaredown 

to Deendiars case ••••••... 621* 

may redeem from moitgago and claim contri- 
bution 790 

separared s must contribute in ease of share 

takim to satisfy a eommon liability 8.19 

not entitled to rede('in his share alone 790 

undivided s may take sep.'irate interests ... 19 i 

and though divided may take jointly ih, 

a cannot by giving costly ornamoiits to his 

wife di'privc the others of their share in his 

acquisitions 208, 204 

may resign his share for a tritlc 659, 827, 838 

cannot be compelled to assent to an adoption by a 

widow 864, 881, 904 

not generally entitled to an account from an- 
other 766n 

no ownership of any definite share is ])rodicablo 
of a particular — ^ while united 


686 
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CoPAKCENER— notice of enhancement of rent by some —— s held 

Bufficient in Bengal 608» 

comparison of Englibh Law ib, 

adult bound by the transactions of manager 

when he takes the benefit 617 

a — cannot singly oust a family tenant or 

enhance rent 607 

in Bombay a person holding with the assent of 
one — regarded as if put in possession by him. 608» 
some — s only not allowed to take advantage 

of a condition of re-entry ib, 

Tartition lefwpen Cojxirceaers 815 — 829 

each — ’s whole property supposed to belong to 

common stock 708 

a may demand partition at any time 665 

■ s' prior agreeMiicnts infer se bind in partition ...836, 838 

s in existence only entitled to a share on partition. 792 

a is not liable at partition to make up what ho 

has expended in excess of Ids own share 765 

except in cases of di^lionevt waste 835 

a takes on partition what ho has expended in 

exoc’«*s of his own share of debts 362 

ab>cncc of some s does not bar partition. 676. 816 

after-born s share only their father''s share. 792 

fraud does not disqualify a from receiving a 

share at partition 679, 680, 835 

but the fraudulent maybe made to rotore 

properly sought to bo withheld 679, (>80, 765, 

769, 835 

purchaser of undivided share ha> to work out his 

right by partition 606 

Succesitioii to Co^>arccners 67», 73, 111, 339 — 354 

a dying without issue his share goes to his 

undivided s 346 

Suits by and ayainst Coi>arvenei's. 

all s must join as plaintiffs in a suit on a joint 

claim 615 

except when one sues in a representative capacity 

a cannot alone sue to set aside a cliarge 

created by another 608 

Bomc only allowed to eject an intruder contrary to 
wish of another 608« 
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CoPARCEBEE— a caniiot recover his fractional share in joint 

property from stranger 607, 608 

a is liable after partition for shares of debts. 789 

— — s are not generally entitled to account from mana- 
ger for transactions prior to demand 836 

payment to one of several s frees the tenant. 

— s not answerable for separate debts 632 

unless incurred for family necessity ih. 

Suits by and against Coparcener. 

s who have colluded with a tenant to defraud a co- 
sharer may be sued by him in common with the 

tenant 611 

creditor of one may attach undivided pro- 
perty 706 

See Mortgage 821 

Coparcener Eecnited 58, 61, 63, 110, 342 

s of 0 ({ual degree share equally 1*41 

succession to 141, 142 

See Family, Joint ; Interdiction 707c. 

Cosharer — See Copaiccncr. 

Property 1212 

Court of Wards — sec Adoption III 965 

Courtyard — division of a refused 830 

Courts, HindO 239 

Courtesans — ornaments of exempted from seizure 885?^ 

•— — — ranked as members of a business association ib. 

See Adoption III. 1016. 

Cousin — used in a general sense for collateral 483 

united iiiheiits in preference to the widow... 351 

first 136 

See Adoption IV 1024, 1035 

second - excludes a third 477 

— of five removes inherits 437 

distant if united preferred to widow and 

daughter-in-law 589 

husband’s excludes husband’s sister’s son 530, 531 

separated first postponed to united half- 

brother 352 

■ ^ though separated is preferred to illegitimate son. 474 

(= nephew) sister-in-law. 483 

maternal aunt’s son postponed to samanodaka ... 487 

■ succeeding to a female (Sfidra) 516 
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Cousin— female See Adoption IV. 1034 

■ ' — — first — *s son an heir 4915 

See Adoption lY. 102G. 

Cousin’s Daughter’s SoHi—See Adoption lY 1029 

Cousin’s Son — preferred to sister’s sou 349 

See Brother’s Grandson. 

Cousin’s Widow.. 485 

her succession 485, 486 

See Stridhana. 

Cousin’s WirE— >S'ee Widow of Cousin 

Coverture — See Husband ; Wife ; Females; Stridhana; Adop- 
tion Y 1072 

Co-WIDOW — See Adoption VIT 1182 

Co-wife — son of — as heir — see Adoption III 522 

Creditor— when bound to inquiry lOld, 166, 169, 749 

when a minor’s interests are touched must 

t prove good faith 749 

■ of the father must establish his claim 640e, 1241 

a joint cannot sue alone, but can give an 

chcetual discharge 610c 


— of an undivided coparcener may enforce partition 

625, 663, 706, 748. 790 

— ’s assent should be obtained by parcener on parti- 
tion to secure himself against further claims 788 

in partition enforced by share of wife must 


be provided for 757 

’s fraudulent transactions may be rescinded by a 

coparcener 750 

See Ado])tiou YIII. 1233; Debt; Minor; Partition. 

Custom; Customary Law — 

Its Origin 597 

regarded as based on lost Smritis 551 

the basis of Hindu Law* 1 

duty of conquerors to maintain 2 

to be upheld by the king 553 

cannot bo made by one family 743 

but uphold when found t5. 

' ascertained from practice and opinions of the 

more intelligent 869 


* On the recognition of custom ns a source of law by the Hind4 
authorities, see R. S. V. N. Maadlik’s Yyav. Mayukha, lutrod. 
p. xliv. ss. 
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Custom; Customary Law — 

caste usage established by evidence and a vote of 

the caste 9266 

new adopted by a caste 550 

imitative.... 426 

Its Nature {see below). 

sii])erRedos the general law 1, 158 

— '■ ■ modifies Hindil Law 1, J55 

subordinated to it 90, 076, 423, 424 

its flexibility illustrated 550 

its tendency to assimilate to the ^astra Law 9 

a particular may bo embraced in a wider ... 201 

is capable of attaching and of being destroyed 157, 741a 

- ' can be abandoned 4, 550 

force of illustrated by Mitramisifi and Nila- 

kantha 550, 55 Lt 

— — not to be controlled by private agreements ^90 

must be respected by Courts 462 

under what conditions 508 

recognition of awarding particular side of 

house to particular son rests with Court 823 

depending on in.stanccs limited by them 159 

■■ bad, immoral, or opposed to public interests not 

allowed 159,553 

Di^erant Icinds of 

caste ap])rovcd by the Sastras 387 

See Adoption V. 1067, 1072 

■ collection of by Borradaile and Steele 870 

by widow postponed to mother... 157, 392, 404 

■ — preventing alienation of patrimony except 

under necessity 745d, 7506 

» ' excluding from share of patrimony 

• excluding daughter 745c? 

and widow (in Madras) ib. 

limiting liability for father’s debts 747, 748 

inheritance is regulated according to — ... 550 

- — - subordinated to general Hindd Law... 90, 376, 

423, 424 

■ ■ ■ s of lower castes influenced by those of superior 

castes 426 

illegitimate sons of Gosfivls succeed by 565 

some Gos&vts marry by — 553 



INPBX. 


1805 


PAGE 

Custom; Customary Law — 

local of male in preference to female in- 
heritance in Gujar&t 156 

enlarging widow’s power of disposal (Dekhan, 

Gujar&t) 7826? 

in Gujardt generally rejects adoption 1213 

- admits fosterage but sparingly ib. 

allows marriage with maternal uncle’s daughter 

in the Dekhan 868 

of cousins in the South ib 

family binding 695, 597 

' ■ when texts uncertain 69 

governs intermarriages 156tf 

held to govern the validity of an adoption. . 7415 

may make an estate inalienable 159 

binds the holder of a r&j 156, 167, 737 

instance of this 156a 

raj regranted after 20 years governed by 

former law of succession 158 

when an estate is by family impartible the 

ordinary law is so far only superseded i5. 

family excluding partition 735, 7445 

pronounced a question of fact.* 

In case of Sacred properfy. 

■ governs succession to temple emoluments, &c. 156, 177 

See below. 

Effect of its relation to the general law — see 

above 90, 155 

has the force of law 867, 868, 870n 

■ — may preserve or alter the law of the family ...550, 551 

as a means of interpretation 550 

• controls the received construction of texts ...1995, 869 

- — replaces the Veda, when the precept of the latter 

is not decisive 867, 869 

construction of documents showing family ... 7435 

. ■ " ■—» governs marriage relations 90, 166a 

and the parties, cere- 


monies, &c., in adoption 1042, 1060, 1067, 1126 


♦JBwnore Bhavdni Pershdd v. Musst Bhagana, Pr. Co. 23 Kor. 
1883. The family custom was of a patntbh&g, of exclusion of dauffh- 
ters, and of limitation of a widow’s adoption to sons of near sapindaa 
of the hus^nd. 

164 H 
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Custom; Customary Law — 

governs devolution of sacred property 201 

mode of proof 223 

* ■ of a matba or religious community governs suc- 
cession to its property 651, 653 

if not injurious 663 


governs the relations within a sect or class. 553, 570, 

597 

of the particular institution makes its law in 
absence of evidence of the nature of the found- 


ation 557 

»' of succession to gurus 568 

- regulating property in offerings 411 

gives to widows a power of disposal over hus- 
band’s property subject or not to conditions ... 782d 

makes son liable for family debts 800 

See Eldership. 

femily—— determines succession to principalities 

737—739 

* — may exclude females 156 

Contests as to 

proof of 4, 869, 870 

Court to take notice of general 870 

divergence of from the ordinary law to be 

proved 166 

nnless'already recognized ib. 

diflSculty of this . See Adoption 1029d 

■ ■ - refused recognition. See Adoption 1029 

the action of the Courts tends to extinguish spe- 
cial usages 927d 

See Adoption 1126, 1168, 1202, 1212. 

Ascetics ; Jains ; Khojas ; Sr&ddha; Usage 922. 

Dinff 672 

Daiya Marriage 614, 617, 519 

Damages — see Compensation 837 

Damdupat— rule of when applicable 786/ 

not abrogated by Act XXYIII. of 1856 ib. 

- ■ to whom applicable ib. 

See Interest. 

Damsel— Maiden 601 

DIKA-&S Oia. 

DAKC£B—Se« Adoption Yl. 
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Davcikg Women — association of not foreign to Hindti 

system 886f& 

adoption by — 1068 

See Courtesans 885n. 

Adoption II, 933n; III. 1016, 1016», 1068. 

Daiva— S ee Marriage 614, 617, 619 

Di&^See Adoption II 922, 936 

Marriage 86 

Disi 383, 616 

connexion with innocent according to N&rada 886» 

See Concubine. 

Disi-PUTBA— iSee Illegitimate Son. 

DasnImIh elects a successor 566 

Datta homa — See Adoption 9^ ; VI. 1082, 1084, 1125, 1126 

Dattaka son — See Adopted Son. 

alone now recognized as substitute for a son 894 

See Adoption IV. ; V. 1071. 

Dattaba Chandrixa — an authority in Western India 9, 23 

its weight as authority 11 

See Adoption 1078. 

Dattaka Kaijstubha — See Adoption V 1076 

and separate List of HindA Authorities. 

Dattaka MImamsa — an authority in Western India 9, 23 

its weight as authority 11 

See Adoption IV. 1070, 1072, 1074; VI. 11345 ; 

and separate List of Hindd Authorities. 

Datteima— meaning of. 1078 

Daughtee— 

Her Status, 

her position generally inferior to widow’s accord- 
ing to Priyy Council 105 

contra in Bombay 106, 106 

position of in undivided family is the same 

as that of sister. 361 

■ by marriage passes into husband’s family 129 

hence does not share father’s exclusion from caste 130 
I not named as representative of collateral line by 

Vyav. MayOkha 470 

Her Relation to Father and his Estate^ 

inherits from her father ••••104, 270 

claim to inherit inferior to adopted son’s..,. 1063 
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Daughter — succession to her separated father’s property. 88, 104, 
341,429ss, 466, 460, 466, 467, 502, 531, 591 

origin of the right of succession of — 105, 420 

it is still postponed to that of male collaterals in 

some castes 745d 

gradual recognition of — as heir 890 

’s portion 754c2 

s of the same condition inherit equally 105, 443 

s cannot inherit in an undivided family 349, 350, 352, 438 

inherits in a divided family 104, 430 

excluded in some Narvad&ri villages 430 

■ — ■ succeeds on failure of widovr 269 

- ■ ■ — > preferred as heir to a daughter-in-law... 128a, 433, 436 

■ ' r- to step-mother 433 

■ — to separated brother 436 

brothers exclude foster s 454 

■ excluded by brethren in some castes 745d, 792e 

— — is excluded by brother and nephew of deceased in 

undivided family 501a 

■ ' s married preferred according to their indigence 145, 443 

— s unmarried preferred to married. 104, 105, 145, 325, 

326, 442, 508 

reason of this 105 

— s unendowed preferred to endowed 145, 325, 442, 443, 

508 


unmarried in undivided family takes a quarter 


share 350 

•s excluded at first as unmarried succeed in pre- 
ference to their sister’s heirs (Bengal and 

Madras) 335c 

in Bengal a married having or likely to have 

a son succeeds 506 

childless widow excluded in Bengal 443 

her right not extinguished by her becoming such, ib, 

Bengal law compared with that of Bombay ib. 

barrenness of a not a cause of exclusion ... 107 

and illegitimate son of a Sudra take equally... 105, 503 
unchaste — does not succeed to her parents 

according to Macnaghtcn 154c 

step — inherits 536 

Estate taken by Daughter. 

in the Panj&b generally transmits no right 430 
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Daughter- 


page 

•in the Panj&b usually excluded 430 

lands not given to 'S by the Rajpdts beyond 

a life-interest 31^ 

growth of father’s power to provide for out 

of tribal lands and to take her husband into 

the family 430 

takes limited interest in property inherited from 

father in Bengal 431 

in Madras and Bengal her estate assimilated to 

that of widow 151, 431 

Maithila law 332 

but in Bombay a takes it as Stridhana... 431, 432 

-s take separately, excluding survivorship 106 

two or more — s divide 442 

this view is held by Vyav. Mayiikha 109 

in Madras s take as a class with survivorship 108 

- takes in Bombay an absolute estate transmissi- 

ble to her own heirs... 106, 108, 309, 327, 431 

— not a mere life-tenancy 106 


different view of the Privy Council 432 

-s are entitled to shares in a partition according to 

the Yiramitrodaja 308 

— ’s share being one-fourth of a son’s 678 

— takes property on partition as Stridhana 270, 298 

— entitled to maintenance and residence..... 68 

and marriage expenses 438, 501a, 754, 822 

— of a deceased coparcener must be maintained... 232, 

248, 753d 

— of a reunited coparcener must be provided for 144, 438 

— of a predeceased son entitled to maintenance 753 

and a marriage portion t5. 

— of a concubine entitled to a provision 164 

reasonable provision for must be made 

good by son 208, 350 

Relation to Mother and her Estate, 

— ’s succession to her mother 145, 151, 266, 310, 326, 

327,502, 510 

— preferred to son in succession to mother...,..; 549 

— daughter’s son 504 

— daughter-in-law 482 

— takes mother's property after payment of her 

debts 467,503 
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Dauohtbk — unmarried s share equally with sons AnvA- 

dheya and Pritidatta Stiidhana 146, 268, 5196 

unmarried s alone succeed to Yautaka Strl- 

dhana 326,327, 6196 

has full power over Stridhana devolved from 

her mother 303 

Btuicession to her. 

in Bengal on the death of property goes to 

her father’s heirs 431 

she cannot alienate it to their detriment ib. 

devolution of property taken by s 332, 335c, 

336, 444, 445 

As to Adoption. ' 

■ ' — not to be adopted 873, 932, 933 

existence of no bar to adoption 978, 996, 1194 

See Adoption 943, 970, 1107, 1114; Sister’s Daughter; 
Sister; Brother. 

Daughter, Illegitimatg— cannot inherit 432 

whether of a Sddra can inherit is a 

question ih. 

is entitled to maintenance and marriage ex- 
penses 432 

Daughter’s Daughter— 

■ s receive a trifle when there are daughters . 151 

■ — s receive a trifle in Anvadheya and Priti- 

datta Stridhana at division 146 

— ' ' not an heir to a male 477 

her right admitted by BAlambhat^a 180c 

succession of to Stridhana 151 

— next to daughter in succession to grand- 
mother 510 

Daughter’s Grandson — inherits to a woman 637 

postponed to brother’s grandson 480 

Daughter’s Husband— A doption IV 1035 

Daughter’s Son — of an ascendant an heir in Bengal 493 

s take per capita 109, 445 

■ — precedes grandson’s widow 445 

— excluded by a great-grandson in the male 

line 390 

— ■ " and illegitimate son of a iSfldra take equally 107 

■ — inherits separate property of a united copar- 
cener 107 
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Dauohtee’s SoN—inherits to a separate gpihastba 107, 153, 433 

takes as full owner 446 

" ■ inherits to a married female 162 

■ s preferred to son’s sons.... 511 

" — — excluded by a daughter 152, 433, 445 

when — shares the inheritance 

with his aunt 433 

step inherits 536 

Sfldras may adopt — 1037 

Ling&yats may adopt ib. 

See Adoption 886, 887, 942, 1029, 1030, 1035, 1066, 1067, 1171 
Daughter-in-Law — may take gift or legacy from her father-in- 

law if not prejudicial to others’ rights 295 

succession of 481, 482, 528 

Balambhatta and the Viramitrodaya on ’s 

right to inherit 529 

preferred to mother-in-law as heir to her deceas- 
ed husband 408 

■ to son's daughter 528 

to first cousin’s widow 482 

■ — — excludes distant cousins ib. 

■ — is excluded by brother 432, 454, 482 

brother’s son 459,482 

daughter 433, 482 

" ' daughter’s son 445 

entitled to maintenance ... 246, 247, 251, 756, 760d, 761 

’s claim on father-in-law as such denied 758c 

does — forfeit her right to maintenance by 

residing with her father ? 757, 758 

has a better claim than her father-in-law to adopt 

to her husband 372 

See Adoption III. 

has a better claim than her mother-in-law 406 

See Adoption IH. j VII, 1171, 1180, 1183; Widow. 

Dauhitra 87, 130o 

Daya — compared with inheritance 57, 67, 238, 600, 678, 711 

participation by birth is the typical form of — 238 

widow has independent power over — 302 

DIya Apratibandea— A pratibandha Dftya. 

Databhaga— iS'ce DAyavibh&ga. 

DItada 186 

DItayibhaga— H iefined ••• 57 
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DiYAviBnAGA — includes rules for the division of an estate 67 

of JimGta V&hana, see separate List of Hindi!^ 

Authorities. 

Deap; Deafness — disqualifies for inheritance 163, 676 

See Adoption III, 950. 

Disqualification 676. 

Death — See Civil Death ; Presumption. 

Debt— 


JoitU Family* e. 

- contracted by the manager bond fide presumed 

to be for the common benefit 749 

and binding on other members 760 

- a first charge on joint estate 761 

- incurred by a member under pressure of distress 

is binding on all 632, 760 

family s to be discharged (but this not 

indispensable) before partition 787 

-s of a joint business must be paid before profits 

are distributed ib, 

•s how distributed on partition 786ss 

^hen s are distributed creditors’ assent 

should be obtained 788 

Separate — 

personal of a deceased member not a charge 

on the joint estate 161 

and even though for family, if no necessity ib- 

Father* 8 and Grandfather* 8 — 

son bound to pay father’s and grand -father’s 

s 80, 161, 164, 166, 686, 609, 642, 7466, 747, 1240 

not during their life 643ss, 799 

the Hindfi Law insists strongly on payment of 

father’s s 613 

son’s liability according to Y&jnavalkya and the 

MitdksharS. 123 9ss 

obligation to pay father’s s a part of the in- 
heritance 163, 167, 169 

estate taken by son is assets for paying father’s 
— s 606n 


obligation to pay father’s s depends on their 

nature 77, 164, 193 

son liable to pay independently of assets P 1183 

liability to pay father’s s limited to those 

incurred for the family P 747, 748 



index. 


1313 


PAGE 


Di&Vt-^Joint Family’s- 

impartible estate liable to pay lather’s s 168e 

ancestral estate in the hands of a son liable for 

father’s s 81, 167, 194, 643 

translation of this into power of tho father to 

encumber in his life 614 

a son must pay father’s s even in his life ? 618, 625 

hence a sale of family property to pay these 

binds son 622 

liability to pay father’s ■— -a after his death and 

in his life distinct 7465 

son’s liability to pay father’s s incurred be- 
fore partition 7896 

son liable by custom for all — s properly 

incurred for family 800 

father’s s not prodigally contracted maybe 

charged on the inheritance 166, 169, 193 

comparison of English Law 620c 

several sons liable according to their shares 788c, 1241 

separated sons not liable for father’s s ... 166, 789 

property not hypothecated to pay father’s s 

77, 161, 194, 7466 

community of obligation amongst successors not 
recognized by HindO Law except in joint family 611 

unsecured s not a charge on the estate 193, 194, 746 

son not directly responsible for unsecured s 164 

except after father’s death 164, 62o 

securities created by father unless profligate bind 

sons 77, 164, 614 

responsibility of '^on according to HindA Law 

arises only at his majority 620, 625, 1240 

minor bound to discharge on attaining majority . 1241 

decree-holder for father’s s preferred to one 

for owner’s s 760a 


Son^s 

father not to pay son’s 586 

must pay s necessarily incurred by sons 

living with him 800 

Husband's — 

widow bound to discharge husband’s s 102 

not if barred by limitation «6. 
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Coparcener* 8 

undivided property not answerable for separate 

»s 76, 161, 787, 790 

^ of a member to tbe common estate set off though 

barred by limitation 751 

apportionment of — s amongst sons and succes- 
sors 611, 768 

Annexed to Estate taken, 

obligation to pay s dependent on taking pro- 
perty 80/, 160 

, - — is limited by Bombay AotYII* of 1866, 

80/, 165, 748, 787 

income liable to pay s if property descends as 

hereditary 161, 167 

brother answerable for brother’s s only to 

extent of assets 7235 

See Adoption VII, 1162, 1177, 1188, 1184, 1185, 1186; 
Charge ; Coparcener ; Decree 628 ; Daya ; Family Par- 
tition 786 5 Obligation. 

Debtor — one of several joint s may represent all in paying, 

but not in resisting payment 610r 

agriculturist under Native Governments 786 

Decisions op Courts — weight to be given to 871 

Decree— may award arrears and future payments 262, 757a 

■ — awarding separate interests destroys joint estate 683, 

684, 842 

comparison of English Law 684(Z 

right to partition under lost by non-execution 663n 

effect suspended by appeal 606cj 694 

— for partition of land paying revenue to be exe- 
cuted by the Collector 794 

• for maintenance a charge on estate 767a 

- — — • against a member of joint family as affecting 

other members 619ss, 6266 

^ against representative member on a joint debt 

may be executed against the family property... 616 

law as laid down in N. W. Provinces 617 

1 in Madras 628 

• against manager only, binds only his share 636 

against a father a charge on property.... 748 

, , — not to be satisfied out of his 

share at his death P 628 

Judicial Committee’s decision contra 169, 628 
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Decree— -effect of the execution of a for father’s debts 

against ancestral property 167 

— against a widow for arrears as a charge ; only 

her estate passes 686e 

against the widow ; when it binds the reversioner. 96a 

See Adoption YIII 1234 

Dedication — understood in grants to Br&hmanas 138a 

to religious uses 160 

to religion inalienable under most systems of law 


186n, 557 

the first exception to inalienability of patrimony 

192c, 197 

connected with the growth of individual owner- 


ship over wastes 197a 

to an idol creates a trust 160 

See Endowment 557 

Deduction— in partition in favour of eldest son 806, 807 

disallowed 806 

See Partition; Distribution. 

Deed — of partition not essential to partition.... 681a, 818 

constitutes separation 841 

— — required by some castes 681a 


held inoperative as not acted on (Madras)... ib, • 

See Registration. 

of adoption not necessary — See Adoption VT. 1087, 

1119, 1122 


Defect — of son warranting adoption — see Adoption III 908 

• of organ — Disqualification 576 

Dependant— law of when it prevails 5, 6, 7 

Degrees— of affinity obstructing marriage 937, 1027 

• prohibited extend to great-grandson of one given 

in adoption 937® 

under the Canon Law 243 


Sw Adoption II. 937,938; IV. 1022, 1027, 1062»; YII. 1163, 
1155; YIII. 

Delegation— by husband.— mc Adoption III. 967, 958, 1069, 

1070 ;YI. 1120 


Demandant— partition oofinued to the 655 

Derangement — presumed from prodigal alienations 207 

See Lunatio ; Adoption 111. 

Dbsai, Desaigibi— sec Vatan ; Allowances 462 

Descendant— what — s form a united fiwnily 651 
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Descendant — which s take the inheritance by representa- 
tion 65 

such s extend to third generation 652 

rights on partition between the ancestor and his 

first three s 770, 771 

first three s of a separated person take per 

stirpes 78 

B of an absentee may claim down to the seventh 

degree 677 

Descent — law of is not regarded as inherent in land 744^» 

law of is determined by personal status ..4, 7445 

or by family custom 4, 156, 7t35 

Zamindari or Vatan aliened or divided is freed 

from special rule of 7446 

comparison of English law ib. 

See Devolution ; Vatan. 

De6gat Vatan — see Vatan. 

Devasthan — does not revert 741tZ 

See Dedication 174c ; Grant ; Endowment, Beligious. 

Devise — is on the same footing as a gift inter vivos 293 

merely for “ Dharma ’ineffectual 229 

executory (remote) not recognized by Hindfi 

Law 97. 179, 184 

not to be regulated by English Law. 98a 

■■ — to several sons with cross remainders is good 

under Hindu Law ih. 

• of in&m village to widows against son 806 

alienating ancestral property void against a son 

uu separated 813 J 

to a persona designata as adopted son effectuated 1228 

of land once inoperative in England without 

assent of heir 219a 

See Adoption VI. 1108 ; VIII. 1228, 1229 ; Bequest ; Will 806, 813 

Devolution— course of cannot be altered by private 

agreement 4, 166a, 177, 585 

prescribed by law 178, 184a, 585 

— of j&girs and other public grants governed by the 

intent of sovereign 179 

See Vatan. 

Dharma — the rule of law 240 

what it comprises 32 

a devise merely to ineffectual 229 
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Dhaema — engagements against ruler’s do not give a 

right to enforcement 188 

See Devise. 

DtiARiiA-PATNl— alone inherits 88 

who is a — ib. 

Dharma-Pdtea 891c, 1160, 1213 

DUARMASiSTEAS 31 

their divisions 32 

of Usanas 36 

of Safikha 40 

of Manu and Y^juavalkya 43, 45 

Asvalfi.yana 61 

DiiAEMASiXDHU— an authority in Western India 10 

’s weight as authority 11 

compiled by Kasinatha 26 

DuaemasCtea— 32 

Gautama 34 

Vasishtha ib. 

materials of which s are constructed 36 

*8 existed in the time of Patanjali 38 

four of them composed in the South of India ; the 

fifth probably in the North 39 

DikpbadariSana 108, 266n, 656 

indication of a principle to be followed 74 

DikshI — meaning of 567a 

Jangama ib. 

Triordha 668 

DiNAEA 48, 49 

Dining apart— a sign of partition 689 

but — not conclusive of partition ib. 

Disciple— natural son may become 659 

ceremonies at the nomination of — 568 

succession of to Guru 499, 654 

who deserts his Guru forfeits succession 672 

• takes equally with a united Gurubh&6 566 

succeeds to a Gos&\ i 666 

’s disciple inherits 662 

succession of female to a Gos4vi 561 

See Fellow-Disciple 662 

Disease, Incurable— sufferers from — disqualified to inherit. 164 
Disinheritance— by father of son by birth or adoption for 

adequate reasons 685 
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Disinhbkitance— of adopted only as of begotten son 1162, 1173 

son disinherited may be restored 585 

no by will 587, lllOt 

comparison of Roman and Athenian Laws 586a 

See Adoption III. 946; VII. 1173. 

"Disobbdience — simple does not disable the wife from in- 
heriting 429 

Disposition — ^power of — limited by Hindd Law 196, 385 


See Adoption VI. 1107, 1114 ; VII. 1171 ; Family ; Father ; 
Gift, Maintenance. 


Disqualification — persons disqualified to inherit 153, 575s a 

arising from 

insanity 153, 576, 580 

subsequent insanity no 580 

incurable blindness qb. 

but only congenital 155 

lameness 576, 578 

leprosy of a virulent type 154, 561, 579 

deafhess and dumbness 163, 579, 580 

enmity to father 583 

addiction to vice 580 

adultery and incontinence 588 

by loss of caste cured by penance 58e 

loss of caste now no — 1545. 426, 675, 658, 907 

son of disqualified father may take his father's 
place down to the partition of the inherit- 
ance 585, 908 

disqualified father replaced only by begotten son 

(or Kshetraja), 577 

not by one born or adopted after succession or 

partition 577, 580, 590, 752, 792, 950, 1191d 

simple disobedience of wife no 429 

under the Mitftkshar& and the May fikha barrenness 

in a daughter no 606 

to inherit from defect arising after inheritance or 

partition does not cause forfeiture 448 

as 636, gr, in case of lunacy 580 

the rule of exclusion qualified by custom 155, 752a 

for Inheritance to be scrutinized by Courts 686 

for sharing under customary law 762a 

— to inherit excludes from a share on partition 679 

and from right to demand partition 
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DisQUAuncATiON — disqualified father not entitled to a share on 


partition 679 , 822 

disqualified persons entitled to maintenance 24S, 

7bld, 7S2 

wife of a disqualified person may adopt 908, 948 

■ ' ■ by custom, not by the Sastra 680, 681« 

See Adoption III 940, 949, 950 

Disteess — warrants alienation of common property by copar- 
cener 632, 799 


in husband may deal with wife’s Stridhana 

92, 274, 297, 310n, 318 

season of •— justifies gift of a son— see Adop- 
tion V 10/4 

See Coparcener 821 ; Debt, G32, 75U. 

Distribution — capricious or inhumane of property not al- 
lowed 208, 209 

of property naturally indivisible to be equitable.. 734 

of property amongst the Jews 808?i 

unequal when valid 771, 772, 811 

— subject to control by the Courts. 809 

not to be effected by will ? 772a, 813 

allowed by custom 772c 

— has regard to property as it actually subsists ... 763 

by division of proceeds 694 

of liabilities 746, 791 

<H specie when takes place 770 

is equal on a partition of ancestral property 

between an ancestor and his descendants to 

three generations ib 

on a partition between brothers 778 

on a partition between reunited coparceners 783 

on a partition between collaterals is per 

bdrpes 778 

partial — on a former occasion how taken into 

account * 698, 778 

of rents and profits is not conclusive of partition. 786 

— of debts 786, 787, 788 

by marshalling in favour of creditor in posession 

633, 778 


Sec Division ; Partition. 

DmsiON— none between husband and wife ...91, 142 

. cannot be partied 661, 699, 785 

except by consent 844 



1320 


Index, 


PAOB 

Division — of a religious fund or dedicjation by turns of office 

and emoluments 785 h 

patrimonial lands not divisible according to tho 

S myitis; see Property, Sacred 732w 

may be made of upadhyapana by custom 78 5w 

not completed creates no separate interests 686 

unequal when good 811, 839 

of rents and profits a permissible partition ...694, 786 

of income for convenience does not amount to a 

separation 694 

• of the profits of a Vatand&ri village 786 

agreement to make a ■ — ■ does not sever interests 684 

will Courts ever refuse to decree a — ? 676 

See Family ; Partition ; Separation 

Division op Pboceeds — a mode of joint enjoyment 693 

of partition 694 

Dd’orce — by Ghatasphota 588 

by Soda chiti 592 

at husband’s will 424, 425 

hy agreement in some castes 428 

seldom occurs 425 

allowed amongst the lower classes 423 

not in the higher ones ib. 

disentitles a woman to maintenance 693fl 

Documents — see Adoption III 955 

Donatio Mortis Causa — recognized by Ilindil Law* ...219, 747a 

Domk — see under Castes 589 

Dos LEGITTMA 319 

Dower (English law) 819, 396 

■ capable of release not of alienation 302a 

See Palla 418a 

Deaupadi — legend of 281 

Dra^tda country — see Adoption 11 973, 974 

Duhitra-Suta 34 

Dumb, Dumbness — congenital disqualifies for inheritance 153, 

155 

of the son born does not justify adoption 508 

See Adoption III, 950 ; Disqualification 579. 

Duplas — see Tribes 289 

Duty— of a Hindd depends on his personal law 7 

— — indispensable ; discharge of a ground for 

alienation by single coparcener**.* 7605 
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Dvaita Nm^TATA — is a work by Sankara 20 

- ' necessary to explain some parts of the Maytikha. ib. 

Dvyamtjshyayana 896, 897, 914 

of the original type not now recognized 897 

• in what sense now recognized ib, 

not nnnsual in the Southern Districts of Bombay 898 

status of the son of 899 

— celebrates the ^raddhas of both fathers, but 

his son those of the grandfather by adoption 

only ib. 

form in adopting a — 1134 

’s right of inheritance 1208, 1209 

not to be set up in a suit on ordinary adoption . 1222 

See Adoption lY, 1041, 1044, 1066; Y. 1078; YII. 1209; YlH, 

1222 

Dweluxg— sec House. 

Earnings — are at the disposal of the woman according to 


JtmOta Y^hana 301 

■ — — of a woman belong to her husband 292 

• by prostitution belong to husband... 510 

See Stridbana. 

Bast India Company’s power to legislate 1 

Eating — separate — evidence of partition 852ss 

Eccentkicity — implying injustice ascribed to derangement 196 

Egypt * lOOn 

Ejectment — by wife against her husband 302a 

Eldee Branch— succession of by custom 743, 744 

Elder ; Eldership — advantage allowed to by custom 784 

gives precedence 728 

and preference for office ..• 745 

precedence allowed by some family laws to son of 

elder wife 924a 

gives title* to the right or western side of family 

house in partition 823 

' gives a preference as to custody of family 

idols 784^ 

supremacy annexed to connected with the 

sacra 728 

the brother has precedence in sacrificeB and 

marriage 914e 

■ still of consequence 786a 

transition from — to single succession ••••#•«•• 7SJ8 


166 if 



1322 


INDEX. 


Elder ; Eldership — the mode of establishing — a source of 

disputes in India and Europe 73Ga 

5ee Brother; Manager; Precedence; Primogeniture; Bfij. 

Election 1229/» 

Emancipation — ^ under Homan Law son injured by adoption 

claimed 1080/* 

Emigrant Beir — descendants of 7i> 

See Absentee. 

Emigration — does not alter the law of inheritance 3 

Endowment — creation of s 201 

interest of the State in religious s 21 

gift for religious by coparcener approved ... GGl 

no restriction on creation of religious — by 

grant 

religions not allowed to cover a private per- 
petuity GG8 

consent of whole family may annul a private 

religious 817 

charitable s are inalienable 175, 201, 557, 785^?, 818 

and irresumablo 202 

— — & never revert 74L? 

— — s frequently confined to a hingle family 202 

property given to a purohit is in the nature of 

an 200 

• usually impartible 202 

but divisible by custom 73»Oc 

See Vritti. 

■ may be temporarily pledged for necessary pur- 
poses 557 

succession to an — determined by custom ... 201 

holder of an cannot impose rules on succes- 
sors 202 

or alter succession 78, 555</ 

succession to religious is yer fonnani doni. 201^ 

See Alienation 785w ; Ascetics 556d ; Trust ; Trustee. 

Enemy op ms Father — defined 5S3, 584 

is especially one from whom religious benefits 

arc not obtainablo 585, 587, 752// 

is disqualified from inheriting and sharing in 

partition 154, 584, 679, 752 

Ekgagbhents — ^H indfi Law enforces 8 

English Law— operation of in a presidency town 3 
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PAGE 

English Law— comparison of with HindA Law 60, 79, 

88a, 96, 97. 98, 162, 182, 186d, 189, 192c, 213, 214, 

2l5d, 216, 217, 218, 254, i, 260, 284, 297, 298, 

302a, 319fl, 346, 355, 359, 377, 585d, 690, 601a, 

607c, 610c, 613. 620c, 627, 629c 633, 648, 649, 

670)i, 671c, 675, 684d, 688, 695, 696, 697, 705c, 

717, 725, 734, 735d, 7447.. 773, 775«, 779, 794, 

806c, 841, 846 


Equitv — aids Hiudft Law 8 

decides when Smritia conflict 11 

rules of decide (luestions of partition 832 


See Adoption; Hindi! Law; Interpretation; Jurisdiction; 
Partition. 

Erjior — A cquiescence; Adoption YIII. 1229; Ignorance 
1228, 1229; Misrepreacntation. 

Escheat— S tate takes by on failure of heirs proved 13*9 

and with incumbrances 722/* 

Estate— one cannot create a new form of 1784 193 

■ solely in fvA nr 0 not allowed by Hindfl Law 217 

not to be in abeyance 178 

deferred in enjoyment 1159 

right of father and son arc ecpial in ancestral 7 1 

mortgaged property until recovered continues to 

be a joint 684 

family once inalienable, divisible only for use 731/? 

connexion with this of the right of pre-emption. . ib. 

how the family became alienable lb. 

and partible lb. 

ancestral in the hands of sons liable for 

father’s debt a 81, 163, 169 

may be incumbered by any coparcener in an 

emergency 821 

separate liable for debts in the hands of the 

heir 716 

Svv Adoption VI. 1107, 1109, 1110, 1111, 1113, 1114; 

VII. 1188, 1195; VIII. 1231; Alienation; 

Debts ; Descent ; Devolution ; Father ; Grant 
7215; Property; Stridhana; Vatan. 

EsTorrEL— led by subse({uently acquired interest a doubtful 


principle under Hindd Law 190e 

in case of adoption 10978s, 1223 


- whore adoption has been admitted by conduct 1223. 
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Estoppel — does not arise from denial of adoption 1235 

against reversioner who concurred in an aliena- 
tion by a widow 778it 

■ — — against a mortgagee who has sold 790 

Sec Acquiescence; Adoption IV. 1065 ; VI. 1097; VIII. 1223, 

1224 

Ethics — ^ relation of to HiiidO Law 8 

Eunuchs — entitled to maintenance only 758a 

Evidence — of caste custom. — See Custom. 

of family custom by declaration. Sec Custom, Fa- 
mily 156a 

( Tariiilon, not peculiar 681 

conduct and oral testimony arc 681, 688 

is a question of intention 681, 682, 601a 

.signs according to the llindd Law 6876fi 

circumstantial sufficient to prove parti- 
tion 690, 691(7 

of separation is on a matter of fact 69t> 


separate possession of portions of the pi*opcrly, 
once joint, raises a presumption of separation.. 692 
false statements made for the common benefit 

are not of partition... 698 

c.xclusive pos.sessioii for thirty years affords con- 
clusive of partition 606 

reparation for fifty years was pronounced — 690(/ 
taking profits in certain defined shares is not 

conclusive 698, 691 

living and dining apart is not conclusive ■— 689 
reparato performance of religious rites is not 

conclusive ih 

proof of instrument by single witness by assent . 228 

admissions not to be used by strangers 189tf 

burden of proof in case of separate acquisition 

disputed... 728ss 

. of adoption 1091, 1221 

decree on a contested adoption is not when 

there is a change of parties 1234 

Adoption VI. 1091; 1180, 1142; VIII. 1221, 1234; 
Burden of Proof ; Presumption ; Stranger. 

Exclusion — from caste 1066 

■ — * from caste extends to sons born after but not to 

those bom before the expulsion 130, 585 
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Exclusion — sons born after expulsion from caste take the out- 
cast father’s place..... 585 

daughters arc not excluded with their father ib, 

from inheritance and partition on account of vice. lo2a 

under customary law ih. 

for twelve years extinguishes the right ♦ 686 

persons excluded from shares are entitled to 

maintenance 248, 679, 751, 752, 776 

See Disqualification ; Limitation ; Possession 704a 

Exlcution — against one coparcener affects only his share 663f 

liability of the son’s share in against the 

father discussed 618ss 

a ‘‘ reversioner’s” contingent right cannot be sold 
in 96 


Soc Debt ; Decree ; Sale. 

Executor — under Act V. of 1881 225, 226tf 

may pay a barred debt 613 

in mofussil may sue without probate 226 

s are the representatives of the testator 162 

— ’s legal position discussed 225 

takes a qualified ** universitas” in personal estate 

(English La vr) 213 

takes subject to survivorship.,... 225 

Devise — See Devise 97 

-not to bo prejudiced by widow 322 


Executor\ 

Expectant Heirs- 

Expectant Interest — probably not saleable 190<>, 253d 

Expenditurf ; Expenses — of united family defrayed out of the 

family estate 822 

authority of the wife as to household 92a 

of a coparcener . — See Partition 835 

previous inequalities of not taken into 

account in case of partition 763, 836 

unless fraudulent 835 

marriage of children to be provided for on 

partition ..........754<l, 781 

of a daughter of deceased member 

must be provided for 501a 


♦ It is twelve years from the time when the party becomes aware 
of tht exclusion; but till then there can hardly be exclusion. The 
condition makes the purchase of property almost as haaardons as if 
there was no limitation. 
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Expenditure ; Expenses — funei’al — of father a charge on 

the common property 747)1 

See Assent 603e. 

Expressions— operative — - for adoption 1086 

Expulsion — from caste — see Exclusion. 

Extra Share — sec Distribution (unequal) ; Partition. 

‘‘Factum valet” — discussed 212, 241, 800, Oil, 012 

■ ■ — •* doctrine rejected by Mit&ksharfii OOOw 

Paderitum 280fl 

Pamilu 10r»/y 

Family arrangement — given efiect to G81, 600 

Family custom — how proved 4, 156a 

See Custom. 

Family Dwelling— divisible 785 

belonged to eldest son under old English 

law 806^) 


but by custom to the youngest 761/) 

Family, HiNDt— the cherished institution of the HindQs 2J»7 

father’s duty to provide for 648 

no transaction approved which tends to indigence 

of 638 

— Adoptive 1083, 1145 

— Divided — /SV Adoption III 070, 1003, lOOt 

succession in , 77 88, 101—114, 133 — 

136, 355— lOS 


Inheritance ; Partition. 

Joint or United 

normal state of a JlindO i'* one of union o0| 

described 661 


how constituted 


590 


— is of two kinds, undivided or reunited 651 

characteristics of — 602 

Hindu regarded as continuous 600 

— extends to great-grandson in existence 604, 655 

in a presumption of all property being 

joint 7245, 729r( 

son cannot demand a declaration of his right to 
specified undivided share 1230 

- not a partnership 598tt 

- usually represented by a manager 609 


compared with joint tenants under English Law. 60la 
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Family, HiNotr — principle of the and gotra adopted 

by the SMras to govern adoption 1035 

dodra’8 illegitimate sous may inter sc form a 

652 

and probably also with legitimate half-brothers, ib. 

may be formed by prostitutes (Madras) ? 601 

dancing girls cannot form a (Bombay)... OOlff 

how regarded as to mutual responsibilities. 765, 

973, 1003, 1004 

reciprocal rights and obligations 601 

members jointly liable for common debts 611 

powers of a member of a 607, 7505 

rights of coparceners in 608 

gift to is joint property 653 

acquisitions of members accede to joint estate ... 764 

including manager’s gains 768a 

where one member has disappeared the rest may 

deal with common property in good faith 607 

transactions of — require unanimity ac- 
cording to older authorities 603, 604, 607 

view of the Viramitrodaya 603^ 

alienation of undivided share now allowed. See 

Coparcener 604, 607c 

origin of this 605 

rights of a grantee from one member subject to 

rights of coparceners 700 

suits by 607, 608 

w hen a carries on trade all members 

must join as plaintiffs in a suit 615 

suit by one member followed by common suit ... 604 

suits against 617, 618 

where there is effectual representation, all maybe 
bound, though not immediately made parties. 616 

liability of sons for father’s acts and suits put on 

the ground of representation 616, 617, 620 

where interests are common one member of a — — 

— sometimes taken to represent all in a suit. 616 

contra 642 

infants held liable though manager had had no 

right to defend in their name 615 

sale or incumbranco by a single member valid in 
case of urgent need .....7505, 821 
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Family, Hind^— grantee from one member may enforce partition. 705 
a decree against the father may bo executed 


against the family property 616, 617 

inheritance in a 65, 339 

separation of a 656, 795 


See Adoption passim ; Alienation ; Coparcener ; 
Debt 750; Expenditure 822; Illegitimate Son; 
Liability ; Manager ; Presumption ; Property ; 


Sacra. 

Family Bcvnited, described 665, 656 

formed only by those who were before united ... 656 

Family Necessity — cases showing what is a 6096 

■ ■— a ground for alienation by any coparcener ...7505, 821 

Famine — a reason for giving away a son 1075 

See Adoption. 

FIrirhat 838 

or deed of release in case of partition 848 

See Partition. 

Father — once supreme over family estate 713 

growth of restraints on his authority ib. 


in case of *s incapacity his son takes his place 639, 

658c 

— has uncontrolled power before birth or adoption of 

a son 642/ 

’son given equal rights with in grandfather’s 

estate come to the father 713 

gradual development of this right ib, 

hence a right of interdiction 194 

owner of ancestral estate in same sense as 

sous 640 

as manager is by Hindu Law in the same position 

as any other manager {see below) 639 

’s relation to son as joint owner and sole manager llGSf 

and representative 616, 708 

may deal with share of infant but not of adult sou ? 620 

»g power in distributing ancestral and self-acquir- 

ed property 770 — 772, 798, 804sb, 813 

— may alien or incumber ancestral estate in certain 

cases 169, 170, 193, 639, 641, 749 

effect of decrees against as regards the sons 

620, 707. 708 
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Fathbk— according to the law of Bombay cannot alienate 

patrimony without the consent of his sons 631, 

648a, 812 

— shown by their attestations 638a 

cannot alien son’s inchoate shares (Bengal) ? 313, 314, 

619, 621 

may dispose of ancestral estate on failure of sons 

or separation from them 77 

rulings of the courts extend his powers 169, 638, 641, 


749 

especially in 

Bengal 165 

making excessive alienation presumed deranged 206 

\ limited power over property a general rule of 

jurispriKlencc 770c 

power of distributing at pleasure recognized by 

Jagannatha 230 

contrary to Mitakshurd ib 


power of distribution amongst sons 772c, 804ss, 813 

cannot make a gift or bequest to one son to the 

prejudice of others, or of a grandson 208, 209, 771, 

808, 809 

except of self-acquired property 208, 211, 772, 804 

may dispose of self-acquired property 772, 804, 812, 

835 

is free to deal with his own share 169 

subject perhaps to subsistence of family 193, 194, 

758, 1242 

may make religious gifts within moderate limits. 206 

gift by — to adopted son not affected by subse- 
quent birth of sons 1229 

— cannot wholly disinherit a descendant 813 

■ ■ "” » except for adequate reasons. 585, 587, 812, 

906 

As Manager 609, 618ss, 639, 7465 

the care of the family especially incumbent 

on 639 

— is naturally manager of the joint family estate... 609 

— as manager can be superseded for incapacity by 

his son 639 

in game position as mother 747 

presumption in favour of his transactions...... 637» 638 

167 H 
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FATHBR^llowed disposal in ways opposed to good manage- 

ment 641 

not li^lc to pay his son’s debts 586 

unless incurred for indispensable duty 632 

’s transactions plainly detrimental whether 

binding on the family estate 638 

may burden inheritance with debts not prodigally 

contracted 169, 193, 643 

purchaser or incumbrancer from bound to 

inquiry 369, 641 

son bound to pay debts of — 80, 16 i, 642 

son in Bracton’s time bound to pay ’s debts 

out of inheritance in England 165 

his contracts and obligations pass to the heir ... 80 

his promises morally binding 206 

and sacred 747a, 1239—1242 

as also his donatioub to charities 747a 

instruments made under distracting influence 

void by Hindfl Law 194y, 643 

son suing to upset ’s transactions bound to 

prove his non-liability 640, 641 

suit against does not afleeb sons not joined. 642 

liability of the son’s share in execution against 

the discussed 170, 618ss, 631, 707 

decree against the alone will not ordinarily 

bind his sons as to ancestral property ...... 168, 642 

but will where decree is against — as repre- 
sentative 708 

where held not to represent infant sons 708a 

effect of a sale in execution of the interest of the 

in ancestral property 168, 616, 617e, 642 

separated from brethren is the origin of a new 

line of succession 77, 1189* 

when inherits 110, 341, 364, 399, 453, 454 

when succeeds to his daughter... 145, 326, 601, 

514, 517 

separated preferred to brother separated 464 

preferred to mother as heir by the Mayflkha 110, 448 

or ascendant may separate from his descendants 

at any time 657 


^ for becomes, at this place, read becotac* 
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Fatheb*— € annot> it Beems, separate sons inUr se against their 

will 665 bb 

cannot make an unfair partition 798, 805 

— — may reserve a double share of self-acquired pro- 

perty 800 

or alienate it at his pleasure 772 

answerable in partition for personal debts... 642 

in PunjS»b a 's division revisable at his death 66G 

when is entitled to maintenance 263, 660, 793, 1167 

bound to support indigent son 793 

See Adoption IV. 1024, 1063, 1066; V. imssim; Charges; 
Debts; Decree 167, 748; Liability; Patria-Potestas ; Pro- 
perty ; Securities ; Suits. 

Father’s Brother’s Daughter’s Son— A doption IV 1062^» 

Father’s Maternal Aunt’s Sons — ^ are Bandhus 133, 488 

Father’s Maternal Uncle — ^ is a Bandhu 489c 

Father’s Maternal Uncle’s Sons— are Bandhus. 133, 488 

Father’s Paternal Aunt’s Sons — are Bandhus ih. il. 

Father’s Second Cousin— is postponed to paternal aunt in a 

divided family ? 484 

Father’s Sister’s Son — is a Bandhu 492 

Father-in-law — see Adoption III. 946, 953, 987, lOOlss. 

Fee — gratuity of a woman 151 

goes to her husband ih. 

See Sulka; Stridhana. 

Fellow-student— when inherits ....137, 342, 481, 600, 574 

’s disciple 675 

Fellow-disciple— inherits 562 

of a Gum, inherits .. 563 

Female Gentileship 284ss 

not necessarily indicated by the use of a ** ma- 

tronymic” 422d 

traces of in the law of succession ... 287, 422 

sister’s son heir to uncle among original tribes... 888a 

in Malab&r .......656d 

amongst Garos 421 

Kh&syas id, 

Koches i6. 

N&yars ib, 

inTravancore ib. 

Female— position of — s in early times 270, 281, 288, 304s8, 

87788,882,8^ 
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Female— s regarded as ohattels in some tribes 421 

— under tutelage and generally dependent. 253e, 281c, 298 

’s consequent incapacities 254it 

regarded as necessarily dependent by the Teutonic 

laws and in China 271/ 

gradual recognition of the capacity of s to 

hold property 267, 273ss 

favoured by B&lambhatta — see Adoption V 1071 

s may succeed to some priestly emoluments 

appointing substitutes 411 

s may become Gk)s&vis 561, 56C 

VairAgis 572 

s may bo excluded by family custom from 

inheritance 740 

s not excluded from succession to iiiAm property.. 431 

— s could inherit hook land in England 88a 

8 in the Punj&b do not transmit inheritance 176 

-s cannot form a joint family 333 

cannot genei’ally transfer her right as wife, widow, 

or mother 254>2, 302a 

possible exception 302a 

a gift to s may be accompanied with power 

to alien 312/, 320d 

so as to a devise 1113 

comparison of the English Law 25^1)? 

s generally incapable of inheriting in Bengal and 

Madras, unless named by special texts 126 

so in Benares P ib, 

so in Eastern and Southern India 127 

but not in Western India where the MitAksharA 

prevails 12/, 128 

’s incapacity still recognized in Siulkot 270c 

cannot be a Karnam (Madras) 343 

s cannot become SannyAsis 553 

married s are subject to husband’s guar- 
dianship 541 

failing him and his family to that of their parents 

and their kinsmen ih. 

what 8 are Gotraja 8api^das 131 

a license to to use ornaments not a gift of 

them 186 

— tt can succeed to a vatan 343»e 
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FemalE'^s their succession regarded as inheritance 654a 

s have inchoate rights of participation which 

become effective when separation takes place. . 653 
their rights distinguished from those of mcdes .«• 655 

s’ share in partition 678 

their right arises on a partition either voluntary 

or enforced 6775 

s cannot claim partition though entitled to shares. 677 

a grandmother in Bengal may sue to sever her 

share along with dividing parceners* 677c 

widow of a coparcener in Bengal may sue to sever 

her share 678 

others are entitled to maintenance only 752 

heirs to s 145ss, 501ss 

unmarried s 145 

married s leaving issue 145 — 152 

no issue 152 — 153 

remote succession to s governed by same 

rules as to a male 3245 

descent through s in Malabar 656rf 

connexion for succession limited to a single 

link in same line 498 

involving several links not 

admitted 492n 

See Adoption ; Daughter ; Gotra ; Maintenance ; Manager ; 

Mother ; Partition ; Priest ; Sister ; Strldhana ; Succes- 


sion; lA^idow; AVife; AVoman. 

Feudal System — succession under compared with 

that to a principality in India 736c 

See Inheritance ; Raj ; Vatan. 

Fictions — become law by adoption 882 ii 

Finder- Treasure Trove 833 

First Cousin— ccc Cousin 136 

First Cousin’s AVidow — succeeds in competition with her 

daughter-in-law 485 

Forfeiture of Rtguts— refusal to adopt not a ground for 392, 

905, 1217 

incurred by widow remarrying... 110, 427, 430,458^90 

not by unchastity subsequent to succession ... 89, 591 

subsequent insanity does not cause ' 580 


of inheritance by a Guru thi-ough fornication ... 670 

See Adoption VIII, 1218 ; Maintenance ; Unchastity ; 'Widow. 
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Foems of Adoption 1086, 1090 

Roman 1155c 

See Adoption VI. 1125, 1137—1140. 

Fobmttlas— of oeremonial law 54 

sacred 35, 47 

their coercive force 874 

See Adoption IV. 1035 ; VI, 1123ss ; Inheritance ; Srfiddha. 

Foknication— a ground of disinheritance in case of a Guru 569 

girls encouraged by Smritis to with men of 

higher caste 884c 

See Forfeiture 570. 

Foster Daughter— amongst dancers 925c 

's heritable right not recognized 454 

is excluded by a brother ib. 

See Adoption IV 10685 

Foster Son— rights of a 357, 9275 

— not recognized as an heir 374, 381, 927 

recognized by some castes 925, 1212 

may be heir by custom according to a Sastri’s 

opinion 925c 

advantage of over adopted son...... 920, 927 

See Adoption VII. 1212, 1213. 

Fraud — ^ repugnant to Ilindft Law 8,704, 840 

to be prevented 189, 251 

a cause of rescission... 035 

— — of manager’s transactions... 750fr 

a ground of action against a coparcener Oil?/ 

and in suit by one 750flr 

as affecting right to share in partition ...079, 680, 839 

vitiates a partition 704 

and is a ground for suit 702c, 706 

co-sharer answerable for 764d, 835 

does not deprive him of his right to share 835 

compensation taken 680 

vitiates an adoption 1089 

preventing adoption successful in Bengal 705 

a ground of action by a widow for maintenance 

against vendee 756a 

against creditors, &c., not allowed to be effected 

by partition 704 


See Adoption III. 996 ; Coparcener ; Manager; Minor ; Par- 
tition 769 ; Purchaser. 
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Feench Law— compared with Hindd Law 204a, 5976, 771» 

Full-blooj ) — see Brothers ; Succession. 

Funeeal Ceebmonies— all sons liable for 7476 

responsibility for of a married female... 541c 

performanee or non-performance does not affect 

heritable right 752 

See Adoption II, 873 ; III. 941 ; VIL 11(50; Kriya ; S^raddhas. 

Funeral Expenses— a charge 747, 7896, 799 

See Charges on Inheritance 7476. 

• Furniture — generally indivisible 730 

Furniture — articles, if numerous, may be sold and the proceeds 

divided 734 

may bo kept by coparceners using them 785 

Gains op Chance, of SdExcE, and of Vvlour— when self-ac- 
quired and when joint property 725, 726, 728 

See Property, Separate and Self-acf(uired. 

Gains of Science— “ science” means the particular profession, 

not elementary education 728 

l ight of acquirer to — 764 

are separate property 724ss 

See Property, Separate and Self-acquired. 

Gains of Valour — are separate property lb. 

Gandhabva— see Marriage 514, 517, 619 

GhabBari — see Gosavi 564 

Garoo — see Tribes 287, 288, 421 

Gautama DnARMAstiRA 34 

Gavali— flee Caste 407 

Genealogies— preservation of — by purohits (family priests) 243ii 

Gentiles— see Gotrajas 129 

Gentoos 6 

Gharjawahee 1212 

Ghataspho^a 58,588 

See Divorce. 

GirI— 8ce Gos&vi 565 

GiFT—much discussed by HindO lawyers 190 

law of — governs wills 818 

sale had formerly to take the form of 192 

— — itiier tivos can confer only interests recognmed 

by law 183 

with reserve of ownership invalid... 179, 187> 440, 1086 

a mere license to a woman to use ornaments on 
particular occasions not a 186, 294 
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Gift— of jewels under English Law 186d 

to persons unborn cannot take effect 179, 182 

reasonable from parent to be respected ...208, 811 

not subject to partition 7786 

resumable if improperly made 1241 

as a cdfttract 190 

essentials of ib, 

transfer of possession generally necessary. 191, 221, 441 

not perhaps amongst near relatives 191, 1213 

void unless completed by delivery ...179, 207, 685, 695 

as against subsequent transferee 441 

of inalienable property void 1242 

cannot, according to the Mitakshara law, be made 
of an undivided share... 221c, 603, 605, 632, 664, 671c 

except for pious purposes {see below) 664 

nor of ancestral immoveable property ? 477, 731(^ 

unless attested by sons 638a 

as assenting ih 

of whole estate subject to provision for wife 192 

limited to self-acquired property minus subsist- 
ence fund of family 759, 1242 

and sale of child forbidden by Apastamba 876d 

of girl to be expressly in marriage 1088 

religious s in India and Europe compared 192, 

206, 207 

nature of to religious uses 19, 197, 200 

moderate religious may bo made by a father 206 

religious inalienable and irrevocable 197 

— — " in Krishnarpana 99, 191 

every is accompanied under Hindi!l Law by a 

tacit condition of revocation 187 

or defeasance 187, 441 

not cancelled under present law 441 

conditional is invalid according to Virami- 

trodaya 186 

so also under the Mit&kshar6 *6. 

but not necessarily according to N&rada ib- 

contingent inoperative save as a promise ... 217 

condition precedent may invalidate a — 187, 217, 

1085 

' ” subsequent invalid if repugnant to law. 187 
limitation to male descendants only is bad 1B2 
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Gift — valid though donor retain life-interest 191 

— cannot be made subject to fantastic directions and 

limitations 196, 721^ 

may be accompanied by a trust 189, 203ss, 441 

trust now enforced 441 

comparison of the Roman Law.j||* 441, 817a 

' ■ — ■ hy coparcenor — sec Alienation 407, 609 

whether valid against coparceners 192 

religious not to be used for other purposes. 817 

to child, wife, or concubine binding 194 

to one son upheld against another 811 


unequal to a son not generally allowed 208, 209, 

807, 811 

of moderate amount to a separated son allowed 793, 807 
by father to adopted son not affected by birth of 


begotten son 1229 

to illegitimate son valid 683 

to a daughter 208 

valid if provision is made for 

widow's maintenance 414 

of affectionate kindred to wife 92 

to a wife by her huaband not invalidated by joint 

interest of sons 207 

to wife of heritable interest 312/ 

Sec Female. 


' of whole property to wife (excluding sons) void... 834 

See Alienation ; Father. 

as a token of affection — see Pritidatta. 

at the bridal altar (or nuptial fire ) — see Adhyag- 

nika. 

• — at marriage — see Yautaka. 

for maintenance, is .a kind of stridhana 268 

by a son 301« 

a sum of money given in lieu of maintenance is 

stridhana 310 

. — from the brother, a kind of stridhana 268, 370, 371 

— is valid, if not Iraudulent. 293, 295 

.. from the father, a kind of stridhana 268, 370, 371 

. s from kinsmen 519<l 

. ■ — - from the mother, a kind of stridhana...... 268, 370, 371 

■ from a sou, a kind of stridhana 370, 371 

. . — — . in the bridal procession — see Adhy&v&hanika. 


188 H 
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Gift — on supersession—iS'OT Idhtvedanika. 

■ subsequent — See Anv&dheya. 

See Adoption II. 922, 923n ; Y. passim ; VI. 1083, 1086, 1087, 

1119, 1126; VIIL 1229; Endomnent ; Father; Orna- 
* ments ; Present, 544 ; Stridhana. 

GirIsia * 448 

Girasi Harks— see Hakks ib. 

Girl— not adoptable, sec Adoption IV 1068 

Giver in Adoption— see Adoption II ; V 910 

Gonds — see Tribes 281 

Good Faith — protects an alienee from the widow or mother as 

manager 611 

See Alienation ; Creditor; Debts, 749 ; Father ; Manager ; 
Minor; Widow. 

Gosivt — ceremonies at initiation of s 658 

position of s in the community 663 

SOdras and women may become 663, 934« 

s are either Puri, Giri, or Bharatlii 565 

— s Kdnphata 662 

■ "S are not Sann^’a^is 652 

difference between Sannyasi.s and s 553 

some s engage in trade ib. 

BhSratlii sect of s many.. 660 

married s are eligible to mahaiitship ib- 

s marry in some other cases 663, 56’0 

Gharbari s 564, 665 

concubinage allowed by custom of s 653 

— — s for what actions out-casted 558 

adoptions by s 933, 934 

mode in which s get their ehelas 934 

relation between and his disciple differs 

from true adoption if), 

(male) heirs to a 555, 564 

natural sons of may become disciples and 

iuberit 559 

not the offspring of an adulterous connexion ... ib. 

- — (female) heirs to a 566 

See Adoption II. 921 ; III. 952; VII. 1212; Ascetics; 
Vair%is 674. 

GosAvt]^! = a female Gos&vi 566 

See Gos&vi. 

GoiRA-^acnse of— -among lower castes 1065 
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Gotra — imitation of — relations by the Sddras 1035 

a woman by marriage enters her husband’s 129, 131 


identity or difference of— —as affecting adoption 

105588 


See Adoption IV. 1020, 1024; Gotraja. 

Gotbaja — according to Smriti Chandrika means sprung from 

the family 130<) 

according to Vyav. Mayhkha means born in the 

family 131 

Gotraja Samanodakas 133 

See Samfi.nodakas. 


Gotraja Sapindas — who arc included in the term. 114 — 132, 463ss, 

537 


table of 1235 

enumeration of given by Vijuanesvara 

not exhaustive 118, 119, 123 

meaning of according to the Mitakshara 129 

Vyav. MajOkha... 131 

division of 116 

Samanagotra the same as 129 

distinguished from Bliinnagotra Sapindas 531 

what females arc 131 

order of 116, 117, 463ss, 479 

inherit according to their nearness to the de- 
ceased 114 

succession of 473s3, 48 

collateral succession of stops with 

grandson of the ascendant in Madras 124 

in Bengal with great-grandson of the ascendant . ib. 

Government — see Adoption III 955, 1009 — 1011 

Grand-Aunt, paternal — entitled to maintenance 354 

Grand-daughter — is a Bandhu 497 

— cannot inherit in an undivided family i5. 

* may inherit in a divided family t6- 

• — *s succession to a female 609 

■ — is heir to her grandmother 151, 509 

Grand-daughter’s son 497 

See Bandhu ; Sapinda. 

Grandchildren — not entitled to maintenance 758(5 

— entitled according to Mitaksharfi 758c, 1242 

Grandfather— is a gotraja lliS 

« may separate from his descendants at any time. $67 
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Qrandfather — grandson bound to pay debts of 80, 1240 

when succeeds IIG, 461, 473 

See Adoption V. 1073, 1081; VII. 1183 ; Debts ; Grandson. 

Grandfather’s (paternal) Brothers — arc gotrajas 117 

Grandfather's (paternal) Brother’s Sons— arc gotrajas. ib. 

when inherit 479, 480 

Grandmother (paternal)— cannot demand ])artition 677 

but may in Bengal {see Females ) C77c 

but on partition is entitled to a share 780, 824c 

■ ■ when succeeds 113, 461, 473 

— has a special place assigned to her 113 

special ground for her succession according to 

Smriti Chandrikd 130c 

" — preferred to step-mother 471 

Grand-nephew— ficc Adoption IV 1029 

Grand-niece (maternal) — takes with the same power of aliena- 
tion as a daughter or sister 499 

Grandson — entitled to maintenance.^ 758r, 1242 

cannot control grandfather's alienation with his 

father's consent 803 

* ’s right of inheritance 68, 78, 339, 389 

* may .separate by agreement 659 

— — *s right to partition with grandfather not directly 

recognized 8UO, 801 

it arises only after his father's death,* 658, 801 

•— s take a share espial together to their father’s 659 

- - takes his father's jdacc on the exclusion of the 

father 90^ 

■ ■" takes mother’s share by representation when 

mother dies between death of her father and 
actual partition Ill 

■ — not to be defmuded by grandfather’s gift to a 

son 809 

■ ' ■' '■ of the maternal uncle of the mother may inherit. 499 

of a sister ib- 

See Adoption 11. 905, 917; III 943, 944. 946 

Grandson by adoption — B ucccssion of in undivided family. 71, 

651 

Buccession of in divided family 81, 389 


• See Mit4kshaiA, Chap. I. Sec. Y. para. 3 note; VyavaWra 
HajOkba Chap lY* See. II. para. 2. 
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Grandson, illegitimate— succession of of a 6adra 72 

legitimate son of illegitimate son takes balf-share 

of his father among Madras 82, 390 

Grand-IJncle— sec Grandfather’s (paternal) Brothers. 

Grand-Uncle’s Grandson— is a Gotriija Sapinda 481 


Grand-Uncijs’s bon — see Grandfather’s (paternal) Brother’s 
Sons. 


Grant — construed so as to be effectual 183 

the words “aulad aflad” in a — how construed ISla 

■ ' ■ " - to be preserved for designated purpose 184 

a village taken by to one is self-acquired 

property 721, 725ii 

religious favoured by Iliudd Law 216ii 

cannot be alienated 74 Id 

a may be impartible 744 


by the sovereign may make an c^tate impartiblelSO, 200 
treated as separate property disposable by grantee 806 
a condition again.'-t alienation is generally void... 188 


the extent of estate conferred by a in 

Bombay 7*21^ 

tenure of to support an office 744 

- not divisible to prejudice of service 742 

- cannot be rcMuncd 197, 398 

- not voidable by tbe executive 722 

- binds gnuitce to its terms ib, 

he cannot enclose pasture-lands appendant to 

village holdings tft. 

not liable to debts of holder after his death 739 

except in case of confiscation ib. 

gi'antee’s mortgage upheld against an escheat ... 722 

holder of a jfigir or saranj&m can make a for 

his own life 721* 

succession to governed by its nature 742 

srotriyam is descendible to grantee’s sons only 7254 
-s public devolve according to special terms pre- 
scribed 179 

distinguished from private 180 


to a man, his children, and grandchildren confers 


an absolute estate. 


468, 721 


to united brethren constitutes a joint tenancy...?^ 709 


by a father to his illegitimate son for bis mainten- 
ance is valid ...*379, 583 
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Graitt — in favour of persons not in existence fails with the 

estates dependent on it 182 

to mistress — see Sarauj&m 7626 

See Adoption VIII 1233; Brothers; Endowment; Ind>m; 
Interpretation ; rot riy am. 

Grantee — adopting should obtain consent of grantor 1208 

See Adoption Yll.; Grant. 

Great-grandfatuer 117, 473 

may separate from his descendants at will 657 

See Adoption III 954 

Great-grandmother 117, 119, 473 

entitled to inherit according to Mitukshara 127 

Great-grandso n. 

— ' s through different sons are Gotraja Sapinilas ... 481 

position of in a partition 672 

when he inherits 63, 05, 78, 140 

— ' ■ in the male line precedes a daughter’s son 390 

of the fifth ancestor succeeds hclbrc his father’s 

sister’s son 487 

Great-gbandso.v ry adoption — suece-'sion of 71, 651 

Great- grandson's son a is not entitled to any share C72» 

Great-great-grandson ) docs not take share 654 

but succeeds as a Gotraja Sapinda... 655 

Greek custom — as to exposure oi infants 213c 

Greeks — S^^e Adoption YI 1082 

G^iuastua Avibhakta 58 

ViBHAKTA 58 

Guardian — till eight years of age the mother is 438 

under Maithila law mother preferred to father 

as 355 

adoptive mother preferred as to adopted son. 1231 

so in case of a widow 371 

natural father is not while adopted parents 

live 673?i 

a near relative has the best right to ship of 

a minor 401 

a paternal relation preferred 438, 6730 

——ship of female sought by husband, she denying 

the marriage 

— — over a female is vested after marriage in the 

husband, his sons, and his sapindas 322, 641 

nature of this -ship 232 



INDEX 


1343 


PA6S 

Guardian — ^ husband’s family being extinct, parents and their 


kinsmen are the s of a woman 233, 541 

on failure of both the king is 541 

a person cannot be appointed or administra- 
tor against his will 672c 

. 1 , ,1 - — ad liiem may be appointed when there is no 

administrator t5. 

an officer of the Court may be appointed ih* 

» • * may demand partition for the minor 674 

' ' ' — sell to maintain a suit for the minor’s benefit 672c 

alienation by an unauthorized 368 

See Adoption Vll. 1174, 1179 ; VIII 1*231 ; Age ; Female 541 ; 
Minor 

Gt’piiAJA 893 

Gujar — see Caste 476 

GujarIt — peculiarities of the law in 11 

See Adoption II., VII ; Custom ; Father ; Mother ; Sister ; Widow. 

Gurava — interest of a in the temple land i& alienable 785 

See Ca.stes and Classes. 

Guru — position of in a temple or inatha 554, 555 

relation of and hi^ disciple somewhat re- 
sembles adoj)tion 933 

bound to maintain his clula in distress 79y 

— — .succeeds to a Vairaeri by custom 574 

disciple..... 500 

I " ■ — nominate.s a chela as .successor 556 

succession of disciples to 554, 568 

succession to limited to one disciple 499 

Guru Bakina 571 

GuRUBHiC— is heir to a Vairagi 574 

See Fellow-disciple. 

Guru’s Fellow Disciple 563 

Gi>ru-6isuyas 570 

Hakks 339 

are immoveable property 772(1 

Halp-bloot)— B rother. 

Halp-brotiter— B rother. 

Halp-brotiier's son — is a sapinda according to Yyav. May 113 

succeeds to his aunt 549 

See Adoption IV. 1024. 

Halp-sister— is a gotraja sapinda 470 

> may be included in bh4gini** 469 
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HALF-srsTER—preferrod to step-mother..,.. 470 

uncle’s widow ib. 

doctrine of Yiv. Ohintamani and Vyav. MayA- 
kha ib. 

Heir — meaning of under English Law and Hindi! Law 

compared 648 

See Daya. 

expectant — see Reversioner 96s8 

■ — - presumptive, cannot sue for declaration of his 

right 391 

See Female. 

HemIdri 9 

Hereditary Offices — now regulated by enactments 745 

how divided 784 

must not leave the family of the office holder 745 

See Yatan. 

Harita 40 

Heres Nec essarius 198 

Heritable Right— of the widow discussed 90 

See Birth ; Inheritance ; Widow. 

Heritage— rests on positive law 8 

• under Hindd Law implies ownership 452 

woman’s ranked as Stridhana 145 

See Daya ; Heir ; Inheritance ; Stridhana. 

HindC Law — operation of Iss 

application of authorized by the legis- 
lature 1 

■ assisted by equity 7, 8 

conflict of laws of different communities 5 

when law of defendant prevails 6, 6, 7 

' — « its connexion with religion and ethics 8 

religious element preponderates in ... 239 

scope of ancient — purely religious 55n 

rather personal than provincial 3 

sources of of a sacred character ..9, 1069 

— - based on the Smritis 54ss 

authorities on — 9 

conflict between books 11a 

criticism of necessary 8, 9 

— - often turned into verse 55» 

custom, basis of 1 

"tends toconformity with written •— 9 
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HindC Law — allows all classes of Hitidi\s io be governed by 

their own customs 597<'/, 870 

general superseded by particular custom. 2 

modified by custom 155 

but regulates all beyond 2 

customary law of inheritance may be changed ... 8 

capable of development 551 a 

analogy to the English Law ih. 

history of 8, 56 

developed under the control of religious ideas... 54, 65 m 

of the Saatras extends in operation with the in- 
creased complexity of afiiiirs 9266 

■ ■' ■■ " ' - hinds the Jains in the ab:sence of special custom. 157 

hinds the Khojas in the absence of special custom ib, 

undoes what is done fraudulently 8, 9 

every important duty prescribed by a Smpiti 

legally enforceable under 240, 242 

distinction between religious and legal obligations 

not clearly drawn 240 

See Adoption I 860ss ; V. 1078, lO80/^ : YI. lUS5, 1087, 
1088; VII. 1197, 1204; YIIE. 1215; Apostasy 
597; E({uity; Interpretation; Smritis. 


HindO Law Officeii — see Law Officer. 

HixdCs, Aryan 1032 

HiNDt' Wills Acts — 

XXI. of 1870 224, 1223 

Y. of 1881 225 

See separate List at the beginning. 

HlRA^YAKKSl SCtRA 34 

iloMA Sacrifice. — Sec Adoption II ; IV; YI. 

House — built on ancestral laud by coparcener with his separate 

funds is not subject to partition 778, 779 

why family dwelling was considered indivisible 

property 731, 785 

See Residence 

Household gods — custody of 784e 

See Idol. 

Husband — authority of — m* Adoption Y 1069, 1070, 1071 

js guardian of hi.s wife 322, 541 

— — ■ takes gifts made to his wife by strangei*s ... 292, 295 

takes his wife's earnings 292 

even those by prostitution... 516 


169 K 
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Husband — deserting wife roust maintain her to the extent of 

one-third of his property 593^ 

■ inherits, failing children 152, 513—516, 543 

■' ' wife’s Stridhana if married according 

to the approved forms 326ss, 617, 527 

■ of “ P&t” wife when inherits 615 

alienation by depriving his family or widow 

of subsistence is invalid 241a, 1242 

so as to devise * 1158c 

« *s brother’s succession 527 

’s sapindas succeed to a female 517ss 

Husband andWife— not generally capable of mutual contracts. 25471 
See Marriage. 

Husband’s Bhinnagotba Sapiivdas — sso Sapindas. 

Husband’s Brother — see Bi other-in-law 525, 527 

Husband’s Brother’s Son— inherits 529 

See Adoption IV 1025 

Husband’s Brother’s Wiik)w 531 

Husband’s Cousin 531,532 

excludes husband’s sister’s son 533, 535 

— excludes husband’s siatcr and son-in law 532 

Husband’s Distant Kinsmen 534 

Husband’s Half-Brother— inherits 525, 528 

Husband’s Injunction— a widow may adopt husband’s bro- 
ther’s son without 10?5 

See Adoption I. 

Husband’s paternal Uncle’s Great-Grandson 533 

Husband’s paternal Uncle’s son 531, 5*33 

Husband’s Relatives — as heirs to a woman 526s8 

extent of recognized connexion (Bengal) 539® 

See Stridhana. 

Husband’s Sapindas— wc Sapimlas of the Husband 153 

See Adoption III ; Female ; Widow. 

Husband’s Sister — preferred to distant cousins 537 

inherits as a SapiMa 538 

Husband’s Sister-in-Law 531 

Husband’s Sister’s Son 538 

■ is excluded by husband’s cousin 532 

Husband’s Sister’s Son’s Son.... 538 

Husband’s Uncle’s Great-Grandson 533 

Husband’s Uncle’s Son 531 
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Hypothecation— Alienation; Coparcener; Debt; Father; 


Mortgage; Widow. 

Idiot — disqualified for inheritance 153, 576, 579 

when his idiotcy is congenital 156 

not disqualified for taking by conveyance 823 

See Disqualification. 

Idol — ideal personality of recognized 1855, 201 

endowments of 201 

property dedicated to an 160, 785 

property subject to trust for partible 742 

custom as to distribution of s 830 

family s generally remain with the eldest 784e 


refusal to give up an for worship a cause of action ... *5. 

See Charity ; Eldership ; Endowment ; Perpetuity ; Pro- 
perty, Sacred. 

iGNORANCE.—dcprives acquiescence or consent of usual effect... 1227 
inducing mistake in partition a ground for suit. . 702e 


Ig>’oraxtia Lkgis Kox E\(l'sat — discussed 1226s3 

Illatam 421c, 422 

See Son-in-law. 


Illegal directions and terms— void — see Adoption, III., VI., 
TJI; Grant; Partition; Will. 

Illegitimacy— is a disqualification to inherit among higher 


castes, but not among SQdras 64, 72, 81, 140 

See Illegitimate 8on. 

Illegitimate Brviimana — takes only what his father gives to 

him 474 

Illegitimate Brothers — see Brothers. 

Illegitimate Children 582, 583 

Illegitimate Daughter— see Daughter, Illegitimate. 

Illegitimate Grandson — see Grandson, Illegitimate. 

Ilkgitimate Great-Grandson —succession of of a 

Sudm 72 

Illegitimate Son — 

-s of a European not a joint family 4 

-s of higher castes cannot claim inheritance 164, 582 

■ — — . superseded by adopted son 1188 

excluded from succession to a rAj 168 

excluded from succession under Lombard law 826, 380a 

'■ onco favoured by English law 3776 

of higher castes can claim maintenance only 82, 194« 


268, 388, 582, 688, 
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Illegitimate Son — of higher castes can claim maintenance, but 


not as a charge on the property 263 

of a brother awarded maintenance r)82« 


in higher castes a father maj'' make a grant to 

263, 379, 583 

irrevocable by nfter-borji legitimate son. 583 


Of ^Mr as. 

- inherits 72, 81, 82. 389, 415, 447 

- inherits collaterally by custom 83 

position of wlien recognized by his fa- 
ther 83,415 

- supposed to take equally with legitimates 383 

this questioned ib 

- inherits half a share if legitimates living 81, 381 

- takes precedence of legitimate son’s daughter 380 

- assigned equal share with daughter 503 

• takes the whole estate on failure of daughter’s 

sons 72, 381 

a Sodra’a right to disinherit limited 385 

■s joint inter $e 383, 051 

•s may form a united family with legitimate half- 

brothers 84, 383 

is entitled to half a share on partition 780 

to a full share at his father's choice 381, 775 

but not greater than a legitimate son's share ... 381 


See Son. 

iMAGE—tfeff Idol. 

Imitation — of higher by lower castes 426 

of nature — see Adoption III. 947 ; IV 1032 

’ Immorality — of debt of father as affecting son’s liability GlOss, 641 

son required to prove ... 623, 64 ‘2d 

iMPARTiBiLiTV—not identical with inalienability 159, 398 

principle excluding division on death applies to 

division by alienation 1.59 

no ground for succession as to separate estate ... 740 

Alienation 74](2 

Impartible Property — see Property, Impartible. 

Impediments to SiJC(;EssioN--'S€e Disqualification. 

Implements— Tools and Implements. 

Impotence— disqualifies for inheritance 153, 576, 579, 587 

— as affecting capacity to adopt— see Adoption III. 950 ; 

Disqualification.... 676 



INDKX. 


S349 


PAGE 

Improvidcnce — of father 6*24c 

See Del)t 194, 711 ; Interdiction. 

In Extrcmis— fiec Adoption 111 949, 950 

Inalienability — see Alienation; Estate; Iinpartibility ; Ownership. 

Inam 180 

ranks generally as ordinary ancestral property. 397 

is self-acquired property of individual grantee. 721, 

724(/, 7255 

resumed and rebestowed held separate property 724rt 

• is generally partible 397, 829 

re-imposition of land-tax does not change estate. 724a 

held subject to ordinary rules of succession 841 

inheritance and partition of an determined 

by the grant 737b 

settlement of on wife to exclusion of son ? 806 

See Escheat ; Grant 806 ; Interpretation. 

Tnamiuh — may have different rights under the same grant...... 397 

subject to rights previously created 398 

’s relation to tenants 397 


Incest — became revolting in Yedic times 2815 

child by has no right of inheritance 582a 

theoretical a bar to adoption 1032 

St^e Adoption IV. 1035. 

Incontinence— annuls right to maintenance except of the wife 

and the mother 592, 593 

a ground of disinheritance in case of a widow. 590, 591 

but not for retraction 591 

of widow not a cause of forfeiture in Bengal 257 

effect of on the succession of mother 591 

of daughter ...... $5. 

comparison of the English Law 591a 

See Family ; Unchastity 591. 


Inconvenience — of division in specie at partition considered... 676, 

830,832 

Ini'rrase — of share effected by death of coparcener during 

pendency of suit for partition. 683 


before partition 683d 

— after partition 682, 703n 

Incumbrance — sec Alienation 162; Debt; Estate; Father; 

Mortgage ; Trust 188 ; Trustee 555. 

Incurable Disease — is a disqualification to inherit 154, 576 


persons afflicted with must be maintained 578 
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Indigence — revives the claims of father and son to subsistence 

after partition 793 

of family to be guarded against in alienation . B-fSa, 

769n, 1242 

See Alienation ; Maintenance 793. 

Indivisible Property — see Property, Indivisible. 

Infants — exposure of in Greece and Rome 213c 

See Age ; Guardian ; Minor 

Infirmity — in body or mind disqualifies a person to inherit. 153, 

15t 

Inheritance — definition of 57 


customary law of may be changed 3 

law of not affected by emigration ib. 

’ determined by the law of the defendant 5 

■ as a source of property 60 

• above individual will 59, 177, 178 

course of devolution not alterable by private 

agreement 177 

direction of a line of descent unknown to the law, 
inoperative ib. 

• once regarded as impartible and inalienable 271 

■ and partition as viewed by Hindfi lawyers 599 

■ distinguished from partition 60 

historical development of the law of ib, 

special rules of 155ss 

• in tail male not known to Hindu Law 61 

law of in what sense regulated by funeral 

oblations 62 

heir takes estate as a “ universitas ” 162 

under Hindfi Law heir continues the person 
and family with which he has been identified 59, 67n 
under the Roman Law ib, 

> according to Vyav. May. is an inseparable ag- 
gregate of rights and obligations 162, 166a 

the rules of under Mit&kshara come into 

operation only as to separate estate 457 

' not postponed by pregnancy 1011 

right to not extinguished by separation 357 

sub-divisions of the law of 58, 59 

obstructed and unobstructed 63, 599, 711 

right of succession arises as in partition on the 
death of propositus 68 
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Inheritance — coparcenets of the deceased; when they inherit,.# 73 

no property of male to pass from family while 

a member survives 520 

‘by females — $ee Custom; Daughter; Mother; 

Sister ; Stridhana ; Widow. 

collateral — see Adoption IL 938 ; VII. 

disqualifications for enumerated. 576, 684, 586, 

587 


See Disqualification. 

son previously adopted by one becoming dis- 
qualified to be provided for 1202 

in cases of inalienability 313, 319a 

to BbSgdari and Narvadari lands governed by 

Hindd law and custom 745 

in G a jarab males preferred to females 431 

burdens on IdOss 

through females 656d 

See Female Gentileship. 

debts not prodigally contracted 193 

to Females, 

sister preferred to husband’s sister 328 

son by first husband preferred to second hus- 
band's family 328, 329 

special doctrine of Yyav Mayukha 329e 

to Ascetics — see Ascetic; Preceptor. 


See Adoption III. 941, 947, 950, 993, 1011 ; VI. 1089, 1108; 
VII. 1161, 1194, 1209 ; Brahmachari ; Brother ; Descent; 
Devolution ; Emigration 3 ; Naishthika ; Succession. 


Initiation 928u 

ofaJangama 567 

in relation to adoption 1145a, 1207e 


to be provided for out of joint property. 754i, 782c, 


821 

See Marriage 1061 

Insane, Insanity — docs not necessarily prevent marriage 9C8 

of the sou born with respect to adoption t6. 

disqualifies for inheriting 153, 576, 579, 580 

and’ for share in partition 679 

but does not cause forfeiture 580 

See Adoption III. 946, 948, 949, 958; V. 1077 ; Disqualifi- 
cation 5/6, 580. 

Insensible— sec Adoption 111. 948, 949 
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Instruments — executed under disturbing iufluouces void by 

Hinder law 641, 643 

See Adoption ; Deed 680 ; Documents 1 142 ; Grant ; Inter- 
pretation ; Registration ; Will. 

Intelligence— 6’6’ff Adoption III 948, 949 

Intention — unequivocal, of partition constitutes partition ... 841, 856 

Interdiction — son’s right of against waste. 194^, 639, 714n, 810 

— by adopted son 1 169 

— — by coparcener against sale by another allowed in 

Madras? 707 <j 

lNTERB8T-*-compound not disapproved by Hindfi law 746rt 

utmost recoverable == the principal (dam- 

dapat) ib. 

rule of damdnpat applies to some mortgages 786/ 

1 when the defendant is a 


Hinda 786 

— may be turned into principal by a new account... 746a 

— vested — see Adoption III 1006 

Interpretation — principles of 6, 11, 2656, 774 

■ ■ — - to be consistent with texts 14a 

■ " '■ — of texts 1996, 266n 

governed by custom..* 869 

every text must be given effect to if possible 125 

when different objects are included in a class by 
different Smritis the class is to embrace all ... 269 f 
I of texts influenced by philosophical systems. 8, 125, 


2656 

rules of 14o 

- etymological preferred to technical 148 

equitable approved 831 

- according to the reason of the law 767 

“ Dikpradarsana” or extension of a rule to analo- 
gous cases 108, 540, 866 

strained analogies to be avoided 1996 


contradictions in HindQ Law books how settled. 11a 
discrepancies in sacred writings must bo recon- 


ciled 8616, 880c 

inference by reasoning to be prefeiTed to the as- 
sumption of a plurality of revelations 8616 

of a special rule when a general one exists 880c 

Smfitis are construed by reference to the one 
taken as a subject of commentary.. 269/ 
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Iktbrpbbtation — where a particular purpose is assigned as a 
ground for a permission this implies a prohibi- 
tion where the purpose is already attained 905e 

a prohibition resting on essentials is indispensa- 
ble; not one resting on incidental matter ...... 909(i 

^ , of Mit&kshar& 18 

meaning of half-a- share 72 

rules of by the Courts 870 

" ' governed by decisions 871 

— ''■ * to be drawn from within the HindO Law 1996 

'■■ ■ ' » of private documents 463 

actual notions of HindOs to be adverted to 670 

according to the situation of the parties 781a 

extensive of document showing family cus- 
tom of succession 743 

words indicating males may include females ...... 670 

repugnant provisions void 760 

and those imposing restrictions disapproved by 

the law i6. 

See Agreement ; Partition ; Property, 
instruments are construed so as to express some- 
thing legal according to HindO Law 183, 184 

— of a deed allotting money, &c., to a widow accord- 

ing to situation of parties 781a 

■ of gift by husband to wife 301c, 312/, 320d, 1113 

— - ■ of grant to a widow and other heirs 299a 

of the words “ aul&d afl&d ’’ 184a 

of wills and testamentary instruments- 183, 224, 228, 

229, 668n 

will construed as a family settlement 184 

of “ putra paotr&di krame*' 230, 670 

of “ mrityu patras ” 222 

See Custom, Family 743 ; Equity ; Grant 184a, 463, 721 ; 

Hindu Law ; Smpiti ; Text ; Will. 

Interpreters — of ceremonial law 54 

Investiture — age of 1061 ji 

rites of 1036o 

See Adoption III. 899n; IV. 1033; VI. 1123, 1129, 1130. 
Investment— to be made to secure maintenance of widow ...... 762 

» — of concubine... 762A 

Invocation— see Adoption IV. 1020; VI 1082 

Irish Law, Ancient — as to property retained undivided in 

partition. 7302 


170 X 
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IziFATDAB — not a proprietor 721^ 

Jagib 173, 179 

— s are grants of the revenues 173 

— — s are impartible 173, 746n 

holder of can make a grant for his own 

life 72lft 

' ' ' resumable at pleasure of the sovereign 173 

■ an exception to the rule of devolution 179, 7376 

' ■■ devolves according to the character of the 

grant 737c 

succession to a by primogeniture 745n 

See Saranjto 745. 

Jaiks — divided into Yatis, devotees, and Srfi.vakaB 568 

— deny the authority of Vedas ib. 

■ ■ are P&shandas ib. 

■ have no kriya ceremonies 1050e 

— sr&ddha or paksha ceremonies 9016 

are subject to HindO law of inheritance in the 

absence of special custom 157, 923n 

See Adoption III. 952, 973 ; IV. 1038, 1050e. 

Jala Sank ALFA 1119,1126 

Jangama — s are Ling^yat priests 567 

—a are married in some mathas 568 

■ heirs to a 567 

the head appoints his successor 568 

jANGAMA-DiKSHA 567 

Jatakabma = birth ceremony 1056n 

Jaxi— heirs to 668 

See Yati. 

Jats— see Tribes 2816, 417, 423/fc 

Jewels — possession of does not affect widow’s right to 

maintenance 755c 

See Ornaments; Partition 207, 310n. 

JSati — see Adoption III 1006 

JOGTIN 627 

JoiNDBB — all interested in pressing a claim must be joined in 

a suit 608ii 

and in a demand ib. 

comparison of English Law 610c 

JoWT FAi«itT—eee Family. 

Joint Lessors— * must jointly re-enter COSn 

Joint Obligati oNs-^are indivisible 731 
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Joint Tenancy (English)— -difference between — and 

Hindd joint estate 601a 

See Brethren; Coparceners. 

Joint-Tenant — severs by sale 705s 

See Tenant, Joint 671c. 

JosHi Vatan— sM Vatan 487 

JosHi Yatandab — ^ may recover damages from an intruder 398 

— — presumed to bo entitled to officiate in a particular 

family ib. 

r — ■- may be compelled to perform his duties ib. 

Judgment — on a contested adoption not in rem 1234 

not evidence where parties are different ... ib. 

See Adoption VIII. 1234 ; Res Judicata. 

Judoment-Cbeditok — of coparcener cau demand partition. 605,657, 

663 

See Brother ; Coparcener ; Creditor. 

JuBisDiCTiON 239, 240 

— , of the Courts is recognized over any question 

that the caste cannot settle 1007c 

incidental cognizance of religious and caste ques- 
tions 599a 

See Adoption YIII. 1215; HindO Law ; Obligation 903 

Kabir 572 

Kalavantin— see Adoption II. 933fl; III. 1016 ; lY 1068 

Kaliiug — see Adoption V 1081 

KamalIkaea — author of the Nirnayasindhu.. 23 

in what estimation his writings are held ift. 

his parentage... f5. 

his writings and date 24 

SIanam mortgage 285n 

Kanaba— mortgage in 732i» 

assent of the village community formerly taken to 

a grant in 733n 

Eanoba District — see Tribes 876 

extra share of eldest son in — 805a 

KiNfNA 893 

KanojI Caste 347 

Kanpha^a GosavI 562 

Karnavam— see Manager 609<I 

Marta — position of — 766 

alienation by on whom binding 687# 

See Manager. 
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Karta Putra = E[ritrima son 1081 

See Adoption V. 1081; Kyitrima. 

KSiiKliHA — author of the Dharmasindhu 25 

KiTHis — see Tribes 281» 

Katyatana 1074 

Smriti of 48 

Kept Woman— sec Ooncubirie 384 

Khalsat land 840 

Khandoba 622a 

Khasias — see Tribes 288», 289a, 421 

EIhojas — ^ governed by the Hindft Law of inheritance unless 

special custom proved 157, 597a 

Kholls — see Tribes 281», 282a 

Khonds— see Tribes 376 

Khot — managing, limit of his powers 612 

Khoti Estate — normal condition of 693 

■ — usually enjoyed in parts without partition ib. 

' does not imply ownership of village lands 722?> 

Kindred— eec Kinsmen ; Female-Gentileship. 

King— the ultimate guardian of infants 541 

when inherits as ultimus heres. 135, 136, 139, 378, 412, 

667, 582 

■ '■ must show failure of heirs 139, 511 

■ must support females and pay funeral charges... 378, 

641 

See Escheat. 

Kinsmen— * s gifts to a woman 519d 

consent of validating alienation by a widow. 97 

assent of necessary to adoption by a widow 924a, 

975, 1003 

remote postponed to sisters 458, 464 

See Adoption III. 954, 974, 986, lOOlss. 

Koches— see Tribes 2Sln, 421 ; Female-Gentileship. 

KoLAMBi Caste 8945 

Kosha Obdeal — not resorted to at the present day 769 

KinsHijrABjPA^yA— gift in 99, 300a, 344 

■ ' — by mother without consent of son invalid 1176 

KilIta =r the son bought 893, 895d, 1211 

' ' — - adoption now disallowed 896, 1087 

See Adoption VI. 1143, 1146. 

K|iitbima orphan taken with his own consent 693 

son = karta putra 1081 
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K|UTRIMa— still recognized in Maithila 894 

See Adoption 111. 1016; IV. 1067 ; VI. 1121, 1143, 1146d; 

VII. 1209 ; Karta-Putra ; Son 893. 

K|i{ya— MS Jains 1060c; Funeral Ceremony. 

all sons liable for father’s — 7474 

Kshatbitas — a division of Hindds 64 

said to have disappeared 9214 

Gandharva form of marriage lawful for 614 

—— may become Sannyasis 662 

See Adoption lY. 1054 ; VI. 1135c. 

Kshetbaja = son begotten by an appointed kinsman 763c, 893 

placed by Y&jfi. next to appointed daughter’s son.. 419 

still recognized by custom in Orissa 650a, 868 

See Son, 893. 

Kuiachara = family custom 156c, 740 

operation of 158, 740 

See Custom, Family. 

Kuladharma = worship of the tutelary deity 851c 

KuLKAPijfi— tfce Vatan 354, 438, 487, 610 

KuNABi Caste 356, 360, 416, 427, 502, 516, 532, 565, 844 

LIbha 268, 292 

Lagna Wife — see Wife. 

LakshuidevI — see Balambhattatika. 

Lameness — disqualifies for inheritance 153, 576 

- taking on partition 822 

gives a title to maintenance 578 

Land — property in and modes of holding it discussed. 170s8, 

73268 

Landlord and Tenant — relation of not altered by 

omission to take rent 1235 


occupier and superior not always in this relation. 696, 

697 

Lapse— see Grant ; Forfeiture. 89, 110, 427, 430, 458, 570, 577, 

580, 590, 691 


Lauoaksui Smriti 50 

Lavajima or Lajima Allowance 339 

Law— power of Mahomedans to convey not measured by Hindd 

law 6 

■ ■ applicable dependent on personal status 4 

the Greeks and the Romans regarded their — s 

as of divine origin 55a 

See Hindd Law. 

Law, Ceremonial 54 # 
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Law, Customary— M fl Adoption I. 867 bs; IV. 1066; Cnstom. 

Law of Defendant 7 

Law, Ethical 54a 

Law, Family — annexes defined duties to fixed relations llOlo 

- does not leave them to free volition 1106 

' ” basis of right to support— see Maintenance. 

See Custom, Family. 

Law, HindO — see Hindfi Law. 

Law, Mosaic 64a 

See Mosaic Law. 

Law, Municipal — its source in the religious law ib. 

Law, Boman — see Adoption V. 1080/; VII. 1197d, 1204e ; Ro- 
man Law. 

Law, Social ib. 

Law-Officers — importance of their opinions 2, 3, 866 

their testimony with respect to the authorities of 

the Hindfi Law 10 

See Pandits; Sdstris. 

Legautt of Partition 836—844 

See Partition. 

Leprosy — disqualifies for performance of religious acts 1074 

for inheriting 154, 561, 579 

- for partition 679 

See Adoption III. 949, 998; V. 1074; Disqualification. 

Lessee — rights of — under a member holding in severalty... 779 
* ■ from the manager not discharged by receipt from 

another member 610 

See Tenant. 

Levibate — once general in India 417 

but now forbidden 418 

sprang from polyandry 419 

reason of its prevalence 876 

' ' " ■■■ still practised by some BiAhmanas 419/ 

in the North of India 423 

and amongst some of the lower castes and in 

Orissa 895 

Thiyens 420(i 

in Spiti i6. 

in Eohtak ib. 

gradual disappearance of — 878 

traces of the former prevalence of — 880 

amongst the Jews 420 
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Lix Loci— want of — — — replaced in cases of succession by 

that of the person 4 

Lex Yoconia 464n 

Lubilitt^ies— on inheritance how distributed 746, 791 

distribution of debts in partition 787 

" includes common debts 746 

— , , — provision for the maintenance of rela- 
tions of a deceased coparcener 747, 791 

— ies distributable on partition 746, 763 

y in partition for assets does not arise till they are 

realized 7633 

— y of ancestral property for debts not affected by 

birth of a son 167 

y of impartible zaminddri for payment of father’s 

debts 163c 

so as to an hereditary polliam 167 

■■ of the heir under a decree against the last 

holder 163 

— ” for contribution 7873 

See Partition 7^1. 

Lite-Ixtebest — see .Adoption VI 1110; VII. 1157; Female; 
Stridhana; Widow. 

Limitation— under HindQ Law 6923, 698 

comparison of Roman Law 698n 

an executor may pay a barred debt 61^ 

a representative not bound to plead when- 
ever ho can do so 613 

barred debts may be set off against claims on an 

estate 613/, 751 

■ does not operate on a part reserved in partition.. 701 

effect of on the right to claim partition. 697, 704a 

— to suit for partition under Act XIV. of 1859 694 

under Act IX, of 1871 683n, 704« 

under Act XV. of 1877...6863. 687a, 694a, 698, 704a, 

1100 

in case of partition account limited to three years 

before suit 764a 

exclusive enjoyment for 12 years bars a suit 694 

period of attachment by Government excluded ... 694t 

where property is not available for partition 

does not operate except through exelnsiva 
possession Bubsequeutly 701 
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LiiaTATioN^in ease of maintenance, time computed from 

refusal 763 

■ '■ ” » as to M&likana and Hakks 773 

» '■■■■ in cases of adopcion 1100, 1236 

a suit barred as to some necessary parties is 

barred as to all 615 

though instituted by others within time i5. 

See A.doption VIII. 1236, 1237 ; Possession 697c. 

Limitation Acts— T he Indian XIV. of 1859, IX. of 

1871, XV. of 1877, see separate List, page Ixxvi. 

Limitations of Property..... 170sb 

repugnant disallowed 182 

See Property. 

Likg&yats 359, 416, 509 

■ transformed to Vaisyas 1135c 

' may adopt sister’s or daughter’s son 1028, 1037 

See Adoption III, 9o2c ; IV. 1028, 1042, 1051; Jangamas 667 

Lis Pendens 686n 

Litigation — application of Hindd Law to 1 

between HindOs and others in the Supreme Court 

governed by Stat. XXI. Geo. III. c. 70 5 

Livino apart — a sign of separation 687, 689, 861 ss 

Loccs P(ENitenti-« — in adoption 1086 

Lombard Law — compared with nindO Law 826, 380 

Loss OF Caste — disqualihes for inheriting 154, 576, 579, 587 

for partition 679 

See Disqualification ; Exclusion ; Outcast. 

Lunacy — see Adoption III. 946, 953, 997, 998 ; Disqualification; 
Insanity 196, 579ss, 759n. 

Madness— disqualifies for inheritance 153, 576 

See Disqualification 576 ; Insane 
Magna Charta — provision in favour of infant heir as to 

debts 620c 

preference of dower to debts 747n 

Mabant 564 

■ cannot say who shall succeed his own successor 178/ 

there cannot be two existing s 559 

Mahantsbif— succession to 656d 

' " ■ not disposable by way of reversion 556d, 669 

— obtained sometimes by wandering chelds 672a 

See Gosivts 660 ; Ascetic ; Manager. 
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MahIr Caste ZB6, 371, 442 

Mahomkdan Rule — effect of on Hindfl Law 198 

MxiDESsee Adoption III 956, 957 

succession to her strtdbana... 501, 502 

See Marriage ; Sisitir ; Stridhana. 

Maintbnanx'E — the obligation rests according to HindO Law on 

relationship 237, 248 

not on contract 42^ 

but springs from jural relations of the parties. 263, 42^ 

originally contemplated only as subsistence in 

the family .•?««' below) 237, 2568S 

not dependent on aive-^tral estate 214, 245, 251 

a different view held by the Srariti Chandrik^ 

ma, 249 

modified onlj’ by property 238, 244, 265 

tlic right to is not strictly* an interest in the 

estate 253,250,260, 767 

or a charge on it 263 

dtitv of annexed to the estate wrongly taken 

250, 251 

the right to * cann(»t bo attached 250, 261rf 

nor a^^igiicd or rch a^td 192. 253, 250, 262, 302« 

of family mu>t be provided fur 220, 1242 

di^eu^^ioli as to inovle 220 

hc^l of family Ixuuid to afford — to the 

incmbera 2145, 651, 758c 

where priinogciiiture prevails jilnior members 

entitled to 263 

See A]ipanago. 

. — of wife by husband 590s8 

claim of mother or wife to — not extinguished 

by allotuKut to her of a share 793 

a wife desciting her husband not entitled to 

separate 425, 592, 593 

divorced woman not entitled to 592, 593* 

. of dependants not to be evaded by disposal of 

property 640 

- — of family to be provided for before alienation 648u, 1242 

gift of whole estate is subject to — 192, 392 

wife not to bo deprived of by husltand's 

alienation 392 

nor b}" his devise 1158^ 


171 11 
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TAGS 


Maintenance — ch'ildren, grandchildren, widow and concubine 

entitled to against terms of a will 194 

purchaser with notice of widow’s right to 

bound 80 


right and duty co-extensive with (united) family 

24(5—248 

including widow and daughters of pre-dcccased 
son 24(3, 247, 753, 757c, 760 


ruled contra in N. W. Provinces 250 

•- of son’s widow a claim arising from family rela- 
tion 758r 


widow of adopted son entitled to 1174 

Bombay law discussed 758c 

one member of a joint family not entitled to 

at the hands of others 650 

his right to arises through disability to 

inherit 650, 7528a 

necessary exceeding the share of the person 

to be made up by relatives 679 

persons excluded from inheritance and partition 

entitled to 248, 57888, C79 

adopted son of one who becomes disqualified en- 
titled to if not to a share 1202 

of a widow 163, 780c 

widow entitled to from her hiil^nd’s family 

68, 70, 192, 2.32, 233, 259, 65,3d 
but ilbt if living apart without sutficieut cause 592c 
of a widow preferred by Silstris to other claims. 74 7n 


but not by the Courts 

comparison of English Law t6. 

widow’s right to — is a personal right 259, 302 

it is a mere inchoate right 192 

usually provided for by allotment,...^ 758 

sum may be inve.stcd to produce 79 

a sum given to a widow in lieu of is at her 

disposal 3J1 

widow’s right to taken away by partition. 236, 

751 

how satisfied 254, 762 


not impaired by her with- 
drawal from the family. 261, 758 
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Maintenance — widow’s right to — not to be reduced on ac- 
count of vexatious defence 762^ 
cannot be attached or sold 


in execution 261d, 762 

arrears of widow’s may be awarded. 262, 757fl, 762 

proper amount of of widow 262<y 

may be awarded for the future 262, 757a 

is subject to variation if necessary 262, 265, 762 


decree for — of widow may be made a charge. 262, 

581 


separate to widow when allowed ... 256, 261, 757 

widow’s right to not subject to an agree- 


ment with her husband 79, 192 

may be awarded in a suit for a share 264 

unchaste widow not entitled to 592 

allowance a«?signed for of widow resumable 

in case of unchastity ib. 

concubine is entitled to 80, 164, 194, 415, 593, 

653d, 753 


but not out of a sai'anjam 762^ 

woman marrying without divorce and without 
first husband’s consent entitled to as con- 
cubine 593 

son entitled to where father holds imparti- 
ble property 650 

adult son entitled to only in extreme want.263, 1242 

illegitimate children entitled to 80, 263 

— — — s of higher castes entitled to ... 82 

daughter entitled to 68 

withdrawing without cause not entitled 

to 593 

parents and children mutually entitled to 263, 

650, 759ii 

of father tO be first provided for 650 

of step-mothers 234 

of sister incumbent on brother 245 

till her marriage 437 

right to — of children of deceased relatives in 

PunjAb 767c 

right to of relatives disqualified and femalea 

752,758 

of wires and widows of the former 753 
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Maintenance — of eunuchs 763a 

of lunatics, <fec ib, 

limitation for a claim to 261 

time computed from demand and refusal of — 763 


See Adoption VII. 1165, 1166, 1167, 1174, 1180, 1204 ; 

Alienation ; Assignment ; Family ; Widow ; Wife 194. 


Majokity — general age of now eighteen SOf 

See Adoption III. 948, dGla; VI. 1105 ; Age. 

Male s have alone full ooparcoiiery rights 663 

■ offspring a restraint on alienation 814a 

*s rights arise immediately on birth 6r)6 

or adoption 1145ss 

succession to s 58sa 

MUi Caste 379, 380, 526 

Malri Caste 571 

MInihiaO 570, 571 

Manbiiamni 571 

Manageb — joint family usually represented in external trans- 
actions by a managing member 609 


right of rests on the consent of the members 

609, 766 

father is naturally the of a joint family.. 609, 

638 

during his life and capacity for affairs 609 

afterwards the eldest member qualified ib, 

elder brother may take the management unless 

others dissent ib. 

widow — for an infant 611 

Sec Minor. 

position of a 609, 766 

power of a 170 

may discharge the religious obligation of the 

family out of its estate y 613 

can bind the estate and family by transactions 

for the benefit of the family 609, 634, 637e 

or with assent 635, 750 

or for what the creditor reasonably thinks to be 

for its benefit 654 

may deal with the capital of family firm 638 » 

may enter into partnership with a stranger 612 

may carry on family business for its benefit 635 
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Manager — may mortgage common property for common benefit 635 
* ■' may incumber or sell for necessities 611, 749 

■ ' ' ■ ' — can pledge pro])erty for the ordinary purposes of 

ancestral trade 612 

his gains and losses fall on joint estate 768a 

authority o£ to acknowledge a debt 102, 612 

■ — nob at liberty to pay out of the estate father’s 

debts barred by limitatiou ? 612 

nor can he revive a claim against family barred 

by limitation ? 612, 613 

presumption in favour of his transactions 637 

• especially in ca'^c of a father 638 

geneial liability of members for his acts (Bombay) 750a 
transactions with a member only supposed to bo 
a manager acting for the common interest up- 
held 611 

transactions of bind one who consciously 

takes the benefit 609,617, 637e 

lessee from not discharged by a receipt for 

rent passed to him by another member 610 

authority of to be liboi-all}’ coiiatrued. 169, 171, 634 

limitations on the authority of a 611ss, 635 

in Bombay 636/, 638 

a managing Khot has not authority to give up 
important rights vested in the members gene- 
rally 612 

— — ’s act obviously prejudicial invalid 635 

fraudulent contracts by rescindible 613, 635 

alienee from bound to reasonable care and 

inquiry 635, 750a 

■ of minor’s estate 634^ 

- " ■ — bound to guard interests of infants. 620c 

not a trustee ? 766 

powers of widow and mother as 611, 612, 613 

payment to mother as held to bind the sou 611, 

617 

’s liability to account limited G37<?, 7635 

his liability for assets does not arise before reali- 
zation 7636 

cannot claim for disbursements in excess of his 

proper share 637e 

—— in suits represents the whole family 615, 636, 750a 
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Manager — ^in suits exceptionally another member perhaps may 

represent the whole family 636 

to bind minor co-sharer in a suit must, it seems, 

have a certificate of administration* 675, 766a 

decree and sale against alone affects only his 

own share 626A, 636, 706, 707 

deceased — ’s interest not assets for satisfaction 


of a decree against him 628 

Karnavam (or manager) of a Malabar Tarwfi.d ... 609d 
certificate to collect debts refused to him if a 

debtor of the deceased ih- 

of an endowment cannot impose rules on his suc- 
cessor 202 

See Administrator; Coparcener; Family, Joint; Father; 
Mother; AVidow. 


Manasaputra 926c 

Manava Dharmasastra 30, 39 

Manes of Ancestors 1082, 1083 

Manner and Legality of Partition 829 — 847 

Mantras 35, 47a, 874d 

Manu — see separate List of the HindO Authorities, p. Ixxxvi. 

Manu Smmti 34 

its ago 46 

Maratha Caste 513, 526 

Marriage — is a Saraskara strongly enjoined 873^ 

- of a girl a duty of the father 822 

age of 873/ 

» — is the only sacrament for a man of the servile 

class 10646 

the prevailing idea of 426e 

. governed by customary law... 90 

mere apostasy does not free from the Hindd 

law of 597a 

. is the origin of special rights and duties 426 

■■ — not susceptible of a condition of nullity 187d 

. not prevented by insanity 908 

I of Hindd children is a contract made by their 

parents i*5. 


• Administrator as next friend or guardian. On this subject see 
Murlidhar and Vdsudev v. Stipdu and BMrishna, I. L. E. 3 Bom. 149 ; 
and Jddmv Mulji v. Chhagan Rdichandf 1. L. R. 5 Bom. 306. 
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Marriage — ^ between persons of different castes possible only 

by caste laws 426d 

unequal possible according to Ytramitro- 

daya 826 

jii8 connuhii between many pairs of castes 42^d 

laxity of — amongst 6odras 4256 

its ill effects the same as amongst the Romans ... i6. 

»' ■ ■ — contract (purchase) in China 278» 

of Sfidras remote from Brahmanical conception... 425 

looked upon as licensed concubinage... 87 

■ treated with contempt 1035 

and easily dissolved 423, 1035 

not governed by Smriti law 425 

relations amongst the wild tribes and low castes 

discussed 875ss 

in some tribes not attended with change of family 284 

Roman matrimonmui sine couveniione 284a 

prohibited degrees of on father’s side to 7th, 

on mother’s to 5th 4906 

with maternal uncle’s daughter allowed by cus- 
tom in the Dekhan, &c 868, 888 

with sister’s daughter common in the South 1031 

— out of the tribe entails expulsion in Punjab 4226 

gift and acceptance necessary to 1086 

higher forms of formerly not allowed to 

^tldras 86 

Asura makes the wife only a dasi or concu- 
bine i6. 

per verba do preesenti compared with the G&n- 

dharva 2776 

forms of as affecting succession 538, 540 

Arsha 275, 514, 517, 519 

Asura 276, 279, 280, 286, 287, 514, 517, 519, 527, 538 

Brahma 514, 517, 619, 627 

Daiva 514,517,519 

G&ndharva 514, 517, 519 

Ksh&tra 280e 

PaisSoha 517 

Pr&j&patya 614, 517, 519 

RAkshasa 280, 617, 619 

Svayamvava 288 

customs 279, 280,284 
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Marriage — is the fullest initiation 1061 

■ initiates wife in husband’s family 91, 129, 231 

wife’s legal existonce is absorbed in husband’s ... 92 

effect of by approved rites on the woman ... 152 

by property accpiircd by wife becomes her 

husband’s 91 

exceptions — see Stridhana. 

effect of — on wife’s property in Germany and 

England 298tf 

■■ — ceremony cannot be dissolved by contract 426 

effect of between relatives or persons of 

different castes 874« 

effect of omission to recite the mantras proper- 
ly on ib- 

possibility of legal between the adopter and 

the mother of the adopted necessary 1034 


See Adoption TV. lOiM, 1064, loC, ; VTI. 1163, 1186; 

Degrees Prohibited ; Earnings; Expenditure To-b?, 781 ; 

Husband; Maintenance ; Remarriage ; Rights, Conjugal ; 

Wife ; Widow. 

Marriage Expenses — Par lit ion 781 

■ — of brothers and sisters to be provided for in parti- 
tion 781, 782, 821 

the Smriti Chandrika. imposes the charge inde- 
pendently of estate 782c 

Marriage Portion— provision for — on partition 747, 751 

daughters of deceased coparceners entitled to 

501a, 753, 754 

share given to a sister in a partition is only 


a 303 

Marriage settlement 392 

of land on (laughter in the Punjab 2835 

trousseau in the S M. Country 2905 

Sec Marriage Portion ; Palla 
Married Perales— having issue. Females. 

without issue. / 

Marwadi Caste 377, 456, 462 

Maternal 'A.v'st—Sce Aunt, Maternal. 

Matbrnal Aunt’s Son — See Aunt’s (Maternal) Son. 

Maternal Uncle — See. Uncle, Maternal. 

Maternal Uncle’s Son 133, 488, 493 

— heir to rnairicd female 547, 548 
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Matha— origin of — s discussed ^7 

custom regulates matters concerning S...661, 557 

should pass to disciple nominated by Guru 556 

Memons (Cutchi)— governed by the Mahomedan Law 597a 

but as to inheritance generally by Hindd Law ... ib* 
Mental IxcAPACiTr— iSee Father 194^^, 206 ; Idiot; Insane. 


Merchant - succession to a 1S5, 136, 138, 139 


Minor, Minority — now ceases at 18 years by Act IX of 1875. . 672c 
not answerable for father’s debts during minor- 
ity 7895 

uninitiated may perform funeral rites 1241 

but not otherwise recite Vedic formulas (Manu 

n 172) ih. 

See Age. 

position of a in partition analogous to that 

of absentee 673 

’s rights in partition 6728s 

his assent to a partition is not necessary 673 

guardian of a cannot enforce partition 

against the will of the adult coparceners ... 674, 815 
except to prevent jeopardy to the minor’s 

interests 674 

represented by guardian in partition 672 

bound by such partition 815 

’s interests to be respected by manager and those 

dealing with him 635 


interests of to be protected by the sovereign. 673 

the Minors’ Act for Bombay is Act XX. of 1864.. 672c 
{St^c too Act IX. of 1861 ) 
this not superseded by the provisions of the 

Civil Procedure Code (Act XIV. of 188*2) 673n 

whether property of a in an undivided 

family is subject to the provisions of the Minors’ 

Act (XX. of 18641 673u, 674 

— not generally subject to separate administration • 

any one may come forward as a next friend to 

a 673c 

a relative to be preferred ib, 

administrators of ’s estate 672c 

♦ Kdlidds Eavidat v. Prdnshankar Jibhalt Bom. H. C. P. J. 1884, 
p. 8. 


172 H 
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Mmoa-^bound by guardian*s beneficial, transactions 672e 

and by a suit brought by or against a legally 

representative member of joint family* 636 

remedy of a against manager 767 

unfairly used in a partition may repudiate it on 

attaining majority 675 

See Family ; Father ; Guardian ; Manager ; Representation 708a 

MirIs, MirasdIr 176, 177, 733fi 

s could in theory reclaim their lands at any 

time 176 

their present position 177 

— s* assent formerly necessary for admission to 

ownership within their village 7SBn 

Miras Tenure— compared with customary tenancies in Eng- 
land 177a 

Misrepresentation — deprives consent of usual effect ... 1227, 1229 

Mistake — see Ignorance 1226 

Mitakshara — where paramount 10 

— — is the commentary of Vijhanesvara on Y&jna- 

valkya 12 

on payment of father’s debts 1239ss 

on power of alienation of a paterfamilias 1241 

See Adoption passim ; separate List of Hindi! Authorities, Ixxxvii 

Mitramisra — the author of Viramitrodaya 21 

Mohant — see Mahan t. 

MohatOr Widow 380 

Money Lending — inter se by coparceners conclusive of parti- 
tion P 688 

Moral Deficiencies — persons labouring under disqualified 

from inheriting 154 


Morgbngabe 278, 279a 

confused with dower 279n 

Mortgage — not sale — allowed by ancient law 197, 732 

— accompanied by possession id. 

• requires assent of all coparceners 821 


except those absent and in case of emergency. 632, 

731, 821 

See Coparcener ; Alienation, 
by son is subject to maintenance of mother and 
marriage expenses of sister 826e 


* Qan Sdvani v. Ndrdyan Dhond ^dvantf I. L. R. 7 Bom. 467. 
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Moetoaoe — coparceners liable mter se in proportion to shares*.. 790 

a single coparcener may redeem the whole ib. 

and hold as security for contribution ib* 

all sharers to be served with notice ib, 

mortagagee’s remedy lies against any share 791 

a sale in execution of a decree on a must 

embrace the whole interest 790 

attachment and sale not necessary to give effect 

to the lien 628a 

\yy father in Madras : all sons must be joined in 

suit 627 

dealings with mortgaged property 746a 

, in Kauara 732fi 


See Kanara 
redeemable for ever.. 


ib. 

so (formerly) in Norway 7^4n 

Mortgagee — may refuse redemption of part 790 

must serve all co-sharers with notice of foreclosure ib. 

in execution must sell the mortgagor’s and his 

own interest ib. 

See Alienation ; Mortgage 791. 

Mosaic Law — mixed up things spiritual and temporal 55n 

ib. 


compared with the Hindd Law 


Mother — does not include step-mother 110 

— never outcast to son 592 

preferred as guardian to father 366, 438 

See Guardian. 

■ ■ as manager cannot alienate without necessity ... 611 

■ must be maintained 6936 

is entitled to maintenance out of the family pro- 
perty 826 

’s claim to separate maintenance when allowed ...1180a 

claim of to support not extinguished by al- 
lotment to her of a share 798 

whether deprived of her right to residence by a 

sale of the family house 784, 826 

when inherits 109, 447 ss, 452, 456 

though separate 449 

— postponed to father by the Vyav. May. in Qujarftt 

110,448. 

. ■ succeeds to her daughter ..•.,»-548, 544 
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Mother— inheriting from son takes absolutely P may not alien • 

311, 312, 451 

— ■ ' takes precedence orer widow amongst Khojas ... 157 

and by custom in Gujar&t 99/i, 157, 392, 404 

but not allowed to dispose of the estate 157 

of a Gir&sia is entitled to the Gir&si hakks by 

succession 448 

postponed to son in collateral line 494^ 

but not in a succession devolving through her ... i6, 

*s estate 465 

- — similar to that taken by a widow 110, 449, 461 

devolution of property inherited by 464 

property inherited through by a son once 

held to devolve in her line ? 495 

inheritance to is rather by succession than 

survivorship 712n 

in Punjdb among some tribes property inherited 

through — excluded from partition id, 

not BO among others id. 

See Property, Separate and Self-acquired 714. 
son regarded by Vyav. Mayilkha perhaps as hav- 
ing an unobstructed right of inheritance to his 

’s Ap6ribh6shika Stridhana 300a 

but not said to be joint-owner by birth 711n 

whether such property taken by him is ancestral 714 
the MMkshara does not recognize a joint owner- 
ship of mother and son 146, 300a, 711» 

nor does the Smi'iti ChaudrikS. 297d, 300a 

children cannot demand |>artition of — *s pro- 
perty in her life 824 

— — ’s assent to partition required by several castes 653c, 


660, 661a 

cannot demand partition 778a, 824 

except as guardian for her son 830 

• is entitled to a share in a partition 778, 815, 8248B 

’s right to specific allotment arises when parti- 
tion is made 653a 

limitation of her share 654a 


* * property was aDesai’s vatan which, being a service holding, 
the S&stn (p. 467) may have thought inalienable on that account— see 
f'Vatan.’^ 
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Mother — under what conditions takes a share... 408, 653d, 776^ 

*s share equal to a son’s in partition. 7 78ii, 782, 8I9d, 

824 

share taken by in a partition is only a means 


of subsistence (Smr. Chand.) 303, 783 

■’s power of disposal over share given her on par- 
tition 781a, 824, 1177 


cannot, by adoption, divest her son^s widow^s 

estate 100, 984 

remarriage of as affecting her right of suc- 
cession no, 453, 469 

Adoption 11. 910, 930; III. 984; IV. 1066, 1067 ;V. 
passim; Stridliana. 

Mother-in-law — is the guardian of her daughter-in-law 407 

direct has preference over step 623 

postponed to her daughter-in-law as heir to her 

son 408 

- succeeds to her daughter-in-law 618, 522 

See Adoption III. 974, 1000. 

Mother’s Cousin’s Grandson > . , . j. 

- _ , « , « . > — IS neir accoraiBg 

Mother’s Father s Brothers Grandson > 

to Bengal law 4915 

Mother’s (Maternal) Aunt’s Sons 133, 488 

Mother’s (Maternal) Uncle's Sons ib, ib. 

Mother’s (Paternal) Aunt’s Sons ib, ib, 

Mrityv Patra 199 

is a conveyance operating after grantor’s death... 220 

■ common under Hindd Law 220, 222 

how construed 222 

See Adoption VI. 1111 ; Will. 

Muglai Hakks 462 

See Allowance. 

Mundium 883» 

Munj — meaning of 1069ii 

See Adoption IV. 1062, 1064 ; TJpan&yana 1062. 

Mural! Caste 442, 602, 522, 5275 

Naiqama Sect— see Caste 563 

Naikins— see Adoption VII 1214 

Nairs or Natars — see Tribes 2845, 4195 

polyandry amongst 2845 

decay of polyandry amongst 496« 

female gentileship amongst 421 
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Naies oh Na-yars — women of not allowed to marrry a 


man of a lower caste 424d 

marriage with brother’s wife disallowed 426a 

two hnsbaods discreditable id. 

marriage of dissoluble at will id. 

Naishthika Brahmachari — successor of Guru 500 

succession to 144 

Kaivbdya = food offering to gods 840 

separate offering of is a sign of partition ... 689 

Nanak-ShahI Sect — see Caste 670 

heirs to a ib. 

Narada Smriti 47 

its age 49 

Narvadari Holdings— sub-division of not allowed... 746 

nor separation of the house from the holding ... ib. 

daughter excluded from succession to 

by custom in some places 430 

Natra — see Remarriage 4636 

Nearness op Kin — to a deceased raja preferred to survivorship 74 

Necessity — see Family 632, 7506, 821 

Negative Element— of combined will the stronger 6086 

Nephew— ( father deceased) and uncle have equal rights on parti- 
tion 74, 75 

— represents his father in undivided family 361 

when succeeds Ill, 112, 469, 474 

s take per capita 459, 461 

preferred to half-brothers by Yyav. May 4586 

when excluded by surviving uncles Ill, 457 

«■ — excludes a son’s widow 459a 

succeeds to his aunt 545 

to be preferred by widow in adoption 1025 

s held to be sufficiently represented by their uncle 616 

sister’s son preferred to maternal aunt’s son 4916 

postponed to cousin 474 

sister 494 

contra in Madras 4948 

to sam&nodaka 487 

See Adoption II. 898 ; Bh&ch&. 

Nephew’s Daughter — not an heir in Bengal 499 

Next Friend op Infant — any one may come forward as ... 673c 

* a relative preferred id. 

See Minor. 

Nibandha — ranked as immoveable property 174(2, ' 
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Nibandha— whether of necessity “ immoveable property’* in 


statutes 774ii 

widow excluded from succession to by Byi* 

haspati 270 

Niece — takes a share with her brother ? 469 

sister’s daughter not an heir 476 

See Adoption IV. 1031 ; Brother’s Daughter 497, 

Niece’s Grandson — his succession ‘497 

Niece’s Son — his succession ib. 

See Adoption IV. 1031. 

NiLAKA^THA — is the author of Vyav. May 19 

life of 20 

Nimbaditya 672 

Nirduana — meaning of 271 

Nirnayasindhu — authority of 11 

is the work of Kamalakara 23 

See separate List of Hindd Authorities, Ixxxvi. 

Nitya Adoption — see Adoption VI 1143 

Niyoga— in Orissa 660a 

makes the Kshetraja legitimate ib. 

Nomination — of a successor to a Guru 656 

Notice— doctrine of 8a 

binding taker of property 189 

of foreclosure 610n 

See Adoption III, 956 ; VI 1122 ; Ignorance ; Mortgage ; 
Kegistration. 

Nullity — see Instrument 641 

Nuncupative Will — see Will 668, 813 

Nuptial Gift — constitutes separate property 340, 724, 851 

Nuzzarana — usually taken by Hindd rulers for recognizing an 

adoption 937ft 

Nyayadhisu 241 

Oblations — funeral 19, 62 

performance of important 66 

See Funeral Ceremony ; Inheritance 62 ; Sr&ddba. 

Obligation— a Br^hmam is born under three s 872, 919 

merely religious s will not be enforced by 

Civil Courts 903 

’S of the father pass to the heir 80, 1240 

to pay father’s debts is a part of the inheritance. 163 

for debts dependent on taking property 80/ 

limited by Act VII. of 1866 t6. 
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Obligation— to pay father’s debts does not extend to those of 

other members 195 

father’s securities bind sons unless they are for 

profligate purposes 77 

iwsignment of s 746a 

See Adoption III. 974, 975; VII. ; Debts ; Father; Pro- 
mise 195, 206. 


Obsequies — see Adoption VI. 1126, 1127 ; VII, 1160, 1161, 1166; 


Funeral Ceremony. 

Occupancy — see Prescription. 

Occupation — of waste is under Hindd Law a natural right 172 

mere does not confer ownership (Mit.) 379 

Office — see Eldership ; Hereditary Office 784 ; Yatan 746. 

Offspring — of concubine entitled to support 80 

(iSudra) of a casual connexion inherits if recog- 
nized 83 

Oppression — of debtors under British and Native rule 786/ 

O RAO NS — see Tribes 281?i 

Ordeal, Kosfa 769 

Orders — see Asnimas 64 

Organ — defect of, a cause of disqualification 126, 153, 576 

Orissa 550>i, 868 

Ornaments — commonly worn by a woman not subject to par- 
tition 208, 734, 735o 

unless given in fraud of coparceners 208, 735 

given for ordinary wear are Stridhana 208, 310a 

license to use on particular occasions not a 

gift of them 186, 294/ 

of courtesans exempt from seizure 885w 

given to concubine inherited by her husband 515 

or her patron ? ib. 

See Gift ; Jewels ; Partition. 

Orphan— -S ee Adoption II. 894e, 930^^ ; V. 1073. 

Otti Mortgage 285 

OuDicH Brahmanas 1213 

OuTCASTB — sons bom before father’s expulsion are not 1546, 585 

but subsequently bom share his expulsion... 1546, 585 
’s daughters are not expelled 1546, 585 


-s and their children are disqualified from inherit- 


ing 


154, 576, 579, 587 


doctrine does not apply to families sprung from 


sons 


1546 
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OuTcxsTE —See Adoption II. 907, 908 ; III. 946 ; IV. 1066 ; 
Disqualification; Exclusion; Maintenance. 

OwNEasFTiP — origin of 171 

• is a matter of secular cognizance ib, 

law of discussed by commentators at an 

early period 241 

in what consists 188 

possession necessary to the completion of ... 111a 

— constituted by right of exclusive use 319a 

complete in the taker is the general prin- 
ciple of Hi ndO Law 711n 

power of alienation not essential to ... 3l9a, 321a 

comparison of European laws 319a 

under HindQ Law not lost by absence 732 

nor without owner’s will 172, 649 

sxibject to public law 188 

restrictions still recognized in the North of 
India 1766 

— arising from possession 697 

■ of the transferee cannot be greater than that of 

the ti*ansferor 7 

— of village communities over common lands 732n 

tribal of lands the source of individual — 

I38a, 732n 

tribal not found in Bombay Presidency 422 

unobstructed 333c 


obstructed 334 

collective in Malabar 656<2 

Sec Adoption VII 1149, 1150 ; Gift ; Possession ; Property ; 

Sale. 

pAislcHA Makkiage 517, 619 

See Marriage. 

Paksua Ceremonies .....1147/ 

the Jains have no 901A 

PIlak Kany1= quasi adopted or foster daughter 925c, 1016 

may be discarded 933a 

PiLAKA PUTRA 925, 926n, 1015, 1144. 1212 

See Foster Son. 

Palla 297. 513 

provision must be made for — 392 

in Gujar&t resumed on widow's remarriage 4l8a 

Panpits (or SiSTRis)— opinions of 2 

173 H 
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Pandits (or ^Istris)— testimony of 10 

’ See Adoption I. 866; IV. 1063 ; VI. 1089. 

Paradesi — meaning of 8116 

See Caste. 

Paraphernalia ISld 

ParIsaea Smriti 47, 56 

Parcener — See Coparcener ; Illegitimate Son 4 ; Partition. 

‘Parent — to act with anxious care in giving a son 932 

g entitled to maintenance 263 

order of s’ succession 448 

comparison of Salic Law 4186 

See Adoption passim; Father; Gift 7786, 807a; Guardian; 
Inheritance ; Maintenance ; Mother ; Partition. 

Parents’ Sapindas — succession of to Stridhana. 152, 517ss, 543 

Paribhashika Stridhana — according to the Mitakshara no dis- 
tinction between and other kinds of 

Stridhana 146, 297 

succession to according to Vyav. May. 146 

Parit Caste 449 

Parties to Suits — all members of joint family must join as 

plaintifEs 608n 

one in possession before institution of suit is a 

necessary party 686n 

See Family ; Father ; Manager ; Representation ; Suit. 

Partition — defined 597, 599 

Vijnaiiesvara’s definition defective 600 

• is regarded by the Civil Law as a kind of exchange, 597 

>■ is a particular kind of intention 195, 841 

in — there is a break of continuity of the 

person and familia 67w 

separate enjoyment for convenience does not 

constitute 693, 779 

■■ how a source of property 60, 67 

division of the subject of 600 

will to effect 680 

- — favourably viewed by Hindfi Law 6736 

family is the basis of the law of 598 

governed by usage 7 

See Custom; Usage. 

> ' — according to caste laws 659ss 

• son’s right to claim derived from his co- 

ownership 714n 
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Partition — requires consent of all members (MAroomakata- 

yam) 736^2 

Com'pUte and PaHiaL 

son’s right to denied by many castes ... 659, 660 

in Bengal son cannot obtain 163 

of self-acquired property when allowed 657, 658 

of ancestral property held by father at will of 

son 171,657,796 

confined to descendants of a common ancestor ... 654 

claimable by grandson after father’s death ... 658, 801 

— - extends to the fourth in descent from the com- 
mon ancestor if present 672, 8285 

■ — not claimable by a grandson during life of his 

father against the father’s will ♦ 6i'Sb 

• deferred till delivery of pregnant widow of de- 
ceased coparcener 75, 657, 847 

right to confined to demandant 665 


cannot take place between husband and wife... •. 91 


between co-widows 103 

females cannot demand — - 677 

otherwise in Bengal 678 

mother cannot enforce 778a 

when a guardian may claim on behalf of the 

minor 674, 830 

a co-sharer practising fraud does not lose his 

share 680 

See Fraud. 

persons disqualified to inherit not entitled to 679 


may be enforced by purchaser of undivided share 

705. 708 


in such a case effect to be given to the particular 

transaction.......*..*. 705 

See Coparcener. 

coparcener must claim of his whole share... 699 


* The rules presume an estate descended to the father or taken by 
him in partition, not a mere right which he may assert, as before 
partition. In the latter he cannot be superseded by his sons. See 
Mib. Ch. I. Sec. II. para. 6 ; Sec. V. para. 3 and note ; and YajS. IL 
117, 120, 121. The Smriti rule a.s to the share claimable by a son 
after his father’s death is extended to the case of a claim made by 
the son on his father after the father’s separation bub no further* 
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Partition — final — re>opened for one excluded as outcast on 

his expiation 

in — the presumption is of all property held 

by coparceners being joint 708 

possible without property 840 

part reserved is divisible 7<'2 

of lands redeemed may be euforeod after a 

previous 684 

property omitted through inadvertence subject 

to 7 ul> 7;bS 

comparison of Uoman Law 70 J 

of lands subject to public service 

of a vntti how made JJiOc 

woman’s jew'ols excluded fiom 207, iUOr* 

also reasonable gifts from father to son 778/>, H07 

and to a wife or dunghter.r. 208 

• is to be made of property ns actually hul>M sting 

w’ithout allowance for previous intipnibties of 

expenditure 7(>dy 800 , 

unless there has been dislionesty 7G4d, 

• — - of liabilities 011 inheritance 746, 768 

valid incuinbnincx^s to lx‘ ileducfectl 748>» 

of debts and other liabilities 786, 791 

inavriage ex|K;nses of uniimrried mcinlx'rs to Jx* 

provided for 781 

regulated by the i>ature of the property as divi- 
sible or not 770 

— not ease nAial 682,703 

of divisible property how made 770 

of naturally indivisible property 784, 831 

in of Bbigdhari and Ufarvadari no sub divi- 
sion allowed 743 

— -« may be made with reference to property itself 

impartible 740 

— in case of partible and impartible 

property of one family 264, 740 

compensation for impartible property taken by 

one sharer 733 

comparison of English Law 73b(i 

inay be postponed during a life-estate ^....682, 843 

or a mortgage 684, 701 

— — — ^ not constituted by mere arithmetical determiiia- 

tiou of share.,, 682 ^ 683u^ 69] a, 694 
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not constituted by taking profits in shares 693, 694 

but is by a limitation of rights to particular parts 

without actual distribution 703 

not constituted by agreement to divide lands still 
to be recovered GH't 

— effectual though not by metes and bounds... 08*2 h, 841 

determination of shares on 763 

— limited to coparceners in existence 75, 792 

Eiinal and Unequal, 

in ancestral property father’s and each son’s 

shares are e(pial 770 

according to Bombay High Court as to all 

self-acquired proper tj* uncontrolled 771, 772 

in spontaneous of self-acquired property the 

head may reserve a double share 770 

he tHke.s an erpial share it is enforced ... 770, 771 

father to distnbire ecpiitahly 771 

not bound to (‘(jiuihty by custom 772c 

— between brothers must be equal 778, 806 

collaterals s/by 6' 778 


rights arising from sole possession of a portion 

by a co[)urcener id. 

compensation in such a case 779 

contrary ruling i6. 

comparison of English law 779/* 

in case ot a house built by a member out of his 

separate funds 779 

See rossession. 


in between reunited coparceners the shares 


are equal 783 

mother in a takes an equal share 778a 

an only son a moiety id. 

by division of profits 786 

distribution of acquisitions by different par- 
ceners proportionate to contributions 725a 

unequal not now recogiiiaed 771, 807, 820 

except by consent 844 

of unequal gains must be equal 728e 

partial not provided for in the HindA Law 

Books 700 


not claimable 661,699,8416 

effected only by consent 661, 699, 744^ 785 
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PAOB 

-among sons cannot be effected against their will 195, 665 
Method of 

in no account of past transactions is to be 

taken 778 

except from the time that is wrongly refused 778d 

deduction from share for prodigal expenses 786 

partial distribution brought to account in a 

fresh general 778 

against the branch previousl^^ benefited.. 6il9 
rights and duties arising on 763 

— duly claimed gives a right to account from that 

time 704<a, 7()9a 

in the ease of enforced complete accounts 

must be taken from time of demand 764 

but not generally any further back 7055, 707 

— account how taken 769 

in a suit for all the coparceners must be 

before the Court 764 

computation in case of one member’s separation. 

703, 764 

if detrimental Court can refuse 076 

under English Law the Court regards all equit- 
able rights 678>i 

decree for effects a severance 063, 083 

not a suit without a decree 842 

effect of decree suspended by appeal 663, 8426 

decree for of estate paying revenue to bo 

executed by Collector 794 

Incidents of 

repugnant conditions cannot be annexed to es- 
tates taken on t6. 

the right to ■ — cannot be annulled by an agree- 
ment never to divide certain propertj’.* 
trade partnership constituted by agreement 

in G90d 

signs of implied will to effect — 687, 848—856 

-- may be proved like any other fact 848 

incompleteness of must be proved by those 

who assert it 702, 703a 


♦ Rdmalinga Khmdpure v. Virupdkehi Khdndpiwe, I. L. B. 7 Bom. 
538. 
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Partition — Consequences of— 

- once made is final 702, 703n, 834, 837, 838 

does nofc make members strangers 231, 238 

■ does not close all claims of father and son in case 

of pauperism 793 

does not deprive son of the right of inheritance. 359, 

793 

son born after sole heir to parent's share ... 355 

— of newly discovered property 833, 834 

of a courtyard advisedly retained for common use 

refused 830 

so when division would prevent proper use 832 

consequences of partial 778 

partial separates the family as to the part 

divided 699, 7015 

but no further 702 

inchoate does not alter the rights of copar- 
ceners 683 

rights of tenants of united family after — 717e 

evidmce ofsee Burden of Proof ; Evidence; Pre- 
sumption 687, 692 

limitation now affects some cases of — 828 

exclusive possession for 30 years bars an action 

for further 696 

mortgaged property redeemed by one member 
and held by him exclusively for 20 years is lia- 
ble to 694 

See Adoption II. 935n ; III. 1009a ; VII. 1189, 1190; YIII. 

1225 ; Charges ; Coparceners ; Debts ; Disqualification ; 
Distribution; Division; Elder; Endowments; Expenditure 
835, 83G ; Family ; Father; Female; Fraud; Furniture 
730 ; Grandson ; Grant ; Idol ; Illegitimate ; Indigence ; 
Maintenance ; Mother ; Ownership ; Patrimony; Property ; 
Widow. 

Partner — s* relations distinguished from thoseof a joint family. 598a 

— in business when inherits to a Banya ... 135, 136, 138 

Partnership — joint family converted into see Partition ... 690cl ^ 


Pasha i^HAS 553 

Jains are 568 

See Caste. 


Pasture GROUND—tfee Grant ; In4m. 
Paternal Aunt — see Aunt, Paternal. 
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PiTiLKi VatAn— V ntan. 

PATITA — what actions make a man 558 

may inherit after penance TiSa 

PIt makriage — is legal by Act XV. of 1866 414 

of a widow allowed among Srtdras 423 


children of generally legitimate. 387, 388, 


413 

Sep Remarriage ; Patnt. 

Pat wife — said to have the same rights as a lagna wife ih 

during first husband’s life time without di\orce 

is but a concubine 415 

See PAt Marriage. 

Patni — meaning of — g86 

who is and who is not a — 93 


■ — alone entitled to allotment, according to Smriti 

ChandrikA; SSb 

wife other than — — entitled to maintenance only 

SSO, 93 

— = alone has a right of inheritance according to the 

Sastra 86, 9:1, 258, -121 

pATNi BhIga — origin of 285, 422, 819 

prevalent in tlic Pnnjdh and in Madras 422 

not now recognized elsewhere 810 

Patria Potestas — under the Hindd Law 21:1, 288, 666 

Roman see Adoption VI. 1086rt ; Father ; Stri- 

dhana. 

extreme formerly 281, 288 

gradually limited {b, ib. 

Patrimony — once inalienable 197 

causes of this ‘ 197a 

recovered by father is separate property 720 

unless recovered with aid of ancestral estate 723 

mother’s assent required to partition of in 

some castes 660 

father’s assent required in many castes ib, 

• according to the Smritis not divisible 732» 

See Inheritance ; Partition ; Property 733. 

pATT^DHiKiRi == head of a Matha 568 

Paunarbhata = son of a PaunarbhO 6526 

Pauper — See Adoption V. 1075; Indigence; Maintenance; 

Partition 793 

PE!¥AI Code, The Iwoian-- Bee Adultery. 
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Penance — questions on 11 

— ■ treated of in Ydjiiavalkya 13 

in case of adultery 424, 593, 885 

■■ — fornication 424 

an out-caste 590 

See Disqualification 58a. 

Pension 180 

substituted for a saranj&m must support junior 

members 742 

not attachable 775« 

See Nibandha ; Property. 

Permission — see Adoption passim ; Sanction. 

Perpetuity — rule against under English law rests on 

public policy 200a 

in favour of private persons disallowed 184, 216», 260, 

668» 

even under the form of a religious trust 203^ 

■ ' — in favour of an idol or charity 185 

See Endowment ; Trust. 

grants of land in not incompetent because 

raj impartible 398 

obstacle to in the presidency towns 226 

not in the mofussil 

Personal Inheritance — (E nglish Law) 773 

Personal Law — governs duties 7 

Personal Property — (E nglish Law) 773 

in stocks and shares 775 

Per Stirpes — see Partition. 

PhalavibhIga = division of produce 786, 849 

See Partition. 

PiGNORIS Capio 7625 

Pilgrimage — not recognized as a cause for alienation 322 

expenses of a not awarded to a widow as 

against her brother-in-law 761a 

Pious acts — are indivisible 831 

PiT|iiDVi'p = Enemy of Father— ace Enemy of Father... 583 

Place of Adoption 1118 

See Adoption VI. 1123. 

Place op Worship and Sacrifice — ^ indivisible 784 

Polity 19 

Pollution— arising from death ; duration of 9504 

■■ as affecting adoptive father and son — see Adop- 
tion III. 950 ; Yll 1140 


174 s 
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Polyandry 284 

■ in Kamann 289a 

still subsists in Cochin and Travancore 284 

and amongst many of the aborigines of India 419 

such as Tothiyars 4197> 

amongst the Nayars ib. 

and in SeorSj, Lahoul, Spiti ib, 

fraternal amongst the Thiyens ib. 

and Kh4siaa 289a 

reduced to biandry 284 

its effects on inheritance ib. 

transition to the ordinary system 285 

■ — connected with niyoga 289 

in Sparta 289a 

Polygamy — is referred to in the Vedas 879r 

Possession — its effect under Hindd Law 6925 

adverse and permissive discussed ... 687a, 693, 

696, 704a 

partial — extended to the whole when right- 
fully taken 12135 

separate of part of joint estate 6345, 778 

— by the mortgagee is acquired by a bond fide 

attornment of the mortgagor 696n 

not always given to a cultivator 696 

— — by Collector to protect revenue not adverse to 

real owner 704a 

in common by joint family 676, 697 

—— by co-sharer ; its nature 633 

l^man and English Laws compared with the 

HindO Law 683d 

‘ ■ by one joint tenant is — by all 697 

unless distinctly exclusive ih. 

exclusive constitutes separation 633, 697 

8ee below. 

— necessary to bar co-parceners 694, 695n, 

696, 697a, 704a 

mere non-enjoyment not equivalent to exclusion . 704a 

change of — when dispensed with 179n, 1213 

■ generally essential to change of 

ownership 218, 221, 6955 

comparison of Bonmn Law 6955 

■ not necessary to vididate gift to son 686n, 811 

change of — replaced by registration 6d5e 
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Possession — exception to change of being replaced 685c 

may be dispensed with when the deed is incon- 
trovertible ? 12135 

separate a sign of partition 688a; 692, 695 

once held essential to partition 841 

— as to ownership of separate share ... 111a 

perfecting title may be acquired notwithstand- 
ing an irregularity in taking it 696ii 

giving by a single co-sharer to purchaser protected 633 

exclusive — by a single co-sharer raises a pre- 
sumption of its being his share in a past par- 
tition 633c, 695 

acquired pendente lite is subject to the deci- 
sion 686 

before suit makes possesor a necessary 

party ib. 

- ■ ■— is the strongest proof of ownership 172 

■■ as a title prevails until a better is shown 6955 

title by arises concurrently with extinc- 
tion of the right to sue 697 

long by a member with consent of other 

sharers gives him a right to retain the parti- 
cular portion in partition 779 

by several in succession must be connected by 

lawful derivation to give a prescriptive title 

to the last 704a 

acquired permissively or by tenancy does not 

become adverse by mere non-payment of rent 

for 12 years 696fi 

' by the mortgagee after payment is not necessa- 
rily adverse t5. 

suits for — t5. 

■ ' ■ " refused to co-sharers excluded by one ? 633c 

See Coparcener ; Gift ; Limitation ; Notice ; Furtition ; Pre- 
sumption ; Property ; Registration ; Sale. 

Possessory actions 696 

jurisdiction t5. 

Posthumous Son — obtains a share after partition 708 

Bee Adoption VII, 1150 ; Son 792. 

Poverty Quaupication— we Adoption V. 1075 ; Daught^ 
(a5ove, p. 1308), 

PRARHU--&e Adoption 111. 952c; IV. 1029; Caste 


621 
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Prajapati — declares patrimony impartible — sec Inheritance 271 ; 
Property A j Patrimony. 

Prajafatya Marriage 514, 517, 519 

See Marriage. 

Precedence — of begotten son over adopted son 1186, 1187 

See Adoption III. 955?i ; VII, 1187 ; Eldership ; Primogeniture. 

Preceptor— of a Br&hmana, when inherits 137, 481, 496, 500 

inherits to a Naishthika BrahmAchari 144, 500 

Pre-emption — arises from former impartibility of patrimony ... 731 

right of may be exercised by a widow taking 

by inheritance 313n 

Preference — in adoption by a widow, rule of 1025 

Pregnancy — of widow postpones partition 657 

See Adoption III. 945, 1011 ; Partition. 

Prepared Food — indivisible 831 

Prescription — under the Hirid^i Law 695^, 698n 

comparison of Roman Law 698n 

under the Bombay Regulation V. of 1827 697 

- does not arise where successive posses.sions arc 

unlawful 704a 

See Limitation ; Possession ; Ownership. 

Present — from a friend is separate property 340 

- — ■ to a woman ; succession to 544 

See Stridhana. 

Presidency Town — residence in does not of itself subject 

a Hindd to English Law 3 

testamentary law in See Will. 

Presumption — of union of a HindO family 708 

of joint estate 688, 708, 720, 7245, 729a 

this is easily overcome 729a 

in favour of joint uccjuisitions in united family 78, 709, 

720, 7245 

circumstances may rebut it 78 

. in case of separate acquisitions asserted and de- 
nied 729a 

■ ' — of separate acquisition from conveyances in a 

single name and long enjoyment 7245 

of partition from separate possession 694, 695 

quiescent enjoyment of part. 681, 697 

- ' of allotment in partition against him who long 

holds a part of an estate exclusively 633^* 

- of death when arises 676 
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Presumption — in a benami transaction 722 

of acquiescence of co-sharers when lessee conti- 
nues to hold under lease from a divided member 779 

■ — of a debt contracted by the manager of a united 

family being joint 749 

in favour of widow’s dealings approved by heirs . 1217 

in favour of adoption 1094s8 

against the gift of only or eldest son except as 

dvyamushyayana .1209^ 

See Adoption IV., VI ; Burden of Proof ; Evidence. 

Priest — s fees and duties of 398,411 

inherit from Yajamana 714 

widow may succeed to emoluments by custom ... 411 

she appointing an officiator ib. 

an intruder may be sued lA 

See Property, Sacred. 

Primogeniture — origin of 914 

under English Law 60 

in ancient IlindO Law 69 

was a right of headship rather than ownership... 737 

connected with impartibility 735c 

instance of succession under rule of 7(hi 

junior son by birth entitled to precedence over 

elder son by adoi)tion 93bg 

provi.sion for younger brother where pre- 
vails 263 

traces of still preserved 736a 

contests as to in India and Europe iA 

See Adoption II. 95rn4 ; Appanage; Brother; Custom; 

Eldership ; Precedence ; Raj. 

Principality — ruled usually by a single line of Chieftains 735 

various modes of succession to 736 

Pritidatta — is the affectionate gift of the husband ... 146, 268, 519 
See Stridhana. 

Privity — connects successive possessions 704a 

Privy — is indivisible 832 

Probate— granted to adopted son 1233 

• of a will in the Mofussil needless 226, 66S» 

See Adoption VIII. 1233 ; Wills 225, 226. 

Procedure — H indd 239 

Proceedings— legal 24 

See Adoption VIII; Limitation ; Suit. 
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Procreation — by deputy was common in ancient times 882?i 

on a Sftdra a ground of expulsion 424A 

Prodigal — see Expenditure 786w ; Father ; Interdiction. 

Prodigal Expenditure — deduction for 786 

See Coparcener ; Partition. 

Prodigality of Father — a cause of rescission by sou 194^ 

See Prodigal ; Burden of Proof. 

Profits — see Rents and Profits ; Partition 693, 694 

Prohibition — see Adoption III 968, 969 

Prohibitive Will — prevails over active in a combination 608 

Profligacy — see Alienation ; Debts ; Interdiction ; Partition ; 
Prodigal. 

Promise — s are sacred 189, 256, 295, 747» 

• s now create only a moral not legal obligation...l95, 206 

property promised morally inalienable 206 

gratuitous s generally void 193 

— made by the father binding on the sons 161, 747» 

■ ■■ ■■ > ■ to wife if reasonable binds sons 208 

fulfilment of postponed to maintenance of 

family 1242 

See Adoption III. 952 ; Father; Son.. 

Property — 

A. Its Characteristics under HindO Law. 

nature of under Hindfi Law 173 

power of sale not a necessary incident of ♦ 

local sacrifices held a consecration for the benefit 

of the first occupants 197 

allodial rather than feudal 173 

■ — takes its characteristics from the family law 237 

they are not qualities inherent in the land, &c. ... id. 
referred to religions connexion by the ancient law 65 

connected with family sacra 66n, 587, 752a, 1082 

rights of under the Br&hmanical system 

connected with spiritual union 635 

possession of — essential to an effective sacri- 
fice 62 

partition attending dispersion of sacra 731d 

08 viewed by Hindfi Law is in itself capable of 

alienation (Smp. Chand.) 1705 

sale of land once disallowed 197, 732 


* See Bo. Gov. Sel. No. 114, p. 6, para. 12. 
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Pkoperty — religious gifts approved 197, 198 

■■ ■ ■■■ — irresumable 138a, 174, 202 

these the source of the right of alienation ... 192, 731cf 
comparison of history of the religious gifts under 

English Law 192c 

■ under various other laws 733n 

See Dedication ; Endowment ; Gift ; Grant ; Idol ; 

Sacra. 

ownership regarded as indestructible without the 

owner’s will 732 

See Ownership. 

— conceived as not transferrible without consent. 649, 

1161 

how far volition passes depends on personal 

law 7 

partition originally a mere distribution for use... 731 
■ " may be freed from special custom by mutual 

consent 741 

intention to free from custom must be 

expressed ib* 

Limitations of 1708s 

by owner restricted 178 

must be in favour of an existing person 

182, 185, 1110, 1333 

— ■ — - cannot generally be made inalienable 188 

limitation of female ownership... 176^, 308ss, 462, 733n 

limited rights of widows 97, 98, 314, 1113 

of wives 91, 777 

comparison of other systems 1766 

See Daughter ; Female ; Stridhana ; Succession, 
ownership and succession of tribes and village 

communities 138a, 172e, 732n 

succession of Brahmana community 138 

a stranger cannot be introduced as a co-sharer 

without assent of co-members 733n 

Mirasi rights 176, 733n 

BhS.gd&ri and Narvad6ri estates* 175 

private property generally subordinated to the 
will of the sovereign 1786, 185 


* See Bom. Gov. Reo. Ko. 114. At p. 5 is an instance of the vil- 
lage changing the seat of cultivation triennially, which illustratea 
Tac. Qerm. 2o. See too 5th Rep. 723. 
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Property — religious gift usually inalienable 197 

limited to a corporation or family 200, 202 

limitations unrecognized by the law are refused 

effect by the Courts * 181 

See Dedication ; Endowment ; Custom ; Grant ; Indm ; J&gir. 

B. Sources op Property. 

right to acquired by occupancy 379 

inheritance and partition how sources of 60, 67, 

600 


See Endowment ; Gift ; Grant ; Inam ; Inheritance ; 
Limitation ; Occupation ; Ownership ; Partition ; 
Possession ; Prescription ; Reversioner. 

C. Jural Relations connected with Property generally. 

I. Resting on Voliilon of Owner, 
a. Transfer and Creation of Rights bg act inter vivos. 

generally alienable 1706 

illegal restriction on a coparcener’s dealing with 

his share disallowed 718 

personal = self-acquired 1242 

the right to give it away 648a, 772, 1242 

self-acquired and separate may be given or be- 
queathed 139, 182,477, 772 

or otherwise disposed of by the owner 193 

interests unknown to the law cannot be created. . ib. 
See Abeyance ; Alienation ; Coparcener ; Gift ; 
Mortgage ; Partition ; Perpetuity ; Purchase ; 

Sale; Trust. 

Disposal by 

See Bequest ; Dedication ; Devise ; Endowment ; 

Gift ; Testamentary Power ; Trust ; Will. 


II. Descent and Disposal governed by Law. 
a. Tinder the Law of Inheritance. 

is inherited for religious benefits 587, l\Qe 

taken as a “ universitas” 162 

ancestral descends in direct male line with 

its accretions 709 


♦ Kumar Taraheswar Roy v, Kumar Soshi Shikhareswar, L. R. 
10 I. A. 51. 
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PROPERtY — descent of ancestral obstructed and unob- 
structed 63 

See Bandhu ; Daughter ; DAya ; Descent ; Devolu- 
tion ; Father ; Female ; Gotraja Sapinda ; 
Grandson ; Inheritance; Mother; Perpetuity ; 
Sapinda ; Son ; Stridhana ; Succession ; Widow. 
Under the Lavj of Partition. 
why land and dwelling house were considered 

indivisible 781, 732, 786 

endeavours to preserve in the laws 

of the various countries 733 

self -acquired when mixed with ancestral 

becomes ancestral 710 

a grant of land in charity, if not for particular 

purpose, is divisible 817 

ancestral partible at will of father 657 

distribution of ancestral — once allowed merely 

for u^e 731d 

consequences of this i6. 

See Brother ; Coparcener ; Debt ; Distribution ; 
Kiderbhip ; Family ; Father ; Mother ; Nephew ; 
Obligation ; Presumption ; Primogeniture ; 
Sister; Son ; Stridhana; Widow; Wife, 
y. Under the Lav: of A(hqdion 
Ado})tion \'1I, VIII ; Son; Widow. 

III. Liabilities anne.ced to Proj)eriij or attending 
interests th rein. 

burdens on 160, 246, 746 

nob hypothecated for father’s debts 77 

yet is assets for payment of debts in the bands 

of the heir 160, 193, 194, 716 

zainindari descended from father is liable to pay 

his debts 81 

»-.■ - — - even self-acquired, not alienable so as to de- 
prive family of maintenance ^>48, 1242 

attachment of impartible for debts discussed 161 

. - — of family estate 649 

provision for concubine a charge on 164 

See Appanage; Charge; Creditor; Daughter; 

Debt; Disqualification; Family; Father; 
Female ; Maiuteuaiice ; Manager ; Mortgage ; 
Purchasei'i Reversionw 96a; Si&ter ; Widow ; Wif#. 


\7lo H 
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Property—D. Classes op Property. 

I. According to Natural Oharacter. 
a. Immoveable Property, 

what is immoveable under Hindd Law? 

question discussed 772d 

immoveable in legislation 773ss 

immoveable includes a hakk ib, 

and arrears ? ib, 

" " ■» may include property purchased 
with capital or profits of 

ancestral moveable 709& 

immoveable does not include an annuity from 

Government land revenue 773 

but one to a temple out of extra assessments held 

a charge on ib. 

• — — regarded as inalienable except with 

assent of family ? 648 

not disposable by owner ? 772, 813 

power of disposition supported by a ^astri 814 

and allowed by the High Court of Bombay 772 

naturally indivisible how disposed of ...829—832 

immoveable not to be aliened so as to reduce 

family to indigence 604, 758c, 1242 

a compound is divisible — — ■ - under ordinary 

circumstances 832 

restrictions on widow’s disposal of — 777 

See Alienation ; Stridhana ; Widow ; below 3- 


a. a. Moveable Property. 

— not identical with “personal property” 


under English Law 773 

disposable by owner 812, 813 

widow’s power to dispose of — — 777 

See Personal Property; Stridhana ; Widow. 
jS. Incorporeal Property. 

Nibandha declared immoveable 174d 

includes a religious fund 785n 


See Hakk 772; Nibandha 174d, 773; Pension; 
Saranjftm. 


y. Indimeible or Impartible Property, see below D. II. 


indivisible — described 728 

legally described* 736 

5 kinds enumerated 730, 784, 831 
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pROPBRTT — ^legally indivisible, so to be disposed of in partition 
as to secure maximum of advantage to 

all coparceners 784 

■ ■ ■■ may be sold and proceeds distributed or 

equitably adjusted by agreement 734, 785, 831 

impartibility not a reason for exoneration from 
debts 163 


D. II. According to purposes eet'ved. 
a. Sacred Property . 

sacred 138fl, 185, 197, 202, 554 


dedicated to an idol 160 

— confined to priestly family... 411 

sacred inalienable under most religious 

systems 1855 

comparison of Roman Law ib. 

subject to special limitations as to inherit- 
ance, partition, and alienation 817 

temple allowances are hereditary and divisible, 

(subject to special customs) in some cases 742 

trust property partible subject to trust 4*5, 

a widow may enjoy appointing a sub- 
stitute 411 

intruder subject to a suit t&. 

under the Roman Law 817a 


See Alienation ; Ascetic ; Custom ; Dedication ; 
Division ; Endowment ; Gift ; Gosavi ; Grant ; 

Idol ; Krishnarpana ; Mahant ; Perpetuity ; Sro- 
triyam ; Temple ; Trust ; Vritti. 

Charities and Public Dedications, 

DEDICATED — is a trust 160 

generally inalienable ib. 

See Charity ; Dharma ; Grant ; Trust ; Will. 
y. Political Tenures. 

IMPARTIBLE —on account of political condition ... 735 

— may be joint 740 

— includes a pension commuted for a 

resumed saranj5m..... 650 

— — — may form part of family estate... 740 

and be taken into account in partition ih. 

- not necessarily inalienable 741({ 

seniority by birth gives superiority of 
title to 78, 79 
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Property, impartible — is inherited by the nearest male 

members in preference to daughters 740 
claim to a rS^j as being refuted by en- 
joyment opposed to impartibility 741(1 

the Tarwad*s in Malabar 

See Grant ; J%ir; Raj ; Saranj/im ; Zamindur. 

d Official Tenures 

vatan is divisible 844, 845 

B vatan impartible, held not to have become 

partible b^’^ cessation of official functions 742* 

See Hereditary Office ; Joshi ; Vatan. 

D. III. Aecordiag to Relations of the Persoyis interested 

a. As Menthers of a Faialh/ 
a III equal Relations. 

1 1 Ancestral Joint Fropirty 

- ' Ancestral — described 709, 711, 718, 720. 72S 

joint regardc'd by Hindu Law as an attribute 


ol common origin 598 

■ implies concniTencc of rights over the 

aggregate 2*5. 

■ ■ ■ depends on induision of family 599 

comparison of Roman and French La^vs 5975 

a joint trade is joint 3t0 

acquired by use of patrimony is joint ... 709, 720 

purchased out of the income of ancestral is 

itself ancestral 723 


immoveable acquired by means of ancestral 

moveable ranks as ancestral immoveable 

7095, 723, 724 


acquired through instruction at the famil}’^ ex- 
pense is joint 341 

self-acquired docs not rank as joint where ac- 
quirer received only sustenance and elementary 

education from family 729 

acquired while acquirer was drawing an income 

from family is joint 727 

Joint causes absorption of interest on death 

without male issue 698 


the whole property of each member presumed 

to be joint 708, 720, 7245, 729wi 

See Family ; Presumption. 
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Property, ancestral— giU to united brethren without discri- 
mination is joint 6536a 709 

becomes ancestral as soon as it devolves undis- 
posed of on descendants 710 

ancestral co-extensive with objects of unob- 
structed inheritance 711 

father and son have equal ownership in ancestral 

363, 390, 58o, 713, 723, 796, 798 

whether ancestral is alienable by father for 

purpose not illegal or immoral 618, 619 

joint inalienable by co- sharer under the 

Mitdkshara 1242 

gift of immoveable ance'?tral allowed by Mi- 

tdkshar/i to a separated parcener 478 

may be joint though impartible 740 « 

indivision excludes several ownership according 

to Ddya Bhaga 766 

conditions under which partition may be claimed 657 

ancestral, partible at will of son united with 

father, head of a family t5. 

after partition retains its character between the 

parcener and bis sons 715, 717 

comparison of Engli&h Law 717e 

share taken on partition is ancestral to the 

branch taking it 717 

undivided not answerable for separate debts 79 

■ — — includes property mortgaged but 

not recovered 684 

recovered by one of several sons 69, 

797 

immoveable mortgaged by the father and 

sold in execution subject to son's claim for 


partition 69 In; comp 618, 622; 642 

effect of a single parcener’s sale 688« 

father has no exclusive right in devolv- 
ing on him by brother’s death ? 710 


Ser Coparcener ; Eldership; Partition ; Possession ; 
Residence 702; Sale; Savings 158; Widow 315. 

a. 1. 2. Separate and Sel/’Ocquired Property, 

Separate and Self- acquired — defined 340, 341, 721, 

724,728 
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Property, separate and self- acquired — is of two sorts 721 

as between father and son ih, 

- ' ■■ as between coparceners 724 

■ independently acquired ranks as separate estate. 78, 

72hb 

undivided members may have 7\Qe 

separate includes : property inherited from 

females, brothers, collaterals, or great-great- 
grandfather 710, 711, 723 

nature of property thus taken discussed 711ss 

inherited in any right other than lineal inherit- 
ance through males is self-acquired .^...715, 722 

separate includes : property sold, which a 

. coparcener repurchases out of 

his own means 719 

■ savings and accumulations by 

junior members out of their 
allotments in a zamindari 158, 743 
» ■ . '■ ' gains of science without aid of 

patrimony 724 

■' ' ' — - a reward for extraordinary 

achievement 7255 

gains of valour without aid of 

patrimony 724 

■ gains of chance ih. 

; — • nuptial gifts 851 

, — ' present from friends ib, 

■■ — — grant of village 721 

» bequests 227, 228 

■ property recovered from stran- 

ger holding adversely to 

family of acquirer 719 

„ — .w — — ancestral property recovered by 

father 718,722 

the recovery being through his 

own ability 718, 723 

mother’s estate is not P 71 la, 714 

zaminddri inherited through mother not ... 714 

■ received from father-in-law or maternal grand- 

father is (in Dera Gazi Khan)... 7125, 7245 

» » of half-caste received from his European father is 

self-acquired 227 
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pROPERTT— property renounced in favour of younger sons is 

their separate 717<J 

source of fund employed determines if property 

is separate or otherwise 728 

property divided is treated as separate of 

the member as against separated members ... 717 

the acquirer has absolute power of disposal over 

separate 477 

presumption that is self-acquired from long 

enjoyment and separate dealings 724ft 

unequal distribution of separate is admissible, 

though opposed to commentaries 208ss, 648, 772,812 

separate may be given or willed to wife to 

the exclusion of sons ? 806, 835 

contrary opinion of the HindQ authorities 807ss, 834, 

1107 

especially as to immoveables 648a, 810, 814a 

See above D. I. a. 

he may give her even ancestral separate to a 

moderate extent 207 

when son, grandson, or great-grandson can de- 
mand share in separate — 658, 795, 796, 803 

■ acquired by different parceners how to be distri- 

buted 725ft, 734 

presumptions which arise in such cases, see Bur- 
den of Proof ; Presumption. 

See Adoption VII ; Alienation ; Coparcener ; Dis- 
tribution ; Father ; Mother ; Testamentary 

Power 10388, 667 

1. 3. Recovered Property, 

meaning of “ recovered'* 720, 797 

nature of — 719 

■ • - ■ recovered by father when ranks as self-acquired 

718, 722 

and when as ancestral 722 

ancestral recovered without the aid of the 

patrimony becomes separate 720, 726ft 

ancestral recovered by another coparcener 

with the aid of patrimony is ancestral 718 

subject to deduction of one-fourth for the ac- 
quirer 

' looked on jealously by custom though 

i^proyed by the SAstru 7M 
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pROPEETY — o. 2. In Subordinate Relations. 

gift of ancestral immoveable restricted by 

Sdstri in case of a married man 477 

and his testamentary power 1168c 

nuptial gifts are separate 340, 724, 851 

property acquired by a woman usually her hus- 
band’s 91 

Adoption y II. ; Concubine; Daughter; Fe- 
male ; Illegitimate Son ; Marriage ; Sister ; 
Widow; Wife. 

)3. As memhers of Communiiies and Corporations. 

. , — — transferred by a mahaiit by breach of trust can 

be recovered 188 f 

See Bhagdari 431, 745 ; Endowment ; Matha. 


y. As memhers of Castes and Classes. 

See Brahmanas ; Mahars. 

5. Co-Ownership i Co-Fossession ; Co-Responsibility. 

See Coparcener ; Family ; Manager ; Ownership ; 
Eepresentation ; Possession ; Suit. 

Ancestral — see above D. HI. and the references. 

■ — Divisible — see Property A ; C II. ; D. I. y ; 

D. II. a ; D. III. a. I. 2, and the references. 

■ — Immoveable — see Property D. I. a. 1. 1, 1. 2 ; Alienation. 

■ — Impartible or Indivisible, — see Property D. I. y ; 

C II. jS ; D. II. y; D III. y, and the references. 

■ Inalienable — see Property A. D. II. a, and the references. 

Bcligious or Sacred. — see Property D. I. /3 ; II a, 

and the references. 

— Self-acquired or Separate — see Property D. III. a, 

1.2; Alienation ; Debt ; Inheritance ; Partition ; 
Presumption. 

Prostitution — property acquired by — belongs to the hus- 


band 516 

Puberty — see Adoption II. 930y ; III. 998; Age. 

PuJARi = worshipper 555 

Public Policy 188, 189 

PuNARBHt * 386, 652, 882 

son of a regarded as illegitimate 388 

legitimized by Act XY. of 1866 387 

See P&t ; Remarriage 387, 388. 

Pupil— when inherits 187 
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Pupil— when inherits to a Sannyasi 144, 499 

See Disciple ; Guru ; JStudent. 

Purchase — by a coparcener is preanmed to be on the joint ac- 
count 709 

of son disallowed 894 

of children by dancing women once common 933a 

jjy Gos^vts of disciples 933 

See Adoption II. 

of wife disapproved, see Wife 273, 376 

Purchaser — for value favoured 192 

of family property ; his responsibilities 622, 635 

from father or manager bound to inquiry O-tl 

in good faith from a widow exonerated 101 

— with notice of widow’s claim 80 

— without ib. 

of an undivided interest, becomes a tenant in 

common with other co- sharers ... 60G, 631, 632, 707 
not entitled to any particular portion of the 


estate 606. 681, 705 

has to work out his right by partition 606, 631, 703, 

706, 707, 78o 


must join all the members as deftuidaubs 706 

on ])artitiou may be allowed the particular por- 
tion so far as justice allows 705 

■■■■ cannot bo put into possession 664, 707 

but in possession allowed a joint possession with 

other CO- sharers 633, 664, 707 

will not be ousted 633 

not affected by subsequent partition to which he 

was not a party 632 

under decree against a co parcener must bug for 

partition 637 

contrary rule as to a father in Madras ib, 

PUKl Ca»*TE 565 

See Gosdvis. 

PUROHITA 180 

PuaoHiTs 200, 243n 

Put — escaped by a single adoption 1148 

PuTRi — in the Smritis does not strictly include an adopted 

sou 896ii 


See Son. 

PuTUESHTl— eee Adojitioii VI. 

176 H 


1082, 1124, 1126 
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pDTRfKi-PuTnA 445,690, 896 

two senses of SSSd 

not enumerated by Manu 8945, 10676 

but named separately i6. 

* was ranked above Kshetraja 7530 

placed on the same footing as aurasa 10676 

sister’s daughter or son cannot be 1053 

the daughter herself might bo called — and 

perform obsequies 10676 

nob recognized at the present day 894 

See Adoption II. 877 ; IV. 1027 ; Appointment 890. 

PUTRlKi-SUTA 84, 87 

Quasi- Adoption— see Adoption 1068 

Quasi-gotraship— amongst the lower castes 929e 

Quit-rent 697 

RiJ— may exist for purposes of property without special poli- 
tical status 739 

inheritance to such a resembles that to a princi- 
pality ih, 

succession to 70,157, 738 

compared with Euroi)can system ... 735e 

illegitimate son excluded from 152 

regranted before adoption to widow 1152 

See Custom ; Descent ; Devolution ; Eldership ; Princi- 
pality ; Property II. 

Rijiii — see Adoption VI 1122 

Rajput Caste 384, 458 

Riksuasa Marriage 517, 519 

See Marriage. 

RiMlNANDA 572 

Rama VAT Caste 574 

Ranc.Iri Caste 359 

Ratification — no of that which is not done on accopnt of 

the principal 368, 1175 

requires knowledge 1220 

of a lease made by widow 1025r, 368 

*■' " ' ■ by conduct of son of payment of mortgage to his 

mother 612 

in cases of adoption 1099 

Acquiescence; Adoption VI. 1105; VI 1 . 1175 ; Estoppel ; 
Relation 1219 f; Widow. 

Rationalist— ranks as an Atheist 
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RiVALNATDA 527^ 

Be-appearance — See Absence; Absentee. 

Reason op Law — when consulted 674 , 676, 691, 725, 767, 845 

See Interpretation, 

Reasonable Inquiry — see Purchaser ; Manager ; Minor; Creditor. 


Records — see Authentication 1101 

Registration — cases of referred to 6956 

case of gift discussed 685c 

effect of 189, 190, 191 

as notice 190 

omission to register... ib. 

— replacing possession for transfer of ownership ... 685 

partition deed for Rs. ICO and more to be regis- 
tered 680/ 

but partition otherwise proveable ib. 

See Adoption VI. 1138 ; VIII. 1220. 

Regulations— see separate List, p. Ixxvii. 


Relation — ( term of English Law) — cannot validate an act void 


for want of power 964, 1219 

the invalidity of an adoption is not cured by a 
supervening state of things in which it would 

have been valid 1014d 

Re lations — see Kinsmen . 

Relationship — full blood counterbalances reunion 23/* 

remote 242 

jiot recognized in ancient times 242a 

analogies of European Law 243n 

■ of the adopted sou dependent on the Samskdras. 938, 

1203 

See Adoption IV. 

Relatives— provision for at the time of partition 747, 1202 

blood of wife — see Adoption IV 1033 

See Inheritance; Kinsmen ; Maintenance; Partition. 

Religion — as determining personal law 4 

Religious Ceremonies — see Ceremonies. 

Religious Community 551,554 

See Custom ; Property. 

Religious Endowment— see Endowment. 

Religious Services 

Relinquishment — of a share, recognized 827, 888 

induced by fraud is not binding 8;^9 

by son— see Son 340 ^ 792 
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Kklinquishmient— by widow— Widow 96, 100 

Seb Adoption VII. 938; 1173. 

Remainder — only to a person in existence 179 

estate by way of 1159 

not to be governed by English Law 97, 987i 

Remarriage— of widows in higher castes void by HindO Law. 413 

of widows disallowed by HindO Law except under 

caste custom 386ss, 417, 425, 447 

■ valid amongst Sodras 423 

divests widow’s estate 591 

in some castes on — - by widow, payment must be 
made to the family and sometimes to the caste. 418a 
■ in some castes widow on has to give up all 


her first husband’s property except pritidatta... 417 
does not prevent inheritance from son by first 

husband 458 

offspring of a ivoinan by formerly considered 

illegitimate 387 

son by — now legitimate 413 


legalized by Act XV. of 1856... 360, 387, 389, 413, 425, 

447, 453 

a woman remarried without divorce deemed a 


concubine 593 

such a penal offence ib, 

&e€ Adoption III 999 ; Pat Marriage ; Widow. 

Rk^ts and Profits — receipt of separately not con- 
clusive of partition 693, 780 

division of is a recognized mode of par- 
tition 691, 786, 829, 849 

of a Vatandari village 786 

Renunciation— by an elder brother gives estate to a younger 457, 717c 

of adoption not allowed 1153 

of marriage on payment of a fine 423 

disallowed 424 

See Adoption VII. ; Relinquishment. 

Repartition— when may be claimed 703, 839 

not generally claimable 834, 837 

exceptions p 32 . 


variation in value does not give a right to claim 

. 837 


See Partition. 



INDEX. 


i405 


FAOB 

Rspbesentation (= Declaration) — inducing change of position 


must be made good 189, 1230 

(for inheritance) by descendants 65 

sons and grandsons take by 72 

female not generally recognized 470 

rule as to not affected by residence abroad. 73 

extent of 344, 652, 672 

law of extends to remote relations 74 

failure of three intermediate links bars the right 

of 73,344 

can be claimed up to seventh degree 73 

said not to extend to collaterals 458, 469 

grandsons take by when mother dies be- 

tween death of grandfather and actual partition 111 

nature of this succession discussed 711n 

limits of by descendants 654 

not recognized in heirship to a deceased bro- 
ther Ill 

of family by father 707, 708 


See Father. 

- exception under circumstances in favour of in- 

fant sons 708a 

- of family by father as defendant 617e 

of father by adopted son in partition 935« 

See Adoption Yll ; Family ; Manager ; Possession. 

- of joint family in suits 615 

See Suit 1179. 

representative character asciibed to father or 


coparcener sued 611, 620ss, 629, 636 

in other cases denied 6265 s 

See Suit. 


Repudiation— « ee Wife 5985 

Repugnant Provisions — void 671, 718, 721 

Reseeve— see Adoption VI. 1107, 1109, 1114 ; VII 1157 

Res SACRiE 185 

See Sacra ; Property, Sacred. 

Res Judicata — binds the same parties, though a different portion 
of the property was the object of the former 

suit 1234 

■ ' ' ' binds when the decision bore on the same jural 
relation 
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Res Judicata — instance of 
neons 


PAGE 

niaintained, though erro- 
7226 


See Adoption VIll. 1234. 

Residence — as affecting the law to which subject 3 

• abroad does not affect rcpresentution 73 

daughter entitled to 68 


of the widow should be in the family dwelling 68, 79, 

252, 255, 731, 826, 853 

enforced by caste laws as a condi- 
tion of maintenance 257a 

husband’s family a duty not now 

enforced 256, 260 

w’idow cannot be depriv’cd of her right by a sale 79, 



i>52, 345, 734 

comparison of custom of London 

7346 

widow’s occupation is notice of the right. 

8266 

purchaser with noticeof widow’s right to ~ 

— bound 252 

separate when allowed 

257 


See Adoption VI. 1123; Vll. 1161, 1180 ; Maintenance ; Widow. 


Residue, Undivided— succession to how regulated ... 702 

Resignation — 6'ee Relinquislmieiit ; Renunciation. 

Responses — importance of of law ofiicers 3 

See Adoption I. 8<)6 ; V. 1073, 

Restriction — eee Transfer 7216 

Resumption — of grants by native rulors 398 

of land by Government gives right to a parce- 
ner. deprived of it, to claim contribution from 

others 840 

Retrospective effect of Adoption ... 368, 982, 993ss, 1149ss, 1175 

Reunion — with whom possible 140, 656 

how effected 140 

effect of ib, 

original status restored 143 

according to the Vlramitrodaya 144 

See Family 6566, 

Reunited Coparcener— succession to 140 

— — s when succeed 141 

■■ — — song take their father’s estate 140, J41 

iu preference to sons still separate »6. 

See Inheritance ; Reunion 140. 

Reunited Family — see Family, Reunited. 
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RiT^^RStOffr.ii (= expectant lieir) — ‘has no tested interest during 

widow^s life.. 89, 94d 

cannot generally obtain a declaration of his title 

during widow’s life 96, 891 

but may in case of an attempted alienation.^ 

„ may protect the estate against improper aliena- 
tion or waste 97 

cannot question alienation in which he concur- 
red 778?j 

what can sue the widow 97 

when bound by a decree against the widow 9Ca 

interest of — is not liable to attachment and 

sale 98, 190c, 3H 

Revocation—scc Adoption VI. 1086; Gift. 

Rights — beyond the pale of religious connexion not recognized 

by ancient laws 55n 

creation of only in favour of a person in ex- 
istence 185 

— of widows restricted in Bengal 1078 

of maintenance cannot be assigned by a widow 192, 253, 

259, 262, 302 

proprietary acquired by occupaucy 379 

restoration of conjugal when refused 91c 

Sep Birth ; Inheritance ; Property; Wife. 

Rites and Ceremonies or Adoption— see Adoption VI. passim. 
Rival Wife — see Wife. 


Roads— common when indivi.sible 730 

may be used by all coparceners 784 


Roman Law — compared with Hindu Law... 1855, lP4d, 214, 218, 

242(r, 2775, 282a, 284a, 297c, 319o, 441,4635, 575a, 

585a, 610c, 6290, 630a, 649c, 698w, 703fl, 7245, 

B17a, 893a, 905d, 916a, 925c, 928rt, 92Pd, 9B0ff, 

931a, 932c, 933a, 936a, 1080/, 1155o 

Rotation — proceeds of hereditary office to be enjoyed by 784, 817 

an in&m village, indivisible, may be enjoyed by 

829 

property dedicated to family idol to be enjoyed 

by 830 

places of worship and sacnfices are indivisible 
and to be enjoyed by — 784, 817 

♦ See /Aft Dutt Koer v. MussL Hanshitti Koerain, L. R. 10 I. A. 
160. 
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Roturiers 79ft 

Sacerdotal Privileges 654ft 

Sacra 69, 165a 

privata 166a, 186ft 

follow the inheritance 907 

connexion of with inheritance 66ft, 752a, 1082 

rights of property connected with — 1082, 1085, 1101, 

1104,1118, 1146, 1197, 1204 

— devolve on the person who takes the estate 939 

perpetuation of the 984, 988, 989 

Sodras have no in the higher sense 1036 

change of in adoption 1020, 1147 

non-performance of does not deprive the heir of 

his estate 907 

See Adoption III 983, 984, 988, 989; IV. 1036 ; VII. 1147, 1189 

Sacraments — treated of, 19, 24 

to be performed in adoptive father's family 1060 

See Adoption ; Marriage 1064 ; Property, Sacred ; Samskaras. 
Sacred Writings— ace Interpretation. 

SACRinCE — performance of taught 32 

motive for 874, 900 

expensive s may be performed by one mem- 
ber only with the assent of others 603 

See Assent 

separate performance of a sign of partition 

689, 731 d 

-s forbidden to the ^ddras 920 

except vicarious ift. 

former prevalence cf animal — 875ft, 900/ 

6rauta 914e 

Roman domestic s 689a 

See Adoption 11. 923 h ; IV, 1060; VII. passim 

Sadrisam = likeness, suitableness 1058 

See Adoption II. 928. 

SAGOTBA—eee Adoption, IV 1065; VI 1132 

Sagotba SAPiiwpA — see Sapindas. 

Sahodha Son 893 

diiLHA — a version of the Veda 32 

Sakulta — see Sapinda, Gotraja. 

defined 496 

Sale — of patrimony 'once disallowed 197 

— arose through gifts ift. 
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Sale— 'fovmcrly had to take the shape of gift 192, 198 

delivery and acceptance necessary for a 192 

of land still unrecognized in some districts 733 

consent of townsmen or co-mir&sdars formerly 

required *6. 

of family lands not a process of Hiiidd Law for enforc- 
ing payment of debts 649 

made for common liability causes a deduction from 

common property.... 668 

— of son in extreme need, see Adoption 1074, 1075 

and gift of a child forbidden by Apastamba 876<l 

of children recognized amongst the Romans 893a 

of expectant interest of doubtful validity lOOe 

in execution of a father’s interest does not pass son’s . 636/ 

of a single co-parcener’s interest extends to it only... ib. 

effect given to by partition ib. 

purchaser at a Court can only seek for partition 707« 

acquit es only the judgment debtor’s right to 

claim a severance of his share* 663 

See Adoption VII. 1177 ; Alienation ; Co-parccner ; Father ; 
Purchaser ; AVidow. 

Sale in Execution — rights of enjoyment of otherwise indivi- 
sible property (c. g. well cr tank) are transfer- 


rible in execution 832 

Salic Law — compared with Hindu Law 88a, 448 

Salvation — may be attained by asceticism 905a 

Sec Adoption II. 872, 875, 901, 902, 921, 1082, 1103; Ascetic. 

Salvee Caste 7614 

Samanagotra — the same as gotraja 129 

means belonging to the same family ib. 

SamInodakas — who are 132, 133 

meaning of 133 

gotraja, when succeed 133, 486 

■■ — cease with the fourteenth degree ih. ib, 

■ not mentioned in the Mitakshara as heirs to a 

woman’s property 637 

Sambandha 58 

S AMS ARA = moral and ceremonial duties 6475 


* Bahoo Ilurdep Naraiu Sahu v. Baboo Booth f Perkash Miiter, Pr, 
Co. 5, Dec. 1883. 

177 H 
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SamskIra * = the initiatory rites (Mauu II. 26ss,39, 67, 169, 170) 653 

neglected by Gos&vis 663 

Munja or Upandyana (Mann II. 169). 

See Initiation. 

performance of — — as affecting status 9386 

— — adoption, see Adop- 

tion IL 9386, 1148 ; VII. 1160, 1165 ; Ceremo- 
nies ; Initiation ; Marriage. 

SAMSKiKAKAUSTUBiTA— of Anantadeva 24, 862 

See separate List of HindO Authorities, p. Ixxxvi. 

SaSsrishti — succession to a 140 

Samvarta Smriti 47 

Sanction— of grantor deemed necessary to adoption of an heir 

to the holding of grantee 937» 

See Adoption III. 955. 956, 958, 961, 972, 984, 987. 

Sankara — was the father of Nilakantha 20 

author of Dvaitanirnaya ib, 

Sankaracharya 662 

Sannyasi 59, 65 

who may become s 552e 

Sadras and women cannot become s 553 

duties of a ib. 

succession to a — — 144, 499 

custom governs succession to s 654 

See Adoption III. 952 ; Ascetic 551ss. 

B ANTE ALS — see under Tribes 281 

Sapinda — s described 120 

who are s 122, 123 

interpretation of according to B&lambhatta. 128 

■ I — relationship based on descent from common an- 
cestor ••• ••«••• ••• 120 

not on presentation of funeral obla- 
tions 122 

— in the case of females on marriage 

with descendants of a common ancestor ib. 

when — ceases 121, 643n 

bhinnagotra same as bandhu 133 

who are bhinnagotra a 137 


* An account of the SamskAras now practised will be found in B. 
S. y. N. Bian^ik’s Vyav. May. Introd, pp. xxx ss. 
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SxPiijJpA — paternal aunt pronounced not a gotraja but 

a bandhu IZlb 

contra 131 

— relationship through females restricted to four 

degrees 137 

— — s of the husband when inherit 153, 520 

s of the widow when inherit 163 

gotraja 46388 

who are s 517 


Kamal&kara’s rule of determining nearness of 
s 618 


sagotra ■ — s of the husband when succeed to the 


widow 520 

bhinnagotra s when succeed to the widow ... 637 

of the widow, inherit to her 640 

sagotra s of widow, succession of... 543 

See Adoption VI 1 122. 

bhinnagotra 647 

duty of as to adoption 864, 881c, 976o 

son of — preferred for adoption 887, 1037 

See Adoption III 976, lOOOss ; VI. 1109a, 1117; VII. 

1196 ; Kinsmen. 

Sapujjda’s Succession 481, 482 

See Gotraja Sapinda. 


Satratiiundha. Daya Succession — see Succession, Obstructed. 

Saranjabi — is usually impartible 173, 742, 746n 

holder of a can make a grant for his own life 721n 

■ ■■ ■ — is attended with an obligation to maintain the 

younger members 742 

pension substituted for has the same legal 

character i6. 

succession to a is according to primogeni- 
ture 74&I 

grant to a lady out of resumable after death 

of grantor 7^2 

Saranjamdar— consent of Government thought necessary to 

choice by in adoption 1076 

Sarogebs — see Adoption III. 997 ; IV 1031 

6astris S 

importance of their opinions 866 

reason of some inconsistencies in their answers 425, 866o 

6aTATAPA (Vp.IDDHA) Sm^ITI 61 
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SaudIyik A— woman’s control oyer— absolute 92, 26$ 

— — limited by the Srafiti 

Ghandrika 299 

Savings — out of part of zamind3.ri allotted to a junior member 

are not joint property 163 

made by a widow — are Widow 315 

of a widow ont of the estate inherited from her 

husband are accretions to it unless distinctly 


appropriated otherwise.’^ 

- - out of allotments to juniors not joint property ... 743 

See Accumulations ; Stridhana. 

Saxon Law — as to pious gifts compared with Hindd Law lt)2c 

Schools — ancient, origin of 33 

— — Brahminical, origin of intellectual life in India... 53 
ScFFNCE — sec Gains 725 ; Partition 
Sebaits — see Mahant ; Property D II ; Suit. 

Second Adoption — see Adoption III 944 

Sectarians — fabrications of 53 

Securities— created by father bind sons unless of a profligate 

character 77 

Seisin— once essential to gift of land under English Law 219« 

See Possession. 

Sele- acquired = in any way acquired except by succession, 

descent and participation of rights 714 

Self- acquired Property — as between father a»id son 721 

.... -■ lx?twecn co-parceners generally 724 

See Property, Separate and Self- acquired. 

Self-given — see Adoption II. and III. 

Seniority — in origin postponed to nearness in blood 70 

by birth gives superiority of right 78, 79 

whore property is impartible 78 

See Eldership 735 ; I’rimogenituro. 

Separate Properti' r7ss, 721s» 

See Property, Separate and acquired. 

Separated Householder — becomes the origin of a new lino of 

succession 77 

— ■ free to dis|> 08 C of ancestral estate in 

the absence of sons t5. 

heirs to a — 78 

See Father ; Inheritance ; Partition ; Property ; Separation ; 

Son. 


• Isri Dut Kw'y v. Musst Haush'niii Kaerain, L B. 10 1. A. 150. 
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Separation — defined 656 

■ ■ ■ ■ '■■■—* how effected %b, 

signs of 436, 687, 689, 697 

■ cannot be prevented by creditors 657 

times of id, 

may be made at any time on terms agreed to 659 

at the will of a son 657 

of the father from his father and brothers does 

not involve of the father and his son 355 

sons bom after — — preferred to. sons separated 

as heirs to their parents* share 68, 355 

. , — does not deprive a son of inheritance 357 

See Adoption YII. 1172; Commensality ; Evidence; 
Partition ; Sacrifice ; Son 776. 

Service-land — aliened or divided freed from special rule of 

descent 744 

Services, Religious— secure future beatitude 1082 

Settlement — of land made with holder binds owner 722 

See Widow 1229. 

Set- OFF— of barred debts against claimants on a fund 613/ 

Sex — see Female. 

Sexual associations— in the lower castes... 375, 417s8 

ii 2 ancient times 878, 881 

Share allotted to Females — nature of the property 780, 783 

See Adoption VII. ; Daughter ; Father ; Mother ; Partition ; 

Sister ; Stridhana ; Widow. 

SlIISHYA 560 

•SiMpi (Tailor) Caste — see Caste 516, 1136 

Sipuj 569 

SiRpivA — see Allowances. 

SissEE Abors — see Tribes 289 

Sister — entitled to maintenance 232, 248, 437, 753 

’s provision in undivided family extends to a quarter share 351 

See below. 

’s maintenance and marriage a charge on brother's 

estate 782c 

indigent widowed s entitled to provision in some 

castes 75491, 757c 

— , — . ' ' — ' ' ■ " to provision from 

brother’s widows. 755 

— is a gotraja 131 

not so according to Smpti Chandrik5 471 
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S 18 TEB — in Gujar&t is first of the gotraja sapindas 114, 117 

in Madras regarded as a bandhu, but postponed to 

sister’s son 494s 

’s succession 463ss, 494e 

perhaps a trace of female gentileship ... 422c 

position of full 463 

competent to inherit in Western India 127ii 

exclusion of hy custom 463 

her right admitted by B&lambhatta 130c 

— ig analogous to that of brothers ih, 

s take equally 464 

succeeds before remote kinsmen 458, 464 

preferred to a paternal first cousin 464 

— in Bombay and Gujarat precedes half-brother 112, 458, 

464, 465, 468 

— — placed next to the grandmother by Nilakantha 115, 117 

— postponed to gotraja sapindas by Vijnanesvara 114, 115 

ex, gr. to the widow of the paternal uncle 

131, 132 

’s succession to a sister 602 

succeeds to her brother by adoption as by birth 923n 

half preferred to step-mother 469 

iS’ce Half-Sister 465 

in some passages allowed an equal share with brothers 677c 

takes absolutely by inheritance 296, 328 

property inherited by is Stridhana (in Bombay) 465 

— — is entitled on partition to a share equal to one- 

fourth of a brother’s 437, 78f 

’s share in a partition is her absolute property 782 

* — ■' is only a marriage portion? 

(Smpiti Chandrik4) 303 

contra the Viramitrodaya ib. 

’s Sulka inherited by her full brothers 277ss, 327, 519<£ 

See Adoption IV. 1034; VII. 1189, 1197. 

Sister’s Daughter 498 

. right of inheritance admitted by Bklambhatta . 130c 

— succeeds to a woman 548 

postponed to sister’s son. 494 

■ — pronounced not an heir 476 

Sister’s Daughter’s Son — his succession admitted in Bengal 498 

but questionable ib. 

Sister’s Grandson, 499 
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Sister’s Son— is a baiidha 493, 494 

has no right so long as a sister surmes 494 

— — s take before sister’s daughters 495 

~ ■ ■ postponed to sister-in-law 131 

cousin’s son 349 

fifth descendant from grandfather 495 

as successor preferred to paternal aunt’s son ib. 

— ■ — maternal ^ ■ — -» 

— succeeds to his maternal aunt 547 

■ heir to his uncle amongst aboriginal tribes 888o 

See Adoption IV. 1029, 1030. 1034, 1037, 1066 ; Bandhu; 

Sapinda; ^fidra 1037; Vaisyas 1037. 

Sister-in-law — preferred to sister's son and to a male cousin... 131 
son of wife’s sister may be adopted — see Adop- 
tion lY 1064 

Smbitis... 10, 14, 25—54 

natural at a particular period of development 65 

enumerated 26 

classification of 31, 41, 51 

are versions not forgeries 50 

— come nearer than the Vedas to modern practice 865 

interpretation of 53, 8615 

— — — ■ governed by the Mimamsa 540 

See Interpretation. 

— are not codes but manuals 54, 56 

are above reasoning 869 

rules contained in the — 239, 240, 242 

* — could not be repealed 880c 

rest on a religious not a utilitarian basis 55n 

deemed superior to usage 869c 

— not entirely consistent 905a 

when they conflict, Equity decides 11 

form one body ..14, 8615 

— are supplementary to each other 14, 65 

— have frequently been altered 30 

— contain much that is given in the Dharmastltras 43 

which — are redactions of Dharma^^tras 50 

— hardly applicable to marriage relations of the lower 

castes 425 

■ '■ or to adoption amongst these classes. 

See Adoption II; IV ; V. 1069, 1071, 1078; VII. 
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Socage — law of 79b, 806a 

Soda Chiti— D ivorce. 

SoDAKA — same as SamS.nodaka 133 

Slav'd — under the old law incapable of property 271, 288, 341 

Slavery — abolished by Act V. of 1843 516 

kinds of 50 


See Adoption II.; VII. 

Sm|iiti CuANDRiKA — $€6 Separate List of HindQ Authorities, kxxvi 

Son— importance of a 872, 8736, 899, .901 

guardianship of a during minority 1090c 

See Age-, Guardian; Minor. 

continuator of family sacra 713 

procreation of a son an imperative duty ... 9017*, 902, 972/ 

substituted indispensable failing one begotten 860 

a single adoption discharges the sacred debt ll-tS 

takes the place of a father disqualified or retired CdS^ 

bom in wedlock is legitimate though begotten before 

it 3<1*0 

includes son’s son’s son 68 

entitled in extreme need to maintenance 263, 1242 

even in preference to fulfilment of promise 1242 

status of necessarily nncouditional 1085 

not transferrible like a chattel 931, 1075, 107671 

can be disinherited only for adequate reasons 585, 587, 

812, 873 

but then could be replaced S7 oh 

begotten son not to be replaced according to some 

passages S7ld 

identified with father for all lawful obligations 162 

— ^’s liability to pay father’s debts — see Debts 80, 161, 164, 

166, 586, 609, 642, 7466, 747, 1210 

limited by caste laws 747a, 7476 

separated not liable unless ho inherits property. 166 

8 liable to pay with interest, grandsons without 1241 

— - is represented by his father in a suit 616 

is bound by a compromise made bond fide by his father, ib, 

— — becomes head of family on father's incapacity or 

retirement 658c 

s and father are joint owners in ancestral estate 77, 390, 

585, 713, 722 

and in property acquired by father 722, 723 
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Son — co-ownership arises only on actual birth * 808 

or adoption — see Adoption VII. 

— cannot contest prior alienations by father 803, 813 

;-s’ ownership, according to Daya Bh&ga, arises only on 

the death of their father 598ii 

not deprived of a real right by a transfer 7 

See Transfer, 

may prevent improper alienation of ancestral property 

by the father 194^, 639, 810 

See Interdiction, 

cannot generally charge property during father’s life. 248 

share of the how far liable in execution against 

the father 618s3 

s take by representation 65 

but not brother's sons (see below) Ill 

takes impartible estate as purchaser ” 162 

■ s succeed to an Avibhakta Grihastha 65, 339 

3 and grandsons take solely the self-acquisitions of the 

father and grandfather 340 

s succeed to a separated person 77, 355ss 

separated is preferred to father’s widow... 357, 359, 

792 

— s may claim partition of ancestral property ? 171, 657, 659, 

665, 796, 797, 798, 804 


many exceptions to this by caste law 659ss 

cannot contest a partition made before his birth 1229 

— — s cannot obtain partition in Bengal 163 

s cannot demand partition with grandfather against 

father’s will 6985, 796 

cannot enforce partition of father’s self-acquired pro- 
perty 815 

— allowed to sue to establish his right in a share in- 
herited from his uncle by his father 683 

predeceased (childless); his interests merge in his 

father’s 170, 341, P73<7, 987 

• may relinquish his share and become separate ... 340, 792 

. — - does not thus lose his right of succession ... S57, 792, 793 

s not reunited postponed to reunited 140, 141 

separated s postponed to s united or bom 

after separation 68, 340, 855, 365, 776, 792, 802 

importance of eldest 914 

178 H 
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Sons — elder by younger wife preferred to a younger by 

an elder wife (generally) 340 

See Eldership. 

— succeeds to his mother 612 

when s inherit to their mother 162 

— s take unobstructed inheritance according to Yyav. 

May Ill, 300, 714 

See Mother. 

—— s succeed to mother’s self-acquired property (Bengal). 3246 

s are nob co-sharers with mother (Smribi Chandrika) 

108, 297d 

s are coparceners by birth 66, 2166 

——s take equally 78,362,363 

Sddra’s s legitimate and illegitimate inherit iider 

se as brothers 383 

s cannot be separated inter se against their will ... 195, 665 

s of brothers of the full blood inherit 112 

half blood inherit t6. 

when — s of brothers of the inherit with 

brothers ib. 

s of half-brothers are sapindas according to the Vyav. 

May 113 

s of deceased brothers represent their fathers in par- 
tition and succession to ancestors 343, 828 

s take the place of adoptive father 81 

See Adoption VII. 

illegitimate s, not affected by their mother’s 

connexion with other men than their father 386 

— s in the religious sense not possible to a Stldra 384 

illegitimate s of a Sodra inherit ...72, 81, 82, 373, 

376SS, 447 

* get half- a- share if legitimate 

descendants are living ib. 379, 381 

illegitimate — of a SCldra preferred to a widow and 

daughter 377 

—8 born in sin entitled to maintenance only 83, 387, 424 

s of a concubine are inter se brothers of the whole blood 83 

and inherit inter se as brothers 383 


illegitimate s of a European could not form a true 

joint family 4 

illegitimate s of higher castes can claim mainten- 
ance only 82, 164,373, 377 
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Sows — Subsidiary Sons. 

tvrelve kinds of subdiary — —s 892> 8^ 

relative places assigned to the different kinds of s 

891, 892 

division of sons into kinsmen-heirs, and kinsmen- 

not heirs 891 

subsidiary s of each class exclude those lower in 

the scale 384 

• s of uncertain origin excluded from succession 896ii 

adopted sons succeed on failure of legitimate issue of 

the body 71, 81, 365ss 

Sec Adoption 'passim % Debt; Father; Gift; Illegitimate; 
Outcaste ; Primogeniture. 

Sow’s Daughter — postponed to daughter-in-law 628 

Son, Posthumous— inherits 140, 847 

partition re-opened by birth of ... 703, 847 

Son’s Son— ’s succession to grandmother failing sons 512 

Son’s Son’s Son’s Son — inherits as a gotraja 655 

Son’s Widow — postponed to brother 454 

Son-in-law — in some tribes taken into the family of a sonless 

man 421c 

affiliation of 1212 

admitted in some Narvad&ri villages as successor 

to a proprietor.* 

See Ghar-Jawdhi; Illatam 421c. 

SonIii — see under Caste 505 

SoNis — see under Caste 751(1 

Sources — see HindO Law 9, 1069, Ixxxv 

Spartan Law — comparison of with Hindi! Law 289a 

Spiritual Relations 187 

See Ascetic. 

^RADDHAt 82 

described 1147/ 

importance of 66 

separate performance of is a sign of partition ... 689 

wife’s share in s 98 

Jains have no s 901 

• — • forbidden to ^ddras 922d, 980/ 


♦ Bo. Gov. Rec. No. 114, p. 134. 

f For the Sr&ddhas in actual use see R, S. Y. N. Mandlik’s Vyav, 
May. Introd. pp. xxxvi ss. 



1420 


INDEX. 


< 

PAGE 

Sbaddha — s may be performed by all castes by custom 922d 

subordinate character of a celebrated for mother 

ond her ancestors 1069/>, 1166 

ill case of nephew adopted 1161 

by adopted son in default of original heirs 1162 

repetition of s a supposed ground for repeated 

adoptions 1166a 

See Adoption II ; Dharma-Putra ; Property 62 ; Sacra. 

Srauta Sacrifice 914c 

^RiVAKS —(Jains) 568, 569 

Skotriyam Grant — is separate property 725A 

descendible to grantee’s sous only id, 

Srotriyas = learned Brahma nas 138 

Srutis — are fountain heads of law 56 

contents of ib. 

are above reasoning 869 

State — the source or sanction of private property 178, 185 

succes.sion of to pi open y 102, 139 

Sec Escheat ; King; Property A ; D. II y. 

Status — law of personal dependent on I'cligion 4 

of son cannot be made subject to contingencies 1085 

Set Adoption YIl 11*15, 115G 

Statutes— « cc separate List Ixxviii 

Statlte of Limitation— bars suit for partition after long 

separate holding 694 

. when operates by prescription 697, 701 

effect of in a suit for partition 828 

See Limitation; Prescription 

Statute Law — supersedes HindQ Law in contracts 7 

Siep-Bhotuek- Half-brother's son 546 

s son > 


See Brother, 546 

Step-Daughter — see Laughter 536 

’s succession 5 lg 

*8 son heir to a widow 524 

Stbp-Graxdmother JSO 

Step-Mother— not included in the term “ mother” 110 

——*8 right to maiiitronance or an allotment 472a, 653c 

and to residence 358, 776«, 826 

maintenance of a duty of step son ns well as 

of her own son 234, 678, 1181 

’« allotment 780c 
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Step-Mother — her right to inherit 471 

excluded by Strange ih* 

admitted by Balambhatta 

stands next to paternal grandmother according 

to Mitakshard 472 

postponed to half-sister 470 

daughter 433 

grandmother.... 471 

regarded as successor to step-son and his widow. 523 

adoptive — see Adoption VII 1181 

her step-son may inherit her stridhana 472, 1182 

s though sonless are entitled to equal shares on 

partition 473, 820 

this questioned by Vtramitrodaya ib, 

doctrine of the Vyavahara Maydkha 472 

Step-Sister — see Sister; Half-Sister. 

— — *s son is excluded by sister’s son 495 

Step- Son — not entitled to succeed to his step-father 513 

succeeds to his step-mother 472,521, 1182 

as heir to step-mother postponed to husband ... 522 

Stipulation — by adoptive parents for annuity for giving their 

son, illegal 1087 

Strangers — to agreements or awards cannot use admissions 

in them I89c 

cannot be intruded into sacred offices 1855 

StrIdhana — Conceptions of 265sa 

different senses of 265, 26688 

Vijnanesvara’s definition 266, 317, 331 

Nilakantlia’s definition 266, 267 

growth of woman’s right to 273s8 

enumeration of 267 

enumeration of Manu not exhaustive 148 

the Sarasvati Vilasa on 833 

Apar&rka on 780c 

Nilakaiitha’s classification into P&ribh&shika and 

other kinds 145, 146, 267, 518 

■. according to MitaksharA 146, 150 

no distinction between P&ri- 

bhdshika and other kinds. 146 

has no technical meaning ... 147 

.■ ■ — ■ " — includes every kind of ao« 

quisition by a woinan...324» 329 



1422 


INDEX. 


Stridh AN A— recognition of every kind of acquisition by women 

by the Court in Madras 8306 

in Bengal 380 

but restricted by decisions so as to exclude pro- 
perty inherited from a male 329ss, 332c 

the female now takes but a life estate P 336 

S»o Daughter ; Female; Sister 449, 451, 465 

distinction lately drawn between females born 

and those married in the family 337 

correctness of this discussed 337, 338 

in Bengal property inherited by a daughter from 

her father is not 303d 

nor is the share taken by a mother in a partition 

as representative of a deceased son 303c 

St-e Mother. 

immoveable property bought by a widow out of 

savings from her maintenance is her 315, 316, 607 

if she indicates her intention of so holding it* ... 315a 
so is property bought from a fund bequeathed by 

her husband 301c 

mo(h' of acquirltip 292 

according to Mitakshara 266, 317, 331 

gifts from parents 292. 514 

husband 293, 308,312, 329, 311 

ornaments given for ordinary wear are — 310 

immoveable property given by the husband 

is 312, 3266 

subject to restrictions on disposal 777c 

a husband separate in estate can give or devise to 

his wife with absolute owuiership 1113 

gift.s from sons, brother, and others 295 

by inheritance 148, 149, 150, 270, 272, 295, 327, 333, 

777, 780 

property inherited by a widow from her husband 

is 329, 465 

■ includes inheritance from second husband 513 

according to the Privy Council property iulxorit- 

ed l)y a woman from a male is not and is 

not transmissible as her own 150, 335 


* Isri Dut Koer v. Mnest Hamhutii Knerain, L. R. 10 I. A. 150. 
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StriPUANA— proof that according to the Mit inherited pro- 
perty is from the case of brother’s succes- 
sion 272a, 324 

from the treatment of the subject by the Vyav. 

May 146, 150, 272a 

the principal commentators adopt this doctrine . 332 
Mit. followed by Yiv. Chint. and Saras. Vil. 273, 

332,333 

doctrine recognized as that of the Mit. by the 


Yiram., Daya Bhaga, and Smr. Chan 149, 272c 

wife’s share in a partition is — 304c, 310, 777, 781, 

825 

and a widow’s share 304c, 310 

a mother’s share is 327, 780c, 781a, 782 

so is a sister’s share 328, 335, 777 

and a daughter’s 298 

marriage gifts are wife’s 283 

Adhivedanika 268, 291 

Adhydgnika 290 

Adhydvahana ib, 

AnvMheyika 146, 290, 619 

Pntidatta 146, 290, 519 

Saudayika 267 

Sulka 290 

Yautaka 518 

nature of the woman^s estate {see above) 297ss 


gifts to a wife from strangers belong to husband 2P5, 


300 

mother takes absolutely 328, 1177 

BO do daughter and sister 303, 328, 331 

exception in Madras 303, 329d 

Bengal 330, 332 

so a maternal great-niece 3285 

mother’s property in Y5jn. = Stridhana in Mit. . 325a 
wife’s power to alienate controlled by husband... 92 
her power of disposal over gifts, bequests, and 

heritage 303, 777c 

her power over (Saudayikam) unfettered 

except as to immoveables 92, 298, 299 

according to the chief native authorities 297 — 299 

over — — generally except immoveables taken 
from her husband 300, 801 
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StrJdhana — widow’s estaic not a trust nor an estate for life 313, 314 

she represents the inheritance 314 

widow’s share in partition at her absolute dis- 
posal ? 303, 304r, 310 

authorities discussed 781a, 782 

daughter has full power over devolved from 

her mother 303 

and over her allotment in a partition 298, 310 

or a gift from father 311 

testamentary power as to commensurate 

with the right of disposal during life 309 

husband may dispose of wife’s in distress... 297 

may take in cases of wife’s flagrant 

misconduct (Viram.) 297a 

Sucression io 

the subject discussed 149, 327ss 

in Bombay 335ss 

property inherited by a sister from her brother 

is and goes to her daughters 465 

— descends to daughters unprovided for 509 

heirs to the different classes of 146, 310, 326, 519 

Anvadheya 146 

PS>ribhashika ih. 

Pritidatta ib, 

Sulka 151 

Yautaka 325 

succession to according to 6ri-Krishna and 

Vijn&nesvara 323, 324, 517 

according to Bengal law 325, 514 

• Jagannatha 326 

immoveable property given by husband descends 

as 3265 

if an absolute estate has been given, ... 308, 312/, 1113 

so as to all inheritance save from husband 329 

contrary decisions 150, 335, 448, 449 

rule of succession to a male applied 146, 150, 530 

husband’s sister preferred to his cousin 537 

husband’s sister’s son wrongly preferred to his 

cousin...... ...532, 535 

widow’s sapindas inherit after husband’s 540 

See Adoption VII. 1175, 1180 : Daughter ; Ejectment 302a ; 
Female ; Inheritance ; Mother ; Sapi^da ; Sister ; Step- 
Mother; Succession; Widow; Wife ; Woman. 
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Student — see Fellow-Student 137; Pupil 500 

■ to become a householder after instruction in the 

Veda (Manu III. 2-4) 873/ 

See Grihastha. 

Study — of Vedas and of Manu prohibited to 6odras (Manu II. 16) 

me, 921 

SuBODHiNt — a commentary by Visvcsvarabhatta 17 

Subsidiary Son— we Adoption ; Kshetraja ; POtrika Putra; Son. 

Substitution — under Poman Law 319a 

Succession — depends on status 4,5 

See Custom ; IlindO Law ; Lex Loci 4. 

mode of determining in litigation 5 

regulation of according to the performance 

of funeral oblatidns peculiar to Bengal 62 

division of 63, 64 

— — to an Avibhakta Grihastha 65 

joint and undivided is the rule 68 

according to the Viramitrodaya 137 

tribal 138n, 733 

special rules of 165, 176 

to a rdj or principality 157, 735 

miras 176 

regulated according to propinquity 117a 

differently according to various authorities ib. 

■ ■■■■••- as affected by forms of marriage 538 

collateral of adopted son ... 368, 1176, 1189, 1182 

on the death of a widow goes to her husband’s 

heirs next to those specified 89 

origin of — of persons spiritually related 63 


not suspended for one not begotten or adopted 67, 

677,681, 1195 

of cosharers impaired by adoption in a family ... 1073 
to impartible property governed by seniority ...69, 79 
limited to a series of single heirs is not equi- 


valent to primogeniture* 70» 

See Eldership; Primogeniture; Vatan. 

illegitimate son excluded from — 158 

except of a ^fidra 72 

See Illegitimate Son. 


♦ Achal Bdrn v. TJdai Fartdh Addiya Vat Singh, Pr. Co. 30 
Nov. 1883. 

179 a 
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Succession — line of prescribed by law cannot be altered . 178/ 


unrecognized — disallowed* 177 

to an endowment determined by custom 201 

to bhdgd^ri lands in Gujar&t 431 

females in Mar&tbd country not excluded from 

to inam property ibm 

See Female; Grant ; Inam. 

through females only in some tribes 2876 

of parents 448 

on the death of mother who has inherited from 

son goes to his next heir $6, 

to undivided residue 702 

to priestly offices and emoluments 411, 431 

See Adoption VII. 1166, 1171. 1180, 1181, 1182, 


1189, 1195, lliffi, 1197, 1202, 1208, 1211; 
Brother ; Coparcener ; Custom ; Endowment ; 
Family ; Female ; Inheritance ; Matha ; Priest ; 
Principality 735, 736 ; Property ; Raj ; Vatan. 

UNOBSTRUCTED 63, 67, 140, 389 

extends to three descendants in the male lino. . 65, 68 

according to Mit. and Madanaparijata ex- 
tends to grandsons only 65, 67 

rules of apply to reunited family 140 

See Family ; Inheritance. 

Succession Act (Indian) X. of 1865 1235 

see Separate List, p Ixxvi. 

— governs Native Christians 4 

made applicable to wills of IlindOs 216 

^ allows a remoter disposition than the Hindd Law. ib. 
See Wills. 

6tDBA8-64, 72, 81, 82, 84, 86, 87, 88, 105, 140, 275, 339, 374, 386, 
415, 432, 438, 413, 453, 503, 512, 527, 646, 553, 565. 664, 
570, 572, 581, 589, 651, 776, 780, 8-17 
See Adoption II. 887, 888, 919, 921, 929; III. 951, 

959, 977, 978 

are Grihastbas 64a 

— — excluded from duties and rights of the higher castes 

(Mann I. 91; II. 103) 919, 921, 930, 1130 

have not the higher sacra 1036 


* Kumar. Tarakeewar Boy v. Kumar Shoshi Shikhareewar, L. R. 10 

I. A. 61. 
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S&BRAS — cannot become Sanny&sis * 

may become Gos^vls 

. „ — , VairAgts 

— forbidden to study the Vedas and to perform sacri- 

fices 

■ ■ ■ ex. gr. the datba homa 920 

— ■■ recite mantras 921 

their ^IrAddhas allowed, but defective. ..873, 919, 922d, 93Qf 

union among not of a sacred character 1027 

incapable of having a son in the religious sense 384 

can adopt sister’s son 1037 

daughter’s son ib. 

their rules of adoption partly admitted into the 

BrAhminical system 1035 

begetting a son on a woman entails loss of caste 424 

but not mere intercourse ib. 

See Adoption IV. 1065, 1066 ; V. 1079 ; VII. 1387, 1188, and 
2 ')as 8 im ; Brother ; Caste ; Ceremonies ; Custom ; 
Daughter ; Family ; Illegitimate Son. 

Suit — mere against one coparcener does not affect others 632 


unless the coparcener is a representative 616 

See Joinder 608 ; Parties ; Bepresentation. 

representation of minor in a 675 


See Administration ; Minor 766 ; Next Friend. 

— and sale for a co-sharer’s debt pass his right to share 623, 

628 

in a against a family all are to be made defend- 


ants 636 

exceptions ib. 


by or against the father alone — see Father. 

as affecting sons 619ss, 624, 626, 629 

should name sons or specify repre- 
sentative character 626 

a compromise by father suing held binding on sons ... 612a 
sale under decree against father as affecting sons 621ss, 


627 

a nephew not bound 625c 

— - against a manager affects only his share 686 

— against sons for father’s debt 631 

adopted son representative for 1179 

by son against father 688 

— for property as divided does not bar one for it as un- 

divided...... 605, 798 


PAOC 

556 

553 

672 
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Suit — for partition 7 63as 

— to enforce partition deed not allowed to be changed 

into one for maintenance 780c 

— for partition by coparcener conveys no right to his 

widow 842 

perhaps not even a decree ? *&• 

to a — for partition by the purcliaser of the father’s 
right the mother is a proper party 

for family idol 784e 

by Sebaits 160 

adoption pending 1179 

8ee Adoption VIII ; Attachment ; Charge ; Copar- 
cener ; Debt ; Decree ; Family ; Father ; Guardian ; 
Liability ; Manager ; Obligation; Sale. 

Suits, Possessory 696 

See Possession. 

SuLKA 268, 290 

definition of 276 

kinds of 277 

not the same as Morgengabe 278 

— goes to uterine brothers 519(?, 277 — 280, 327 

Superstitious uses — E nglish law of not enforced 215 

Suretyship inter se by Coparcener.s — is a sign of partition but 

not conclusive 688, 850 

Survivor — see Adoption 993 

Survivorship — rule of recognized 74 

alternative to that resting on re- 
cognized oblations 76 

no — amongst daughters in Western India ... 106 

• in united family 456 

excludes an executor 226 

■ ' — » regulates succession in a reunited family 143 

See Adoption VII. 1172; Brother ; Coparcener ; Ddya ; 
Family ; Inheritance ; Property ; Succession. 

Sutak 1160 

SutIr 267a 

SOtras 33—56 

are strings of rules 33 

Apastambha Sdtra 34 


* Hurdey Nardn Baku v. Rooder PerJeash Misser, Pr. Co. 6, Dec. 
1883. 
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SuTBAs—Hiranyakesi Stitra 34 

— characterized by their shortness 44 

SvAiRiijfi = disloyal wife 652, 882 

is one who deserts her husband and cohabits with 

another man 387 

son of occupied a place above adopted son %b. 

SviMYA AND SVATANTRATi 209 

SvARJiT = property acquired by one’s self 712 

SVAYAMVARA 283 

SvYAMDATTA SoN— -meaning of 893, 1081 

not now recognized 896 

See Adoption V. 1073. 

SwATHis — a Himalayan tribe 805a 

Sweden — right of free occupancy in ancient 734 

Tailor 381, 516 

Tanks — when indivisible 730 

may be used by all coparceners by turn or agree- 
ment 784, 832 

Tap OD HAN A Caste 434 

Tar WAD 

TAULKiYA-AODlCHYA CastE 

Temple Allowances— hereditary and divisible 742 

subject to special rules tfc. 

See Adoption III. 1068 ; Endowment ; Nibandha. 

Temple Property 555 

See Perpetuity ; Property D II a. 

Temple Servant — interest of alienable 785» 

Tenant — see Lessee ; Landlord. 

discharged by payment to one of several co-sharers... 610» 

joint has not a devisable interest under English 

•••; 

covenant by one joint — — to sell severs the joint 

tenancy in equity 705^ 

See Coparcener. 

rights of s after a partition 717ff 

Tenure — rare under Hindfi law 

of land supporting an ofBce 744 

See Grant ; J&gir ; Saranj&m ; Vatan. 

Testament— see Will. 




depends on the state of the family and the 
nature of the property... 
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Testamentary power— regulated by Hiiidft Law 667 

not regulated by analogy to English law 181 

but to the Hindd Law of gifts 181, 293 

— over self-acquired property absolute 193, 219, 312, 

667w, 772, 806 

limitations to this ? 1111, 1112 

collateral heirs no bar to the exercise of the — . 195 

not to defeat other’s rights 219 

■ or claims to subsistence ... 220, 1111 

or to make illegal dispositions 220 

• as to Stridliana is commensurate with the right 

of disposal during life 309a 

Bee Adoption TIL 969 ; VI 1111 ; Alienation ; Coparcener ; 

Family ; Gift ; Maintenance ; Son ; Survivorship. 

Teutonic Laws — comparison of — — with Hind A Law 1 92c, 


271/, 319a 

Texts — see Interpretation 8 

to be received cautiously 865, 866 

interpretation of influenced by philosophical 

systems 8 

sometimes manipulated to suit later notions ib, 

how construed 199^>, 266w 

Theodosian Code — referred to 4225 

Thiyens — see Tribes 284, 420 

Time— 5CC Adoption 964, 975, 976 

Tirth-upadya — ’ s right partible by custom 78rw 

Tithe — see Possession 697 

Title Deeds— custody and inspection of 797a 

Toda GirIs 180 

not exempt from attachment 775« 

Tonsure— period of 929 

as afiecting fitness for adoption— see Adoption II. 928 ; 

III. 998; IV. 1060, 1061 ; VI. 11345, VII. 1160 
Tools and Implements — when indivisible and when not ... 730, 734 

- to be kept by those having them 785 

Tothiyars — see Tribes 419 

Trading inter ae by Coparceners — a sign of partition— Evi- 
dence ; Partition. 

Traditions — as regards the Smpitis 26 — 28 

■ - " untrustworthy 29 

■ BrAhminical, about the Dharmasfltras 88 

■■■■- an element of customary law 869 
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Tkansaction — of father how far binding on son 

as to admissions of an adoptive mother 1185 

See Coparcener ; Father ; Manager ; Obligation ; 

Representation; Suit. 

Teansper— depends on individual will 69 

restrictions on inconsistent with estate disal- 
lowed 195,7215 

of Saranj3.m not allowed 7215 

different ceremonies for of immoveable and 

moveable property 1213 

irregular by father may be prevented by son ... 8105 

or set aside 813a 

Sec Alienation ; Gift ; Grant ; Interdict ; Possession ; Pro- 
perty; Sale. 

Travancore— see Female Gentileship 421 ; Polyandry 284 

Treasure Ti^ove— law of — 833 

Tribes— B hils 28 In 

Bhooteah 289a 

Oacl4ris 281a 

Daflas 289a 

Garoo 2875, 288n, 421 

Gouds 281 n 

J^ts 2816, 42dk 

Kaugra tribes 375 

l^athis 281» 

Kbasias 288», 289a, 421 

281m, 282a 

Khonds 375 

Koches 281 ,,^ 42i 

Maravers 430 ^ 

Meeris 289a 

Motati Kapus (Madras) 12125 

Nairs or Myars 2846, 4196, 421, 424d, 426a 

Or&ons 281 ji 

P&hans ^ 

Silnthals... 

Sissee Abors 289a 

Talabda Kolis ... 1210 

TJi’yens ..".’^ 4 ^ 420« 

Tothiyars 4 J 9 ^ 

Nazirs 420/ 

Trioe>»ha DIksiu = consecration 558 
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Tbust — not unknown to HindA Law 203 

legislation affecting s amongst Hindds ^i\g 

instances of — s 203, 204 

native usage determines whether a has been 

created 205 

— may be annexed to gift 441 

to husband for wife 203 

for daughter 204 

— not allowed to create a perpetuity for a family or an 

estate 203^ 

dissoluble onlj^ by assent of all interested ib, 

s uncertain and illegal ineffectual 203, 205 

• s how dealt with 204, 205 

chaintable s enforced 215^ 

enforcement of s 204, 441 

religious and charitable s common 203 

treated with special favour by HindO Law 216 

in favour of an idol 160 

heritable may be resigned by father to son 553 

— not to be altered in constitution by majority ib* 

property transferred by a Mahant by a breach of 

can be recovered 188/ 

beneficiaries may sue for the enforcement of the duties 

of 398 

subject to the consent of Advocate General or his 

substitute ib. 

See Endowment ; Gift 441 ; Grant ; Property D. 11. 

Trustee— of a religious endowment cannot alienate or encum- 
ber it except under special circumstances 6o5d 

See Endowment. 

widow is not a for son to be adopted 1218 

but continuing a suit after adoption may be deemed 

a trustee ib. 

the possessor of land who has settled for assessment 

is — for owner 722n 

Uncebtainty — vitiates a trust 203 

Unchastity — makes a woman only temporarily impure 885n 

disqualifies mother from inheriting to son 591 

does not prevent inheriting from maternal grand- 
mother ib* 

> ■ — * disqualifies daughter from inheriting l«')4c 

but not among Lii)g%ats 591 
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Unchastity — disables a viridow for inheriting from her husband 

or son ...590, 591 

but subsequent does not divest a widow’s 

estate 89, 591 

See Widow. 

— prevents one widow getting her share from the 

other 591 

* — of widow opens daughter’s right to inherit ib. 

■ causes forfeiture of the right to main- 
tenance 592 

maintenance ollowcd resumable on ib, 

Ujvc le — as manager ; presumption in favour of his transactions. 637 

■ may be commissioned by sister to give nephew in 

adoption 1079 

when succeeds to nephew .351, 473, 474 

paternal succeeds to niece * 646 

maternal postponed to the widow of the paternal 

uncle.. 131, 132 

inherits as bandhu 135, 136, 495 

inherits as a bhiunagotra sapinda 490 

— preferred to maternal aunt’s son 492 

Sec Adoption II. 898; IV. 1025; Ne- 
phew. 

Unclk’s (Paternal) Daughter’s Son — an heir according to 

Bengal Law 491^ 

Uncle’s (Paternal) Grandson 431 

Uncle’s Son 474gg^ 

See Adoption IV 1033 

Uncle’s (Maternal) Son— is a bandhu 493 

■ succeeds to a woman 547 

Uncle’s Son’s Wipe 433 

Uncle’s (Paternal) Widow — her succession 484, 485 

different law of N. W. Provinces 435 

Uncle’s Wife— sec Widow of Paternal Uncle. 

Undivided Family— F amily. 

Union, Spiritual 

Unity op Estate— presumed in a united family 729 

See Family, Joint ; Presumption. 

Univeesiias 165. 213 

Unmarried Female— see Daughter ; Female ; Sister. 

Unmaebied Man— may adopt -tee Adoption II. 906», 918, 919 ; 

III* 948c 
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Unmarried Son — sep. Adoption III 984 

Unobstructed Ownership— its character 104, 333c 

See Day a. 

of a son in his mother’s estate asserted 

and denied 300a, Tllss 

Unobstructed Succession — see Inheritance; Succession. 

Upidhi 186 

Upakuri lyA—see Brahmacliari. 

UpanIyana — see Adoption III. 8905; IV 1062, 1063, 1065 

meaning of rite 1059^. 1129 

no ceremony in many castes 1061 

UpA NISH ADS 55 

Usage — importance of 2 

tends to conform to received Scripture standards . 9, 425, 


426, 867 

— governs inheritance, partition, and adoption 7 

is to be followed bxiling statute law 7, 867 

caste approved as to the members of families.* 

gentu to govern succession and contracts of Gentus.f 

Sec Adpotion IV 1067 ; VI. 1106, 1115; Custom 199. 

UsANAS — see Inheritance 271, 732)1 

Dharmasastra 36 

Vadilki — see Eldership 736 

VIghree Caste 249a 

VAiRiGis — see Gos^vis 574 

who are — 572 

position and rights of with respect to tem-* 

pies ib, 

sometimes hold temple property like Mahants id, 

may retain their property 573 

may marry 575 

Vais^javas — have forged some Smritis 52 

Vaisvadeva = food oblations placed in fire 689, 840, 850 

separate performance of may be a sign of 

partition 689 

but is not conclusive 689, 851 

Taisyas— said to have disappeared 9215. 

a class of Grihasthas 64 

may become Sannyftsts 662 


* St. 21 Geo. III. Ch. 70, Sec. 18. 
t 17. 
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Vaisyas — can adopt sister’s sou 1037 

See Adoption III. 9ol. 

Valour— gains of as separate property compared with 

peculium caetrense 7246 

Vamsa-parampara = lineal succession not collateral 463 

Vanaphastha 552e, 562, 566 

Vand£ Caste 394 

Vani Caste 411, 608, 523 

Vasishtha DharmasOtra 34 , 46, Ixxxvi 

— has been recast 85 

See Adoption Y. 1069, 1070, 1072; VI. 1125. 

Vatan— nature of 173,745, 846« 

law relating to 845, 846» 

compared with a fief 846 „ 

succession to 740 744 ^ 

devolution of is governed by special law 179 

females can succeed to a 343 ii 


— not presumably impartible 342a 

De%at is partible 397 

of a Kulkami 354 , 433 , 437 , 510 

Desaigiri 45 J 

Yardi 854 

Zamind4r’B is divisible 739 . 

Patilki 

Joshi ^g 7 

— — once aliened or divided is freed from special rule of 

descent 7446# 

subject to statute j 

profits of a vatand&ri village may be divided 786 

impartible does not become partible by disuse of 

services ^^2 

Vatandar Josui — see Joshi ’’’ 

Vatandars’ Act— (B o. Act. Ill, of 1874) see separate Li^ 

Acts Ixxviii 

Yatandar Village— D istribution ; Vatan. 

Yatsa 

Vazifa — see Allowances. 

Yazirs — see Tribes 


* Subject to Bombay 4ct HI. of 1874 and other statute*. 
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Vedas — tho fountain of intellectual life in India 63 

the remote fountain of law 66 

superior to custom 867 

the four — 56 

each of the consists of Mantras and Brihmanas. . 56 

antiquity of — 9396 

• of little importance as a direct source of modern law... 56 

character of their different parts ih. 

— not to be recited by the ^ddras 1136 

nor by a boy uninitiated 1241 

Vehicles — when indivisible and when not 730, 734 

to be kept by those having them 785, 831 

Version of Narad a — discussed 48, 49 

Vested Interest— see Adoption III 982ss, 992 

Vested Eematnder— see Remainder 97, 98 

ViBHAKTA Grthastha 58, 64, 77—138, 355—499 

Vice — as aground of disinheritance 151*, 752fl 

VlDYADIIYAYANA 32 

VunIneMara 16, 1075 

age of 17 

ViNiYOGA — a disposal of widow by husband’s family 410, 753c 

ViRArnTRODATA — IS a Commentary by Mitramisra 21 

VIra Sai\a 568 

Vishnu Smriti 35, 39 

VISVEB^ARA (BhaTTA) 15 

is the author of the Subodhini 17 

Volition — how far passes property 7 

Vritti — meaning of 741d, 8345 

is a family estate subject to inheritance and partition. 411 

is heritable 714a 

Yajamana 348, 410 

• is partible 397, 730c, 74 Id, 785 /i, 842 

Bhatti’s is divisible 730e 

— inalienable outside the family 411 

widow may alien for necessary sustenance 431 

mortgaged sold in execution of a decree 741 

intruder into a is liable for damages 411 

each invasion of a is a fresh cause of action 345a 

whether the representative of a priestly family can 

sue his Yajam&na 411 

widow may alien for necessary sustenance 431 

VifAHRlTis = mystic formulas of sacrifice 1125 
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VyIsa ^^78 

VyavahIra MayCkha— ranks above the Mit&ksharfi in Gu- 

jar&t Ilf 1^7 

is the sixth MayCkkha of Bhagavanta Bh&skara... 19 

■ composed by Nilakantha ih- 

dedicated to king Bhagavantadeva ib. 

must in some places be explained by the Dvaita- 

nirnaya 20 

Watan — see Vatan 179 

Ways, Common — when indivisible..... 730 

may be used by all coparceners 784, 831 

Welfare, Spiritual — see Adoption I. 872, 873 ; V 1077 

Wells — when indivisible 730 

may be used by all coparceners 784, 831 

use of as appendant to share of property 831, 832 

Whole Blood — ^ limit of the preference of the over the 

half-blood 125 

Widow — 

Position under the Religioiis Law. 

— ’s moral unity with her husband 90, 420 

may perform the Kriya and 6r&ddha of her husband 

in the absence of son 93, 872^ 

(patni) answerable for sacrifices to her husband's 

manes 258 

See below. 

life of a a prolongation of her husband’s for 

determining the successor to the estate 89 

regarded as part of tho familia of the deceased 417 

sale of by husband’s family (PanjAb) 426e 

or by her father or brother 4235 

• is the guardian of her minor adopted son 371 

See Adoption ; Guardian ; Minor. 

as manager for her son or his widow ...367, 368, 611, 1185 

See Adoption YII. ; Manager ; Ratification. 

taking of by brother-in-law 42083 

See Levirate. 

Rights to Maintenance. 

entitled to maintenance in husband’s family... 68, 77, 79, 

163, 192, 233, 346, 348, 356, 653d, 753, 755, 853, 854 
- — ’s right an inchoate right realized on partition...... 192, 244 

in united family entitled to maintenance 244 



143 § 


INDEX. 


WiDOW—'s right not dependent on ancestral estate 249/1 

so under caste laws ib 

whether the right is a charge on the estate 80 

not strictly an interest in the 

estate 253, 259, 260 

' — ■ • not impaired by her possession 

of jewels 755c 

— cannot be deprived of this right by agreement with 

her husband 79, 192 

cannot release or resign her right 79, 192, 253 

cannot be deprived of her right by alienation 392, 414 

nor deal with it by anticipation 192, 253 

but may deal with specific allotment 253 

or charge decreed ? 254 

maintenance of by adopted son 114(5 

daughter-in-law 114/ 

— not entitled against members separated from her hus- 

band or without ancestral estate 23G 

of separate Hindd once thought entitled to mainte- 
nance by his family 235 

this decision disapproved 236, 244 

of reunited coparcener must be maintained 14t 

arrears of maintenance may be awarded or not 2(12 

— must be supported by brothers failing husband’s 

family 7535 

• ’s right cannot be attached 261 

bat arrears awarded can 262 

limitation to suit for maintenance 261 

purchase with notice of her right 80 

maintenance of commutablc to a share 2t4 

but claimable in every ca.se 215, 246, 252 

duty to maintain avoided in some castes by giv- 
ing license to remarry 418a 

husband’s debts have preference over her right 259 

the Sastris make the right depend on residence in the 

family 256, 259, 757, 781 

so the Vyav. Mayfikha and Viramitrodaya 264, 25/ 

so do the caste laws 257a 

but separate maintenance may be claimed 260, 261 


only on refusal or failure by the family P 258 

decision of the Judicial Committee that it may 257 

■ High Court, Bombay 757 
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Widow — the right to an allotment in strictness limited to the 

patni 258 

cases on the subject discussed 256ss 

distinction of Bengal Law as to the right of to 

maintenance 257 

right of a ed daughter-in-law — see Daughter-in- 

law ; Maintenance. 

Riylit to Residence. 

of coparcener entitled to residence in the family house 68, 

77, 79, 252, 734, 826, 853, 854 

• not deprived of her right by a sale 79, 252, 345, 734 

nature of the right 252^^ 

ought to reside with son 255 

entitled to residence as against adopted son 1 180 

residence as a condition may be dispensed with occa- 
sionally ..255, 256, 260 

as in case of ill-treatment 255, 260 

not compellable to reside 260 

’s leaving her husband’s family revolting to Brahma- 

nical morality 419 

Position under the Law of Inheritance, 

heritable rights of a derived from a moral unity 

with her husband 90 

and her participation in husband’s sacrifices 420 

— regarded as taking by survivorship ? 1158 

amongst the lower classes her right depends on cus- 
tom 426 

— postponed to mother by some caste customs in Guja- 

rat 392, 404 

and amongst Khojas 157 

— takes husband’s estate by inheritaace 96 

not as a trustee 95, 314 

— fully represents the inheritance 313, 391 

— ’s estate discussed 312, 313, 320 

compared with that under Teutonic Laws...... 319a 

under decisions anomalous 452 

’s accumulations remain her absolute property though 

invested in land 314, 315 

See Accumulations ; Stridhana. 

not a tenant for life 31g 

in what sense — has a life estate 314 

— may exercise right of pre-emption Zldd 

must protect the estate as well as represent it ... 96a, 332 
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Widow— -must make good her transactions out of her property 323 


ornaments of not partible 735a 

See Ornaments. 

— ^ succeeding to lier husband’s share of a Mahal is en- 
titled to a partition of her share 402a 


Inheritance in Joint Family. 

— cannot claim joint property against surviving mem- 
bers 68 

has no estate in joint family property 68, 345, 346, 351, 

352, 353, 405, 458, 843 

of a joint cousin succeeds in preference to distant se- 
parated relations 4^6 

of the last survivor of coparceners inherits 345, 400ss, 440 

as last survivor of a branch takes estate as separate 

property 456 

of a collateral does not take absolutely ? 486 


Inheritance in Divided Family, 

takes husband’s property in a divided family 269, 406 

of separated coparcener takes his share 654a 

succeeds to her son’s property on the same termfe as 

to her husband's *. 150 

preferred to daughter-in-law 508 

takes in preference to a remote heir 1285 

— of a predeceased son inherits after the paternal grand- 

mother according to Balambhatta 128 

she is postponed to a brother 454 

of the paternal uncle takes as a gotraja sapinda ... 131, 484 

of last of a collateral lino takes her husband’s place 

1285, 4865 

postponed in JT. W. Provinces to aunt’s sons? 485 

— of sapinda postponed to sapinda of same propinquity 

as her husband 475 

of descendants and collaterals inherit immediately 

after their husbands (in the absence of a male of 

the same branch ?) 132 

of brother’s son preferred to another brother’s great- 

grandson 1325 

— of a Sddra postponed to illegitimate son 85 

and to daughter and daughter’s son ih, 

— — succeeds to a fellow- widow 523 

two or more — s, nature of their succession 651 
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Widow — two or more — s may divide, though authorized 

to adopt 1217 

— ' — inherit equally 89 

^ — may divide the estate according to 

Vyav. May., Vlram., and Mit 89, 103 

this doctrine recognised by Courts in Bombay 103 

bound to pay husband’s debts 102 

— can be sued only by the nearest reversioner 97 

may be sued by remoter reversioners for sufficient 


— — may relinquish her right in favour of second rever- 
sioners ” with the consent of the first ? 96, 100 

reversioners cannot obtain a declaration of right dur- 
ing life-time of the 96 

competition between and holder of a certificate 

of administration 391 

Power of Disposal and Relinquishment, 

what estate takes by inheritance 98 

as to immoveables * ib, 

• moveables ib, 

her estate in a gift or bequest from her husband simi- 
lar 320 

unless expressly enlarged 312/, 777, 1113 

restrictions are inseparable from widow’s estate 102, 782d 

’s powers not enlarged by absence of ‘‘reversioners” 102 

growth of restrictions traced 306 

only two texts bear on her power over inheritance... 305 

may give away property inherited from husband 

(Sdstri) 305a 

except for improper purposes 

or immoveables 305a, 309, 312, 317 

— ’s power of disposal absolute by custom in absence of 

male kindred 782d 

See Custom. 

cannot bequeath inheritance ? 309, 486 

* ’s right over money given for maintenance absolute ... 311 

may dispose of her ’s estate 101 

may dispose of immoveables bought with her move- 
ables 32S 

See Accumulations. 

— may alien a vyitti for necessary sustenance... . 4S1 

cannot dispose of immoveables without great necessity 394 

181 H’ 
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"Widow— cannot dispose of immoveables by mere gift 101, 312/ 

— may sell or incumber husband’s estate for some pur- 

poses 99, 100, 102^^, 322, 395 

as to pay husband’s debts 102, 395 

but not beyond her life-time without a sjiocial justifi- 
cation 101, oOfiss, 317, 395, 777 

mere recital in the deed of sale of the object not suf- 
ficient proof of it 102 

concurrence necessary of relations intcrosted ih. 

as manager cannot alienate without necessity 367, 611 

See Adoption VII. VIII 

— cannot transfer family jewels as her separate property 310 

her com[)lcte owncr^hlp in moveables 312, 31'!', 777 

subject to husband’s debts 314 

purchaser in good faith from ])rotcctid 101 

duty of the creditor of lOlfi 

fraud on expectant heirs defeat^'d 322 

See Gift ; Stridhana ; Wife ; AVdl 

Loss and Destrnrlion of her 

adultery bars the succession of a 89, 689 

right to maintenance foifeitcd by her nneba^tity 502 

even an ullowaiiec assigned to for maintenance 

is resumable in case of her uncluistity iff, 

S<t Forfeiture; rncliastity 
Snccchsion fo JVidnir, 

— of the neare.st male sapiuda of a predeceased husband 

is an heiress of a d(‘ceascd 104, 1326 

after ’s d^ath c.state not liable for her debts 102 

See Dangutcr; Female; Sa])inda ; Son; Stridhana; 

Succession 

ParfUion. 

— cannot claim a division in Bombay 360, 677, 8 IS 

buf may in Bengal 678 

is entitled to a share on partition among her sons ... 356 

— ’b share on partition not to be defeated 664a 

’s right over share in partition absolute 307, 310, 321a 

See Female ; Mother ; Partition ; Stridhana. 

Under the Law of Adojftion. 

po.^ition of until adoption 367, 392 

— *8 right and duties as to adoption — see Adoption passim . 
must adopt a boy designated by her husband 9046 



INDEX. 


1443 ' 


PAOK 

Widow— in Bombay adopts without express power, but cannot 

be compelled 392, 904 

the elder of two widows has a preferential right of 

adoption ^^7 

gift made by before adoption set aside 367 

but alienation for value upheld 368 

settlement on with concurrence of adopted son 

upheld 1229 

provision for in cases of adoption llOlss 

— *s right to maintenance secured in awarding property 

to adopted son 1^30 

. — of adopted son predeceased entitled to maintenance... 1174 

of son cannot be divested of her estate by adoption 

by a mother 100, 993 

— cannot continue suit for adult adopted son against 

his will 1232 


Remarriage. 

remarrying is deprived of inheritance from her first 


husband 101, 430, 590 

but forfeits only the right actually inherited, not her 
right of inheritance to her son then living 110 


remarried — — can now inherit to her second husband 88, 

413, 426 


— entitled to maintenance 360 

contracting, remains liable after remarriage 91c, 414 

Widow of Cousin — preferred to widow of cousin’s son 435 

Widow of Grandson — is excluded by daughter’s son 445 

but preferred to son’s daughter 1286 

Widow of Nephew — preferred to brother’s great-grandson ... 1326 

Widow of Paternal Uncle 483 

Widow of Uncle 485 

excluded by sister 464 

Widower 943 

Wife — capture of ■ ■ - see Capture ; Marriage. 

purchase of disapproved 876 

See Bride-Price 273. 

purchase of still prevails amongst the lower castes 423 

amongst them she is regarded as property 420, 426« 

purchase or hiring of another man’s formerly 

allowed B83a 

— completely passes into her husband’s family by mar- 
riage 91 
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Wife— shares the benefit of husband^s sacred fire 93 

— — first married takes precedence over others 88^ 

— of different caste once allowed (Manu II. 238 ; III. 12) 

— now disapproved except by special custom 826, 426d 

importance of the 90 

of the patni 93 

position of pat and la^a 413s8 

— — may be discarded amongst the lower castes... 37(3, 423 — 425 

repudiation rare in practice 425 

■ — - allowed only in case of an oiitcaste 376, 5936 

marriage of a second no ground for desertion ... 425 

become a widow may perform Krij'a and ^raddhas in 

default of a son 872e 

exequial ceremonies of performed by her hus- 
band's family 93 

her duty to live with husband not enforced wliei*o 
dangerous 91c 

■ in some cu'stcs may desert her husband with sanction 

of caste ? 423 

tliis disallowed by the Romliay High Court 424 

• deserting husband without sutUcient cause not en- 
titled to separate maintenance 425, 592, 593 

person harbouring run-away liable to suit by 

husband 425 

is subject to her hu.'sljaud’s control even as to her 

Stridhana 92, 323 

simple disobedience does not disable the from 

inheriting 429 

general incaiTacity of as to contracts 253, 254 

exception of contracts jointly with husband 91c, 414 

■ *8 authority as to hou^diold expenses 92a 

annulled hy adultery i6. 

— property becomes her hu'^band’s 253 

as ex (jr. earnings by service 292 

— ’s contract with hu.sbaiid void 254» 

■ **8 separate property — see Stridhana 91 e 

rights of the in her husband’s property ...94, 95, 392 

— *^8 right and husband’s not mutual 92 

— ig a subordinate co-owner with husband 892 

——*8 interest in husband’s property distinguished from 

son’s 1169 

— ~ entitled to a provision ••«..194» 263» 392 



INDEX. 


1445 


PAGE 

Wipe — though put away dHa 

. — - from whom entitled to support 232 

• of a disqualified person entitled to maintenance on 

partition 753 

claim of to support not extinguished by allotment 

to her of a share 793 

— — cannot be deprived of maintenance by husband’s alien- 
ation 392 

, *s right to maintenance not subject to disposal or re- 
lease 263 

but may be defined 

See Maintenance. 

— under gift from husband takes moveables absolutely, 

immoveables for life 308, 309, 310, 31*2/ 

but a heritable right if expressly given Sli^, 717c, 1113 

gift in case of two wives 

inherits to her separated husband 

See Widow. 

what can inherit 86, 93, 258, 421 

wives of to th^ 7th degree succeed to their 

descendants 127 

for unauthorized acts liable in Stridhana 92 

and when needlessly living apart ... 91e 

but nob in person 92 

— may eject husband from her separated property 302a 

See Adhivedanika. 

lands purchased out of separate funds saleable by 323 

and devisable ib, 

— — *s succession to co-wife 51B 

See Adoption passim j Bride ; Female ; Gift ; Inherit- 
ance ; Maintenance ; Partition ; Sapinda ; Will ; 
Woman. 

Wife’s Brother — see Adoption lY 1033 

Wife’s Sister’s Son — see Adoption IV 1031 

Will — History and Development. 

origin of the Law of — -s 181 

recognition of — — s 667^ 

definition of — (inMofussil) independent of Act X. 

of 1866 

absence of s under Hindfi Law 

— B disapproved by native judicial officers 

and by the castes when the testator has issue 
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Will — allowance of s a development of principles of the 

Hindd Law 181, 18^ 

unlimited opposed to Br^hmanic family system ... 6673 

comparison between the Hindd and English Laws of 

s 182, 670 

first intention of Roman s 214 

comparison of the Roman, Athenian and English Laws 214 
extent of power limited by the Hindu Law of gifts. 667, 668 
See below. 

as to property at testator’s disposal operates in 

analogy to gift 178, 181, 182 

bequest by husband to wife treated as a gift. 312/, 777c, 1113 
See Bequest ; Wife. 

— speaks at the death of testator 179 

woman’s testamentary power equal to that of aliena- 
tion 309e, 777c 

See Female ; Stridhana. 

* 11, .. widow in Bengal 184 

— - by a'r»a.st«? ^''stamentary power 667 

daughter s 224 

Indian Statutes as to - i„qV 224. 

effects of ActXXI.ofl870audV. of 

.. 225 

executors excluded by survivorship 

27ot . — “» 

t.b, 

assent to the transaction 

Exievt of Operation. 

power of bequest limited by power of alienation 

does not go so far 225 

subject to rights of maintenance ••• ••• 

s valid which provide for maintenance of family 

uncertain void •••••• „ 

application of Indian Succession Act to s ’ 

control by of property bequeathed limited 178 181, 228 

with a condition against alienation operates, but the 

condition is Yoid **• **j 

B can only confer estates and interests recognized by^^ 

law * 007 

— — of ancestral property disallowed 
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Will— cannot be made of an undivided share.... 221c 

of self-acquired property now recognized 181 

— - fails in favour of persons not in existence at testator’s 

death 182 

or of persons not ascertainable at 

testator’s death 670, 1233 

effect to be given to a if reasonably possible. 183, 229 

effect of a on the mutual relations of persons 

taking under it 195, 196, 226 

bequest for specific charity maintained 230 

pj pros doctrine admitted, 230a 

private perpetuity disallowed 230, 668 

even under colour of religious endowment 668 

a charitable perpetuity may bo created by in the 

Mofubsil 226 

but not it seems in Presidency towns ? ib. 

bequest mny be made to a boy designated for adoption. 904 

to two simultaneously adopted held void ... 1222 

adoption by not allowed 1127c 

disinheritance of a son by not feasible under the 

Mit.law 11131, 1173a 

even of posthumous son 1182* 

principle af)plied to adopted son 1107, 1182 

— — dibiiihcritiiig a widow disallowed by the 6dstris 1158c 

partly disiiihoriting daughter approved by iSastri 435 

so as to one devising part should there be no son. 640, 1107 
See Cojjarccner ; Family ; Father; Illegal ; Perpetuity. 
CovsfrucHon. 

interpretation of Ilindd 183, 184, 228, 229 

governed by HinddLaw ... 228, 668 

Tagore case 224 

English words not to be construed by vernacular 

equivalents 229a 

Proof. 

custom governs mode of proof of 223 

Evidence of 

proof of instrument by single witness by assent ih. 

See Evidence. 


"vol* V reference to H. H. Wilson’s works, p 1183a, supply 
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Will — validity of whether adjudicable on application for 


certificate of administration 1232, 1233 

probate needless in Mofussil 226, 669 

powers of the different courts 669 

opposition to grant of probate to adopted son not 

conpetcnt to creditors of next heir 1233 

See Adoption III. 964 ; VI. 1107, 1127; VII. 1157, 1158; 
Female ; Interpretation, Maintenance. 

Will to epfect separation — when expressed 680 

when implied 687 

Witnesses — testimony of proves partition 854 


See Assent ; Attestation ; Evidence. 

Woman— never independent 304ss 

— should perform sacrifices vicariously 920 

gradual elevation of the position of 419ss 


in Panjab docs not transmit right of succession to 


village lands 430 

excluded from inheritance to land under Salic and 

Burgundian Laws ' 88a 

property acquired by a married usually her hus- 
band’s 91 

— by partition, gains full ownership according to Cole- 

brooke 310 

and according to Mit. by inheritance 331 

contracts made by a jointly with her husband 

bind her Stridhana 91e, 414 

contracting as a widow remains liable after remar- 
riage 91e 

her ownership of Stridhana subject to qualifications.. 92 

adoption of — under Roman Law 932c 

See Female; Ornaments ; Stridhana;* Widow; Wife, &c. 
Woman’s Property — see Female ; Stridhana ; Widow ; Wife, &c. 

Works— I lindft Law 10, 18, 862ss, 1072 

their relative position 11 

list of references to— Ixxix, Ixxxvi 

Worship — place of — not divisible 817 

division of place of ‘by turns of occupation ib. 

division of right to 784, 785» 

worshipper at a temple, his position 555 

W UTTUN — eee Vatan. 

Yajamana — see Priest 714 

Tajamana ViiiTti 348,410 
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, YIjnavalkya — ^Institutes of 12, 13, 41, 47 

difficulty of understanding — — 44 

See Inheritance 271. 

translations of Bk. 11. v. 47, '50, 175 1239, 1241 

Yama 87 

YabdI Vatan — see Vatan. 

Yaska — author of the Nirukta 37,38 

Yatt — ^heirs to a 144, 568 

See Sannydsi 59, 144. 

Yautaka 519 

See Stridhana. 

Ybllama 5276 

Yogi — see Caste 798 

Zamindahi — once aliened or divided is freed from special rule 

of descent 7446 

income of — — chargeable with debts 161 

— ' ■ ' ■ held not attachable after Zaminddr’s death ib. 

inheritance to resembles that to a principality. 739 • 

governed by family custom.,..,. ib. 

statement of succession to extensively con- 
strued 743 

inherited through mother not self-acquired pro- 
perty 714 

See Custom; Indm ; Principality; Raj. 
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